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ALBANY, JuLy 5, 1890. 


CURRENT TOPICS. 


NLESS E. J. Kaiser and N. A. Jacobs, editors 
and publishers of the Valley Record, a news- 
paper published at the city of Ashland, Jackson 
county, Oregon, have hides like rhinoceroses, they 
must have smarted under the scoring given them 
by Chief Justice Thayer in proceedings against 
them for contempt in publishing some ungrammati- 
cal and awkward imputations on ‘‘ the management 
and manipulation of the jurisprudence of Southern 
Oregon.” The chief justice observed: 

“For what purpose or with what intent the appel- 
lant published the said matter, unless it were tocreate 
an idle, silly sensation, is an enigma. His doing so 
probably resulted from a freak or spleen. He cer- 
tainly could not have expected to gain any advantage 
from such a profusion of extravagancy, nor have sup- 
posed that a half-witted person, even would give any 
credence to his grotesque account of the affairs of 
Jackson county referred to in his production. Why 
any man other than an addle-brained lunatic should 
print such absurd, ridiculous stuff in a newspaper is 
difficult to imagine. The indulgence in such shilly- 
shally by managers of newspapers indicate a mania on 
their part to abuse, villify and insult officials selected 
to administer the affairs of government however de- 
voted and faithful to the public interests those officials 
may be. Such a course only tends to incite anarchy, 
the most dangerous and dreaded enemy with which a 
republican government has to contend. It is well 
known to this court, and to the community generally, 
that no such condition in the judicial matters of 
‘southern Oregon as the appellant endeavored to repre- 
sent exists, and that no such abuses as he depicted 
prevailed there, but on the contrary, that justice is as 
well and faithfully administered in that locality as in 
any other part of the State. Yet the appellant, the editor 
of the newspaper, whose desire should not only be to 
have upright and competent officials in the adminis- 
tration of the local affairs of his section, where he con- 
sistently can take pride in having them so regarded 
by the community and the world at large, makes use 
of his position to traduce and degrade them. Instead 
of attending to his business of imparting useful in- 
formation—instead of assisting in building up the com- 
Munity and its institutions — he acts the part of an 
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iconoclast. The course pursued by such persons is a 
positive damage and injury to society. It is a poor re- 
quital for the faithful services of the learned judge 
who presides in the first judicial district, and whom 
the people thereof selected to determine the law in 
their matters of difference, to subject him to a whole- 
sale charge of dereliction of duty, coming from what- 
ever source it may. The publication, according to the 
general definition given by Blackstone, and by some 
of the more modern law-writers, upon the subject, 
would probably constitute contempt, but under the 
Code of this State it does not; nor do I think it would 
according to the weight of decisions made under the 
Constitutions of the various States. If it had reflected 
upon the conduct of the court with reference toa 
pending suit, and tended in any manner to influence 
its decision therein, it would unquestionably have been 
a contempt; but it was not shown that any suit was 
then pending by which the rights of any litigant were, 
or could have been, affected by it. * * * It appears 
to have been a vague, wanton fault-finding in regard to 
the general manner in which official duty in that part of 
the State had been performed, not arising to the dignity 
of a criticism, nor entitled to any notice whatever. If 
the publishers of such contemptible articles are left 
alone to breath and scent their own fetid exhalations, 
it will be the most suitable punishment which can be 
inflicted upon them.” 





If Mr. Burke Cockran had really been sincere in 
his pseudo-philanthropic efforts in behalf of ‘‘ poor 
Kemmler,” he might better have evinced it by of- 
fering himself to be experimented on by the dynamo. 
A person of his adamantine composition would 
have stood in no possible danger from any number 
of volts. At least we infer so from his composure 
under the judicial rebuffs which he has sustained in 
the attempted vindication of his electrical clients. 
A lawyer of average sensibility would have felt cha- 
grined by the implied censure in Chief Judge 
Ruger’s remarks on defeating the last device and 
exposing the last trick in this shamelessly contested 
case. It was perhaps inevitable that these prepos- 
terous motions should be gone through with in some 
case, and it is well to have them all finally settled 
at the outset. 

An old and esteemed lay subscriber favors us 
with the following communication: ‘‘I send copy 
of Bay Shore Journal containing the prize essay on 
the advantages of that lovely village as a summer 
residence. Fifteen cogent reasons, as you see, to- 
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gether with poem and original music. You cannot 
be expected to print the music, as you have not the 
electrotype, and the prose would be a little too 
heavy for summer reading. But you can print the 
poem with a few appropriate remarks, such as you 
alone can make, about the article to which the 
poem is but an introductory, for the delectation of 
such attorneys and counsellors as Brother Parmen- 
ter, who really need a vacation, and cannot find a 
more suitable place than ‘ Dear Bay Shore.’ ” From 
a perusal of the article in question we derive the 
impression that our contributor has some lots down 
there which he is not wholly averse to selling. As- 
suming, with some violence, that the locality in 
question is free from mosquitoes and malaria, and 
is not too ‘‘ dear,” we still feel that he does not 
sufficiently connect his purpose with the avowed 
purposes of our editorial columns to justify us in 
printing his verses, especially as candor compels us 
to admit that they are not so good as Brother Par- 
menter’s, or even our own. We however acquit him 
of any design to insinuate that Brother Parmenter 
stands in special need of a vacation on account of 
his verses. We base our refusal solely on the 
ground of remoteness and irrelevancy. Yielding to 
this request, we fear, would involve us in the neces- 
sity of admitting much other mercantile poesy de- 
signed for the entrapping of the legal profession. 
Some one of our numerous lay subscribers at Bangor 
would seize upon our own verses, ‘‘ My Shingle,” 
and demand that he should be allowed in al- 
leged poetry to set forth the superior advan- 
tages of his shingle manufactory. And when 
we print some other verses, on *‘ The Old Crier,” as 
we are purposing shortly to do, we should find our- 
selves overwhelmed with similar applications from 
teachers of elocution and vendors of “ Mother Wins- 
low’s Soothing Syrup.” Then we do feel that we 
owe something to the Muse —not pecuniarily, but 
morally and esthetically. If our contributor will 
address our publishers with a view to embodying 
his efforts in a paid advertisement, it may turn out 
that his application will meet with more favor, and 
that even his music might be accepted. The bene- 
fits of advertising in this journal are untold, and if 
he should embrace them he might see a procession 
of tired lawyers, in search of rest and ocean lots, 
marching down upon Bay Shore and singing his 
song at the top of their voices, in anticipation of 
the dollar dinners, the low taxes and the one hun 
dred years of life which the boomer guarantees. 
Oklahoma would be nothing to it. 


The struggles of some people to ward off the 
dreaded but inevitable triumph of codification are 
amusing. The latest is a suggestion by Mr. Russell 
H. Curtis, in The Advocate. He starts off with the 
rather illogical argument that coditication is im- 
practicable ‘‘so long as the Anglo-Saxon principle 
of stare decisis retains its place in our law.” Others 
complain that codification will crystallize the fluent 
law. In truth, codification proposes to carry out 
the doctrine of stare decisis by putting the case law 








as ascertained into statutes, and not permitting it to 
be changed except by statute. Thus codification jg 
the handmaid of stare decisis. But later the writer 
forgets his opening objection, and says: ‘The 
brief, clear statement which is possible in a well- 
drafted statute is such a great advantage that all 
highly-developed branches of the law would prob. 
ably have been reduced to the form of a statute ere 
this had it not been supposed that the change of 
form would arrest all future development by judi- 
cial decision. This difficulty may be overcome toa 
great extent however by a simple device: let the 
codifying statute provide that it shall be directory, 
not mandatory, upon the, courts.” We call this 
amusing. The idea of a code of laws, which 
should not be binding, but merely advisory, and 
which some judges might and others might not fol- 
low, is a legitimate product of hot-weather evolu- 
tion. It will do to go with the plan of putting a 
stop-watch on the jury, on which we recently com. 
mented. It is easy to see that such a plan, aside 
from its intrinsic theoretical absurdity, would result 
in confusion worse confounded. It is indeed “a 
simple device.” 


In an excellent memorial address on the late Jus- 
tice Campbell, of Michigan, by Mr. W. H. H. Rus- 
sell, the speaker observes that in the law department 
of the University of Michigan, ‘‘ with that far- 
famed and eminent constitutional jurist and author, 
Thomas M. Cooley, and the Hon. Charles J, Walker, 
of this city, he led the ablest triumvirate of legal 
tutors this country has ever produced.” We must 
respectfully dissent. It is impossible that three 
abler or more influential instructors in law ever 
taught together than Amos Dean, Ira Harris and 
Amasa J. Parker, the famous founders and for 
twenty years co-professors of the Albany Law 
School. It is good natured of us to admit that the 
Michiganders may possibly have been as good. Mr. 
Russell gracefully remarks: “ He was an indefatiga- 
ble and yet easy brain-worker,and his mental machin- 
ery seemed to move with more facility and less 
friction and exhaustion than any man of his age or 
generation, and his dual capacity as jurist of the 
superior type and tutor of law at the university 
never taxed his physical or mental energies. He 
was always the same courteous and genial gentle- 
man — in fact his mental equilibrium was marvel- 
ous, and the fruitage of his careful research and 
observation was like a halo of glory about his intel- 
lectuality, that made his presence and personnel 
always magnetic and charming. * * * He was 
indeed, take him for all in all, as mild a mannered 
man as ever bore the impress of his Creator, and he 
wore the graces of his marked and great abilities 
with as much if not more becoming dignity than 
any jurist that ever honored his learned profession. 
His voice was peculiarly soft, sweet, persuasive and 
pathetic, and 


* His words had such a melting flow, 
And spoke of truth so sweetly well, 
They dropped like heaven's serenest snow, 
And all was brightness where they fell.’ 
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From the embellished pages of advancing civiliza- 
tion we may glean the golden reflex of progressive 
and ennobled thought, but rarely can we find an ex- 
ample of public life, so pure and unsullied, for nearly, 
yea quite, his life-time, which was nearing the 
allotted period of three-score years and ten, he was 
in the discharge of public duties, and during that 
entire time no one ever doubted his abilities or 
questioned his integrity, and if all the public trusts 
were so entrusted, and all the judiciary of this 
great country were of such material and character, 
what a glorious age and republic this would be. 
We love to sound his praises, may it please your 
honors, because it is elevating and inspiring in times 
like these to contemplate the crowning features of 
such a peerless life.” 

Prof. John Nichol, of Glasgow University, would 
do well to stay away from this country, or at least 
not to let our newspaper people catch him. In his 
article in the Encyclopedia Britannica, on ‘‘Ameri- 
can Literature,”’ in speaking of Bryant and his 
“Thanatopsis,” he says: “The reason why the 
author has never surpassed this effort of his youth 
isto be found partly in the cast of his mind, char- 
acterized by a narrow greatness, and partly in the 
fact that during the major part of his life he has 
been constrained to ‘scrawl strange words with a 
barbarous pen,’ as the editor of a daily newspaper; 
a fact to which, at the close of his ‘Green River,’ 
he makes a touching reference.” The fact is that 
“Green River” was written before he became an 
editor and while he was a lawyer, and the words 
quoted, with the preceding words, “ Though forced 
to drudge for the dregs of men,” have reference to 
the law. Bryant justly prided himself on the purity 
of his editorial style ; there were no ‘strange words ” 
or ‘‘ barbarous pen”’ about it. If he could know of 
this unintentional assault on his ‘‘ parts of speech ” 
he would turn over in his grave. 


—_—_¢____—_. 


NOTES OF CASES. 





[* State v. Walsh, Supreme Court of Minnesota, 

June 9, 1890, it was held that a statute making 
it criminal to displace, remove or destroy “a rail, 
sleeper, switch, bridge, viaduct, culvert, embank- 
ment or structure appertaining to or connected with 
arailway ” is not applicable to a fence. The court 
said: ‘* The fence had been constructed by the rail- 
road company to inclose the land thus occupied by 
it. The defendant appears to have removed the 
fences to facilitate the driving of his stock from one 
part of the farm to another. * * * It is a prin- 
ciple of statutory construction, everywhere recog- 
nized and acted upon, not only with respect to 
penal statutes, but to those affecting only civil du- 
ties and rights, that where words particularly des- 
ignating specific acts or things are followed by and 
associated with words of general import, compre- 
hensively designating acts or things, the latter are 
generally to be regarded as comprehending only 








matters of the same kind or class as those particu- 
larly stated. They are to be deemed to have been 
used, not in the broad sense which they might bear 
if standing alone, but as related to the words of 
more definite and particular meaning with which 
they are associated. Numerous illustrations of this 
rule of construction are given in End. Interp. St., 
§ 400 et seg. The rule is too familiar to require a 
selection from the multitude of decisions for the 
purpose of citation. * * * It will be observed 
that all the things thus specifically mentioned are 
parts of the railroad proper, over which trains are 
operated. In this respect they are all of one class; and 
it is easy to see why the Legislature made it a felony 
to displace, remove, injure or destroy any of these. 
The fences bounding and inclosing the land used 
for railroad purposes are obviously not ejusdem gene- 
ris with the things thus specified, constituting parts 
of the railroad proper, and under the rule to which 
we have referred, cannot be regarded as included in 
the general term ‘structure.’ Aside from the lan- 
guage which we have recited, there is nothing in 
the nature of the case to oppose the application of 
the general rules of construction to which we have 
referred. As we have said, the things particularly 
stated are of one kind or class — that is, all are 
parts of the railroad; and the safety of every train 
that may pass over the road is necessarily and im- 
mediately dependent upon the condition of these 
things. The fences along the road are not a part of 
the road-bed, and affect the safety of the trains only 
as they may prevent intrusion upon the railroad 
from the adjacent lands. The danger from the un- 
authorized interference with the fence is not the 
same as that from acts affecting the condition of 
the road and the track; and the construction of 
the act contended for by the State has not the sup- 
port of the fact that the reason for the enactment 
was obviously the same, as respects the fences, as 
the road-bed and track. Of course the word 
‘structure,’ in this connection, may be of effect. It 
doubtless would embrace a trestle work supporting 
the track, although it might not be properly desig- 
nated, by the word ‘bridge.’ It might include the 
earth road-bed under the track at a point where 
there was no ‘embankment.’ On the other hand, it 
would not include a section-house by the track used 
for housing a hand-car, and the tools of the section- 
men, although such a structure would be distinctly 
within the express terms of the law.” 


In Moore v. City of Minneapolis, Supreme Court 
of Minnesota, June 6, 1890, it was held that the 
business of employment agencies is a proper subject 
of police regulation by the State. The court said: 
‘“‘The action is for the recovery of the sum of $150 
paid by the plaintiffs to the city of Minneapolis to 
procure a license to conduct an employment agency 
within the city for the procuring of employment for 
male persons. The ground upon which repayment 
is sought is that the city ordinance requiring licenses 
from the city for such purposes was invalid, for rea- 
sons to be hereafter considered, and that the plain- 
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tiffs paid the fee for such license under threats of 
arrest and prosecution if a license were not pro- 
cured, the payment being claimed to have thus been 
made under duress. The business was a proper 
subject of police regulation and control. The na- 
ture of the business, and the character of those with 
whom the business is likely to be conducted, in 
point of intelligence, experience and capacity for 
self-protection from fraudulent practices, are such 
that it might well be deemed necessary by the Legis- 
lature, as a matter of: proper police regulation, that 
by means of a license system, dishonest and disrep- 
utable persons should, so far as possible, be ex- 
cluded from the right to engage in the business, 
and that the conduct of the business be so regulated 
as to afford means for the detection of fraudulent 
practices and of redress for wrongs done. The pro- 
priety of police regulation seems apparent when it 
is considered that by means of such agencies ignor- 
ant and credulous persons might easily be defrauded 
of their money under a mere pretense of employ- 
ment to be afforded them in a distant part of the 
State, so that the fraud would not be discovered 
until the victim should have gone so far away as to 
be unlikely to trouble the fraudulent agent by 
prosecution. Again such business might be re- 
sorted to as a means of bringing girls into places 
unfit for their employment or presence.” 


In Barney v. Pinkham, Supreme Court of Ne- 
braska, April 29, 1890, it was held that a veterinary 
surgeon, in the absence of a special contract, en- 
gages to use only the care and diligence that a care- 
ful and trustworthy man would be expected to ex- 
ercise. The petition alleged, among other things, 
‘that the defendant was and is incompetent to 
treat sick and diseased horses; that he prescribed 
and gave, and caused to be given, to said mare 
aforesaid, drugs and medicines wholly improper for 
the cure and treatment of the disease from which 
the said mare was suffering; that he prescribed and 
gave and caused to be given to said mare, in his 
said treatment of her aforesaid, medicines improper 


to be given internally for the cure of her said dis- | 


ease, and medicines of such a nature, and such 
large quantities, as to cause, and which did cause, 
the death of said mare.” The court said: ‘‘A vet- 
erinary surgeon impliedly engages and is bound to 
use, in the performance of his duties in his em- 
ployment, such reasonable skill, diligence and at- 
tention as may be ordinarily expected of persons in 
that profession. He does not contract to use the 
highest degree of skill, nor an extraordinary amount 
of diligence, but to exercise a reasonable degree of 
knowledge, diligence and attention. Craig v. 
Chambers, 17 Ohio St. 253; Nelson v. Harrington, 
72 Wis. 591; Leighton v. Sargent, 27 N. H. 460; 
Holteman v. Hoy, 118 Ill. 534; Carpenter v. Blake, 
60 Barb. 488; McNevins v. Lowe, 40 Ill. 209; Wood 
v. Clapp, 4 Sneed, 65. No doubt an action will he 
against a veterinary surgeon for gross ignorance and 
want of skill as well as for negligence. Seare v. 
Prentice, 8 East, 348. But there is no charge of 








this kind, unless the word ‘incompetent’ includes 
such charge, which it does not necessarily, as the 
imcompetency may arise from physical defects, as 
impaired vision or other like cause. When it is 
sought to charge one employed in a profession re- 
quiring skill with ignorance or want of due care, it 
must be done by allegations stating that fact, and 
it should not be left to mere inference to be de- 
duced from the use of vague and indefinite terms, 
The implied contract of the plaintiff in error was 
not to cure, but to possess, and apply in his treat- 
ment of the case, such reasonable skill and dili- 
gence as are ordinarily exercised in his profession; 
or as stated by the Supreme Court of Ohio in Craig 
v. Chambers: ‘By accepting the retainer he bound 
himself to bring to the performance of his undertak- 
ing a reasonable degree of care and skill; but in the 
absence of a special agreement to do so, he did not 
undertake to perform a cure. Nor can negligence 
be implied from the failure of the defendant to 
effect a cure. Such failure may have arisen from 
the age and constitution of the patient, or from the 
inherent difficulties growing out of the nature of 
the injury, which may have been such as to baffle 
the highest degree of skill and care.’ The care and 
diligence required are such as, under the circum- 
stances, a careful and trustworthy man would be 
expected to exercise.” 


—_—_>—_ ———_ 


CONSTITUTIONAL LAW — HIGHWAYS— 
TELEGRAPH COMPANIES. 
VIRGINIA SUPREME COURT OF APPEALS, MARCH 27, 
1890. 


WESTERN UNION TEL. Co. v. WILLIAMS. 

The erection of poles and the stringing of wires, by a tele- 
graph company, along a highway, is an additional servi- 
tude, and constitutes a taking gf private property for 
public use, and a statute which authorizes any telegraph 
company to construct and operate its line along any pub- 
lic road in the State, provided the use of such highway is 
not obstructed, in so faras it fails to provide for addi- 
tional compensation to abutting land-owners, violates the 
constitutional prohibition of the taking of private prop- 
erty for public use without compensation. 


Staples & Munford and Robert Stiles, for plaintiff in 
error. 


Pollard & Sands, R. T. Lacy, and W. W. Gordon, for 
defendant in error. 


Lacy, J. This is a writ of error to a judgment of 
the Circuit Court of New Kent county rendered on the 
30th day of October, 1888. The plaintiff in error con- 
structed its telegraph line upon the county road in 
New Kent county, where the said road ran over the 
lands of the defendant in error, without his consent, 
and without condemnation proceedings, and without 
tendering compensation, and refusing to pay compel- 
sation, therefor. As is alleged in the declaration, the 
defendant, “against the will of the plaintiff, and vio- 
lently, against the protest of the plaintiff, entered upon 
the said land, and cut down and destroyed the trees 
and underwood—fifty pine trees, twenty oak trees, and 
other trees, of the value of $1,950—and broke down 
and prostrated a great part of the fences of the said 
plaintiff, and dug holes in the land of the plaintiff, and 
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put posts there and kept the same there, etc., and in- 
eumbered the land, and hindered the plaintiff in the 
free use and enjoyment thereof.” The defendant 
pleaded “not guilty,” and moved the court to remove 
the case to the Federal court, which motion to remove 
the case the court overruled, and the case proceeded to 
atrial; and upon the trial the jury rendered a verdict 
in favor of the plaintiff for the sum of $550, upon which 
judgment was rendered accordingly, whereupon the 
defendant, the plaintiff in error here, applied for and 
obtained a writ of error to this court. 

There were sundry exceptions taken at the trial 
which were assigned as error here. The first assign- 
ment which we will cousider is as to the refusal of the 
court to give to the jury certain instructions asked by 
the defendant, and the giving by the court of certain 
other instructions. The plaintiff moved the court to 
instruct the jury to the following effect: That, ** if the 
jury believe from the evidence that the defendant 
was, at the time of the committing of the alleged tres- 
pass in the declaration mentioned, and still is, a tele- 
graph company chartered by this or any other State, 
aud that the road along which it has constructed and 
maintained, and still is maintaining, its telegraph line 
in the county of New Kent, was at said time, and still 
is, a county road, then the said defendant had at said 
time, and still has, the right to construct and maintain 
its said line along said county road, upon any part 
thereof, to the width or extent of thirty feet, whether 
the road-bed actually used by the public was and is of 
such width or not, provided the ordinary use of said 
road be not thereby obstructed; and said defendant 
had at said time, and still has, the right to cut down 
and trim out such trees or limbs, within such width 
or extent of thirty feet, as might interfere with the 
proper and effective construction, maintenance, and 
operation of its said line. (2) For the exercise of such 
right as aforesaid, the defendant is not required to ob- 
tain permission from, or to make compensation to the 
owner or owners of the land upon which said road is 
located, whether the fee-simple title to the svil upon 
which the road is located, or the mere easement 
thereon, be vested in the public. (3) The jury are 
further instructed that, although the road-bed of said 
road actually used by the public may not be or have 
been of the width of thirty feet, and although the 
overseer of said road may not have complied with the 
law in keeping said road clear and smooth, and free 
from obstructions, to the legally required width of 
thirty feet, yet, under the laws and statutes of the 
Commonwealth, the defendant company was author- 
ized to use any part of said legal road of thirty feet to 
the same extent as if said overseer had strictly com- 
plied with the provisions of law requiring him to keep 
said road clear of timber and other obstructions to the 
required width, and the whole thirty feet been actu- 
ally used by the public as a road.’ But the court re- 
fused to give these instructions of the defendant, and 
gave the following: (1) The court instructs the jury 
that the law presumes that the ownership of lands 
along the side of a public road in Virginia extends to 
the middle of said road, and the burden of proof is 
upon the party who claims otherwise to show that such 
is not the case along the road where the right is con- 
troverted ; and the owner has the exclusive right to 
the svil, subject to its use for the purposes of the pub- 
lic, and to the right of passage of the public over the 
same; and, being owners of the soil, they have a right 
to all of the ordinary remedies for disturbing of, or in- 
jury to, their freehold or possession; and any act of 
the Legislature which divests such owners of their 
rights is unconstitutional and void. (2) The fact that 
aroad is a public road or highway does not authorize 
the digging of holes for the purpose of erecting tele- 
graph posts, and the erecting of posts, and the estab- 
lishing a telegraph line, over the lands of a person, 








without his consent, although the same may be erected 
or done on that part of his premises which is used as a 
public road.”’ It thus appears that the claim of the de- 
fendant is that, by reason of the act of Assembly of 
February 10, 1880 (Acts 1879-80, pp. 53, 54), it was au- 
thorized to construct its telegraph poles and line along 
the land over which the county road runs, without 
making compensation therefor, and that it maintains 
its right to exercise, as to these lands, the right of emi- 
nent domain thereon—to take and enjoy what belongs 
to another, in the exercise of the sovereign power, not 
only without making any compensation therefor, but 
without any formal proceedings looking to condemna- 
tion of this property under any of the forms of law 
whatever. 

If it is once conceded, or in any wise established, 
that the land in question belonged to the plaintiff, it 
was his private property, his freehold; as entirely his 
own, throughout allits parts, as the shelter which he 
had erected around and over his hearthstone, for his 
habitation and home, and as entirely under the pro- 
tection of the laws against the intrusion as the very 
hearthstone itself. That these lands are the lands of 
the plaintiff, unless he has lost them by the creation of 
a public road across them, is undeniable—is, indeed, 
not denied. Does the creation of a public road through 
the land divest him of the fee in the same? 

As to the extent of the right acquired by the public 
upon opening a highway in Virginia, Mr. Minor, in his 
Institutes (vol. 1, p. 120), says: ‘‘The public acquires 
merely aright of passage. The freehold and all the 
profits of the soil (that is, trees, mines, etc.) belong still 
to tha proprietor from whom the right of passage was 
acquired. He may therefore recover the freehold in 
ejectment, subject to the right of way, and may main- 
tain an action of trespass for digging the ground. If it 
be unknown from which of two adjacent proprietors 
a highway was at first taken, or if the highway be the 
boundary between them, they are understood to own 
each ad medium filum vie.” Citing Bac. Abr. “ High- 
ways,’' b; Bolling v. Mayor of Petersburg, 3 Rand. (Va.) 
563; Home v. Richards, 4 Call, 441; Harris vy. Elliott, 
10 Pet. 25. And this subject is again referred to by 
Mr. Minor in his second volume, page 20, as to the 
ownership of land adjacent to highways, when he says: 
“The ownership usually extends to the middle of the 
road, as in the case of a private stream; or, if the same 
party owns on both sides, the whole road belongs to 
him, subject to the public easement of the right of pas- 
sage in either case. Citing 3 Kent Com. 432.”" In the 
case of Home v. Richurds, supra, all the judges deliv- 
ered opinions, and all held that the grant of the right 
of way does not convey the soil, but only the right toa 
way over. In the case of Bolling v. Mayor of Peters- 
burg, swpru—a case fully and ably argued in this court 
by the foremost lawyers of that day—Judge Carr de- 
livered the unanimous opinion of the court. Speaking 
as to the public highway, he said: ‘ Does this disable 
the demandant from recovering the land? It certainly 
would not in England, as many cases show.” Citing 
Lade v. Shepherd, 2 Strange, 1004. In that case the de- 
fendant rested one end of a bridge upon the highway. 
Upon trespass brought, the court said: ‘It is cer- 
tainly a dedication to the public so far as the public 
has occasion for it, which is only fora right of passage; 
but it never was understood to be a transfer of the ab- 
solute property in the soil.’”’ In Goodtitle v. Alker, 1 
Burr. 143, in ejectment, a special verdict finding that 
the land was a public street and public highway, Lord 
Mansfield says: ‘*1 Rolle Abr. 392, is express ‘ that the 
king has nothing but the passage for himself and his 
people, but the freehold, and all profits, belong to the 
owner of the soil.’ So do all the trees upon it, and 
mines under it. * * * The owner may get his soil 
discharged of this servitude or easement of a way over 
it by a writ of ad quod damnum. It is like the prop- 








Swe ye 


————— 


6 





THE ALBANY LAW JOURNAL. 





erty in a market or fair. There is no reason why he 
should not have a right to all remedies for the free- 
hold, subject still, indeed, to the servitude or ease- 
ment. * * * An action of trespass would lie for an 
injury done to it. * * * Lsee no ground why the 
owner of the soil may not bring ejectment as well as 
trespass.”” Mayor, etc., v. Ward, 1 Wils. 107; Har- 
rison v. Parker, 6 East, 154. But it is said that in this 
country we act on a more liberal scale; that the court 
will look to the great principles of public policy, and 
give them effect; that, the conveniences of the com- 
munity requiring highways, they must be had; and, 
as a mere right of wiy is not sufficient for the full en- 
joyment of them, we must consider the Common- 
wealth as vested with « base fee in all public high- 
ways. 

Our business is with the law as it is; and, where the 
power to be exercised is one of so important a charac- 
ter as the taking away the property of the citizen, di- 
vesting him of his eminent domain in the soil, I could 
not consent to take the step unless [ saw myself justi- 
fied by some clear principle of the common law, or 
some plain enactment of the statute. The English 
cases are pretty strong evidence that the common law 
confers no such power. I have looked into our stat- 
utes, and I can find nothing there to countenance the 
idea that where a road is established the fee in the soil, 
either simple or base, is vested in the Commonwealth. 
On the contrary, I think it is obvious that a right of 
way is all that the public requires, leaving the whole 
fee in the owner of the soil. Itis for the use of the 
land by the Commonwealth that the owner is compen- 
sated. There can be no questiun as to what the, law is 
in this State. It is weil settled. In Warwick v. Mayo, 
15 Gratt. 528, Judge Allen delivered the unanimous 
opinion of this court to the same eflect. Speaking ofa 
highway, he says **the easement comprehends no in- 
terest in the soil,” and cites Judge Swift as saying, in 
Peck v. Smith, 1 Conn. 103: “The right of freehold is 
not touched by establishing a highway, but continues 
in the original owner of the land in the same manner 
it was before the highway was established, subject to 
the easement.” He says, further: “* Notwithstanding 
the easement, the owner retains many and valuable 
interests. * * * He may make any useof it not in- 
consistent with the enjoyment of the easement.” 
Hare & Wallace’s Notes to Dovaston v. Payne, 2 Smith 
Lead. Cas. 190, where the authorities are collected. 
After speaking of the English rule, and the decisions 
of some of the States, he says: ‘* In Virginia the rule 
has been established by an authoritative decision of 
the very point in accordance with the settled doctrine 
of the English courts ’’—and refers to Bolling v. Mayor 
of Petersburg, supra. If these principles are thus set- 
tled in Virginia, as they certainly are, they are equally 
as firmly imbedded in the jurisprudence of numerous 
other States of this country. These are collected and 
cited by Mr. Angell in his work on Highways, page 
396, section 301 et seq., and notes. At page 398, section 
303, this author says: ‘* The principles of the common 
law in this respect have been recognized and adopted 
by the American courts,” citing Perley v. Chandler, 6 
Mass. 454. Under these principles the plaintiff was en- 
titled to maintain trespass against the defendant when 
the said defendant stopped upon his land, instead of 
passing along, and dug up his soil, and cut down his 
trees, and tore down and scattered his fence, unless 
such taking of his property was by due process of law, 
for public uses, upon just compensation. If the use 
for which the land was taken was a private use, it 
could not be lawfully taken without his consent. But 
the use may be conceded to be a public use, and yet to 
take without just compensation was unlawful. Such 
taking without authority of law was a trespass and 
such taking could find no justification in any act of 
the General Assembly. Art. 5, § 14, Const. Va. It is 





claimed that the act of Assembly passed February 10, 
1880 (Acts 1879-80), authorized this company to so con- 
struct its works upon the land of the plaintiff. That 
act should receive a reasonable construction, and beso 
construed, if possible, as to avoid repugnance to the 
Constitution; and while, by that act, these companies 
are authorized to construct their lines and fixtures 
along the county roads, provided the ordinary use of 
the road was not obstructed, it is not expressly pro, 
vided that this may be done without compeusation, 
But the provision is so as not to obstruct the ordinary 
use. The Commonwealth had and has in these roads 
nothing but the use to pass over and along, and the act 
provides that this use shall not be obstructed by virtue 
of that act. But at the conclusion of this paragraph, 
constituting the last words in it, are these words, 
“upon making just compensation therefor; ” and then 
follow the provisions of the law which provide for the 
proceedings necessary to ascertain what is just com- 
pensation by condemnation proceedings. This was cer- 
tainly the provision of the act as to lands of persons 
generally; and, if the lands upon which the highway 
runs isthe private property of the citizen, which it 
clearly is, should not this language be held to apply to 
such land as well as to others? Why not? The Com- 
monwealth bas no more power to grant the one than 
the other. To grant either is to take private property, 
and this can only be done upon just compensation. If 
this is the true construction of this act, the same is in 
accordance with the Constitution of the State; and the 
plaintiff was entitled to maintain his suit against a cor- 
poration which neither, took lawfully, nor paid just 
compensation. But if the act does provide for the tak- 
ing of this private property without compensation, 
then it is void for repugnancy to the Constitution of 
the State, and the plaintiff was entitled to recover; 
and the instruction of the court was right. 

However, it is claimed by the plaintiff in error that, 
granting that the rights of the plaintiff are what we 
have stated, and the Commonwealth has only the right 
to use by going over, still his case is good, because his 
works are only a use of the easement, and constitute 
no new taking—no additional servitude. We will now 
briefly consider this argument. 

The right in the Commonwealth is to use by going 
along over. This is the extent of the right. If the 
right was granted to the defendant to go over simply 
to carry its messages, then the right granted was in ex- 
istence before the grant, and the right to go over is not 
only not disputed, but distinctly admitted. This is the 
servitude over the land fixed upon it by law, and the 
whole extent of it. If any thing more is taken, it isan 
additional servitude, and is a taking of the property, 
within the meaning of the Constitution. To take the 
whole subject, the land in fee, is a taking. This how- 
ever is the meaning of the term only in a limited sense, 
and in the narrowest sense of the word. The consti- 
tutional provision which declares that property shall 
not be taken for public use without just compensation 
was intended to establish this principle beyond legis- 
lative control, and it is not necessary that property 
should be absolutely taken, in the sense of completely 
taking, to bring a case within the protection of the 
Constitution. As was said by a learned justice of the 
Supreme Court of the United States: “It would be a 
very curious and unsatisfactory result, if, in construing 
a provision of constitutional law always understood to 
have been adopted for protection and security to the 
rights of the individual as against the government, and 
which has received the commendation of jurists, 
statesmen and commentators, as placing the just prin- 
ciples of the common law on that subject beyond the 
power of ordinary legislation to change or control 
them, it shall be held that, if the government refrains 
from the absolute conversion of real property to the 
uses of the public, it can destroy its value entirely ; 
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can inflict irreparable and permanent injury to any ex- 


tent; can, in effect, subject it to total destruction— 
without making any compensation, because, in the 
narrowest sense of that word, it is not taken for the 
public use. Such a coustruction would pervert the 
constitutional provision into a restriction upon the 
rights of the citizen, as those rights stood at the com- 
mon law, instead of the government, and make it an 
authority for invasion of private right under the pre- 
text of the public good, which had no warrant in the 
laws and practices of our ancestors.’’ Justice Miller 
in Pumpelly v. Green Bay Co., 13 Wall. 166. 

lt is obvious, and it is so held in many cases, that the 
construction of a railroad upon a highway is an addi- 
tional servitude upon the land, for which the owner is 
entitled to additional compensation. Cooley Const. 
Lim. 548; Ford v. Railroad Co., 14 Wis. 616; Pomeroy 
y. Railroad Co., 16 id. 640. And the power of a Legis- 
lature to authorize a railroad to be constructed on a 
common highway is denied upon the ground that the 
original appropriation permitted the taking for the 
purposes of a common highway, and no other. The 
principle is the same when the land is taken for any 
other purpose distinct from the original purpose, and 
the reasoning in the two cases is applicable to each. In 
the case of /mluy v. Railroad Co., 26 Conn. 255, it is 
said: “* When land is condemned for a special purpose, 
on the score of public utility, the sequestration is lim- 
ited to that particular use. Land taken for a highway 
is not thereby convertible into a common. As the 
property is not taken, but the use, only, the right of 
the public is limited to the use—the specific use—for 
which the proprietor has been divested of a complete 
dominion over his own estate. These are propositions 
which are no longer open to discussion.”’ Nicholson v. 
Ruilroad Co., 22 Coun. 85; Railroud Co. v. Steiner, 44 
Ga. 46. In the case of atelephone company, the chan- 
cellor, in the case of Broome v. Telephone Co., 7 At. 
Rep. 851, held that, in order to justify a telephone 
company in setting up poles in the highway, it must 
show that it has acquired the right to do so, either by 
contract or condemnation, from the owner of the soil, 
saying: *‘’The complainant seeks relief against an in- 
vasion of his proprietary right to his land. The de- 
fendants, a telephone company, without any leave or 
absence from, or consent by, him, but, on the other 
hand, against his protest and remonstrance, and in 
disregard of his warning and express prohibition, and 
without condemnation, or any steps to that end, set 
up their poles upon his land. * * * What has been 
said is sufficient of itself to establish the right of the 
complainant to relief; for in order to justify the de- 
fendants in setting up the poles, it is necessary for 
them to show that they have acquired the right to do 
80, either by consent or condemnation, from the owner 
of the soil."’ As to these rights of the owner of the soil 
see 9 Am. & Eng. Cyclop. Law, tit. “‘ Highways,” VII, 
§2; Telegraph Co. v. Burnett, 107 Ill. 508; South- West- 
erm R. Co. v. Southern & A. Tel. Co., 46 Ga. 43; Tele- 
graph Co. v. Rich, 19 Kan. 517; Willis v. Telegraph Co., 
34 N. W. Rep. 337. 

That the erection of a telegraph line upon a highway 
is an additional servitude is clear from the authorities. 
That it is such is equally clear upon principle, in the 
light of the Virginia cases cited above. If the right 
acquired by the Commonwealth in the condemnation 
of a highway is ouly the right to pass along over tne 
highway for the public, then, if the untaken parts of 
the land are his private propert to dig up the soil, is 
to dig up his soil; to cut down the trees, is to cut down 
his trees; to destroy the fences, is to destroy his 
fences; to erect any structure, to affix any pole, or put 
in and upon the land, is to take possession of his land; 
and all these interfere with his free and unrestricted 
use of his property. If the Commonwealth took this 
without just compensation, it would bea vivlation of 








the Constitution. The Commonwealth cannot consti- 
tutionally grant it to another. 

It is true that the use of the telegraph company is a 
public use. ‘That company is a public corporation, as 
to which the public has rights which the law will en- 
force. But these public rights can only be obtained 
by paying for them. The use, while in onesense pub- 
lic, is not for the public generally. It is for the private 
profit of the corporation. It is its business enterprise, 
engaged in for gain. Its services can only be obtained 
upon their being paid for. There is no reason, either 
in law or in common justice, why it should not pay for 
what it needs in the prosecution of its business. Upon 
this burden being placed upon it, it can complain of no 
hardship. I: is the common lot of all. If the said com- 
pany has use for the private property of a citizen of 
this Commonwealth, and it is of advantage to it to have 
the same, it is illogical to argue that the property is of 
small value to the plaintiff, and, in the aggregate, a 
great matter to the plaintiff in error. This argument 
is not worth considering. It cuts at the very root of 
the rights of property. It would apply with equal force 
to all the transactions of life. It is sufficient to say the 
zgis of the Constitution is over this as over all other 
private property rights, and there is no power which 
can divest it without just compensation. 

We think the instructions of the Circuit Court were 
clearly right, and there is no error therein. 

There is no error in the process in the case. It was 
made as provided by law against a non-resident cor- 
poration having no officer or agent resident in the 
county. 

There was no error in the refusal of the court to re- 
move the case from New Kent county. Not the slight- 
est ground is shown for it. And it may be remarked 
that the plaintiff in error selected its forum when it 
thus unlawfully invaded the property rights of one of 
the citizens of that county. 

As to the cuntention concerning the summoning of 
the jury by the sheriff, because he was interested in 
the suit, there is no error in that action of the court 
below: (1) Because the sheriff does not appear to be in 
any wise interested in the suit; and (2) because the 
sheriff did not in fact select the jury. Upon objection 
made, the judge made out the list, and gave it to the 
deputy sheriff, to summon the required venire. 

Upon the whole case, we are of opinion that there is 
no error in the judgment appealed from, and the same 
must be effirmed. 


FAUNTLEROY and HINTON, JJ., concurring. 


LewIs, P. (dissenting). I take a very different view 
of the case from that taken in the opinion of the court 
just read; and, as the case is an important one, I will 
state the reasons for my dissent. I agree that the act 
of February 10, 1880, does not provide for additional 
compensation to the owners of lands abutting on high- 
ways along which telegraph lines may be constructed, 
and therefore that the question in the case is whether, 
on that account, the act is constitutional. But, be- 
fore proceeding to discuss that question, I will remark 
that the case, as presented by the record, is quite an 
extraordinary one. The plaintiff sued to recover dam- 
ages to the amount of $1,950. Although the assessed 
fee-simple value of his land abutting on the highway 
is only $175, yet the jury returned a verdict for $550 
damages; and the alleged injury consists, as far as I 
can ascertain from the record, in planting a single pole, 
strung with wire, on so much of the highway as passes 
over the plaintiff's land, and ** cutting trees and under- 
wood ” that grew upon the bighway, from all which 
the inference seems to have been drawn by the jury 
and the court below, that, if the plaintiff's land is 
worth little or nothing for taxation, its value for tele- 
graph purposes is enormous. Inasmuch however as no 
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court in overruling the defendant’s motion to set aside 
the verdict, although the record recites that an excep- 
tion was taken, and there is no certificate of the facts 
proven, or of the evidence, I will confine myself to the 
question of the constitutionality of the act; and that 
depends upon whether the use of the highway for a 
telegraph line is a new servitude upon the soil, or 
whether it is included in the original appropriation. If 
the latter view be the correct one, then there has been 
no taking of the plaintiff's property, within the mean- 
ing of the Constitution, under the act in question, but 
simply the grant of a privilege to use a public ease- 
ment, which has already been paid fur, and which is 
subject to the regulation and control of the Legisla- 
ture. 

What then is the nature and extent of the public 
easement in land condemned for a highway? The 
plaintiff contends that it is merely a right of passage, 
and nothing more; and Bolling v. Mayor of Petersburg, 
3 Rand. (Va.) 563, is referred to in support of this posi- 
tion. That case, which adopts the language of the an- 
cient authorities on the subject, does indeed so hold; 
and when it was decided the language used was suffi- 
ciently comprehensive to cover every then known 
mode of enjoying the public right. But since that time 
civilization has advanced. New modes of using the 
public highways have been discovered, and, as the 
common law adapts itself to the constantly changing 
wants and conditions of society, the courts have held 
—and rightly, I think—that the view contended for by 
the plaintiff is altogether too narrow and restricted. 
So that the principle, as now established, is that the 
highways of a State are not only open and free for 
travel and traffic, but that, with the assent of the Leg- 
islature, they may be devoted, under the original ap- 
propriation, to such other public uses as are consistent 
with their use as public thoroughfares. ‘*The more 
ancient decisions,”’ says Angell, * limited the rights of 
tbe public [in highways] to that of passage and repas- 
sage, and treated any interference of the soil other 
than was necessary to the enjoyment of the right as a 
trespass. But the modern decisions have very much 
extended the public right, and particularly in the 
streets of populous cities." And then he goes on to 
say that, ‘‘ whether the corporation be the user of the 
fee, * * * or whether it be merely the trustee of 
the streets and highways as such, irrespective of any 
title to the soil, it has the power [with the sanction of 
the Legislature] to authorize their appropriation to all 
such uses as are conducive to the public good, and do 
not interfere with their complete and unrestricted use 
as highways; and, in doing so, it is not obliged to con- 
fine itself to such uses as have already been permitted. 
As civilization advances, new uses may be found ex- 
pedient.”” Ang. & D. Highw., § 312. 

Another author, in treating of the same subject, uses 
this language: ‘*The use of property taken by the 
right of eminent domain is not confined to the precise 
mode or kind of use which was in view at the time of 
the taking, but may extend to other modes, which 
were then uupracticed and unknown. When property 
has been taken for a public use, and full compensation 
made for the fee or a perpetual easement, its subse- 
quent appropriation to another public use—certainly, 
if one of a like kind—does not require further compen- 
sation tothe owner.” Pierce Railroad, 233. 

Oue of the numerous cases in which this principle 
has been decided is Chase v. Manufacturing Co., 4 
Cush. 152, in which case Chief Justice Shaw said that 
where, under the authority of the Legislature, in vir- 
tue of the sovereign power of eminent domain, private 
property has been taken for a public use, and a full 
compensation for a perpetual easement in land has been 
paid to the owner therefor, and afterward the land is 
appropriated toa public use of a like kind, no new 
claim for compensation can be sustained by the owner 
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of the land over which it passes. And to the same effect 


is Peddicord v. Railroad Co., 34 Md. 463, in which case 
it was held that the use of the bed of a turnpike for the 
purpose of a passenger railway was not a new and dis- 
tinct servitude, which entitled the abutting owners to 


‘new compensation, because, in the opinion of the 


court, such use did not exclude, or seriously interfere 
with, the original modes in which the highway wag 
used, but simply added another in furtherance of the 
same general object. ‘‘It is true,’’ said the court, 
“that when the right of way was originally acquired, 
and when it was granted to the turnpike company, it 
was not actually contemplated by any of the parties to 
the acquisition and grant that it would be used for a 
passenger railway, yet it may be said to have been 
within the legal contemplation of all that it was to be 
used for all purposes by which the object of its crea- 
tion as a public highway could be promoted. The par- 
ties looked to the future * * * as well as to the 
then present; and it cannot be supposed that the au- 
thors of its existence intended otherwise than that ic 
should respond to whatever demands new improve- 
meuts and increased facilities might make upon it, so 
only that such demands must be always consistent 
with its character and purpose as a public highway.” 

The same principle is laid down with great force and 
clearness by Chief Justice Shaw in Com. v. Temple, 14 
Gray, 69. In that case it was held that all public ease- 
ments intended for common and general benefit, what- 
ever may be their nature and character, are under the 
control and regulation of the Legislature, exercising 
the sovereign power of the State, aud therefore it was 
competent for that body to authorize a street railway 
to be constructed and maintained by a private cor- 
poration in the public highway. *‘ It is the great merit 
of the common law,”’ said the eminent jurist who spoke 
for the court, “that it is founded upon a compara- 
tively few broad, general principles of justice, fitness 
and expediency, the correctness of which is generally 
acknowledged, and which at first are few and simple, 
but which, carried out in their practical details, and 
adopted to extremely complicated cases of fact, give 
rise to many, and often perplexing, questions. Yet 
these originul principles remain fixed, and are gen- 
erally comprehensive enough to adapt themselves to 
new institutions and conditions of society, new modes 
of commerce, new usages and practices, as the progress 
of society, in the advancement of civilization, may re- 
quire.”’ . 

So, in the subsequent case of Jttorney-General v. 
Railroad Co., 125 Mass. 515, it was again decided that 
it is within the power of the Legislature to authorize 
the construction of a street railway without the con- 
sent of the adjoining proprietors, and without addi- 
tional compensation to them; that the future altera- 
tion and use of public streets for public travel must 
always be subject to reasonable modification by future 
legislation; that the compensation of the adjoining 
land-owners must be presumed to have been adjusted 
to such future changes; and that their convenience 
may be affected thereby without impairing any consti- 
tutional right to additional compensation. In other 
words, that any inconvenience or annoyance resulting 
from such changes is a merely incidental injury, or 
damnum absque injuria; just as this court has repeat- 
edly decided with respect to incidental injuries to 
land-owners caused by the alteration in a lawful man- 
ner of the grade of a public street. Smith v. City Coun- 
cilof Alexandria, 33 Gratt. 208; Kehrer v. Richmond 
City, 81 Va. 745. 

In Cooley Const. Lim. 552, 555, the author says, after 
remarking that when property is appropriated for a 
public way, and the proprietor is paid for the public 
easement, the compensation is generally estimated, in 
practice, at the value of the land itself, says, further, 
that ‘a strong inclination is apparent to hold that, 
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when the fee in the public way istaken, * * * itis 
taken for any public use whatever to which the public 
authorities, with the legislative assent, may see fit 
afterward to devote it in furtherance of the general 
purpose of the original appropriation; and, if this is 
so, the owner must be held to be compensated at the 
time of the original taking for any such possible use.” 
There is no material difference in principle however as 
the author points out in a note, with regard to the ex- 
tent of the rights of the public in a highway, whether 
the fee is in the public or in the adjacent land-owner, 
or in some third person. In either case the Legislature 
may, without providing for additional compensation, 
authorize such uses to be made of the highways as are 
conducive to the public convenience, and not repug- 
nant to the purposes of the original appropriation. 
Barney v. Keokuk, 94 U. S. 324. 

In many of the States of the Union it has been held 
that the use of the highway even for a steam railway 
is not an additional] burden upon the land of the ad- 
joining proprietor which entitles him to increased 
compensation; and so it was held in the case last men- 
tioned; the Supreme Court, in that particular, follow- 
ing the local law of Iowa, in which State the case arose, 
and was decided. The weight of authority however is 
the other way; the idea being that such a use of the 
highway is inconsistent with its use by the general 
public, to which it had been legally appropriated. And 
Judge Dillon says that, while there is solid ground to 
distinguish between steam and horse railways, yet 
there is much to recommend as sound the view that, 
where property is acquired for a street, it may be used 
asastreet under the original appropriation, in such 
way as the Legislature, representing the public, and 
best acquainted with the public needs, may authorize. 
2 Dill. Mun. Corp. (8d ed.), § 722. This was, substan- 
tially, the view taken by Chief Justice Gibson, with 
whom the whole court concurred, in the case of the 
Philadelphia & T. R. Co., 6 Whart. 25, where it is said 
that, asin England a highway is the property of the 
king, as parens patria, so here it is subject to the para- 
mount autbority of the Legislature in the regulation 
of its use by carriages or means of locomotion “‘ yet to 
be invented,’ and that the remedy for an abuse of this 
power is with the people, who by changing their rules 
may change the law. And it is not easy to see why, 
upon principle, this should not be regarded as the true 
solution of this whole matter. 

In some of the cases a distinction is suggested be- 
tween highways in the country and streets within the 
limits of cities or towns, according to which the latter 
may be used for more various uses than the former, as 
for laying gas and water-pipes, the construction of 
horse railways, sewers, levees, wharves and other ac- 
commodations for the public. But as both the high- 
way and the street are opened for the same general 
purpose—and a street is a highway—there would seem 
to be no sound basis for such a distinction. 

Much of the confusion in the decisions on the sub- 
ject of the constitutional power of the Legislature over 
highways is owing, it seems to me, to a failure to dis- 
¢riminate between the use for which a highway is ap- 
propriated and the modes of using it. Hence, in pass- 
ing upon such questions, a clear idea of what a high- 
way is ought always to be kept in view. And what is 
ahighway? Perhaps no better definition of it, in the 
light of reason and the modern decisions, can be given 
than to say that it is a road or thoroughfare for the use 
of the general public, for the purpose of inter-com- 
munication, which embraces the right to use the high- 
way not only for passage, but for the transmission of 
intelligence. Formerly, as before remarked, the only 
mode by which intelligence could be transmitted over 
a highway was by passing over it. But it is notso now. 
The discovery of the telegraph and the telephone has 
revolutionized the methods of inter-communication; 





and I am unable to perceive why, when a message is 
sent over a telegraph or telephone wire erected on 
the public highway, the same, or substantially the 
same, use is not made of the highway as when a mes- 
sage is sent over it by a messenger on foot or on horse- 
back. In the one case, as was well said in the argu- 
ment at the bar, the message goes with the messenger; 
in the other, it goes without a messenger; the only dif- 
ference being in the mode of sending it. And it hardly 
seems in keeping with the progressive spirit of the 
common law, in eulogy of which so much has been 
justly written, to say that the new method is not ad- 
missible, though with the assent of the Legislature, 
because it was not known to Bracton or Blackstone. 
Said the court in Dickerson v. Colgrove, 100 U. 8. 578: 
“The common law is reason dealing by the light of ex- 
perience with human affairs."” And what experience 
had our fathers with electricity as an element of inter- 
communication in 1825, when Bolling v. Mayor of Pe- 
tersburg was decided? None whatever. That the new 
method is not inconsistent with the ordinary use of 
the highway is to my mind obvious. Indeed, it is in 
aid of it; for it not only furnishes vastly increased 
facilities of inter-communication, but it tends to the 
relief of the highway, by lessening travel over it, which 
in populous cities, and even in the country, is no small 
consideration. And here it may be remarked that the 
statute expressly provides that in no case shall a tele- 
graph or telephone erected along a highway obstruct 
the ordinary use of the highway. Acts 1879-80, p. 53; 
Code, §§ 1287-1290. 

As to the complaint that, in constructing its line, 
the defendant cut down trees of the plaintiff, it is 
enough to say that it appears from the record that no 
poles were planted, or trees cut, except on the high- 
way; and this it was as competent for the defendant 
to do, under the authority conferred by the Legisla- 
ture to construct its line, as it was for the public au- 
thorities, in the first instance, to cut down such trees 
as stood in the way when the road was being opened 
and constructed. The record recites that ‘tall of the 
acts complained of as done by the defendant upon the 
lands of the plaintiff were confined to the said legal 
road of thirty feet, and were necessary to the proper 
and effective construction, maintenance and operation 
of the said telegraph line of the defendant.” In the 
argument a number of authorities were cited to show 
that it is not competent for the Legislature to author- 
ize a telegraph company to construct its line over the 
right of way of a railroad company, without making 
just compensation therefor; and this, I take it, no one 
willdeny. The road-bed and right of way of arailroad 
company, at least in this State, is as much its property 
as its rolling stock, or the money in its treasury; and 
the one can no more be lawfully taken without just 
compensation than the other. But that is a very dif- 
ferent case from this, for here I have endeavored to 
show that the plaintiff's property has not been taken; 
that nothing has been granted but the right to use a 
public easement, which right, under no circumstances, 
can last longer than the easement itself. 

Fortunately, direct authority is not wanting in sup- 
port of these views. The precise question has been 
adjudicated in two well-considered opinions—one by 
the Supreme Judicial Court of Massachusetts in the 
case of Pierce v. Drew, 136 Mass. 75; the other by the 
Supreme Court of Missouri in the case of Julia Build- 
ing Ass’n v. Bell Telephone Co., 88 Mo. 258—in both of 
which cases it was distinctly held that an additional 
servitude is not imposed by the erection on a public 
highway of a telegraph or telephone line under a stat- 
ute of the State, and that such statute is not unconsti- 
tutional because it makes no provision for additional 
compensation to the owners of the fee in the highway. 
In the first-mentioned case the court, in an able and 
learned opinion by Mr. Justice Devens, said: ‘“‘ The 
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discovery of the telegraph developed a new and valu- 
able mode of communicating intelligence. Its use is 
certainly similar to, if pot identical with, that public 
use of transmitting information for which the high- 
way was originally taken, even if the means adopted 
are quite different from the post-boy or the mail-coach. 
It is a newly-discovered method of exercising the old 
public easement, and all appropriate methods must 
have been deemed to have been paid for when the road 
was laid out.”’” And he added that, ‘‘ under the clause 
to regulate commerce among the States, conferred on 
Congress by the Constitution of the United States, 
although telegraphic communication was unknown 
when it was adopted, it has been held that it is the 
right of Congress to prevent the obstruction of tele- 
graphic communication by hostile State legislation, as 
it has become an indispensable means of inuter-com- 
munication.” Citing Telegraph Co. v. Telegraph Co., 
96 U.S. 1. See also Telegraph Co. v. Texas, 105 id. 460; 
Telegraph Co. v. Alabama, 132 id. 472, and cases cited. 
In the Telephone Case it was said: “If a thousand 
messages were daily transmitted by means of tele- 
phoue poles, wires and other appliances used in tele- 
phoning, the streets, through these means, would 
serve the same purpose which would otherwise require 
its use either by a thousand footmen, horsemen or 
carriages, to effectuate the same purpose. In this view 
of it, the erection of telephone poles and wires for 
transmission of oral messages, so far from imposing a 
new and additional servitude, would, to the extent of 
each message transmitted, relieve the street of a servi- 
tude or use by a footman, horseman or carriage.’’ 

In opposition to these views the case of Telegraph 
Co. v. Barnett, 107 Ill. 507, has been cited. That case 
was disapproved of by both the Massachusetts and 
Missouri courts, and, I think, with good reason. The 
case decides that there is no difference in principle be- 
tween a telegraph and a steam railway in a country 
highway, so far as the abstract question of servitude is 
concerned, and that, as the railway is an additional 
servitude, so also is the telegraph. This reasoning, to 
my mind, is fallacious. In the nature of things, the 
use of a highway for operating a steam railway more or 
less excludes the ordinary methods of travel, and is 
attended with other inconveniences besides. But can 
this be said of the telegraph? In what way does a tele- 
graph, erected on the side of a highway, in the coun- 
try, interfere with the rights of the abutting owner, or 
with its use as a public thoroughfare? Does it exclude 
or obstruct travel? On the contrary, it is obviously 
much less an obstruction than travellers on horseback 
or in vehicles over the road usually are to one another; 
and, as to any increased dangers or annoyance result- 
ing from the use of streets in a city for the stringing of 
numerous wires, of which much has been said, that is 
not a directybut an incidental injury, which is a mat- 
ter for the Legislature, and not for the courts. to con- 
sider; for nobody doubts that in such cases the Legis- 
lature may, if it sees fit, require additional compensa- 
tion to the owners of the fee. 

It has never been questioned, so far as I am in- 
formed, that the Legislature may authorize telegraph 
wires to be laid beneath the surface of a street without 
additional compensation therefor; and, if this can be 
lawfully done, the power to authorize the wires to be 
put above the surface would seem to be equally clear, 
the difference being a mere matter of regulation— 
as to which, as we have seen, the power of the Legis- 
lature is unqualified. 

As to the case of Warwick v. Mayo, 15 Gratt. 528, de- 
cided in 1860, and to which our attention has been 
called, I have only a word to say. In that case, Allen, 
P., announced the elementary principle that the right 
of freehold is not touched by establishing a highway. 
but continues in the original owner of the land, sub- 
ject to the public easement; and he referred, as au- 


thority, to the case in 3 Rand. (Va.) 563. But ho ques- 
tion that arises in the present case arose in that cage 
or was, probably, dreamed of; and, even if it had been 
decided that no mode of using the public easement ig 
lawful, without additional compensation to the owner 
of the fee, than such as was known and practiced a 
half century ago, that would be no reason, if the decis. 
ion were wrong, for perpetuating the error. Until g 
comparatively recent period, no one ever heard of an 
instrument under seal being negotiable; and yet, at 
the present day, there are sealed instruments the ne. 
gotiability of which is recognized everywhere, not by 
virtue of statutes, but because an advanced civilizg. 
tion, and the consequent necessities of commeree, re- 
quire it. In other words, because the common law jg 
expansive, or rather comprehensive, enough to adapt 
itself to the wants and conditions of modern society. 

Another illustration may be drawn from the course 
of decision in admiralty. For more than fifty years 
after the adoption of the Constitution, the subordinate 
Federal courts, following the English decisions defin- 
ing the jurisdiction in admiralty, held that the admi- 
ralty jurisdiction of the United States was confined to 
tide-water; and so the Supreme Court itself decided 
in The Thomas Jefferson, 10 Wheat. 428. But in the 
case of The Genesee Chief, 12 How. 443, which was a 
case of collision on Lake Ontario, Chief Justice Taney, 
speaking for the court, in one of his most celebrated 
opinions, pointed out that, while the definition of the 
jurisdiction, so far as it related to England, was a 
sound and reasonable one, because in that country 
there were no navigable streams beyond the ebb and 
flow of the tide, and that at the time the Constitution 
was adopted the definition was, for all practical pur- 
poses, a proper one for this country also, yet that it 
had ceased to be so; and accordingly the court de- 
clared that the jurisdiction extends to all waters that 
are in fact navigable, whether tide-waters or not, thus 
overruling its own previous decision on the subject as 
being erroneous because not going far enough. In the 
course of his opinion, the chief justice used language 
which with propriety may be quoted here. He said: 
“Tt is the decision in the case of The Thomas Jefferson 
which mainly embarrasses the court in the present in- 
quiry. Weare sensible of the great weight to which it 
is entitled. But, at the same time, we are convinced 
that, if we follow it, we follow an erroneous decision 
into which the court fell, when the great importance 
of the question, as it now presents itself, could nut be 
foreseen, and the subject did not therefore receive 
that deliberate consideration which at this time would 
have been given to it by the eminent men who pre- 
sided here when that case was decided. For the de- 
cision was made in 1825, when the commerce on the 
rivers of the west, and on the lakes, was in its infancy, 
and of little importance, and but little regarded, com- 
pared with that of the present day.”’ I refer to this 
merely to show into what errors courts sometimes fall 
by blindly following decisions that are not applicable 
to our own times and circumstances, forgetting that 
the world is moving onward, and that common law is 
common sense dealing by the light of experience with 
human affairs. And itis into just such an error, it 
seems to me,that the court has fallen in the present case. 

My opinion therefore is that the act in question is 
constitutional and valid, and that the judgment of the 
Circuit Court should be reversed. 


RicHARDSON, J., concurring. 


—_—__>—__—— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


ADVERSE POSSESSION—BY STATE—VOID STATUTE.— 
| In ejectment it appeared that defendant derived title 
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from the State, which had been in possession of the 
ises as a canal for forty years, claiming under the 
Revised Statutes of New York (8th ed.), page 732, sec- 
tion 52, which provides that the fee-simple of all lands 
go appropriated shall vest in the people of the State. 
Held, the State had acquired the fee-simple by ad- 
verse possession, whether the statute was constitu- 
tional or not. The statute under which the State acted 
in appropriating the land under consideration was 
either constitutional or it was not. If it was consti- 
tutional, as no question is raised as to the regularity of 
procedure, clearly the fee was acquired. If it was un- 
constitutional, as the State entered under color of title 
and claimed to own the fee pursuant to astatute which 
declared that the fee-simple of all the premises appro- 
priated should be vested in the people, the absolute 
title was acquired by adverse possession. Title to land 
may be acquired by adverse possession either by an in- 
dividual (Barnes v. Light, 116 N. Y. 37), or by the State 
for the use of the public. Sherman v. Kane, 86 N. Y. 
87; Mayor, etc., v. Carleton, 113 id. 293; Rhode Island 
y. Massachusetts, 4 How. 591; Birdsall v. Cary, 66 How- 
Pr. 358. For more than forty years the State was in the 
actual possession and occupation of the premises, claim- 
ing to own them under its statutes and the acts of its 
officers pursuant thereto. The original entry, as well as 
the continued possession thereafter, was under the 
claim of absolute title, such as the statute purported, 
in terms, to confer. The Legislature had the power to 
determine what estate should be taken, even if the 
public use was special, and not necessarily permanent, 
and this court has refused to hold that a statute au- 
thorizing the taking of a fee is invalid, or that an ease- 
ment only was acquired thereunder, on the ground 
that zs easement only was required to accomplish the 
purpose in view. Sweet v. Railroad Co., 79 N. Y. 294; 
Tifft v. City of Buffalo, 82 id. 204. The claim of the 
State therefore is to be measured by the nature of the 
statute under which it eutered into possession and 
built the canal. As that statute purported to author- 
ize the acquisition of no estate less than a fee, the 
State was in the position of one claiming the fee, 
whether the statute was constitutional or not. Every 
act of the State through its agents, in constructing, 
maintaining and operating the canal over this land, be- 
ing done under the authority of said statute, was an 
assertion of its claim, which, so far as appears, was 
never disputed until long after the period of limitation 
provided by law had expired. Code Civil Proc., §§ 365, 
414; Code Proc., § 78; 2 R. S. (2d ed.) 293, 294. Under 
these circumstances we think that the title of the State 
became complete through adverse possession, inde- 
pendent of the right actually acquired by the proceed- 
ings in condemnation. By achange in the Constitu- 
tion which took effect January 1, 1875, the restriction 
upon the power of the Legislature to sell the canals 
was removed as to the Chenango canal, among others, 
and subsequently acts were passed authorizing the sale 
thereof. Const., art. 7, §6; Laws 1877, chap. 404; Laws 
1878, chap. 391; Laws 1880, chap. 55]. Whether the 
State acquired the fee to the lands taken for said canal 
by condemnation or by adverse possession, its title did 
hot revert to the original owners or their assigns upon 
the sale thereof, because it had the right to sell the 
same, or to dispose of them in any way that it chose, 
even if the affect was to lessen the value of the adjoin- 
ing property, including that especially benefited by 
the public improvement. Commissioners v. Armstrong, 
45 N. Y. 234; Whitney v. State, 96 id. 240. Second 
Division, April 29, 1890. Eldridge v. City of Bing- 
% Opinion by Vann, J. Affirming 42 Hun, 


AGENCY — COMPENSATION OF AGENT. — Defendant 
agreed to pay plaintiff certain compensation to sell his 





farm for $20,000, to be paid as follows: ‘First mort- 





gage, $5,000, second mortgage, * * * $2,500; the 
balance ’’ to defendant in cash. The mortgages were 
made to secure bonds of defendant. Held, that plain- 
tiff did not earn the compensation by the tender of a 
contract whereby the purchaser agreed to pay that 
portion of the price represented by the mortgages ‘* by 
assuming ’’ these mortgages, in the absence of evidence 
that the mortgages were not due and could not be 
paid. May 6, 1890. Shultz v. Griffin. Opinion by An- 
drews, J. 


AGENT—AUTHORITY—PAYMENT—MORTGAGE.—(1) A 
mortgage was negotiated through the attorney for the 
mortgagee, who was authorized to retain the mortgage 
and collect the interest, but not the principal. The at- 
torney received two payments on the principal, and on 
each occasion exhibited the mortgage. On making a 
third payment the mortgagor did not see the mort- 
gage, but was informed, as was the fact, that it was in 
the actual possession of the attorney. Held, that the 
mortgagor had a right to'rely upon the apparent au- 
thority of the attorney to receive the payments. (2) 
Subsequently the attorney sold the mortgage, and de- 
livered it to the assignee with a forged assignment. 
The mortgagor continued to make payments until the 
principal was paid, the attorney still informing him 
that he had possession of the mortgage. Held, that by 
failing to ascertain the truth of the attorney’s asser- 
tion, the mortgagor could not insist that he was in- 
duced to make such subsequent payments because it 
appeared to him that the attorney had the right to re- 
ceive them. Second Division, April 22, 1890. Crane 
v. Gruenewald. Opinion by Parker, J. Potter, J., 
dissenting. Reversing 44 Hun, 630, Mem. 


ANIMALS—TRESPASSING — MASTER AND SERVANT.— 
(1) In an action for personal injuries suffered from a 
ram trespassing on plaintiff's premises, the evidence 
showed that defendants had agreed with a man that he 
should occupy and work their farm, take care of all the 
stock, and that the yearly produce of the farm and in- 
crease of the stock should be divided; defendants to 
have the right of going on the farm, but in no way to 
interfere with its management. There was a ram on 
the place when this agreement was entered into which 
was traded, without the knowledge or consent of de- 
fendants, for the vicious animal that injured plaintiff. 
Held, defendants were not liable as owners of the ram. 
(2) Nor were they liable as masters, not having any 
control over, or management of, the farm, under their 
contract. His service in working the farm was an in- 
dependent one, and not subject to the control of the 
other parties. It was not only contemplated that he 
should have the sole management of the farm, but by 
the contract it was expressly provided that the defend- 
ants Hand should not interfere with his work there. 
He was an independent contractor, in the sense that 
he had the right to be controlled solely by his own 
judgment, without interference by the other parties. 
He was not subject to be discharged by them. Their 
remedy for his failure to perform what he undertook 
to do was for breach of the contract, and for damages 
as the consequence. Nor was the work a joint enter- 
prise, in the sense sought to be applied to it. The 
Hands were in no manner engaged with Cumber in car- 
rying forward the work. While they furnished and 
left the stock on the farm, and were to have a share in 
the products, he had the entire responsibility of carry- 
ing on the business of working it, and accounting for 
their share in the results. He was the contractor who 
undertook to do all this, subject only to the terms of 
the contract he had made with them to do it. The 
cases of Champion v. Bostwick, 18 Wend. 175, and 
Stroher v. Elting, 97 N. Y. 102, cited by the plaintiff's 
counsel, do not necessarily have any application to the 
question in this case. In the former the defendants, 
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engaged in running a line of stages on routes divided 
between them, were held jointly liable for an injury to 
a passenger on one of the lines, occasioned by the neg- 
ligence of the driver of the stage. There all of the de- 
fendants were engaged in that {service of carrying on 
the business. And in the other case the defendant was 
engaged with another in the business of carrying pas- 
sengers, pursuant to contract between them that the 
defendant would furnish the team and means, and the 
other render the necessary services to carry on the 
business. By the negligence of the latter while en- 
gaged in the service the plaintiff was injured. The de- 
fendant was held liable on the ground that those par- 
ties to the arrangement were engaged together in the 
business, to which both contributed; and that as to 
third persons, each was the agent of the other in the 
common enterprise. The doctrine of that case cannot 
be applied to the present one. There the defendant 
furnished the team and equipments, and took care of 
them, and the other party gathered the passengers, and 
collected the fares. Thus they both participated in the 
service from which the fund to be divided was derived. 
Here Cumber, by the [contract, undertook to occupy 
and work the farm, and manage the stock left there, in 
his own way, with a view to results, and without any 
contribution of the defendants Hand to the service, 
with the performance of which they ‘had nothing to 
do. The practical effect of the contract was that the 
executors should have a share of the products by way 
of compensation for the use of the property, and that 
Cumber was entitled to the other share as compensa- 
tion for his labor in performing the contract. No neg- 
ligence of the latter in the performance of the work to 
the prejudice of third parties could charge the Hands 
with liability. Walker v. Fitts, 24 Pick. 191. Second 
Division, April 29, 1890. Marsh v. Hand. Opinion by 
Bradley, J. Affirming 40 Hun, 339. 


APPEAL—FINAL ORDER—COsTS.—An order of Gen- 
eral Term, reversing order granting plaintiff costs, 
without prejudice to a further application by him for 
such costs, is not final, and an appeal therefrom by 
plaintiff will be dismissed, so as to leave the ultimate 
question open to the privilege conferred by the Gen- 
eral Term. April 22, 1890. Helck v. Reinheimer. Opin- 
ion per Curiam. 


ATTORNEY'S LIEN—ESTOPPEL.—Onja motion to open 
a default, the court required defendant to stipulate 
not to dispose of a judgment in his favor against a 
third person, and to make the judgment in plaintiff's 
favoralien thereon. The attorney who represented 
defendant had a lien on such judgment for his services 
in procuring it, but made no mention thereof, and asa 
notary public, took defendant's acknowledgment of 
the stipulation. Held, that he was estopped to assert 
his lien against the claim of plaintiff under the stipula- 
tion. May 9, 1890. Clare v. Lockard. Opinion by 
Finch, J. Reversing 2 N. Y. Supp. 646. 


BOUNDARIES — DISPUTED — ADVERSE POSSESSION — 
EJECTMENT — DAMAGES. —(1) Plaintiff's and defend- 
ants’ grantors acquired, at a partition sale, adjoining 
premises, the front and rear of which were each occu- 
pied by a six-story building; the partition wall in the 
front building being about seven feet north of that of 
the rear building. A partition wall was given as oneof 
the fixed points in the descriptions in the deeds to both 
parties; plaintiff claiming to the partition wall of the 
front building, and defendants to that of the rear 
building. The deeds however referred to the south- 
easterly corner of two streets as the fixed starting 
point of the description, and the distances given, meas- 
ured from that point, clearly indicated that the parti- 
tion wall of the front building was the one referred to. 
Held, in ejectment for the disputed strip, that it was 
proper for the court to direct a verdict in plaintiff's 





favor. (2) Revised Statutes of New York (2d ed.), page 
739, section 147, providing that every grant of lands 
shall be absolutely void, if at the time of the delivery 
of the deed the lands shall be in the actual possession 
of a person claiming under an adverse title, does not 
affect the validity of a grant when the grantor ig ip 
possession of the greater part of the land conveyed, 
but by reason of a disputed boundary line a small part 
of it is not in his actual possession ; and hence the Code 
of Civil Procedure of New York, section 1910, which 
forbids the transfer of a claim founded on a void 
grant, does not disable the grantee from maintaining 
ejectment in his own name for the disputed part, 
Crary v. Goodman, 22 N. Y. 170; Hallas v. Bell, 53 
Barb. 247; Allen v. Welch, 18 Hun, 226; Sparhawk vy, 
Bagg, 16 Gray, 583; I Devl. Deeds, § 113. The land in 
dispute never, before this action was begun, had been 
** the subject of controversy by suit in any court,” and 
the plaintiff's grantor having the ‘actual title, he did 
not sell, nor did the plaintiff buy, a pretended title, 
and so the grant is not condemned by sections 129 and 
130 of the Penal Code, nor by the sections of the Re- 
vised Statutes from which those sections were derived. 
2R. S. 691, §§ 5,6. Formerly, at common law, the as- 
signee of a cause of action could not maintain an ac- 
tion on it in his own name, but was compelled to sue 
in the name of his assignor, which rule has been pre- 
served (Code Civ. Proc., § 1910) in the single instance 
of a grant condemned by the statute above quoted. To 
extend this statute so as to embrace a grant of land, 
the greater part of which was in the possession of the 
grantor at the delivery of the grant, and establish asa 
rule, that grantees must, under such circumstances, 
recover part of the land by an action in the name of 
his grantor (Chamberlain vy. Taylor, 92 N. Y. 348), and 
the remainder by a suit in his own name, would per- 
petuate a common-law rule which has no existence iu 
the law of this State, except as it is contained in our 
statute. Sedgwick v. Stanton, 14 N. Y. 289. (3) A plain- 
tiff who recovers in ejectment is entitled to damages 
for the withholding of the land up to the date of its 
recovery, and is not limited to the damages accruing 
up to the date of bringing his action. Second Divis- 
ion, April 15, 1890. Danziger v. Boyd. Opinion by 
Follett, C. J. Affirming 54 N. Y. Super. Ct. 365. 


CRIMINAL LAW—MURDER—EVIDENCE—CONFESSION. 
—(1) Ata trial for murder, a witness testified that his 
attention was attracted by hearing defendant address 
deceased with loud and violent language, and that on 
looking behind he saw deceased stricken down from 
his sleigh, aud fall upon the road. Other witnesses 
testified to defendant’s abusive exclamations; of his 
hastening from where the body lay, with a stake in his 
hand; and of the finding of the body, with the head 
battered almost beyond recognition. Threats by de- 
fendant against deceased were also proved, as was his 
statement, when arrested, that deceased would not 
poison any more cows; which remark had reference 
to defendant’s previous statements that deceased had 
poisoned his cows. Defendant’s statement that de- 
ceased jumped from the sleigh to attack him was ab- 
solutely negatived by the position in which the body 
was found. Held, that a conviction of murder in the 
first degree would not be disturbed. (2) A person ar- 
rested for murder made a statement before the coro- 
ner, at the inquest, after he had been informed as to 
his right to testify or not, and that the deposition 
might be used against him thereafter. Subsequently 
he refused to sign it, and denied having made it. Held, 
that his statement was voluntary, and admissible 
against him on his trial for the homicide, under Code 
of Criminal Procedure, section 395, providing that the 
confession of a defendant, whether in the course of 
judicial proceedings or toa private person, can be given 
in evidence against him, unless made under the in- 





} 
4 
(4 
* 


SOD APA gy 











ee ee, et BS ek, eee ee eee eee 

















THE ALBANY LAW JOURNAL. 13 




















fluence of fear produced by threats, or upon a stipula- 
tion of the district attorney that he should not be 
prosecuted therefor. People v. Mondon, 103 N. Y. 211. 
(3) A witness for the prosecution denied at the in- 
quest knowledge of facts subsequently testified to 
by him. Another witness withheld a portion of 
his testimony when examined before the coroner. 
Both avowed fright at being brought into the affair as 
the explanation of their conduct, and neither were 
otherwise impeached. Held, that it was for the jury 
to pass upon their credibility. April 29, 1890. People 
y. Chapleau. Opinion by Gray, J. 


EMINENT DOMAIN—PUBLIC USE—WAIVER. — Where 
the owner of land resists condemuation proceedings on 
the ground that the proposed railway is not a public 
use, her fajlure to appeal from a decision that the pur- 
pose was public, and her consent to the selection of 
commissioners, and litigation of questions of value, do 
not amount to a waiver of her rights so as to preclude 
her from afterward inoving to set aside the entire pro- 
ceedings as unauthorized by law, after the Court of 
Appeals has decided in another similar proceeding 
that the railway company in question is a mere private 
enterprise. In re City of Buffalo, 78 N. Y. 362; In re 
Department of Public Works, 85 id. 459; Kamp v. 
Kamp, 59 id. 212. May 9, 1890. Jnre Niagara Falls & 
W. Ry. Co. Opinion by O’Brien, J. Affirming 4 N. 
Y. Supp. 959, Mem. 


EvIDENCE — OPINION — EXPERT — HYPOTHETICAL 
QUESTION—INSANITY.— (1) It is not competent, in a 
murder case, where the defense is insanity, to ask an 
expert witness whether, in his judgment, *‘ based on 
all the testimony ” and on ‘‘ the whole case,”’ he thinks 
the accused is sune or insane, as it would be impossi- 
ble for the jury to determine on what facts the wit- 
ness bases his opinion. (2) Such error is not cured by 
proving by the witness that in answering the question 
he assumed the truth of the evidence given by defend- 
ant’s witnesses, as it left al] the evidence to the uncer- 
tainty of his memory, and allowed him to give such 
weight thereto as he should in his own mind deter- 
mine. The rule-as to the conditions governing the 
formation of hypothetical questions to experts has 
frequently been discussed and illustrated in the re- 
ported cases in this court. It was said by Judge An- 
drews, in the case of People v. Barber, 115 N. Y. 491, 
that “the opinion of medical experts, as to the sanity 
or insanity of the defendant, based upon the testimouy 
in the case, assumed for the purpose of the examina- 
tion to be true, was undoubtedly competent. So, in 
connection with their opinion, they could be permitted 
to state the reason upon which it was founded. * * * 
But inferences from facts proved are to be drawn and 
found by the jury, and cannot be proved as facts by 
the opinion of witnesses.” In Reynolds v. Robinson, 
64 N. Y. 595, Judge Earl, in speaking of evidence at- 
tempted to be given under an hypothetical question, 
says: ‘‘In such acase it is not the province of the 
witness to reconcile and draw inferences from the evi- 
dence of other witnesses, and to take in such facts as 
he thinks their evidence has established, or as he can 
recoliect and carry in his mind, and thus form and 
express an opinion. His opinion may be obtained by 
stating to him an hypothetical case, taking in some or 
all of the facts stated by witnesses, and claimed by 
counsel putting the question to be established by their 
evidence, and when the question is thus stated the 
witness has in his mind a definite state of facts, and 
the province of the triers, whether referees or jurors, 
is wot interferred with. So too it was said by Judge 
Miller, in Guiterman vy. Steamship Co., 83 N. Y. 358, 
that it is not the province of an expert witness “to 
draw inferences, or to take in such facts as he can 
recollect, and thus form an opinion.”” In Gregory v. 
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Railroad Co., reported in 28 N. Y. St. Rep. 726; 8 N. Y. 
Supp. 525, the court hold: ‘‘An expert witness cannot 
be asked to give an opinion based upon what be has 
heard other witnesses testify. Such opinion must be 
based on an hypothetical question containing facts 
which are assumed to have been proven.’’ The case 
of People v. Lake, 12 N. Y. 358, is not an authority for 
appellant on the question under discussion. The court 
in that case did not concur in the opinion written, but 
placed their decision upon two propositions; one of 
which only bears upon the question here, and that was 
that ‘‘the Court of Oyerand Terminer erred in per- 
mitting physicians, who did not hear all the evidence 
relating to the mental condition of the prisoner, to 
opinions as to his sanity, founded on the portion 
heard by them.’’ The question was not mooted or de- 
cided whether, in case they had heard all of the evi- 
dence, they could give opinions based thereon; but it 
passed off solely upon the question whether a person, 
who had heard only a part of the evidence upon a 
trial, could give an opinion based upon the portion of 
the evidence so heard by him. It is true that an im- 
plication may be drawn from the decision that if the 
witness had heard the whole evidence, he might prop- 
erly have given his opinion; but that question was not 
in the case, and it falls far short of being an authority 
on the point. The case of Sanchez v. People, 22 N. Y. 
150, is to a similar effect. Two opinions were delivered 
in that case, but either of them secured the concur- 
rence of the court. The decision wus placed upon the 
decision in the Hartung Case, id. 95, and had no refer- 
ence to the question under consideration here. The 
case of People v. Thurston, 2 Parker, 49, was in the 
Supreme Court, and failed to secure the concurrence 
of the court in the grounds upon which it was decided. 
No rule was therefore legally formulated by the decis- 
ion, but the inferences to be drawn from the opinions 
read are plainly opposed to the people’s contention 
here. No other decisions from this State are cited, 
and we deem it unnecessary to discuss or consider the 
rules prevailing in other countries, in view of the re- 
ported decisions made in our own courts. April 29, 
1890. People v. McElvaine. Opinion by Ruger, C. J. 


EVIDENCE—PAROL-—EXECUTED CONTRACT.— Where 
the parties to a written lease orally agree to reduce 
the rent, and at the end of each quarter the reduced 
sum is paid and receipted for in full, the lessor cannot 
revoke the agreement, and evidence thereof is admis- 
sible in an action to recover the full amount reserved 
by the lease. They had the right to waive considera- 
tion, and carry out their parol agreement, and if they 
did this before executing it they were brought within 
the rule to which we have already called attention. To 
illustrate: A. may give B. his promissory note with- 
out consideration. As long as it remains in the hands 
of B., A. may interpose the defense that it was given 
for B.’s accommodatior, and was without considera- 
tion. But as soon as A. executed his promise to B. by 
paying the note his agreement becomes executed, and 
he cannot recover back the money so paid. It may be 
claimed that the payment of a less sum than the ad- 
mitted debt is not a good accord and satisfaction. 
There are numerous authorities sustaining this doc- 
trine. Lord Coke stated the rule to be that where the 
condition is for the payment of a definite, fixed, liqui- 
dated sum, the obligor cannot at the time appointed 
pay a less sum in satisfaction of the whole, because it 
is apparent that the lesser sum of money cannot be a 
satisfaction of a greater. This rule has been criticised 
as unsound and unjust in cases where the lesser sum 
is accepted in full satisfaction of the greater (see Co. 
Litt. 212); Foakes v. Beer, 9 L. R. App. Cas. 605-617; 
Jaffray v. Davis, 1 N. Y. Supp. 814), while in other 
cases the courts bave gone still further, and held that 
the rule applied even in cases where the payment was 
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accepted in full satisfaction, and a receipt given there- 
for. Harriman v. Harriman, 12 Gray, 341; Smith v. 
Phillips, 77 Va. 548; Bunge v. Koop, 48 N. Y. 225; 
Wilkinson v. Byers, Langd. Cas. Cont. 197-201. Under 
the view taken by as of this case, it doves not become 
necessary to approve or disapprove of the doctrine 
promulgated in these cases, for this rule has no appli- 
cation when the payment is made under an agreement 
which is recognized as valid by the parties, and has 
been fully executed. Again, adebt could be discharged 
at common law by executing a formal release under 
seal. ‘The seal imported a consideration, and this has 
not been questioned ‘by any of the cases. There un- 
doubtedly is a distinction between releases under seal 
and an ordinary receipt given on the payment of asum 
of money which is not under seal, the latter being sub- 
ject to explanation and proof showing that it was 
given without consideration. But even though there 
may not be an accord and satisfaction, there may be a 
gift, and the receipt may be evidence of such gift. A 
gift ie a voluntary transfer of any property or thing by 
one to another without consideration. To be valid, it 
must be executed. There must be a delivery by the 
donor such as will place the property or thing given 
under the control of the donee, and there must be an 
intent to vest the title in him. Actual and personal 
delivery by the donor is not always necessary, for 
when another person is the custodian, an order of the 
donor to deliver to the donee may constitute a gift. 
It may be oral or in writing. No formal words or ex- 
pressions are required. It is a question of intent, and 
the inquiry is as to what was intended by that which 
was said and done. A promissory note or other evi- 
dence of debt may be the subject of a gift, and the de- 
livery of the note or of the evidence of debt is evidence 
tending to show an intent to give. A debt may be 
forgiven, and a receipt in full may be evidence of such 
forgiveness. 2 Schoul. Pers. Prop., §§ 68-90. See also 
Bish. Cont., §50. In the case of Gray v. Barton, 55 N. 
Y. 68, the defendant was owing the plaintiff the sum 
of $820. The plaintiff told him that if he would give 
him $1 to make it lawful he would give him the entire 
debt. Whereupon the defendant delivered $1 to the 
plaintiff, who thereupon executed and delivered a re- 
ceipt therefor in full to balance all accounts to date, of 
whatever name and nature. It was held that the exe- 
cuting and delivery of the receipt in full, with the pur- 
pose of giving the debt, was such an act that the law 
would construe the instrument, if necessary, as an as- 
sigument tothe defendant. This case is in point, and 
is controlling upon the question under consideration. 
See Ferry v. Stephens, 66 N. Y. 321; Carpenter v. 
Soule, 88 id. 251-256. Second Division, April 22, 1890. 
McKenzie v. Harrison. Opinion by Haight, J. Fol- 
lett, C. J., and Bradley and Parker, JJ., dissenting. 
Reversing 44 Hun, 629, Mem. 


FISHERY—OYSTER DREDGING—PRIVATE BED.—Laws 
of New York of 1870, chapter 234, §§ 1, 2, which pro- 
hibit any person from taking shell-fish in the South 
bay, in Suffolk county, with a dredge or drag, do not 
apply to persons taking their own oysters out of their 
private lots or beds in the waters of the bay in ques- 
tion. It has been held, for a long number of years, that 
an individual can, under certain conditions, be the 
owner of oystersin a bay or arm of the sea. The 
oysters must have been planted by the individual 
claiming them, or by those from whom he derives the 
right to take them. The place where they were planted 
must have been in a bed clearly marked out and de- 
fined, and where there were no oysters growing spon- 
taneously at the time, and in such cases the private 
property in the oysters exists where the lot lies in the 
tide-waters of a bay or arm of the sea, which may be 
a common fishery to all the inhabitants of the State or 
the town. Fleet v. Hegeman, 14 Wend. 45; Lowndes 
y. Dickerson, 34 Barb. 586; Post v. Kreischer, 103 N. 








Y. 110. The title of the act in question is a general 
one, “ for the preservation of shell-fish in the waters 
of South bay, in Suffolk county.” It seems to us clear 
that the intent of the Legislature, to be gathered from 
the title, is an intent to provide a rule of conduct for 
all persons engaged in the work of dredging for oys- 
ters, etc., of a natural growth, and which do not be. 
long as private property to some individual, and which 
are not contained in a private lot. The title of course 
cannot control the clear meaning of the words actually 
used in the statute; but where the question arises as 
to the meaning of the language used, reference is not 
prohibited. It may well be that this method of taking 
oysters had been found to be inconsistent with their 
true propagation in, and their coutinued supply from, 
the public waters described in this act— inconsistent 
with their propagation, because taken in such quantities 
that no time was allowed for it. Such a reason would 
have no force in the case of a private bed, because the 
owner is under no obligation to await any such result, 
and his right of property would permit him to ignore 
it. Butas tothe public waters, which included the 
oysters of a natural growth, the question is very dif- 
ferent. To preserve them, the act prohibits such a 
means of taking them. If preserved they would propa- 
gate, and thus continuea source of supply to the pub- 
lic. The oysters of the private owner belong to him, 
to do what he likes with them. He may leave them 
there, and refuse to dig them himself, or to permit 
others to dig them. He could cover them over with 
earth, and thus forever ruin them. In brief, he could 
exercise the usual rights of an owner over his own 
property. How could the act in question tend to pre- 
serve such oysters? ‘To say that the owner shall not 
take them by this means, when he has the absolute 
power of entire destruction over them, would be idle. 
It would accomplish nothing toward the preservation 
of the oysters, if the owner were intent upon their de- 
struction. Can it be supposed that such a case was in 
the mind of the Legislature, when there is a sufficiently 
wide field for the proper application of the language 
used by it, by confining it to the case of the public 
waters, and to the rights of the public to the natural 
oysters therein growing? The answer is, we think, 
quite apparent. There is no claim made, that by the 
use of a dredge or drag in a private lot, any possible 
injury could be inflicted upon oysters outside such 
lot, and if aclaim of that character were made, it 
would seem to us to be one most difficult to be sub- 
stantiated. May 9, 1890. People v. Hazen. Opinion 
by Peckham, J. Reversing 5 N. Y. Supp. 337. 


HiGHWAYS — ALTERATION.— The commissioner of 
highways, on plaintiff's petition, changed the course 
of a highway so far as it ran through plaintiff's farm, 
and plaintiff personally closed that part of the road 
which was abandoned, and opened and worked the 
new part. Held, that the failure of the town clerk to 
post a copy of the order altering the road on the door 
of the house where the town meetings were usually 
held, and the omission of plaintiff to file a release of 
all claim to damages by reason of the alteration, pur- 
suant to 1 Revised Statutes of New York, page 515, 
section 64, did not, in the absence of bad faith on the 
part of either plaintiff or the commissioner, render the 
order absolutely void so as to justify a trespass on the 
land formerly occupied by the old road by persons whe 
had no rights except those common to the public, and 
who knew that road had been changed, and had trav- 
elled the new part. Second Divisien, May 2, 1890. En- 
gleman v. Longhorst. Opinion by Follett, C.J. Af- 
firming 43 Hun, 637. 


INFANTS—CUSTODY—POWERS OF JUDGE. — Code of 
Civil Procedure of New York, section 241, conferred 
on county judges all the power then exercised bya 
justice of the Supreme Court at Chambers. Held, that 
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when the power to determine the custody of infants was 
subsequently taken away by Laws of New York of 
1877, chapter 417, from justices at chambers, and con- 
fined to the court itself, the county judges ceased to 
have the power. May 9, 1890. People, ex rel. Parr, v. 
Parr. Opinion by Peckham, J. Affirming 2 N. Y. 
Supp. 263. 

MASTER AND SERVANT — DEFECTIVE APPLIANCES— 
CONTRIBUTORY NEGLIGENCE. — Plaintiff was injured 
while operating sawing-machiues in defendant’s car- 
shops, owing to the unexpected starting of the ma- 
chinery when he was changing saws. In an action to 
recover for the injuries, defendant introduced evi- 
dence tending to show plaintiff knew of the defect in 
the machinery which occasioned the accident, and re- 
quested an instruction that if plaintiff, with this knowl- 
edge, placed his hand upon the saw, he was guilty of 
contributory negligence, and could not recover. Held, 
that the denial of this request was prejudicial error. 
Second Division, May 2, 1890. Odell v. New York 
Central & Hudson River Railroad Co. Opinion by 
Parker, J. Bradley, J., dissenting. Reversing 42 Hun, 
655. 

MECHANICS’ LIENS — SUB-CONTRACTORS. — Under 
Laws of New York of 1885, chapter 342, section 1, pro- 
viding that the owner shall not be liable to pay, by 
reason of liens filed, ‘ta greater sum than the price 
stipulated and agreed to be paid in such contract and, 
remaining unpaid at the time of filing such lien, or in 
ease there is no contract, than the amount of the value 
of such labor and material then remaining unpaid,” 
the premises are not liable to liens filed after work has 
been abandoned by a contractor who has received in 
full installments due according to the contract,whether 
or not the cost of completing the work would be less 
than the balance of the contract price, there being no 
provision for the completion of the work by the owner 
nor any understanding that he should proceed with it. 
The mere fact that the completion of work abandoned 
by the contractor, when nothing is due to him, may 
cost something less than the amount unpaid of the 
coutract price for the entire work, does not necessarily 
support the claim of a lienor. That rule is applied 
to determine the amount unpaid, for the purpuses of a 
lien, and to give effect to it as to any difference in 
favor of the contractor, so produced, when by means 
of the contract the contractor has taken the equitable 
title, and such contract, by reason of his failure to per- 
form it, is forfeited or in any manner terminated by 
the owner of the legal title. In such case the latter, or 
any party through him, takes the property subject to 
the lien. Hackett v. Badeau, 63 N. Y. 476; Rollin v. 
Cross, 45 id. 766. The same rule is also applicable when 
the right is reserved to the owner by the terms of the 
contract to complete the work on failure of the con- 
tractor to do so. In such case the work of completion 
by the owner is performed pursuant to the contract. 
Murphy v. Buckman, 66 N. Y. 297. Also where the 
contractor abandons the work by reason of default of 
the owner, who goes on and completes it. Graf v. 
Cunningham, 109 N. Y. 369. And when the work is 
substantially performed by the contractor, the lien is 
effectual, subject to the right of the owner to recoup 
such damages as he may have sustained by the failure 
to entirely finish it. Heckmann v. Pinkney, 81 N. Y. 
211. As held in the case last cited, it is not essential 
that a liability to pay exists at the time of filing the 
notice of lien. It is sufficient that an amount has then 
been, under the contract, earned by the contractor, 
which is unpaid. Iu the case at bar there was no pro- 
Vision in the contract for the completion of the work 
by the owner in the event of failure by the contractor, 
hor was there any understanding between them that 
the owner should proceed with the work, but on the 
contrary, the contractor abandoned it against the pro- 
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test of the owner, and refused to go on with it. Upon 
that state of facts, without any thing further, it is dif- 
ficult to see that there was at the time of filing the 
notices of lien any thing unpaid or to become due for 
the work done by McMullin under the contract. Lum- 
bard v. Railroad Co., 55 N. Y. 491; Crane v. Genin, 60 
id. 127. But it is claimed that the right of alienor is 
something more and beyond that of subrogation to 
the rights of the contractor, and that if it can be as- 
certained that at the time the lien is filed the latter 
has earned any amount which was unpaid, the lien is 
effectual to reach it, although the contractor has be- 
fore such filing abandoned the work, and is not enti- 
tled to assert any claim against the owner; and to 
support that proposition are cited Wright v. Roberts, 
43 Hun, 413; Van Clief v. Van Vechten, 1 N. Y. Supp. 
99; Sheffield v. Loeffler, 20 N. Y. St. Rep. 890. Those 
cases go further than any other to which our attention 
has been called, and the last one cited seems, as re- 
ported, to go so far as to determine that a lien filed by 
a sub-contractor, after abandonment of the work by 
the contractor, may be supported by proof of the 
amount paid to the latter and the sum that the com- 
pletion of the work would cost, and the difference be- 
tween the amount of those two sums and the contract 
price for the entire work, if the latter exceed that 
amount, is available to discharge the claim of the 
lienor as against the owner. It may be seen that this 
could properly be done if the sub-contractor offered to 
go on and complete the contract, or if there was some 
provision in the contract, or otherwise made, which 
in some manner might be construed to save the right 
of the sub-contractor; otherwise it is difficult to see 
how the doctrine of that case has any well-founded 
principle for its support. The facts of that case may 
not be fully disclosed in report of it as there made. 
The theory of that as well as the others of those cases 
evidently was that the contractor had earned an 
amount unpaid at the time of filing the lien, and that 
the proof of such difference was evidence upon the ques- 
tion of the amount so earned in excess of what had been 
paid. But in the present case there is no finding that 
the contractor, McMullin, had earned any thing more 
than he received in payment upon the contract, nor 
was there any request made to the referee to find any 
such fact. The evidence is not decisive of those facts, 
which the referee was so requested to find, although 
they were in accordance with the weight of evidence. 
If therefore those facts were deemed important upon 
the merits, the exceptions raise no question of law, 
and for the reason before given the questions of fact 
are not the subject of review on this appeal. Bedlow 
v. Dry-Dock Co., 112 N. Y. 263; Raft Co. v. Roach, 97 
id. 378. But we do not hold that those facts, if found, 
would establish the proposition that any thing earned 
by the contractor remained unpaid. While they might 
be some evidence of the proportion of the work done 
by him, they would not necessarily establish that fact 
as matter of law, and there is no exception that pre- 
sents for consideration the question whether what, if 
any thing, he had earned, measured by the work he 
did, in excess of the amount paid him, would to that 
extent have supported the claims founded upon such 
liens. The case of Hackett v. Badeau, supra, has no 
necessary application to that question in this case. 
There the contract was one to sell the premises upon 
which the work was done, and as before suggested, the 
party employing the contractor had an equitable title, 
the termination of which did not defeat the existing 
lien. And in the case of Heckmann v. Pinkney, supra, 
the contract was found by the referee to have been 
substantially performed by the contractor, and in 
other respects performance waived by the owner. 
Second Division, April 15, 1890. Larkin v. McMul. 
lin. Opinion by Bradley, J. Reversing 14 Daly, 
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MORTGAGE — CHATTEL —- BILL OF SALE — FORECLOS- 


URE.—An instrument absolute on its face as a bill of 
sale, and stating that the vendor is to retain possession 
of the property therein described for eight months; 
and if, during that period, a certain specific indebted- 
ness *‘ now owing’’ to the vendee by a third party ‘‘ is 
paid or satisfied, for the payment of which this assign- 
ment is made as security, then this conveyance shall 
be null and void’? —is in effect a chattel mortgage, 
though it does not state the amount of the indebted- 
ness secured. Jones, in his work on Chattel Mortgages, 
p. 1, defines a mortgage ‘of personal property to be 
“a conditional sale of it as security for the payment of 
a debt, or the performance of some other obligation. 
The condition is that the sale shall be void upon the 
performance of the condition named. If the condition 
be not performed according to its terms, the thing 
mortgaged is irredeemable at law, though there may 
be a redemption in equity, or by force of statute. Such 
a mortgage is something more than a mere security. It 
js a conditional sale of chattels, and operates to trans- 
fer the legal title to the mortgagee, to be defeated 
only by a full performance of the condition. Upon 
breach of the condition, the mortgagee may tuke pos- 
session of the property, and so far as the legal rights 
of the parties are concerned, he may thenceforth treat 
itas his own.” Again, on page 2, he says: ‘“‘Any 
words which serve to transfer the property as security 
for a debt or obligation of any kind are sufficient to 
constitute an informal mortgage, which will still be a 
mortgage at law whatever language may be used. If 
it shows that the parties intended a sale of chattels as 
security, the instrument will be construed to be a 
mortgage.”’ In the caseof Smith v. Beattie, 31 N. Y. 
542, it was held that a bill of sale, absolute upon its 
face, transferring property to be held as security for 
the payment of a debt due the vendee, is in character 
and effect, a mortgage, and is to be treated as such. In 
the case of Parshall v. Eggert, 54 N. Y. 18-23, a chattel 
mortgage was defined to bea present transfer of the 
title of the property mortgaged, subject to be defeated 
on payment of the sum or instrument it is given to 
secure, and in the default of performance by the mort- 
gagor of the condition the title of the mortgagee be- 
comes absolute. See also McCaffrey v. Woodin, 65 N. 
Y. 465; Bragelman v. Daue, 69 id. 69. If, as we have 
seen, the instrument was in effect a chattel mortgage, 
an action in equity would lie fora foreclosure. Code 
Civil Proc., § 1737; Briggs v. Oliver, 68 N. Y. 336. Sec- 
ond Division, May 2, 1890. Blake v. Corbett. Opinion 
per Curiam. Affirming 46 Hun, 680. 


CONSTRUCTION — FIRM DEBT. — Defendant 
being indebted to plaintiff bank, executed to it a mort- 
gage conditioned, that if he should pay unto the bank 
all promissory notes, checks or bills of exchange 
‘which have been or shall be at any time hereafter 
made, drawn, indorsed or accepted by the said (de- 
fendant), and which have been or shail at any time be 
discounted by the said bauk for his benefit, and shall 
pay all overdrafts made by him, and all balances of 
account, and all sums of money due or owing by him 
to the said bank upon any account whatever, then this 
conveyance shall be void.”” Held, not to cover the in- 
debtedneas of a firm of which defendant subsequently 
became a member. In ordinary commercial language, 
the obligation of a firm would not be spoken of as the 
obligation of any one of its members, and a firm is re- 
garded as an entity distinguished from all the individ- 
ual members of which it is composed. In Parsons on 
Partnership, *346, it is said: ‘A partnership is alegal 
body by itself. We do not say it is a corporation, be- 
cause it wants some of the most essential elements of 
incorporation. But we say it is a body by itself, 
and is so recognized by the law for some purposes, and 
should be always iu a proper way, and to a proper de- 











gree, for all purposes; and among these purposes is the 
placing of its relation to its creditors on the basis of 
contracting its own debts, and having its own credit- 
ors, and possessing its own property, which it applies 
to the payment of its debts.” It was held in Fitz. 
gerald v. Grimmell, 6£ Lowa, 261, that a partnership 
under the statutes of that State was a legal entity, 
kuown to and recognized by law. Itis probably the most 
accurate to say that a partnership is not strictly a legal 
entity, distinguished from the individuals composing 
it. Lindl. Partn. (2d Amer. ed.) 5; Faulkner v. Hy- 
man, 142 Mass. 53. In Lindley on Partnership, at page 
110, it is said: ** Partners are called collectively a firm. 
Merchants and lawyers have different notions respect- 
ing thenature of afirm. Commercial men and account- 
ants are apt to look upon a firm in the light in which 
lawyers look upon a corporation; i. e., as a body dis- 
tinct from the members composing it, and baving 
rights and obligations distinct from those of its mem- 
bers. Hence in keeping partnership accounts the firm 
is made debtor to each partner for what he brings 
into the common stock, and each partner is made 
debtor to the firm for all that he takes out of that 
stock. In the mercantile view, partners are never in- 
debted to each other in respect of partuership transac- 
tions, but are always either debtors to or creditors of 
the firm.’’ But this, the learned author says, is not the 
legal notion of a firm, and that the firm is not recog- 
nized by lawyers as distinct from the members com- 
posing it. This mortgage must be regarded as a com- 
mercial instrument, executed in commercial transac- 
tions, and must be construed as ordinary commercial 
men would understand the language used; and we 
think that among business men a distinction is made 
between the firm, as an entity, and the members who 
compose it; and that this language would not be un- 
derstood as broad enough to cover the indebtedness of 
a firm of which Thompson was a member, and for 
whose debts, jointly with the other members of the 
firm, he could be made responsible. April 29, 1890. 
Bank of Buffalo v. Thompson. Opinion by Earl, J. 
Affirming 4 N. Y. Supp. 958. 


MUNICIPAL CORPORATIONS—DEFECTIVE STREETS— 
DANGEROUS AWNING.—(1) In an action against a city 
for personal injuries caused by the falling of an awn- 
ing on plaintiff while passing along the sidewalk, evi- 
dence that the awning for several years had been cov- 
ered with boards in violation of an ordinance, and that 
snow had been allowed to accumulate on it for some 
time before the accident, the weight of which caused 
the fall, is sufficient to warrant a finding that the city 
was chargeable with notice of its defective condition. 
(2) Laws of New York, 1873, chapter 863, title 19, sec- 
tion 27, exempting the city of Brooklyn from liability 
for any misfeasance or non-feasance of the common 
council or of any of the city officials in the discharge 
of any duty imposed on them as officers, does not re- 
lieve the city from liability for failure to discharge any 
of its corporate functions, one of which is the duty of 
keeping its streets in repair; and the commissioner of 
city works and his subordinates, who are placed in 
charge of the streets, subject to the direction of the 
common council (Laws of New York, 1873, chup. 863, 
tit. 14, § 3, subd. 5) must be treated as mere insiru- 
mentalities created to perform for the city its corpor- 
ate function, for whose negligence it remains liable. 
Brown, J., dissenting. (3) Laws of New York, 1881, 
chapter 457, section 1, which exempts the commis- 
siouer of city works from liability for the misfeasance 
or non-feasance of any of his subordinates, is not In 
violation of the doctrine of respondeat superior, since 
the city, and not the commissioner, is the superior, 
and liable for the negligence of such subordinates 
Second Division, April 15, 1890. Bieling v. City of 
Brooklyn. Opinion by Bradley, J. 
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MUNICIPAL CORPORATIONS — OFFICERS — LIMITA- 
q1oNs.—(1) Where a city treasurer, with knowledge of 
the mayor, who has a supervisory power over all the 
city’s officers, directs the tax collector to levy on and 
sell the property of a bank to make a tax levied on its 
stockholders, and the treasurer afterward receives the 
tax knowing that it was made from asale of the bank’s 
property, the city is chargeable with knowledge of the 
unlawful proceedings of its officers, and is liable to the 
bank for the proceeds of the sale, without previous 
demand, in an action for money had and received. 
(2) The action being for money had and received, the 
statute of limitations begins torun from the time the 
proceeds of sale were paid over to the treasurer, and 
not from the time of the levy and sale. Second Divis- 
ion, April 15, 1890. Teall v. City of Syracuse. Opinion 
by Potter, J. Affirming 44 Hun 626, Mem. 





NEGLIGENCE—CONTRIBUTORY—RAILROAD CROSSING 
—IMPUTED NEGLIGENCE.—(1) While driving across a 
railroad track, plaintiff was struck by a passing train. 
The track was visible for a long distance at several 
points before reaching the crossing, and although both 
plaintiff and the driver were familiar with the sur- 
roundings, neither of them looked or listened for ap- 
proaching trains. Held, that plaintiff was guilty of 
contributory negligence, which was emphasized by the 
fact that the top of the buggy, wind and snow, ren- 
dered it more difficult to hear the noise of an approach- 
ing train. (2) Plaintiff, who was injured at a railroad 
crossing, being on the seat with the driver, and having 
the same knowledge of the road, and opportunities of 
discovering danger, the rule that the driver’s negli- 
gence may not be imputed to the traveller had no ap- 
plication. Such rule is only applicable to cases where 
the relation of master and servant or principal and 
agent does not exist, or where the passenger is seated 
away from the driver, or is separated from the driver 
by an inclosure, and is without opportunity to discover 
danger, and to inform the driver of it. Robinson v. 
Railroad Co., 66 N. Y. 11. It is no less the duty of the 
passenger, where he has the opportunity to do so, than 
of the driver, to learn of danger and avoid it, if prac- 
ticable. The plaintiff was sitting upon the seat with 
the driver, with the same knowledge of the road, the 
crossing and the envirouments, and with at least the 
sume, if not better, opportunity of discovering dangers 
as the driver possessed, and without any embarrass- 
ment in communicating them to him. The rule in 
such case is laid down in Hoag v. Railroad Co., 111 N. 
Y. 199, where husband and wife were sitting upon the 
same seat in a vehiclejdriven by the husband, and both 
were killed by a collision at a crossing; and in an ac- 
tion brought by the administratrix of the wife against 
the railroad company, it was held that ‘‘she had no 
right, because her husband was driving, to omit rea- 
sonable and prudent effort to see for herself that the 
crossing was safe. She was bound to look and listen.” 
Second Division, April 22, 1890. Brickell v. New York 
Cent. & H. R. R. Co. Opinion by Potter, J. Affirming 
46 Hun, 678, Mem. 


New YORK CITY — IMPROVEMENTS— ASSESSMENT — 
REDUCTION.—The New York Consolidation Act (Laws 
1882, chap. 410) has not taken away the remedy by pe- 
tition for the vacation or reduction of assessments for 
local improvements under contracts made subsequent 
to June 9, 1880, on account of fraud or substantial 
error, but has merely restricted the remedy to a re- 
duction of the assessment to the extent that it was in- 
creased by reason of the fraud or error. The assess- 
ment cannot, in cases arising after June 9, 1880, be va- 
cated wholly as could formerly have been done, and in 
no case can there be a reduction below the fair value 
of theimprovement. May 6, 1890. Jn re Fenst. Opin- 
jon by Andrews, J. Affirming 8 N. Y. Supp. 420. 


New YORK CITY—IMPROV EMENTS—ASSESSM EN TS— 
IMPLIED REPEAL.—(1) By Laws of New York, 1865, 
chapter 565, the commissioners vf Central park were 
empowered to lay out streets in the city of New York 
above One Hundred and Fifty-fifth street, and to pro- 
cure an assessment to pay the damage caused thereby, 
and by section 8 to improve the streets thus laid out, 
and to cause an assessment for the expense thereof, 
but neither assessment to exceed one-half the whole 
amount of the damages and expenses. Held, that sec- 
tion 8 and subsequent sections were not repealed by 
Laws of 1874, chapter 604, substantially re-enacting the 
provisions of the act of 1865, simply because they were 
omitted therefrom. Affirming 7 N. Y. Supp. 860. (2) 
The Consolidation Act of New York (Laws of 1882, 
chap. 410) embraces all the provisions of the act of 1865 
as they were re-enacted in 1874, except section 8; and 
also contains general powers for grading and improv- 
ing streets, and making assessments for the whole ex- 
pense thereof upon the property to be benefited. Held, 
that section 8, although not specially repealed, was su- 
perseded by the consolidated act. It was the manifest 
intention of the Legislature that it should take the 
place of the numerous special and local acts applicable 
to the city of New York, which had been enacted for 
more than a century, and to rescue them from the ob- 
scurity, uncertainty and difficulty caused by their 
scattered condition, and that intention should have 
effect. There are decisions holding that where prior 
laws are revised and consolidated into a new act, such 
act is to be deemed to contain the entire law upon the 
subject, and that a prior provision of law which is 
dropped is to be regarded as repealed. Ellis v. Paige, 
1 Pick. 43; Bartlet v. King, 12 Mass. 536; Bowen v. 
United States, 14 Ct. Cl. 162. In Butler v. Russel, 3 
Cliff. 251, Mr. Justice Clifford said: ‘‘ When a revising 
statute covers the whole subject-matter of antecedent 
statutes, the revising statute virtually repeals the 
former enactments, without any express provision to 
that effect, and even when some parts of the revised 
statute are omitted in the new law they are not in gen- 
eral to be regarded as left in operation, but are to be 
considered as annulled, if it appear plainly that the in- 
tention of the Legislature was to cover the whole sub- 
ject-matter by the revising statute.’’ In Patterson v. 
Tatum, 3 Sawy. 164, Mr. Justice Field said: *‘‘ The 
proposition of counsel that a statute is impliedly re- 
pealed by a subsequent act revising the whole matter 
of the first is undoubtedly correct.” In re Southworth, 
5 Hun, 55, it was held that * where a statute is revised, 
and parts of the former statute omitted from the stat- 
ute revising it, the parts so omitted cannot be revived 
by construction.’’ Against the construction contended 
for by the petitioner, the general rule may also be in- 
voked that where two statutes relate to the same sub- 
ject-matter, though not in terms repugnant and incon- 
sistent, if the latter one is plainly intended to prescribe 
the only rule that shall govern, it will repeal the earlier 
one. Daviess v. Fairbairn, 3 How. 636; Norris v. 
Crocker, 13 id. 429; King v. Cornell, 106 U. S. 395; 
Heckman v. Pinkney, 81 N. Y. 211; People v. Tele- 
graph Co., 98 id. 67; People v. Jaebne, 103 id. 193. 
April 22, 1890. Jn re New York Jnstitution for Instruc- 
tion of the Deaf und Dumb. Opinion by Earl, J. 


PARTIES—JOINT LIABILITY—INSTRUCTIONS.—(1) In 
a joint action against three defendants, only two of 
whom were served, an instruction that plaintiff is en- 
titled to a verdict if either or both of defendants 
served were jointly interested with the third—against 
both if both were jointly interested, but if only one 
was so interested then against him —does not author- 
ize the jury to find a separate verdict against any of 
the defendants, but is simply a direction that, if the 
joint liability was established, the jury might render 
a verdict against the parties so liable, whether they 
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consisted of all or only a part of defendants. (2) The 
rendition of a separate verdict against one of the de- 
feundants served, who appeared from the evidence to be 
jointly liable with the one not served, though irregu- 
lar, will not cause a reversal, where no objection or 
motion for its correction was made when the verdict 
was received. April 15, 1890. Sternberger v. Bern- 
heimer. Opinion by Ruger, ©. J. Affirming 4 N. Y. 
Supp. 546. 


RAILROADS—ELEVATED — DAMAGES — APPEAL.— (1) 
At the trial of an action for injury to plaintiff's prop- 
erty by the erection of an elevated railroad, defend- 
ant’s counsel asked ‘that it be spread on the record 
that plaintiff's claim was for permanent damages, once 
for all, for the taking of the easements. Plaintiff's 
counsel replied: ‘I claim for a permanent injury to 
the property.’’ Defendant’s counsel asked for an ex- 
ception “ to that election of plaintiff.” The trial then 
proceeded without any ruling of the court asked for 
or made. Held, that the exception thus taken raised 
no question for review. (2) Defendant requested a 
charge that plaintiff was not entitled to recover for loss 
of rent, and could only recover loss in the value of her 
property. Held, that this request was not a mere ac- 
quiescence in, but an adoption by, defendant of the 
rule of measurement, which would result in the de- 
termination by the jury of permanent damages, and 
being granted, constituted a waiver of any previous 
exceptions conflicting with the rule. (3) The fact that 
plaintiff did not own the property at the time of the 
commencement of the action, did not call for a dis- 
missal of her complaint, as the right of action for in- 
jury sustained while she had the title was personal to 
her, and did not pass with the title from her. McFad- 
den v. Johnson, 72 Penn. St. 335; Losch’s Appeal, 109 
id. 72; King v. City of New York, 102 N. Y. 172. 
Second Division, April 22, 1890. Porter v. Metropoli- 
tan Elevated Railway Company. Opinion by Brad- 
ley, J. 


. 

REPLEVIN—BOND—ESTOPPEL.— When an undertak- 
ing given by adefendant in replevin under Code of 
Civil Procedure of New York, section 1704, to retain 
possession of the property, recites that the property 
taken was that described in the requisition, he is es- 
topped to deny that such property came into his hands. 
Two cases have been cited in the brief of the learned 
counsel which he claims are conclusive upon the ques- 
tion in controversy, and which were not cited on the 
argument, and upon them he specially bases his appli- 
cation for a re-argument of this case. They are Car- 
penter v. Buller, 8 Mees. & W. 208, and Reed v. Mc- 
Court, 41 N. Y. 435. The first was an action brought 
for a trespass alleged to have been committed upon a 
lot belonging to the plaintiff; and upon a trial before 
Coleridge, J. The defendant gave in evidence a deed 
made between the defendant and the plaintiff and one 
William Fanshaw, in which was claimed to be an ad- 
mission, by way of a recital, that the land in question 
belonged to the defendant. The deed was admitted in 
evidence; but it was coutended by plaintiff's counsel 
that the recital, though so admissible, was not conclu- 
sive, and he proposed to show that the admission was 
made under a misapprehension. The evidence as to 
the mistake was admitted, and a verdict was found for 
the plaintiff. The defendant obtained a rule to show 
cause why the verdict should not be set aside on the 
ground that the recital was conclusive against the 
plaintiff, and after argument upon that order, the 
judgment of the court was delivered by Parke, B., and 
it was held that the admission was not conclusive, and 
that the judgment was corectly given for plaintiff. It 
was held to be not conclusive because the action in 
question was not founded on the deed, but was wholly 
collateral to it, and therefore the party ought to be 
permitted to dispute the facts so admitted. The case 





in 41 New York is of the same nature, although an 
action of ejectment. The recitals in both cases were, 

as stated in each, wholly collateral to the action then 
on trial. They had no relation to it whatever, directly 
or indirectly. It was nothing more than the case of 
an admission in a matter in nowise connected with 
the action in which it was desired to use it as conelu- 
sive evidence. Upon no basis of common sense could 
it be done. But in the case at bar it is entirely differ. 
ent. While technically, the action is not upon the un- 

dertaking,yet still the undertaking was executed on the 

part of the defendant pursuant to the Code, and as 

one of the steps in the conduct of this very action; 

and it was by reason of its execution and delivery to 

the plaintiffs that the property which the coroner had 

taken was redelivered to the defendant. He thus, in 

this action, repossesses himself of the property in dis- 

pute because of this bond. It is not therefore wholly 

collateral to the action. It plays a most important 

part therein, and by reason of its execution the plain- 
tiffs herein were prevented from themselves obtaining 
possession of the property. How can it be said that 
under such circumstances the instrument is wholly 

collateral to the action upon trial? So far from being 
wholly collateral, it is intimately connected with, and 

is a part of, the steps necessarily and properly taken 

in the conduct of the action itself. The learned coun- 
sel for the respondent admits that if the action had 
been brought directly upon the undertaking, the evi- 
dence in question would not have been admissible. It 
seems to us that it is not necessary that the action 

should be distinctly and technically upon the under- 
taking itself, in order to rule out the evidence, under 
the very cases cited. The action must not only be 
separate and distinct from one upon the bond, but the 
bond itself must be wholly collateral to the action; 
and as I have said, it cannot be contended that the 
undertaking in this action is wholly collateral to it, 

when it is a step in the action itself, taken by virtue 
of the law in regard to such cases, and when the de- 
fendant has acquired possession of the very property 
in dispute by reason of the bond. The action of Diossy 
v. Morgan, 74 N. Y. 11, with the decision in which the 
counsel finds no fault, was no more brought upon the 
undertaking than is this action, and the undertaking 
is no more collateral in this action than was the under- 
taking in that of Diossy. If the counsel be right in his 
claim that this action is not only not brought upon the 
undertaking, but the undertaking is wholly collateral to 
it, then the Diossy Case was in any event wrongly de- 
cided. But the estoppel in that case was based entirely 
upon the recitalin that undertaking. The opinion of 
Judge Rapallo is plain upon that point, and upon that 
question the two cases cannot be distinguished. The 
other cases cited by the counsel are of the same nature 
as those already referred to. The learned counsel says 
our decision holds that an unnecessary recital in @ 
written instrument estops the party making it from 
denying its truth, not only in actions on the instru- 
ment, but in any case where the instrument may be 
invoked as evidence of the facts recited; also that a 
party to an action, discovering that his opponent, in- 
advertently and in the most general terms, has ad- 
mitted in writing a question in issue, may fold his 
hands, and rely upon the admission as estopping his 
opponent from proving the contrary, however erro- 
neous the admission may be. The decision which we 
have made in this case cannot be tortured into holding 
either of the two propositions advanced by the coun- 
sel. The facts which we have spoken of so often as al- 
most to be wearisome, are wholly ignored in these 
statements, and the character of the action, as related 
to the instrument containing the recitals, is mistakenly 
described. We see no reason for granting a re-argu- 
ment. April 22, 1890. Martin v. Gilbert. Opinion by 
Peckham, J. 
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SALE—DELIVERY — EVIDENCE.— (1) Defendants or- 
dered goods of plaintiffs, to be delivered in certain 
quantities at different times, and to be paid for within 
ten days after the delivery. Held, that there could be 
no recovery for any part of the price until one com- 
plete delivery had been made. (2) In an action for 
the price of a portion of the goods delivered, the court 
properly excluded questions put to the agent who took 
the order, as to whether, after taking it, he had had 
any conversations with defendants in respect to the 
delivery of any of the goods, or as to the delivery of 
the first installment. Counsel did not disclose what 
was expected to be proved by the questions, and no 
claim was made that the contract had in any manner 
been changed. (3) No complaint being made by de- 
fendants that the goods sued for were not delivered in 
time, evidence explanatory of the delay in delivering 
the goods ordered was properly excluded. April 29, 
1890. Nightingale v. Eiseman. Opinion by Earl, J. 
Affirming 2 N. Y. Supp. 779. 


SrockK EXCHANGE—MEMBERSHIP—SUSPENSION.— A 
member of a stock exchange, a voluntary unincor- 
porated association, being complained of for violation 
of a contract, refused to appear and answer the charge. 
The complaint was sustained, and under the rules of 
the association, he was suspended unless he paid the 
claim, or appealed to the arbitration committee. He 
did neither, but sued for his reinstatement as a mem- 
ber. Held, that whether the contract to which the 
complaint before the committee related was a gamb- 
ling contract or not was wholly irrelevant, and should 
have been raised before the committee in answer to 
the charge. All that he could require was that the in- 
vestigation should be conducted bona fide, upon notice 
to him, and an opportunity to be heard, and that the 
decision made should be within the scope of the juris- 
diction conferred on the committee. See Bigelow v. 
Benedict, 70 N. Y. 204; White v. Brownell, 2 Daly, 329; 
Lambert v. Addison, 46 Law T. (N. 8S.) 20; Dawkins v. 
Antrobus, 17 Ch. Div. 615. April 29, 1890. Lewis v. 
Wilson. Opinion by Andrews, J. Affirming 2 N. Y. 
Supp. 806. 


TAX DEED — DESCRIPTION — JURISDICTION.—(1) In 
ejectment defendant claimed under a tax deed in 
which the land was described by two boundary lines 
that did not inclose it nor determine its shape or form, 
and both the notice of sale and the assessment-rolls 
contained the same description. Held, the deed was 
void for uncertainty. In re Railroad Co., 70 N. Y. 191; 
9 id. 349; Dike v. Lewis, 4 Den. 237; Hill v. Mowry, 6 
Gray, 551; Tallman v. White, 2 N. Y. 66,72; Sharp v. 
Speir, 4 Hill, 76; Sharp v. Johnson, id. 92. (2) The pro- 
vision in the charter of the city of Buffalo, that any 
action to test the validity of a tax assessment must be 
brought in one year from the delivery of the roll con- 
taining the assessment to the treasurer, has no appli- 
cation toejectment brought by the owner to resover 
lands held under a void deed, based on assessment and 
sale without jurisdiction. April 29, 1890. Zink v. Mc- 
Manus. Opinion by O'Brien, J. Affirming 3 N. Y. 
Supp. 487, 


— ~ —— 


FROM REMARKS BY JUDGE CARPENTER, 
OF THE SUPREME COURT OF CONNECTI- 
CUT, AT THE SATURDAY NIGHT CLUB. 
HE courts of any State are, in the main, what the 

people of that State choose to have them. When the 
people love fair play aud desire that justice and right- 
eousness shall prevail, the courts will strive to attain 
those ends. On the other hand, law, whether embodied 
in statutes or promulgated by the courts, is an educator 
aud teaches practical morals. Erskine, I believe, tells 


. 





us “ Morals fall in the cold abstract ‘from the pulpit, 


but men smart under their practical application when 
we lawyers become preachers.’’ Thus it is that the 
people and the courts act upon and support each other. 
The best results are obtained when the people and the 
courts are in harmony with each other. Without 
harmony it is impossible that the affairs of the State 
will run smoothly. 

I believe that the people of Connecticut have ever 
been loyal to their courts, and that the courts, in turn, 
have been loyal to the people. 

Whatever of excellence or merit there may be in our 
Supreme Court, to the people of the State belongs the 
credit. Wherein we fall short or transgress, on us let 
the blame rest. [, for one, am ready to take my share 
of the responsibility. Iam led to these reflections be- 
cause I believe that our political institutious, as a rule, 
are such as the people choose to demand or are willing 
to tolerate. 

We speak of the Supreme Court of Connecticut as 
being the highest court in that State; of the Court of 
Appeals, in New York, as being the highest court in 
this State; of the Supreme Court of the United States 
as being the highest court in the nation. Well, so far 
as Constitutions and written laws are concerned, it is 
true, they are the highest courts; but in a broader and 
very important sense it is not true; they are not the 
highest courts. Over and above them all is an august, 
all-potent tribunal to which they are all subordinate— 
a tribunal that enacts (indirectly, itis true) and repeals 
statutes; makes and unmakes Coustitutions, and does 
not hesitate to overrule obnoxious decisions by the 
highést courts in the'land. I allude to the great tribu- 
nal of public opinion. I might refer to particular cases, 
but I will spare yon. 

I have spoken of it as an all-potent tribunal. Its 
potency appears not only in its effects upon other 
tribunals, but also in its effects upon the people them- 
selves; for it compels obedience to all law—statutory 
law and that promulgated by the courts, however ob- 
jectionable — until the machinery of this supreme 
tribunal can work a repeal or reversal. 

A fairly intelligent people will, in the main, be right 
on all questions pertaining to public virtue, integrity 
and uprightness in the conduct of public affairs. With 
such, a healthy public sentiment is almost a matter of 
course. The average belief of alarge number of good 
men can generally be relied on. They may be misled; 
they may fall into error; for one cause or another 
they may be wrong; but public sentiment, like a ship 
in a storm, has a tendency to right itself. Like truth, 
it may be temporarily crushed to earth, but it will 
surely rise again and assert itself. 

The old Roman maxim, Vox populi, Vox Dei, has in 
it a large element of truth, a philosophical founda- 
tion. 

In this tribunal the maxim, Stare decisis, has but lit- 
tle weight. The people in time come to know what 
they want, and sooner or later they will have it. They 
neither search for precedents, nor regard them, espe- 
cially if unsuited to their present needs. 

At the same time, this superintending and supervis- 
ing power, bas great influence over all courts, in the 
application of this maxim. And it ought to; for it is 
a maxim that should never be used to perpetuate error. 
If a wrong decision is made, I would overrule it the 
next day, if J had an opportunity. Yea, more; if pos- 
sible I would take back the decision and correct the 
error, in the same case, thus preventing present injus- 
tice and future mischief. Pride of opinion should, 
under uo circumstances, prevent us from doing 
right. 

This maxim should never be used, so as to operate 
as an entering wedge to undermine and overturn well- 
known and well-settled principles—fundamental prin- 
ciples. There is great danger of this. Great care is 








20 THE ALBANY LAW JOURNAL. 




















given case, beyond its legitimate limits. We often go 
to the very verge of the law. Using such a case as a 
precedent for passing the line, may be fraught with 
infinite mischief. 

On the other hand, the maxim should not be disre- 
garded, so as to introduce confusion and uncertainty 
into the law; nor should it be disregarded when a 
series of decisions has become arule of property. In 
short, it is a salutary maxim; but it bas its limits. Its 
limitations should be regarded. It has its abuses, and 
is often misapplied. The abuses and misapplications 
should be avoided. 


_—_——.—____—— 


CORRESPONDENCE. 


TRINITY CHURCHYARD-—HAMILTON’S GRAVE. 


Editor of the Albany Law Journal: 

I note in the JouRNAL for to-day (p. 509) the follow- 
ing: “We do not know of any great lawyer who is 
mouldering in this ground ’’—(Trinity Churchyard). 

In the enclosure south of the church close to the line 
of Rector street, you will find the grave of Alexander 
Hamilton. Itis not in sight from the windows of 
Trinity Building because the church cuts off the view. 
The monument, in its time a handsome one, was 
erected, as the almost illegible inscription on the north 
side indicates, by the city of New York. In one of the 
rooms adjoining the chancel of the church there is, or 
used to be, a marble bust (not by any means a good 
one) of the great soldier, statesman and lawyer, and 
there is also a tablet which was put into its place by 
the Trinity corporation. 

Some years ago one of our judges found a portrait of 
Hamilton in the garret of the City Hall, had it re- 
touched, and it may be seen now in the governor's 
room of that venerable edifice. Later still a statue of 
the general, paid for by his son, was unveiled in the 
Central Park. It stands near the Museum of Art. 

The next time you are here, call on the courteous 
librarian of the Law Lnstitute, on the top floor of the 
post-office. He will show you Hamilton’s private Law 
Register, many of the entries in which are in the gen- 
eral’s handwriting. There is one memorandum in it 
of the payment of a fee to Aaron Burr. 

Hamilton’s fame is so great and substantial that no 
neglect can barm it, but how little has been done by 
his townsmen of recent generations to show their ap- 
preciation of his immense services! 

Yours truly, 


New York, June 28, 1890. 

[Mr. Erastus Corning, of this city, has Hamilton’s 
office desk, a beautiful piece of cabinet work in 
mahogany.—Eb. |] 


G. H. CRAwForD. 


———_»____—_——. 


COURT OF APPEALS DECISIONS. 


ar following decisions were handed down Fri- 
day, June 27, 1890: 


SECOND DIVISION. 


Judgment affirmed with costs—Cincinnati Cooper- 
age Company, respondent, v. Michael ©’Keefe and 
others, appellants; Minna C. Samuels, respondent, v. 
Alexander R. Samuels, appellant; New York, New 
Haven and Hartford Railroad Company, respondent, 
v. Andrew Jackson, appellant; Gustavus Isaacs, re- 
spondent, v. James B. Smith and others; David Wil- 
bur’s executors, respondents, v. Cooperstown and Sus- 
quehanna Valley Railroad Company; James 8. Carri- 
dine, respondent, v. Horace L. Hotchkiss and another, 





appellants. —— Order reversed and the judgment 


entered on the decision of the trial court affirmed 
with costs — Elizabeth M. Aldridge, appellant, y, 
Frederick Aldridge and another,respondents.——Order 
affirmed and judgment absolute rendered against 
pellants with costs—Percival Roberts and another, ap. 
pellants, v. Francis H. Tobias and another, respond. 
ents.—Appeal dismissed with costs — Phoenix Mills, 
appellant, v. James A. Miller, respondent.—Judg. 
ment and order affirmed with one bill ofcosts—Jansen 
Hansbrouck, respoudent, v. Nelson H. Burhans, ap. 
pellant. 
Recess until October 6, 1890. 


——— 


NEW BOOKS AND NEW EDITIONS. 


REDFIELD’s SURROGATES’ PRACTICE. 


The fourth edition of this treatise is now issued by 
Baker, Vuorhis & Co. of New York, in a handsome 
volume of eleven hundred and fifty pages. It isa 
standard and invaluable work, and this edition brings 
down the law to the present time, with the examina- 
tion of all the cases and substantial additions to the 


text. 
——>e———_ 


NOTES. 
ig his brief in Matter of Higgins, 94 N. Y. 554, Mr. 
Travis’ printer makes him say: ‘It was error for 
the Surrogate to admit the dairy in evidence.” That 
was probably the cream of the case. We guess he 
meant ‘ diary.”’ 


In his brief in Matter of Puul, 94 N. Y. 497, the cigar- 
tenement case, Mr. Evarts sportively remarked: 
“The use of arsenic and other poisons contained in the 
dyes used by artificial flower-makers is certainly dele- 
terious to the health of the workman’s family. Can 
artificial flower-making be prohibited by the Legisla- 
ture? The use of the grinding-wheel causes cutters to 
contract bleeding of the lungs and consumption. If 
persons wear thin-soled shoes in stormy weather they 
are prone to contract disease. Can the Legislature in- 
terfere by way of prohibition in any of these in- 
stances?’’ On the other hand, Mr. John Vincent said: 
‘‘Gymnasts are prohibited from performing certain 
dangervus feats without nettings being placed below 
them for their protection in case they fall.” 


There is an old saying as to what happens when doc- 
tors fall out, and the laymen may naturally suppose that 
equal embarrassment is likely to result when lawyers, 
especially if they be Q. C.’s and members of Parlia- 
ment, come to loggerheads upon a point which ought 
to be well understood. It is not our intention to re 
capitulate the details of the dispute between Sir Wil- 
liam Harcourt and Mr. Charles Darling. The chief in- 
terest of the controversy is to be found in the variety 
of quotations which the disputants have called to their 
aid. Hallam, Romilly, Pulteney and others have been 
put in requisition, and Mr. Poland has stepped in with 
citations from Lord Mansfield, Judge Story, Black- 
stone and Lord Hardwicke. But perhaps the most 
pithy of the passages cited is that which Mr. Poland 
takes from a judgment of a deceased American judge, 
who, when requested by counsel to charge the jury 
that they were judges both of the law and the facts, 
curtly but significantly answered, “I shan’t; they 
aint.” This is putting the matter very briefly ; but the 
fact is that both Sir William Harcourt and Mr. Darl- 
ing have been arguing in a circle. Away from the 
heated air of Parliament, no one, or at least no lawyer, 
will be likely to confuse the power which a jury pos- 
sess with the right which, regardless of their oaths, 
they may sometimes assume.—London Law Times. 
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CURRENT TOPICS. 


N “A Last Word About Christian Science, Mind- 
| Cure and Allied Methods of Treatment,” a pa- 
per read before the Albany Institute by Dr. Selwyn 
A. Russell, of this city, we find a great deal of in- 
terest and sound sense, conveyed in a very intelli- 
gent and temperate manner. Especially interesting 
is the doctor’s historical account of many kindred 
delusions which have prevailed in several centuries. 
We would recommend to him, if he has not already 
seen it, a precious pamphlet written by a she-doctor 
of one of these ‘‘ schools,” entitled ‘‘ Personified 
Unthinkables.” Anybody who can understand it 
must be an idiot. There is one practical test of all 
these pretensions which proves them to be impos- 
tures — they ‘‘ never go into bones” — they do not 
pretend to heal or even essay to treat broken bones; 
they cannot cure a toothache. If not, why not? It 
is noticeable that nearly all their cures are of women, 
who are notoriously more impressionable and credu- 
lous than men, and so nearly all the curers are 
women. It is difficult to determine how much de- 
pendence may be placed on their accounts of cures, 
for such persons usually believe what they want to 
believe, and they do lie unconscionably. Doubtless 
some good has been wrought by these methods of 
treatment in cases of nervousness, hysteria and mel- 
ancholy, mainly by calming influences and getting 
the patients outside of themselves. Mrs. Eddy, the 
apostle of the Christian Scientists, claims to have 
performed miracles of healing, and to believe that 
there is no need of dying. With her, “ decrepitude 
is amillusion.” ‘*True women,” she says, ‘‘ never 
record ages.” (This she italicises.) ‘‘ Time-tables 
of birth and death are so many conspiracies against 
manhood and womanhood.” She does not believe 
in washing babies. She says: ‘The daily ablu- 
tions of an infant are no more natural or necessary 
than it would be to take a fish out of water once a 
day and cover it with dirt.” ‘‘All is mind, and 
there is no matter.” ‘‘ Disease is a fear.” ‘‘ Death — 
an illusion, for there is no death.” If this apostle 
is right, she has the prospect of teaching her theories 
to large classes of other fool-women at $300 a head, 
to all eternity. She seems at all events to believe 
that there is some reality about money. Dr. Russell 
treats this dangerous impostor and unconscionable 
liar with more respect than she deserves. He upsets 
all her theories of disease and death by the declara- 
tion: “ Poison berries poison such as innocently eat 
them, notwithstanding the belief that they are 
harmless.” And by the question: “If pain is a fig- 
ment of the imagination, a mere belief, is not pleas- 
ure equally so?” He also gives accounts of many 
miraculous systems of cure just as well authenti- 
cated as that of Mrs, Eddy — touching for king’s 
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evil, the water of Lourdes, the convent of Knock, 
Long’s liniment, etc., and asserts: “ Intelligent lay- 
men as well as physicians know that most diseases 
have an inherent tendency to recover of themselves, 
perhaps nine-tenths or nineteen-twentieths needing 
no medical assistance whatever, and in such cases 
the physician who does least harm does most good. 
No honest physician pretends to cure them, although 
he may assist Nature in her efforts to cure.” The 
doctor might have added the recent cases of the 
Italian lady of rank who assumed to cure chronic 
cases of lameness and distortion by laying on of 
hands, to whom so many Americans resorted, with 
but temporary’ benefit, and Dr. Brown-Sequard’s 
‘¢ Blixir of Life.” In conclusion he observes: 


“Christian science is a sort of epidemic delusion.— 
A moment’s reflection will show that our prevailing 
ideas respecting almost any subject, correspond at best 
to a very loose process of reasoning. The accidents of 
personal experience, our opportunities of observation, 
the traditions which colored our first ideas, the influ- 
ence of dominant feelings—these sources of error or 
self-deception must have had as much to do with our 
present solidified knowledge as any thing that can be 
called the exercise of individual judgmentand reason- 
ing power. Mistaken judgment or illusion is often due 
to faulty mental habits, such as the waut of attention, 
discrimination and comparison; it is due also to de- 
fective grouping of elements, a grouping which an- 
swers to the individual experience but not to general 
experience; also to a partial or one-sided seeing, to 
which the mind by its peculiar predisposition inclines. 
A fettered or prejudiced attention is altogether liable 
to produce a wrong interpretation of a thing when it is 
seen, that is, a vivid preconception of a thing too often 
determines the perception of it. The thing seen by the 
mind’s eye is imposed on the thing really seen, and so 
imagination takes the place of sense and blinds the eye 
to what is actually before it. 

‘The unchristian and unscientific qualities of Chris- 
tian science are so apparent as to need no word from 
me. With it money is the principal thing, healing be- 
ing an altogether secondary consideration, which facts 
alone discredit its claims. It is remarkable that per- 
sons unable to explain some of the elementary vital 
processes, still profess to have a theory of life, and, un- 
able to explain the cardinal facts and laws of light, 
heat, etc., are confident in their assertions respecting 
the universe, its origin and purpose. No wonder then 
that instead of laboriously ascertaining what is known 
of matter and its properties, they imagine that by an 
easy divination they can detect the nature of matter. 
Instead of classifying the observed phenomena they 
classify their conceptions without verifying them. 
Start with a theory not based on facts, to explain cer- 
tain phenomena which have not been established as 
facts, the conclusions can have no value whatever. 

“This crusade against the human senses and reason 
becomes most injurious when it is taken as a heavenly 
guarantee for the truth of particular opinions or par- 
ticular events. Of all moral engines, faith which is in- 
spired by a religious creed is perhaps the most power- 
ful. All that the mind-bealers really accomplish cau 
be paralleled without assuming any supernatural cause. 
According to Dr. Buckley, the lowest formula is con- 
centrated attention; if to this be added reverence, 
whether for God, spirits or simple mystery, the effect 
is greatly increased; if to this there again be added 
confident expectancy of particular result, the effect in 
causing sickness or relieving it, or in cauaing actual 
death is appalling. 

“Of course it is most absurd for a pretended teacher 
of Christianity to put such interpretations on the 
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Scriptures as will place them in daily and hourly con- 
tradiction with facts, for the truth of which we have 
all the evidence that our nature is capable of receiv- 
ing. The culture of science is incompatible with the 
special support of any dogma, for if the dogma were 
true, making it an object of special care or reverence 
takes it out of democratic relations with other truths, 
and so injures it and us by influencing us to unduly 
neglect or favor other truths. The dogmatist has no- 
where such a favorite field as the spiritual or theo- 
logical, where he may convert bis own imaginings into 
objective verities, and draw endless conclusions with- 
out fear of contradiction. Here he does not strike his 
head at once against the well-known safeguards of 
knowledge, because his head is in the clouds. By hy- 
pothesis he has transcended all the canons of reason.”’ 





On a recent journey from New York to Albany 
we enjoyed the advantage of sitting near an emi- 
nent lawyer of the former city, whose behavior on 
an important trial of public interest we had once 
conceived it our duty to condemn. Gently taking 
us to task therefor, at the same time admitting that 
our strictures were not wholly undeserved, our com- 
panion and friend asked: ‘‘ Do you know what’s the 
matter with you?” We modestly conceded that we 
did not, and expressed an aspiration to learn. He 
responded: ‘‘ You're one of ‘those literary cusses.’ ” 
(He should have said “littery,’’ to be exact in his 
quotation.) We at once saw what was the matter 
with us, and were grateful for the information. It 
has always been a mooted point however whether a 
taste for literature is a detriment to a lawyer. 
Choate did not find it so, but then he was a genius 
above all rules. When we were at the bar we did 
not feel that we had literature enough to hurt our 
law, and since, we have sometimes doubted that we 
have law enough to hurt our literature. The Nation, 
in a recent criticism on a book entitled ‘‘ The Art 
of Authorship,” a compilation of advice from emi- 
nent men as to ‘‘how to learn to write,” says: 
‘* Thus the Lord Bishop of Carlisle thinks his style 
is chiefly due to reading mathematics at Cambridge ” 
(he must have a figurative style), ‘‘ Ernest Myers 
owes very much to the Greek classics, and ‘ Virgil 
did a great deal’ for G. P. Lathrop. Mr. Lewis 
Morris, who remarks that he ‘generally fails to sat- 
isfy himself in prose and often in verse,’ acknowl- 
edges his indebtedness for clearness to his ‘expe- 
rience as a conveyancing counsel of long practice in 
drafting legal instruments,’” (this is probably satir- 
ical) ‘‘and he seems tu suggest that Robert Brown- 
ing and George Meredith might have profited by his 
example. 
writer ‘never commits the fault of tautology,’ or 
‘employs redundant epithets’ (speaking of course 
with an eye to his own style); Sir M. Monier Wil- 
liams advises ‘abstemiousness in the use of adjec- 
tives;’ and Sir J. Fitz James Stephen confines him- 
self to denouncing with accustomed vigor ‘the 
misuse of pronouns.’” The last observation re- 
minds us that a great many legal and lay people are 
guilty of writing, ‘The dog who.” One thing we 


may be pardoned for setting down: we have ob- 
served-that our own paragraphs which have con- 
tained the least law have brought us the most praise. 





Sir Edwin Arnold says that the good 








There seems to be an unholy itching after literature 
in the legal profession. All the foregoing is g 
graceful and ingenious introduction to the true ip. 
wardness of this paragraph, which is designed to 
express our obligations to a lawyer and poet, Mr, 
Wilbur Larremore, of New York, for sending us 
his little volume of verse entitled ‘‘ Mother Carey's 
Chickens,” much of which is melodious in expres. 
sion, original in thought, and exquisitely tender in 
sentiment. Weread biography between the lines 
of some of it with appreciation and sympathy. The 
author was moved to send it to us by our poor little 
paragraph about Trinity churchyard, ‘Trinity 
Church” being the subject of one of his poems, 
(The sight of this “carven sentinel,” stationed at 
the famous gate of trade, reminds us of an utterance 
of that great preacher, Rev. James H. Ecob, of this 
city: “The sight of the harvest moon rising above 
a wooded hill reduces Wall street to a puppet show.”) 
Although we are a dry old editor, we too have had 
our ‘‘ Day dreams ” — perhaps have not yet entirely 
gotten out of them, and we too have had the same 
homicidal thoughts about ‘‘An Amateur Cornettist.” 
We may never mcet our poetical benefactor, but 
we wish him well, and hope his “ Chickens,” in a 
trade s2nse, may never come home to roost. 


Mr. James Ram, a lawyer who was also a “ littery 
cuss,”’-won a good deal of distinction by his literary- 
legal work on “ Facts,” a copy of the fourth Ameri- 
can edition of which (appropriately bound in sheep) 
now comes to us from the house of Baker, Voorhis 
& Company, with notes and references by Messrs. 
John Townshend and Charles F. Beach, Jr. The 
appendix contains David Paul Brown’s “ Golden 
Rules for the Examination of a Witness,” and Hoff- 
man’s “ Fifty Resolutions in regard to Professional 
Deportment,” which we confess rather tire us, 
especially the last “ resolution,” which is, ‘‘I will 
read the foregoing forty-nine resolutions twice every 
year during my professional life.” The ‘ Forty- 
niners ” were a bad lot. But the Ram-parts of the 
book are impregnable and excellent. The author 
shows a great deal of classic reading, and always 
adapts it most admirably to his purpose. The notes 
are pertinent and entertaining, showing considera- 
ble research, and are perfectly worthy of the text. 
There is no better or more liberal reading for vaca- 
tion. 


The third annual meeting of the National Bar 
Association will be held at Indianapolis, Ind., Au- 
gust 6, 7 and 8. The president’s address will be 
delivered by Mr. John H. Doyle. An address of 
welcome to the delegates will be made by Hon. Ad- 
dison C. Harris, president of the Indianapolis Bar 
Association, and he will also entertain them ata 
‘lawn féte” at his residence. Judge Elliott, of 
the Indiana Supreme Court, will deliver the princi- 
pal address, and we predict that ‘* this alone will be 
worth the price of admission.” There will be dis- 
cussions on uniformity of laws of extradition and of 
wills, and various reports will be considered. Mr. 
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R. Ross Perry, the secretary, very pertinently ob- 
serves in his circular: “As I write, the delegates of 
the medical profession are embarking from all quarters 
of the globe for Berlin, there to attend in September 
the triennial international meeting of physicians. 
There has just adjourned in this city an interna- 
tional convention of delegates from all the maritime 
powers, after accomplishing most important im- 
provements in the law of the sea. There is not a 
trade in this land to-day which has not members so 
interested in its promotion as to attend the annual 
meetings held in its interests. Only the lawyers are 
apparently lacking in this public spirit. Is it only 
an enthusiastic dream to think of an international 
bar association in the near future? In Brussels, in 
1878, there was founded an Association for the Re- 
form and Codification of the Law of Nations — an 
international association which is now in active life 
under the presidency of Mr. Justice Butt. Here is 
anucleus. If the delegates to our National associa- 
tion will attend its meetings and discharge but a 
tithe of that duty which lawyers more than other 
men owe to their profession, the realization of this 
dream will be the affair of a few months only. 
Delegates from our body would be cordially wel- 
comed by our brethren abroad, and tle scope of the 
Brussels association could be so enlarged as to em- 
brace the world-wide interests of a profession upon 
which commerce, the internal order of States, and 
the external peace and good government of the 


world depend.” 
——$__@——____— 


NOTES OF CASES. 





N Murray v. Buell, Supreme Court of Wisconsin, 
April 29, 1890, it was held that a cause of action 
arising out of a conspiracy to monopolize the entire 
coal business of a city, and to drive a coal dealer 
out of business, is not assignable either at common 
law or under a statute providing that actions for as- 
sault and battery, for false imprisonment or other 
damages to the person shall survive. The court 
said: ‘‘In Noonan v. Orton, 34 Wis. 259, it was 
held that an action in tort for a personal injury, re- 
sulting in a special loss to the plaintiff's business, 
did not pass to his general assignee in bankruptcy, 
for the reason that such cause of action was not as- 
signable. To the same effect, Gibson v. Gibson, 48 
Wis. 23; Kusterer v. City of Beaver Dam, 56 id. 471. 
In the last case mentioned it was held that ‘a party 
having a cause of action, in its nature not assign- 
able, cannot by an agreement before judgment or a 
verdict thereon, give his attorney any interest 
therein, or in the costs which would be incident to 
arecovery, which will survive a settlement of the 
cause of action.’ That case has since been fre- 
quently sanctioned by this and other courts. Voel/ 
v. Kelly, 64 Wis. 505; Manufacturing Co. v. Miller, 
69 id. 391; Lamont v. Railroad Co., 2 Mackey, 502; 
Miller v. Newell, 47 Am. Rep. 833. In the case in 
69 Wisconsin, above cited, it was held that where a 
judgment is recovered in such action of tort, and 
the defendant therein is garnished by a creditor of 








the plaintiff, and such judgment is subsequently re- 
versed, and such creditor perfects his judgment 
against the plaintiff in the tort action before the 
latter recovers another and final judgment against 
the wrong-doer, the latter judgment is not subject 
to nor affected by such garnishment; and this was 
so held on the theory that although such garnish- 
ment was in the nature of a compulsory assignment 
of the judgment so reversed, yet that it did not 
transfer the cause of action, nor the judgment sub- 
sequently obtained therein. These cases go on the 
theory that such actions and causes of action for 
personal injury or injury to business did not survive 
the death of the plaintiff at common law, nor by 
section 4253, R. S. Randall v. Telegraph Co., 54 
Wis. 141; Farrall v. Shea, 66 id. 565; Cotter v. 
Plumer, 72 id. 478. It is claimed however that 
such cause of action would survive by virtue of 
chapter 280, Laws 1887, amending that section by 
the introduction of the words ‘or other damage to 
the person,’ so that the part here applicable now 
reads: ‘Actions for assault and battery, or false im- 
prisonment, or other damage to the person.’ But it 
is very manifest that the conspiracy in question in- 
flicted no injury or damage to the person of the 
plaintiff. The acts alleged were unlawful, and in- 
jured his business, and gave him a right of action 
for damages, but such damages were in no sense 
‘damage to the person’ of the plaintiff. Hiner v. 
City of Fond du Lae, 71 Wis. 81, 82.” 





In Chavannes v. Priestly, Supreme Court of Iowa, 
May 28, 1890, Code Iowa, section 1400, provides 
that if the commissioners of lunacy, after prelimi- 
nary inquiries as to the condition of one sought to 
be adjudged insane, shall be of the opinion that his 
presence during the investigation would be injurious 
to him, or without advantage, they may dispense 
therewith. No provision is made for service of no- 
tice upon him in such case, but in all cases a prac- 
ticing physician must make a personal examination, 
and certify his finding to the commissioners, and 
any person may appear and contest the question of 
sanity. J/eld, that one who is thus adjudged insane 
without notice, and committed to an asylum, is not 
deprived of his liberty without due process of law. 
The court said: ‘* Of course if the commissioners’ 
warrant should issue, and the party is brought be- 
fore the board, there would be both notice and 
presence; and the law seems to contemplate such 
presence, except if the board, at the preliminary in- 
quiry, when the information is filed, shall be of 
opinion therefrom that such course would probably 
be injurious to such person, or attended with no ad- 
vantage, it may be dispensed with. Now it is easy 
to imagine a case in which such presence could not 
with safety to the person be had, nor could such a 
hearing with safety be had in his presence, and such 
persons are those most likely to need the beneficial 
provisions of the law, and they must be deprived 
of them if there is a constitutional barrier to these 
proceedings in their absence, and without notice. 
We assume of course that no importance is attached 
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to an idle form of notice in such a case; as where it 
would not be understood because of the infirmity, 
or the notice for any,reason be merely formal. The 
law sometimes provides for these formal notices, 
but it is in anticipation of results not to be contem- 
plated in this class of proceedings with the precau- 
tionary provisions of the statute under which they 
are conducted. The law requires that a physician 
shall visit the person, and examine him, and shall 
confer with relatives upon the subject; so that in 
every case there is actual notice to relatives who 
may be present and would be likely to take an in- 
terest in behalf of the person. Any citizen of the 
county, or relative, may appear and resist the appli- 
cation, and a full and free inquiry is permitted. 
The law and the courts are so jealous of the rights 
of persons, both as to liberty and property, that 
they view with distrust any proceedings that may 
affect such rights in the absence of notice; and to 
our minds this same jealousy pervades the statute in 
question, and the ruling consideration in allowing 
these proceedings, in the absence of the party and 
without notice, is personal to him, and designed for 
his interest. It is not a case in which he is ad- 
judged at fault, or in default, and for which there 
is a forfeiture of liberty or property, but only a 
method by which the public discharges its duty to 
a citizen. The misfortunes of citizens sometimes 
place them where, for their care and preservation, 
restraints are necessary, and such restraints are even 
justified at the hands of private persons, They are 
not in such cases ‘deprived of liberty’ within the 
meaning of the Constitution, and plaintiff bases his 
claim in this respect upon the constitutional pro- 
vision that ‘no person shall be deprived of life, lib- 
erty or property without due process of law.’ The 
law contemplates the presence of a person whose in- 
sanity is sought to be established in all cases, except 
where, upon inquiry, it is made to appear that such 
presence would probably be injurious to the person, 
or attended with no advantage to him. Of the lat- 
ter reason for his absence we need express no opin- 
ion. The former is sufficient. If mistakes are 
made as to any facts, the proceeding is not conclu- 
sive, but every avenue known to the law is open as 
a means of correction and release.” 


In Dilsbury v. Van Tassel, 56 Hun, 423, it was held 
that service of a summons in acivil action on Christ- 
mas day is valid. The courtsaid: ‘‘The objection to 
the service, because it was made on Christmas day, 
is based upon chapter 30 of the Laws of 1881, and 
the solution of the question involved depends upon 
the exposition of that statute, which has never been 
construed or expounded by the Supreme Court or 
Court of Appeals so far as we can ascertain, yet it is 
often brought forward, as it was in this case, and its 
consideration becomes appropriate and necessary. 
The title of the act is ‘An act to amend chapter 27 
of the Laws of 1875, entitled ‘An act to designate 
the holidays to be observed in the acceptance and 
payment of bills of exchange, bank checks and 
promissory notes,’’ and the second section amends 





the title of the act of 1875 by adding thereto the 
words ‘and relating tothe closing of public offices,’ 
It is to be observed generally that no law in this 
State has ever interdicted the service of any legal 
process or the holding of any court on a holiday, 
Such days have heretofore been designated for cer- 
tain specified purposes connected with commercial 
paper, and in no statute creating them have legal 
proceedings ever received mention. No court can 
be opened for the transaction of business on the day 
of any general or special election, or on Sunday, 
with some exceptions, unimportant here, and that 
is the extent of such inhibition in this State. Be- 
yond those days legal proceedings are left untram- 
melled, and courts may be opened and litigation 
may be continued on any other day. Neither has 
the new law set up any different rule. It neither 
has nor professes to have any application to the 
courts or their operations or any judicial transac- 
tions. It embraces but one subject, and amends an 
act to designate the holidays to be observed in pro- 
testing of bills, checks and notes, and closing pub- 
lic offices, and the text of the law adheres with 
fidelity to the restricting phrase of the title. The 
first portion of section 1, as amended by chapter 289 
of Laws of 1887, recapitulates certain days, includ- 
ing Christmas day and every Saturday afternoon, 
which ‘shall for all purposes whatever, as regards 
the presenting for payment of acceptance, and of 
the protesting and giving notice of the dishonor of 
bills of exchange, bank checks and promissory notes 
made after the passage of this act, be treated and 
considered as the first day of the week, commonly 
called Sunday, and as public holidays or half holi- 
days.’ Then follow other provisions, specifically 
relating to paper bills down to the insertion ofa 
provision continuing every Saturday as a secular day 
down to twelve o’clock, noon, unless it be a whole 
holiday. Then the section closes with these words: 
‘And the days and half-days aforesaid shall be con- 
sidered as the first day of the week, commonly 
called Sunday, and as public holidays or half-holi- 
days, for all purposes whatsoever, as regards the 
transaction of business in the public offices of this 
State, or counties of this State.’ There is nothing 
new in this law, except the annexation of Labor 
Day and Saturday afternoon to the former holidays, 
and the purposes for which they are so set apart 
from secularity are specifically stated to be for pur- 
poses connected with commercial paper, and no lan- 
guage is employed to give the statute any broader 
scope or wider operation or any application to any 
other subject. Then the days and half-days speci- 
fied are, by the closing sentence quoted, declared to 
be considered as Sundays and public holidays or 
half-holidays for all purposes respecting the transac- 
tion of business in the public offices of this State 
and the counties therein. Holidays are periods of 
relaxation and amusement and exemption from la- 
bor, and it was the object of the law under review 
to enlarge their number and provide for their en- 
joyment. That end was attained by considering 
the designated holiday as Sunday for all purposes of 
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business in the public offices, and authorizing the 
protest of dishonored paper the day before. The 
closure of the banks and public offices was thus se- 
cured, and that released a large number of per- 
sons. The civilians employed the Latin term ‘ dies 
juridicus’ to denote the days for legal purposes 
or judicial proceedings, and the term ‘dies non 
juridicus’ was used by them to designate the days in 
which judicial proceedings .were prohibited, but 
with the exception of Sunday, we have no such 
days, and there is no reason for their augmentation. 
The avenues of approach ‘o the courts should be 
open on all secular days, and great inconvenience 
and positive loss and injury will result from their 
diminution. We canrot therefore impute to the 
Legislature an intention to diminish the number of 
judicial days withou* unequivocal language expres- 
sive of such a design. The Legislature has declared 
this to be an act to designate the holidays to be ob- 
served in the acceptance and payment of bills of 
exchange, bank checks and promissory notes and 
relating to the closing of public offices, and no de- 
sign is expressed either in the title or the text to 
embrace any other subject in this legislation. If 
the Legislature entertained the purposes of abridg- 
ing the days or limiting the times in which actions 
could be commenced in this State, it would have 
employed plain, unequivocal language for the ac- 
complishment of that end.” 


—_—_¢_______— 


INSURANCE OF TRUST PROPERTY. 


OR some years there has been considerable doubt, 
in this State at least, as to the rights and duties of 
trustees in the insurance of real property held by them 
in trust to pay over income to a life-tenant, aud con- 
vey the principal to remaindermen. 

Owing to certain decisions of the Supreme and Sur- 
rogate’s Courts, purporting to follow, but in reality 
misapprehending the decision in Peck v. Sherwood, 56 
N. Y. 615, trustees have been in great doubt whether 
they had a right, and a consequent duty, to insure 
trust property to its full value, or whether they were 
confined simply to the insurance of the interest of the 
life-tenant. If the trustees were to insure the full 
value, were the premiums of insurance to be paid en. 
tirely out of the income of the life-tenant, or were they 
to be in some way apportioned between the life-tenant 
and the remaindermen? If the trustees insured only 
the interest of the life-tenant, were the remaindermen 
obliged to insure their own remainder in the property 
in order to insure their receipt of the property intact 
at the death of the tenant for life? 

There is no doubt that the trustee has an insurable 
interest. Perry on Trusts, § 553. Being trustee of an 
express trust, he holds the fee, and is to all intents and 
Purposes the owner of the property. He also repre- 
seats both life-tenant and remaindermen, is obliged to 
act for the best interests of both, and by reason of his 
actual management of the property, is more Jikely to 
be acquainted with its condition, value and needs than 
strangers would be, especially if they live in a differ- 
ent city, as is often the case with remaindermen. As 
a matter of expediency and common sense therefore 
the trustee is the proper person to insure the property, 
while in fixing the amount of insurance, he should 
follow ordinary business considerations, having 
in mind the nature of the property, its productive 





qualities and the cost of rebuilding. A safe guide in 
most cases would be the amount placed upon it by the 
testator before his death, though he for various rea- 
sons might be willing to take chances that a trustee 
would not feel justified in continuing to take. 

Having fixed the amount of insurance we come to 
the main question—to which fund, income or capital, 
the premiums should be charged. There are no cases 
holding that the entire premiums should be charged 
on the capital of the fund. Certain cases however 
maintain that insurance is a benefit both to life-tenant 
and remainderman, and that premiums should be ap- 
portioned between the two, either by the Northamp- 
ton Tables or in some equitable fashion. Matter of 
Housman, 4 Dem. 404; De Witt v. Cooper, 18 Hun, 67. 
The reasoning in these cases proceeds upon the as- 
sumption that insurance is of the same ‘nature as a 
municipal assessment, and that since it results in per- 
manent advantage to the remaindermen, they should 
pay their share of its expense. A little reflection will 
show that this assumption is erroneous. There is no 
likeness between a municipal assessment and insur- 
auce. The former adds, or is supposed to add, to the 
actual cash value of the property, by making it more 
accessible, more healthy, more tenantable. The as- 
sessment will not only enable the property to produce 
a greater income, but will increase its selling value, so 
that when the remaindermen come into possession of 
their property it is worth more to them in actuai dol- 
lars than it would have been worth had not the assess- 
ment been imposed. 

Hence they are required to pay their share of the ex- 
traordinary burden. 

There is no such result from insurance. Either the 
property burns down or it does not. In the latter case no 
one could say that adollar had been added to the value 
or productive power of the property; in the former 
case the insurance money takes the place of the prop- 
erty. Where is the added value? It may be said that 
if the remaindermen had not insured they would have 
been so much out of pocket, hence the insurance 
mouey is so much clear gain. 

This is much like saying of a man that it would have 
been $10 in his pocket if he had never been boru! Sup- 
pose the trustee to hold in trust a building worth 
$100,000. At the termination of the trust he passes 
over either the building itself, which insurance has not 
made more valuable, or the insurance money, which 
simply stands in the place of the building, being gen- 
erally a Jess amount than that for which the building 
would have sold. If the insurance be $75,000 the re- 
mainderman will get either his $100,000 building, or his 
$75,000 insurance in place of it. In no sense therefore 
can it be said that insurance adds to the permanent 
value of the trust property. 

The effect of insurance more nearly resembles a 
change of investment by the trustee. Under a power 
of sale, the trustee might convert the real estate into 
personal property, and hand over the trust fund in this 
shape to the remaindermen, and this would be almost 
precisely analogous to the effect of a fire, which with- 
out action by the trustee, substitutes the fund 
of the insurance money in place of the destroyed 
building. This however is used simply as an illustra- 
tion; for trustees do not always enjoy a power of sale, 
and such an explanation of the vature of insurance 
would be neither satisfactory nor legal. 

Looking at the question philosophically it will be 
evident, after a little reflection, that insurance pre- 
miums are of the same general nature as repairs. 

Both are temporary payments made to keep the 
building from destruction. 

Repairs may roughly be regarded as a yearly pay- 
ment, which, capitalized, represents the value of the 
building; for if no repairs were made, the building, at 
the end of fifteen or twenty years, would be in as use- 
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less and unproductive a condition as though destroyed 


by fire. Judicious repairs made from time to time 
enable a trustee to hand over the building at the end 
of the trust term in as good a condition as when he re- 
ceived it; insurance effects the same result by enabling 
him to deliver the building itself ora fund which repre- 
sents its value. Repairs are directed against the slow 
effects of wearing and decay; insurance against the 
rapid advances of a fire; both deadly enemies, differ- 
ing only in the time required to carry out their aims, 
but resulting in the same ultimate destruction. 

Now repairs are one of the burdens that are borne 
by the life-tenant, as are taxes and interest on mort- 
gages. Matter of Albertson, 113 N. Y. 434; Matter of 
Mason, 98 id. 527. In all of these cases sums are paid 
annually to save loss or depreciation of the capital, and 
it is in this category that insurance finds its logical 
place. If it be objected that the payment of premiums 
does not benefit the life-tenant, I answer, ‘‘ Neither do 
taxes, nor mortgage interest.”” Yet the courts have 
firmly settled the obligation of the life-tenant to pay 
these from income. In fact, as was well said in a re- 
ceut case, a testator’s main idea in establishing a trust 
estate is that the capital of the trust shall be kept in- 
tact, and go in its entirety to the remaindermen, leav- 
ing repairs and expenses of administration to be borne 
by the life-tenant. On principle therefore it seems 
that insurance premiums should be paid from the in- 
come of the life-tenant; and this principle is, it seems 
to me, decisively settled by authority. In Matter of 
Albertson, 113 N. Y. 434, the testator gave his residuary 
estate to trustees, to pay over the income or profits 
thereof to his wife, during her life, and upon her death 
to pay over the capital to persons specified. During 
the widow's lifetime the trustees paid the interest on 
a mortgage covering the farm, and the insurance pre- 
miums and the taxes on the same from the income of 
the estate. The executors of the widow objected that 
these payments should be charged to the capital of the 
estate. The Court of Appeals, Judge Gray writing the 
opinion, held unanimously that such payments were 
properly made from income. They said: ‘ The prin- 
ciple has been so long and firmly established: that in- 
terest ov mortgages, taxes, repairs and all those cur- 
rent expenses which are fairly incidental to the main- 
tenance of the realty used by a life-tenant are payable 
by him, that it should be adhered to on all occasions 
unless in so doing we violate a plain direction to the 
contrary.” This decision was referred to and ap- 
proved in Woodward v. James, 115 N. Y. 346, when the 
rule was reiterated. Here then the question came 
squarely before the court, whether taxes, repairs, in- 
surance premiums aud mortgage interest should be 
paid by the life-tenant, or apportioned between the 
life-tenant and the remainderman, for although the 
word “apportion ” is not used, the effect of charging 
them on the capital of the fund would have appor- 
tioned them by reducing pro tanto the capital, and 
compelling the life-tenant to pay interest on the 
charges during her life, while the principal remained 
ultimately to be paid by the remaindermen—a method 
of apportionment often adopted by the courts. The 
court held unanimously that all these charges must be 
paid by the life-tenant. 

The case of Peck v. Sherwood, 56 N. Y. 615, was not 
quoted in the opinion, and so faras it is supposed to 
be an authority for the opposite view, must be deemed 
overruled, though it may easily be distinguished on 
grounds into which it is not now necessary to enter. 

It follows therefore that trustees are authorized and 
in fact are bound to insure the trust property to a rea- 
sonable amount, and that the insurance premiums are 
chargeable to, and must be paid out of the income of 
the life-tenant, and not from the capital of the trust 
estate. 


New Yors, June 28, 1890. Joun 8S. MELCHER. 











ELECTIONS —FEMALE SUFFRAGE —CONSTI- 
TUTIONAL LAW. 


WISCONSIN SUPREME COURT, JAN. 28, 1890. 


GILKEY v. McKINLEY. 

Laws of Wisconsin, 1885, chapter 211, section 1, which giveg 
women the right to vote at ‘‘any election pertaining to 
school matters,” is not self-executing in respect toa gen. 
eral State and National election at which both school off- 
cers and general State and county officers are to be chosen; 
and as the Revised Statutes of Wisconsin, section 32, re. 
quires the names of all persons voted for at a general elec- 
tion to be on a single ballot, which the inspectors of elec- 
tion are prohibited from opening or examining, it is in- 
competent for them to receive the ballots of women vot- 
ing at such general election for a county superintendent 
of schools. 


PPEAL from Circuit Court, Oconto county; Sam- 
uel D. Hastings, Jr., J. 

At the general election held in November, 1888, at 
which presidential electors, representatives in Con- 
gress, members of the Legislature, and State and 
county officers were elected, the parties to this contro- 
versy were opposing candidates for the office of county 
superintendent of schools fur Oconto county. Gilkey 
received six hundred and three votes for such office, 
the legality of which votes is not questioned, and Mo- 
Kinley received six hundred and seventeen votes 
therefor, as appears by the official canvass made by the 
proper canvassing board. In one of the election dis- 
tricts of the county a separate ballot-box was provided, 
and the ballots of thirty-three women were received 
and deposited therein. These thirty-three ballots were 
for the office of county superintendent alone, and all 
were cast for McKinley. They are included in the 
six hundred and seventeen ballots so cast for him. 
Claiming that the thirty-three ballots were illegally 
counted for McKinley, Gilkey instituted this proceed- 
ing under chapter 464, section 8, Laws of 1885, in the 
Circuit Court, to procure the exclusion thereof from 
the count of votes. On the above facts, the Circuit 
Court held that the ballots were legally cast, by virtue 
of chapter 211, Laws of 1885, and adjudged that McKin- 
ley is entitled to the office. From such judgment Gil- 
key appeals to this court. 


A. Reinhart, for appellant. 
Webster & Wheeler, for respondent. 


Lyon, J. If the thirty-three ballots cast by women 
were legally received and counted for McKinley, he 
was elected to the office in controversy. Otherwise 
Gilkey was elected thereto. The learned Circuit judge 
held: (1) That by virtue of section 1, chapter 211, Laws 
of 1885, women having the qualifications prescribed in 
that section may lawfully vote for county superin- 
tendent of schools at any election at which such officer 
is to be elected; and, (2) although the statute (Rev. 
Stat., § 32) requires that the names of all persons voted 
for by any elector at a general election shall be upona 
single ballot, that it is competent for any board of in- 
spectors of such election to provide a separate ballot- 
box, and receive and deposit therein the ballots for 
such office of women so qualified, and to count and in- 
clude the same in the canvass of votes cast at such 
election for such office. The first of these propositions 
has not been adjudicated by this court, and it is still 
an open question whether chapter 211 confers upon 
women the right to vote, under any circumstances, at 
any other than school district elections. The question 
will not be determined on this appeal, but it will be 
assumed, for the purposes of the case, that chapter 211 
has a broader signification. That is to say, it will be 
assumed that if any means are provided by law by 
which women may vote at other than school-district 
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elections, for elective school officers, such as school su- 
perintendents and commissioners and the like, sepa- 
rate and distinct from other officers to be chosen at the 
saine election, it is competent for them thus to vote. 
The question to be determined is therefore, are any 
such means provided or authorized by law? 

It is freely conceded that the method adopted by the 
board of inspectors, in the election district in which 
the thirty-three women voted, was effectual to enable 
them to vote for county superintendent of schools 
alone, without any risk of their voting effectively for 
any other of the numerous officers chosen at that elec- 
tion. Had the separate ballot-box not been resorted 
to, the same result would have been accomplished had 
these women been permitted to vote open ballots, 
which the inspectors could see contained only the one 
name for that single office. Again, had the inspectors 
marked each of such ballots with the name of the wo- 
man voting it, although they did not see its contents, 
they would have had the means of confining such bal- 
lots to the office of county superintendent, and thus 
preventing the possibility of fraud. But the question 
is not whether the election inspectors adopted a mode 
of procedure which confined the ballots of the women 
to that particular office, or might in their ingenuity 
have found some other method which would have 
effectually accomplished the same result. The ques- 
tion is, were their proceedings authorized by law? The 
statute requires the names of all persons voted for by 
au elector at any general election to be upon one bal- 
lot, and the inspectors are prohibited from opening 
such ballot or permitting it to be opened or examined. 
Rev. Stat., § 32. It does not provide expressly that all 
such ballots shall be deposited in one box, but it clearly 
contemplates but one class of voters, each of whom is 
competent to vote for all officers to be chosen at the 
election. When it was enacted, there was but one class 
of voters. The right of each elector, under the Con- 
stitution (article 3), was equal to that of every other. 
The statute was framed in view of the existing condi- 
tions, and it provides no effective procedure to enable 
another class of electors, having only the right to vote 
for a portion of the officers to be chosen at the elec- 
tion, to cast their ballots for such portion. The single 
ballot and the secret ballot provided for in the statute 
are against the exercise of such limited right under ex- 
isting laws. Section 32 is still in force, and the in- 
ability of a class of voters, having only such limited 
right of suffrage, to vote at a general election, still ex- 
ists unless the statute has been amended, and such dis- 
ability removed by chapter 211, section 1, Laws of 1885. 
That section owes its vitality to a direct vote of the 
electors of the State, and a like vote would, doubtless, 
be required to repeal it. Although under the special 
provisions of article 3, section 1, subdivision 4, of the 
Constitution, section 1, chapter 211, Laws of 1885, is in 
the form of statute, yet it is essentially a part of the 
Constitution. It is the same as though section 1, arti- 
cle 3, had been amended by adding a subdivision like 
this: “ Women having the qualifications of male elec- 
tors, except sex, may vote at any election pertaining 
to school matters.’’ Such an amendment would be, 
aud consequently section 1, chapter 211, is, self-exe- 
outing, so far as school-district elections are concerned, 
because there is still but one class of voters, and hence 
no further legislation is required to secure to women 
the right to vote at such elections. Perhaps also the 
provision is self-executing in the case of an election at 
which none but school officers are to be chosen, 
although not a school-district election. 

But section 1, chapter 211, is not self-executing in 
respect to an election at which officers other than 
school officers are to be chosen, notwithstanding school 
Officers are to be chosen at the same election. The 
reason why it is not has already been stated. It is that 
neither chapter 211 nor any statute has prescribed a 





procedure by which the ballots of anew class of voters, 
with a limited right of suffrage, can lawfully be re- 
ceived by the election board. This subject is referred 
to, and the necessity of further legislation suggested, 
by Mr. Justice Cassoday, in the opinion written by 
him in Brown v. Phillips, 71 Wis. 239. ‘ The distinction 
between those constitutional provisions which are self- 
executing and those which are not, and the incidents 
pertaining to each class, are so clearly stated by Judge 
Cooley in his invaluable treatise on Constitutional 
Limitations that we cannot do better than to quote a 
paragraph therefrom. He says: ‘A constitutional pro- 
vision may be said to be self-executing if it supplies a 
sufficient rule by means of which the right given may 
be enjoyed and protected, or the duty imposed may be 
enforced; and it is not self-executing when it merely 
indicates principles, without laying down rules by 
means of which those principles may be given the force 
of law. Thus, a Constitution may very clearly require 
county and town government; but if it fails to indi- 
cate its range, and to provide proper machinery, it is 
not in this particular self-executing, and legislation is 
essential. Rights in such a case may lie dormant until 
statutes shall provide for them, though, in so far as any 
distinct provision is made which by itself is capable of 
enforcement, it is law, and all supplementary legisla- 
tion must be in harmony with it.”’ Const. Lim. (5th 
ed.) 100. So far as general elections are concerned, we 
must therefore hold that section 1, chapter 211, Laws 
of 1885, does not supply a sufficient rule for the enjoy- 
ment of the right therein given, but only indicates a 
principle which requires further legislation to give it 
the force of law. Any other construction would almost 
necessarily lead to many absurdities and abuses. For 
example, were that section held self-executing in re- 
spect to general elections, each board of inspectors 
would be left free to adopt its own methods to enable 
women to vote for school officers to be chosen at such 
elections. Several feasible methods to accomplish the 
purpose have been, and others may readily be, sug- 
gested. Thus, we might have our elections lawfully 
couducted in a great variety of methods, according to 
the judgment or caprice of the several election boards. 
Such a result is opposed to the whole spirit and policy 
of our election system. Furthermore, we have no ex- 
press statute or constitutional provision making it the 
duty of the several election boards to adopt some or 
any method to secure the right of suffrage to women 
in a case like this. Were chapter 211 held to be self- 
executing, then it would necessarily be left entirely to 
the discretion of the several election boards whether 
they will or will not adopt a method for securing such 
right. No law says they sball do so. None imposes a 
penalty or liability upon them for failure to do so. 
The whole matter would rest absolutely in their dis- 
cretion. As in this case, one election board in a 
county may adopt a method by which the women in 
that district may cast their ballots for an elective 
school officer, while all other election boards in the 
same county may refuse or neglect to do so, and thus 
all women in the county, outside that one district, 
would be disfranchised. Hence, to hold chapter 211 
self-executing would be to hold that the several elec- 
tion boards in the State may disfranchise a large class 
of legal voters, or portions of such class, without vio- 
lating any express law, or subjecting themselves to any 
liability or punishment whatever. At the same time, 
such a ruling would relieve the Legislature from any 
responsibility in the matter. But if it is ruled that 
chapter 211 is not fully self-executing, and requires 
further legislation to zive effeot to some of its provis- 
ions, the Legislature will be held to the obligation to 
effectuate, by appropriate legislation, the expressed 
will of the people, and the absurdities and incongrui- 
ties above mentioned will be avoided. 

It must be remembered that this discussion goes 
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upon the hypothesis assumed at the outset, for the 
purposes of this case only, that the right of women to 
vote at elections pertaining to school matters, con- 
ferred by chapter 211, includes their right to vote for 
any school officer chosen ut a general election. We 
make no ruling on this proposition. For the reasons 
above stated, we conclude that the votes of the thirty- 
three women for the respondent, McKinley, are illegal, 
and should not have been counted for him in the can- 
vass. It follows that Gilkey, the appellant, was 
elected. The judgment of the Circuit Court must be 
reversed, and the cause will be remanded, with direc- 
tions to that court to render judgment for the appel- 
lant in accordance with this opinion. 


CassoDAy, J. (dissenting). Chapter 211, Laws of 1885, 
having been approved and ratified by the people, the 
same became a valid act, and, until abrogated in the 
way prescribed by the Constitution, is binding, not 
only upon inspectors of elections, but upoa courts, and 
even the Legislature. By virtue of that act, as con- 
strued by this court the right of suffrage was extended 
to women of the requisite citizenship, age and resi- 
dence, in “‘ the choosing of any school officers or school 
employees.”” Brown v. Phillips, 71 Wis. 253. In that 
case no attempt was made by the plaintiff to vote for 
any such officer or employee, but only for mayor, alder- 
man, supervisor, city clerk and comptroller; and hence 
it was there held that the ballot for such officers was 
properly rejected. What was there said as to the diffi- 
culties in the way of receiving the votes of women, 
even for such school officers, wherever the law required 
them to be voted for upon the same ballot with the 
names of candidates for other offices, and the seeming 
necessity for further legislation to secure the full bene- 
fits of the right sougbt to be conferred by that chapter, 
was for the sole purpose of calling the attention of leg- 
islators to the subject, as no such question arose in 
that case. We are not here called upon to consider the 
right of inspectors of election to reject ballots sought 
to be voted by women, whether folded so as to conceal 
the names of the candidates voted for, or open for in- 
spection by the election board. If the ballots of wo- 
men having the right to vote for only school officers 
should be concealed, accepted and deposited in the 
same box with the ballots of those having the right to 
vote for all officers, it would manifestly open the door 
to gross frauds, with very little or no means of detec- 
tion. If an open ballot should be offered by such par- 
tially qualified elector, and beaccepted by the board, 
aud deposited in the same box with the ballots of fully 
qualified voters, then it would cast upon such board 
the responsibility of inspecting each ballot of such par- 
tially qualified voter as offered, and then to reject or 
receive the same depending upon whether it contained 
the name of a candidate for a school office only, or the 
same with candidates for other offices. But, for obvi- 
ous reasons, such inspectors are expressly forbidden to 
open any ballot, or to permit it to be opened or exam- 
ined, but are required to deposit the same in the box, 
Rev. Stat., § 32; Brown v. Phillips, 71 Wis. 254. True, 
the voter might waive her right to cast a secret ballot, 
but, should she not expressly do so, the right of the in- 
spectors to examine the ballot would still be wanting. 
Where there is but one ballot-box provided, there 
would seem to be, as the statutes now stand, no escape 
from the alternatives of rejecting the ballot of such 
partially qualified electors, or of violating the statute 
cited by examining each ballot, or opening the door to 
the grossest frauds, as suggested. But it would seem 
that the statutes nowhere prohibit such inspectors 
from providing themselves with more than one bullot- 
box. On the contrary, the statute expressly com- 
mands that ‘“ there shall be provided and kept by the 
clerk of each town, city or village, at the expense of 
such town, city or village, suitable ballot-boxes for 





each poll therein, with a suitable lock and key to each, 
and there shall be one opening through the lid of each 
such box, of no larger size than shall be sufficient to 
admit u single closed ballot.” Rev. Stat.,§ 30. No 
specific limit to the number of ballot-boxes to be thug 
provided is here prescribed. In the case at bar, the au- 
thorities of one of the towns in the county provided an 
extra ballot-box for the reception of votes cast by wo- 
men for the office of superintendent of schools in the 
county. Thirty-five women in that town voted for 
such officer, and their ballots were all received and de- 
pusited in such separate ballot-box by the election off. 
cers. All of those votes, except two, were cast forthe 
defendant, and if they were properly counted, as held 
by the trial court, then he was entitled to the office, 
otherwise not. Presumably the women go voting were 
of the requisite citizenship, age and residence; other- 
wise their votes would not have been received. In re- 
ceiving such votes, and depositing the same in such 
separate ballot-box, so provided, the inspectors of elee- 
tion must be presumed to have done what they con- 
ceived to be their duty as such officers. There is no 
pretense of any fraud, or attempt at fraud, on the part 
of any one; and, by thus keeping such ballots in a sep- 
arate box, there was no possibility of fraud by reason 
of such ballots being cast. The women thus voting had 
previously been given the legal right to vote for the 
officers prescribed by theact. The real question pre- 
sented therefore is whether they should be deprived 
of such right merely because the statutes fail to spe- 
cifically require the inspectors of election to do pre- 
cisely what they did in keeping a separate ballot-box, 
and depositing such ballots in such box. As indicated, 
the language of the statute as to providing and keep- 
ing ballot-boxes, and receiving and depositing ballots, 
is general, leaving some things to the discretion of the 
election officers. 

The rules for construing such statutes are stated by 
Mr. McCrary thus: “If, as in most cases, the statute 
simply provides that certain acts or things shall be 
done, within a particular time, or in a particular man- 
ner, and does not declare that their performauce is es- 
sential to the validity of the election, then they will be 
regarded as mandatory if they do, and directory if 
they do not, affect the actual merits of the election.” 
The provisions of the statute ‘‘ touching the recording 
and return of the legal votes received, and the mode 
and manner of conducting the mere details of the elec- 
tion, are directory. * * * The principle is that ir- 
regularities which do not tend to affect results are not 
to defeat the will of the majority,”” which should “be 
respected, even when irregularly expressed. * * * 
It is a rule, well grounded in justice and reason, and 
well established by authority and precedent, that the 
voter shall not be deprived of his rights as an elector, 
either by the fraud or mistake of the election officer, 
if it is possible to preventit. * * * Itis unjust that 
the voter should be ‘disfranchised because the officer 
receiving his ballot deposited it in the wrong box. 
Where a statute authorizes an election to be held bya 
county, city or township, for the purpose of determin- 
ing a given question, * * * and where such stat- 
ute points out no mode for conducting such election, 
it * * * should be conducted in the manuer pre- 
scribed by law for other elections by the same body.” 
These several quotations will be found in McCrary’s 
American Law of Elections, §§ 126, 127, 131-133, 200, 415. 
Among the adjudications upon which they are based 
are: People v. Bates, 11 Mich. 362; People v. Dutcher, 
56 Ill. 144. See also Farrington v. Turner, 53 Mich. 27; 
Stemper v. Higgins, 38 Minn. 222. The want of time 
precludes any special examination; but it is believed 
that the rules of law thus stated are sanctioned by nu- 
merous adjudications. Besides, some of them have 
heretofore received the expressed sanction of this 
court. Attorney-General v. Eli, 4 Wis. 428; State v. 
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Elwood, 12 id. 621; State v. Pierpont, 29 id. 610. It 
would seem that all statutes regulating elections should 
be construed, if possible, so as to secure to every quali- 
fied elector, and to them only, the right to vote, and to 
have the ballot received and counted. Applying the 
rules stated to the case at bar, and it would seem that 
the election officers were justified in receiving and 
counting the thirty-five votes cast by women; aud 
hence that the defendant was duly elected county 
school superintendent. Such reception and counting 
of such votes does not appear to have been in conflict 
with any statute, and moreover served the purpose of 
the act giving such right to vote. The mere fact that 
the officials of other towns may have refrained from 
furnishing such extra ballot-boxes, and refused to re- 
ceive and keep separately votes which may have been 
offered by such partially qualified voters,in no way 
militates against the rightful counting of votes actu- 
ally cast by such legally qualified voters. The respon- 
sibility of any confusion or diversity of action which 
may arise does not rest upon the courts, but upon that 
department of the State government which has con- 
ferred upon women such legal right to vote, without 
prescribing a specific mode whereby such right may be 
exercised and enforced. For the reasons given I am 
forced to withhold my assent from the decision of the 
court in this case. 





CONTRACT TO MANUFACTURE EQUAL TO 
SAMPLE— LATENT DEFECT IN SAMPLE— 
IMPLIED WARRANTY OF MERCHANT- 
ABLENESS. 


QUEEN’S BENCH DIVISION, MARCH 27, 1890. 


JONES V. PaADGETT.* 


The plaintiff carried on the business of a woollen merchant 
and thatof atailor. The defendants, woollen manufac- 
turers, contracted with the plaintiff as a woollen merchant 
to manufacture and supply to him indigo blue cloth ac- 
cording to sample. The plaintiff intended to use the cloth 
in his tailor’s business for the purpose of making it into 
servants’ liveries; but neither the fact that the plaintiff 
was a tailor nor that he intended to use the cloth for liv- 
eries was known to the defendants. There was evidence 
that one of the ordinary uses to which that particular 
kind of cloth was applied was the making of liveries The 
defendants supplied to the plaintiff cloth which corre- 
sponded with the sample; but the sample, owing to a la- 
tent defect, was unsuited for the purpose of being made 
into liveries, though there was no evidence that it was un- 
suitable fur other purposes for which cloth of that de- 
scription was frequently used. The plaintiff having 
brought an action against the defendants for breach of an 
implied warranty of merchantableness, the judge left to 
the jury the question whether the cloth was merchantable 
as supplied to woollen merchants, and refused to leave to 
them the question whether an ordinary and usual use of 
cloth of that description was the making of it into liveries, 
Held. that the judge was right in refusing to leave the lat- 
ter question to the jury, and that there was no misdirec- 
tion. 


| basa from the Westminster County Court. The 
plaintiff carried on the business of a woollen mer- 
chant at one address, and of a tailor at another. Asa 
Woollen merchant, he ordered of the defendants, who 
were woollen manufacturers, a quantity of ‘indigo 
blue cloth,” to be made according to sample. He in- 
tended to use the cloth in his business as a tailor for 
the purpose of making it into servants’ liveries; but 
the fact that he was a tailor as well as a woollen mer- 
chant was unknown to the defendants, and he did not 
communicate to them the particular purpose for which 
he wanted the cloth. The defendants made and sup- 
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plied to the plaintiff cloth which was of the description 
ordered, and which corresponded with the sample. 
The plaintiff made the cloth into liveries which he sup- 
plied to a London club for the use of its servants. 
After the liveries had been in use for a few weeks, 
they showed signs of wear, the surface of the cloth 
came off, and the dye came out. It was admitted that 
the cloth was not strong enough in texture for the 
hurd usage to which servants’ liveries are subjected, 
and that it was altogether unsuitable for that purpose. 
There was evidence that one of the ordinary uses to 
which indigo blue cloth was applied was the making of 
servants’ liveries, though it was also frequently used 
for other purposes, such as carriage linings, caps and 
boots. There was no evidence that the cloth supplied 
by the defendants was unsuitable for these latter pur- 
poses. Before ordering the cloth the plaintiff sub- 
jected the sample to the ordinary tests for the purpose 
of ascertaining whether it was suitable for liveries, and 
failed to discover that it was not so. The plaintiff hav- 
ing sued the defendants for breach of an implied war- 
ranty that the cloth was merchantable, the judge left 
to the jury the question whether it was merchantable 
as supplied to woollen merchants, and refused to leave 
to them the question whether an ordinary and usual 
use of cloth of the description ordered was the making 
of it into liveries. The verdict having passed for the 
defendants, the plaintiff moved for a new trial on the 
ground of misdirection. 


Danckwerts, for plaintiff. 
Guiry, for defendants, was not called upon. 


Lord CoLERIDGE, C. J. Iam of opinion that in this 
case the direction of the County Court judge to the 
jury was right, and that there was not any such non- 
direction as made his direction amount to a misdirec- 
tion. There is no doubt that if a manufacturer sells 
an article which he knows is boughs for a particular 
purpose, he impliedly warrants that it is fit for that 
particular purpose. That is aprinciple which was es- 
tablished some sixty years ago in the case of Jones v. 
Bright, 5 Bing. 533, and has been acted upon ever since. 
But the present case is not within that rule, because 
nothing was mentioned to the seller as to the particu- 
lar purpose for which this cloth was bought, and there 
was nothing to fix him with knowledge of that pnr- 
pose. Hereall that was shown was that the seller on 
the one side was a manufacturer, and the buyer on the 
other side was a woollen merchant. No doubt it was 
possible that the buyer might sel] the goods to some 
person or other who might use them for a purpose for 
which they were not fit, and I may assume that the 
goods here were unfit for the particular purpose to 
which the plaintiff applied them. But there was noth- 
ing, beyond the position of the parties, to show that 
the seller knew the specific purpose for which they 
were bought, and it could not be denied that they 
might have been used for a variety of other purposes 
for which they were fitted. The plaintiff might have 
sold them to be used for purposes for which they were 
applicable. But then it is said that the case of Drum- 
mond v. Van Jngen, 12 App. Cas. 284, in the House of 
Lords carries the law farther than Jones v. Bright, 5 
Bing. 533. In my opinion that is not so. There was 
no intention on the part of the lords to extend 
the old rule. Lord Macnaghten expressly said 
that he did not go beyond it; so also did Lord 
Selborne. And Lord Herschell, on whose judg- 
ment special reliance has been placed, was particu- 
larly careful to explain that he did not intend 
to carry the doctrine farther. He said: ‘ It was urged 
for the appellants by the attorney-general, in his able 
argument at the bar, that it would be unreasonable to 
require that a manufacturer should be cognizant of all 
the purposes to which the article he manufactured 
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might be applied, and that he should be acquainted 
with all the trades in which it may be used. I agree. 
Where the article may be used as one of the elements 
in a variety of other manufactures, [ think it may be 
too much to impute to the maker of this common arti- 
cle a knowledge of the details of every manufacture 
into which it may enter in combination with other 
materials.”’ If the plaintiffis to succeed, it must be 
ou the ground of the reasonableness of imputing such 
knowledge to the manufacturer. I do not see that 
there was any evidence that the making of liveries was 
the only purpose, or even the most usual purpose, for 
which this particular kind of cloth was ordinarily used, 
and unless that is so there is nothing to fix the manu- 
facturer with knowledge which would bring the case 
within the rule. 


Lorp EsHerR, M. R. The question which was left by 
the judge to the jury, and the sufficiency of which is 
now complained of, was whether the cloth supplied by 
the defendants to the plaintiff was merchantable as 
supplied to woollen merchants. The cloth in question 
was ordered under a particular name, namely, *‘ indigo 
blue cloth,” by a woollen merchant of a woollen cloth 
manufacturer, to be made according to sample. It was 
not denied that the cloth supplied answered the name, 
nor was it disputed that it agreed with the sample. 
But it was said that there was a breach of an implied 
warranty that it should be fit for the particular pur- 
pose of being made into liveries. Now the rule with 
regard to the implied warranty of fitness which arises 
in the case of a sale of goods is that which is laid down 
in Jones v. Just, L. R., 3 Q. C. 197, in the fourth of the 
five classes of cases there enumerated: ‘* Where 
a mauufacturer or a dealer contracts to supply 
an article which he manufactures or produces, 
or in which he deals, to be applied to a par- 
ticular purpose, so that the buyer necessarily 
trusts to the judgment or skill of the manufac- 
turer or dealer, there is in that case an implied term 
or warranty that it shall be reasonably fit for the pur- 
pose to which it is to be applied.”” Those are the lim- 
its of the warranty. Here the goods were ordered by 
a woollen merchant. He no doubt happened also to 
be atailor; but that fact was unknown to the defend- 
ant. The purpose for which a woolleu merchant buys 
cloth is to sell it again to others. There was indeed 
evidence that such cloth as this, if sold to a tailor, was 
not fit for one of the purposes to which a tailor might 
apply it. But there was no evidence that it was not fit 
for other of the purposes even of a tailor. Moreover, 
the cloth might have been sold by woollen merchants 
to fifty other classes of persons besides tailors. There 
Was no evidence that wool manufacturers know that 
woollen merchants sell to tailors at all. The manu- 
facturer here was not told, either expressly or by im- 
plication, that the goods were ordered that they might 
be sold to tailors. Then is there any authority which 
establishes that where goods are ordered by a woollen 
merchant of a cloth manufacturer the latter must be 
taken to know that they may be ordered to be sold to 
tailors? The case referred to in the House of Lords is 
no authority for such a proposition, for there the goods 
were ordered under the designation of “ coatings,” 
which necessarily imported that they were intended to 
be made up into coats, and therefore the facts of that 
case came within the precise terms of the fourth rule 
in Jones v. Just, L. R., 3 Q. B. 197. It is suggested that 
every wool manufacturer is bound to kuow all the or- 
dinuary purposes to which a woollen merchant may put 
the cloth which he buys—that is to say, he is bound to 
be acquainted with all the rades to which the woollen 
merchant may re-sell it; but that isthe very proposi- 
tion which Lord Herschell expressly denies. ‘It 


would be unreasonable,’”’ he says, ‘‘to require that a 
manufacturer should be cognizant of all the purposes 





to which the article he manufactures might be applied, 
and that he should be acquainted with all the trades 
in which it may be used.’’ Though he adds that “ there 
seems nothing unreasonable in expecting that the 
maker of ‘ coatings’ should know that they are to be 
turned into coats.’’ And Lord Selborne says, that al- 
though, ‘if the goods being of a class known and un- 
derstood, between merchant aud manufacturer, as in 
demand for a particular trade qr business, and being 
ordered with a view to that market, are found to have 
in them, when supplied, a defect practically new, not 
disclosed by the samples, but depending on the method 
of manufacture, which renders them unfit for the mar- 
ket for which they were intended,” the doctrine of 
implied warranty applies; yet that doctrine “ ought 
not to be unreasonably extended, s0 as to require 
manufacturers to be conversant with all the specialties 
of all trades and businesses which they do not carry 
on, but for the purposes of which goods may be or- 
dered from them.’’ The lords decided that case on 
the ground that it came within the fourth proposition 
in Jones v. Just, L. R., 3 Q. B. 197, which proposition 
they held to_be applicable to a ease in which the goods 
were bought by sample. But here there is no evidence 
to bring the case within that proposition. The direc- 
tion of the County Court judge was right, and this ap- 
peal must be dismissed. 
Appeal dismissed. 


—_—_—»_—_ 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

EMINENT DOMAIN—PRACTICE — APPEAL.—In a pro- 
ceeding to acquire the title to lands under Laws of 
New York of 1883, chapter 490, authorizing the con- 
struction of the new aqueduct, an appeal, by a claim- 
ant of damages under section 21 of that act, from the 
award of the commissioners, whose report has been 
confirmed on hearing at the Special Term, and again 
ut the General Term, does not bring up for review 
questions of facts decided on conflicting evidence, as 
itis provided in Code of Civil Procedure of New York, 
section 1337, that such question cannot be' determined 
on appeal to this court unless special provision is made 
therefor by law. April 29, 1890. Jn re Thompson. 
Opinion by Earl, J. Affirming 45 Hun, 261. 


MASTER AND SERVANT—FELLOW-SERVANTS.—Plain- 
tiff was employed by a firm of stevedores who had 4 
contract to load a vessel from the dock of defendant. 
Defendant furnished the hoisting apparatus, with 
person to manage the same. Owing to the negligence 
of such person in raising a barrel from the dock with- 
out warning, plaintiff was injured. Held, that such 
person was not a fellow-servant with plaintiff. 44 Hun, 
304; affirmed, 112 N. Y. 643. Second Division, Feb. 25, 
1890. Sanford v. Standard Oil Co. Opinion by Pot- 
ter, J. 


MorTGAGE—FORECLOSURE—SALE—ADJOURNMENT— 
NOTICE—WAIVER.—The omission to publish the notice 
of the adjournment of a foreclosure sale in the same 
papers as the notice of sale was given, as required by 
the Code of Civil Procedure of New York, section 1678, 
is a mere irregularity, which the parties may waive, 
and is not available to impeach the title to the prop- 
erty after the confirmation of the sale without objec- 
tion. Second Division, April 15, 1890. Bechstein v- 
Schultz. Opinion by Brown, J. Affirming 45 Hun, 191. 


PARTIES—MISJOINDER.—A complaint which alleges 
a contract between defendant company of the one part, 
and plaintiffs and defendants W. & Co. of the other 
part, by which defendant company was to act as agent 
for the sale of so much of the products manufactured 
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py plaintiff and W. & Co. as the market would take, 
and apportion the sales among said manufacturers, in 
the manner provided by the contract, and that defend- 
ant company made an unfair apportionment, by which 
the sales of plaintiff were reduced in volume and those 
of W. & Co. increased, does not allege a cause of action 
against W. & Co. If the apportionment was wrong, it 
was the sole fault of the Blue Stone Company, which 
is alone responsible to the plaintiff. The proper per- 
formance of its duty was in no manner guaranteed by 
the other defendants, nor did they assume any re- 
sponsibility in that respect. They have received pay 
for their own property actually sold at the prices es- 
tablished, and are entitled to retain it. If thereby the 
plaintiff has been injured the result flows from no act 
or omission of theirs, but solely and alone from that of 
the plaintiff's authorized agent, who must answer for 
himself. What the plaintiff says with reference to the 
rule in equity for the joinder of interested parties is 
all very well in its proper place. The trouble here is 
that the defendants demurring have no interest in the 
action, of any kind, and are not necessary parties to 
any possible remedy of the plaintiff. May 9, 1890. 
Porter v. Union Blue Stone Co. Opinion by Finch, J. 
Affirming 47 Hun, 637. 


WILL—CONSTRUCTION—POWER OF SALE.—A testator 
gave the residue of his estate to his executors in trust, 
“with power * * * to sell, dispose of and convey 
the same,”’ and invest and apply the proceeds as therein 
directed. The foreclosure of a mortgage on the realty 
executed by testator resulted in a large deficiency. In 
consideration of a small sum of money, the executrix 
under the will made a bargain and sale deed of the 
property to the purchaser at the foreclosure sale. 
Held, a valid exercise of the power of sale conferred 
by the will, it appearing that the estate received ade- 
quate consideration for the property, and it was im- 
material that the deed was executed to cure possible 
defects in the title. May 9, 1890. Mutwa/ Life Jns. Co. 
v. Woods. Opinion by Ruger, C. J. Affirming 4 N. 
Y. Supp. 133. 


—\—_—_>—____—— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW—MORMONS—REPEAL OF CHAR- 
TER—FORFEITURE OF PROPERTY—CY-PRES.—The prin- 
cipal questions raised are—First, as to the power of 
Congress to repeal the charter of the Church of Jesus 
Christ of Latter-Day Saints; and secondly, as to the 
power of Congress and the courts to seize the property 
of said corporation, and to hold the same for the pur- 
poses mentioned in the decree. The power of Congress 
over the Territories of the United States is general and 
plevary, arising from and incidental to the right to ac- 
quire the territory itself, and from the power given by 
the Constitution to make all needful rules and regula- 
tions respecting the territory or other property be- 
longing to the United States. It would be absurd to 
hold that the United States has power to acquire ter- 
ritory, and no power to govern it when acquired. The 
power to acquire territory, other than the territory 
north-west of the Ohio river (which belonged to the 
United States at the adoption of the Constitution), is 
derived from the treaty-making power, aud the power 
to declare and carry on war. The incidents of these 
powers are those of National sovereignty, and belong 
to all independent governments. The power to make 
acquisitions of territory by conquest, by treaty and by 
cession, isan incident of National sovereignty. The 
Territory of Louisiana, when acquired from France, 
and the Territories west of the Rocky mountains, 
when acquired from Mexico, became the absolute 
Property and domain of the United States, subject to 





such conditions as the government, in its diplomatic 
negotiations, had seen fit to accept relating to the 
rights of the people then inhabiting those Territories. 
Having rightfully acquired said Territories, the United 
States government was the only one which could im- 
pose laws upon them, and its sovereignty over them 
was complete. No State of the Union had any such 
right of sovereignty over them; no other country or 
government had any such right. These propositions 
are so elementary, and so necessarily follow from the 
condition of things arising upon the acquisition of new 
territory, that they need no argument to support them. 
They are self-evident. Chief Justice Marshall, in the 
case of Insurance Co. v. Canter, 1 Pet. 511, 542, well 
said: ‘‘ Perhaps the power of governing a Territory 
belonging to the United States, which has not, by be- 
coming a State, acquired the means of self-government, 
may result necessarily from the facts that it is not 
within the jurisdiction of any particular State, and is 
within the power and jurisdiction of the United 
States. The right to govern may be the inevitable oon- 
sequence of the right to acquire territory. Whichever 
may be the source whence the power is derived, the 
possession of it is unquestioned.’”’ And Mr. Justice 
Nelson, delivering the opinion of the court in Benner 
v. Porter, 9 How. 235, 242, speaking of the territorial 
governments established by Congress, says: ‘* They 
are legislative governments, and their courts legisla- 
tive courts; Congress, in the exercise of its powers in 
the organization and government of the Territories, 
combining the powers of both the Federal and State 
authorities.’? Chief Justice Waite, in the case of Na- 
tional Bank v. County of Yankton, 101 U. 8. 129, 133, 
said: ‘‘In the organic act of Dakota there was not an 
express reservation of power in Congress to amend the 
acts of the Territorial Legislature, nor was it neces- 
sary. Such a power is an incident of sovereignty, and 
continues until granted away. Congress may not only 
abrogate laws of the Territorial Legislatures, but it 
may itself legislate directly for the local government. 
It may make a void act of the Territorial {Legislature 
valid, and a valid act void. In other words, it has full 
and complete legislative authority over the people of 
the Territories, and all the departments of the Terri- 
torial governments. It may do for the Territories what 
the people, under the Constitution of the United 
States, may do for the States.”” In a still more recent 
case, and one relating to the legislation of Congress 
over the Territory of Utah itself (Murphy v. Ramsey, 
114 U.S. 15, 44), Mr. Justice Matthews said: ‘ The 
counsel for the appellants in argument seem to ques- 
tion the ,constitutional power of Congress to pass the 
act of March 22, 1882, so far as it abridges the rights of 
electors in the Territory under previous laws. But 
that question is, we think, no lorger open to discussion. 
It has passed beyond the stage of controversy into final 
judgment. The people of the United States, as sov- 
ereigu owners of the National Territories, have su- 
preme power over them and their inhabitants. In the 
exercise of this sovereign dominion, they are repre- 
sented by the government of the United States, to 
whom all the powers of government over that subject 
have been delegated, subject only to such restrictions 
as are expressed in the Constitution, or are necessarily 
implied in its terms.’’ Doubtless Congress, in legislat- 
ing for the Territories, would be subject to those 
fundamental limitations in favor of personal rights 
which are formulated in the Constitution and its 
amendments; but these limitations would exist rather 
by inference and the general spirit of the Constitution, 
from which Congress derives all its powers, than by 
any express and direct application of its provisions. 
The supreme power of Congress over the Territories, 
and over the acts of the Territorial Legislatures estab- 
lished therein, is generally expressly reserved in the 
organic acts establishing governments in said Terri- 
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tories. This is true of the Territory of Utah. In the 
sixth section of the act establishing a Territorial gov- 
ernment in Utah, approved September 9, 1850, it is de- 
clared ‘‘that the legislative powers of said Territory 
shall extend to all rightful subjects of legislation, con- 
sistent with the Constitution of the United States and 
the provisions of this act. * * * All the laws 
passed by the Legislative Assembly and governor shall 
be submitted to;the Congress of the United States, and 
if disapproved, shall be null and of no effect.’’ 9 St. 
454. This brings us directly to the question of the 
power of Congress to revoke the charter of the Church 
of Jesus Christ of Latter-Day Saints. That corpora- 
tion, when the Territory of Utah was organized, was a 
corporation de facto, existing under an ordinance of 
the so-called ‘‘ State of Deseret,’’ approved February 
8, 1851. This ordinance had no validity, except in the 
voluntary acquiescence of the people of Utah then re- 
siding there. Deseret, or Utah, had ceased to belong 
tothe Mexican government by the treaty of Guadalupe 
Hidalgo, and in 1851 it belonged to the United States, 
and no government without authority from the United 
States, express or implied, had any legal right to exist 
there. The Assembly of Deseret had no power to make 
any valid law. Congress had already passed the law 
for organizing the Territory of Utah into agovernment, 
and no other government was lawful within the bounds 
of that Territory. But after the organization of the 
Territorial government of Utah under the act of Con- 
gress, the Legislative Assembly of the Territory passed 
the following resolution: ‘‘ Resolved, by the Legisla- 
tive Assembly of the Territory of Utah, that the laws 
heretofore passed by the provisional governmeut of the 
State of Deseret, and which do not conflict with the 
organic act of said Territory, be and the same are 
hereby declared to be legal) and in full force and virtue, 
and shall so remain until superseded by the action of 
the Legislative Assembly of the Territory of Utah.’’ 
This resolution was approved October 4, 1851. The 
confirmation,was repeated on the 19th of January, 1855, 
by the act of the Legislative Assembly, entitled ‘‘An 
act in relation to the compilation and revision of the 
laws and resolutions in force in Utah Territory, their 
publication and distribution.” From the time of these 
confirmatory acts therefore the said corporation had 
a legal existence under its charter. But it is too plain 
for argument that this charter or enactment was sub- 
ject to revocation and repeal by Congress whenever it 
should see fit to exercise its power for that purpose. 
Like any other act of the Territorial Legislature, it 
was subject to this condition. Not only so, but the 
power of Congress could be exercised in modifying or 
limiting the powers and privileges granted by such 
charter; for if it could repeal it could modify — the 
greater includes the less. Hence there can be no ques- 
tion that the act of July 1, 1862, already recited, was a 
valid exercise of congressional power. Whatever may 
be the effect or true construction of this act, we have 
no doubt of its validity. Asfarasit went it was ef- 
fective. If it did not absolutely repeal the charter of 
the corporation, it certainly took away all right or 
power which may have been claimed under it to estab- 
lish, protect or foster the practice of polygamy, under 
whatever disguise it might be carried on; and it also 
limited the amount of property which might be ac- 
quired by the Church of Jesus Christ of Latter-Day 
Saints, not interfering however with vested rights in 
real estate existing at that time. If the act of July 1, 
1862, had but a partial effect, Congress had still the 
power to make the abrogation of its charter absolute 
aud complete. This was done by the act of 1887. By 
the seventeenth section of that act it is expressly de- 
clared that “the acts of the Legislative Assembly of 
the Territory of Utah, incorporating, continuing or 
providing for the corporation known as the * Church of 
Jesus Christ of Latter-Day Saints,’ aud the ordinance 





——————— 
ofjthe so-called ‘ General Assembly of the State of Dese. 
ret,’ incorporating the said church, so far as the same 
may now have legal force and validity, are hereby disap. 
proved and annulled, and the said corporation, so far 
as it may now have or pretend to have any legal exist. 
ence, is hereby dissolved.”” This absolute annullment 
of the laws which gave the said corporation a legal exe 
istence has dissipated all doubt on the subject, and the 
said corporation has ceased to have any existence as a 
civil body, whether for the purpose of holding prop. 
erty or of doing any other corporate act. It was not 
necessary to resort to the condition imposed by the act 
of 1862, limiting the amount of real estate which any 
corporation or association for religious or charitable 
purposes was authorized to acquire or hold; although 
it is apparent from the findings of the court that this 
condition was violated by the corporation before the 
passage of the act of 1887. Congress, for good and suffi- 
cient reasons of its own, independent of that limita- 
tion, and of any violation of it, had a full and perfect 
right to repeal its charter and abrogate its corporate 
existence, which, of course, depended upon its charter. 
The next question is, whether Congress or the court 
had the power tv cause the property of the said cor- 
poration to be seized and taken possession of, as was 
done in thiscase. When a business corporation, insti- 
tuted for the purposes of gain or private interest, is 
dissolved, the modern doctrine is that its property, 
after payment of its debts, equitably belongs to its 
stockholders. But this doctrine has never been ex- 
tended to public or charitable corporations. As to 
these the ancient and established rule prevails, namely, 
that when a corporation is dissolved, its personal prop- 
erty, like that of a man dying without heirs, ceases to 
be the subject of private ownership, and becomes sub- 
ject to the disposal of the sovereign authority; while 
its real estate reverts or escheats to the grantor or 
donor, unless some other course of devolution has been 
directed by positive law, though still subject, as we 
shall hereafter see, to the charitable use. To this rule 
the corporation in question was undoubtedly subject. 
But the grantor of all, or the principal part, of the real 
estate of the Church of Jesus Christ of Latter-Day 
Saints was really the United States, from whom the 
property was derived by the church, or its trustees, 
through the operation of the Town-Site Act. Besides, 
as we have seen, the act of 1862 expressly declared that 
all real estate acquired or held by any of the corpora- 
tions or associations therein mentioned (of which 
the Church of Jesus Christ of Latter-Day Saints 
was one), contrary to the provisions of that act, 
should be forfeited and escheat to the United States, 
with a saving of existing vested rights. The act pro- 
hibited the acquiring or holding of real estate of 
greater value than $50,000 in a Territory, and no legal 
title had vested in any of the lands in Salt Lake City 
at that time, as the Town-Site Act was not passed until 
March 2, 1867. There can be no doubt therefore that 
the real estate of the corporation in question could 
not, on its dissolution, revert or pass to any other per- 
son or persous than the United States. If it be urged 
that the real estate did not stand in the name of the 
corporation, but in the name of a trustee or trustees, 
and therefore was not subject to the rules relating to 
corporate property, the substance of the difficulty still 
remains. It cannot be contended that the prohibition 
of the act of 1862 could have been so easily evaded as 
by putting the property of the corporation into the 
hands of trustees. The equitable or trust estate was 
vested in the corporation. The trustee held it for no 
other purpose; and the corporation being dissolved, 
that purpose was at an end. The trust estate devolved 
to the United States in the same manner as the legal 
estate would have done had it been in the hands of the 
corporation. The trustee became trustee for the 
United States, instead of trustee for the corporation. 
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We do not now speak of the religious and charitable 
uses for which the corporation, through its trustee, 
held and managed the property. That aspect of the 
subject is one which places the power of the govern- 
ment aud of the court over the property on a distinct 
ground. Where a charitable corporation is dissolved, 
and no private donor or founder appears to de enti- 
tled to its real estate (its personal property not being 
subject to such reclamation), the government or sover- 
eign authority, as the chief and common guardian of 
the State, either through its judicial tribunals or 
otherwise, necessarily has the disposition of the funds 
of such corporation, to be exercised however with due 
regard to the objects and purposes of the charitable uses 
to which the property was originally devoted, so far as 
they are lawful, and not repugnant to public policy. 
This is the general principle, which will be more fully 
discussed further on. It this direction, it will be perti- 
nent, in the meantime, to examine into the character 
of the corporation of the Church of Jesus Christ of 
Latter-Day Saints, and the objects which, by its con- 
stitution aud principles, it’promoted and had in view. 
It is distinctly stated in the pleadings and findings of 
fact that the property of the said corporation was held 
for the purpose of religious and charitable uses. But 
it is also stated in the findings of fact, and is a matter 
of public notoriety, that the religious and charitable 
uses intended to be subserved and promoted are the 
inculcation and spread of the doctrines and usages of 
the Mormon Church, or Church of Latter-Day Saints, 
one of the distinguishing features of which is the prac- 
tice of polygamy — a crime against the laws, and ab- 
horrent to the sentiments and feelings of the civilized 
world. Notwithstanding the stringent laws which 
have been passed by Congress — notwithstanding all 
the efforts made to suppress this barbarous practice — 
the sect or community composing the Church of Jesus 
Christ of Latter-Day Saints perseveres, in defiance of 
lew, in preaching, upholding, promoting and defend- 
ingit. Itis a matter of public notoriety that its emis- 
saries are engaged in many countries in propagating 
this nefarious doctrine, and urging its converts to join 
the community in Utah. The existence of such a 
propaganda is a blot on our civilization. The organi- 
zation of a community for the spread and practice of 
polygamy is, in a measure, areturn to barbarism. It 
is contrary to the spirit of Christianity, and of the 
civilization which Christianity has produced in the 
western world. The question therefore is whether the 
promotion of such a nefarious system and practice, so 
repugnant to our laws and to the principles of our 
civilization, is to be allowed to continue by the sanc- 
tion of the government itself, and whether the funds 
accumulated for that purpose shall be restored to the 
same uvlawful uses as heretofore, to the detriment of 
the true interests of civil society. It is unnecessary 
here to refer to the past history of the sect; to their 
defiance of the government authorities; to their at- 
tempt to establish an independent community; te 
their efforts to drive from the Territory all who were 
not connected with them in communion and sympathy. 
The tale is one of patience on the part of the American 
government and people, and of contempt of authority 
and resistance to law on the part of the Mormons. 
Whatever persecutions they may have suffered in the 
early part of their history, in Missouri and Illinois, 
they have no,excuse for their persistent defiance of law 
under the government of the United State. One pre- 
tense for this obstinate course is that their belief in the 
practice of polygamy, or in the right to indulge in it, 
is a religious belief, and therefore under the protection 
of the constitutional guarantee of religious freedom. 
This is altogether a sophistical plea. No doubt the 
Thugs of India imagined that their belief in the right 
of assassination was a religious belief; but their think- 
ing so did not: make it so. The practice of suttee by 





the Hindoo widows may have sprung from a supposed 
religious conviction. The offering of human sacrifices 
by our own ancestors in Britain was no doubt sanc- 
tioned by an equally conscientious impulse. But no 
one, on that account, would hesitate to brand these 
practices, now, as crimes against society, and obnox- 
ious to condemnation and punishment by the civil 
authority. The State has a perfect right to prohibit 
polygamy, and all other open offenses against the en- 
lightened sentiment of mankind, notwithstanding the 
pretense of religious conviction by which they may be 
advocated and practiced. Davis v. Beason, 133 U. S. 
333, ante, 299. And since polygamy has been forbidden 
by the laws of the United States, under severe penal- 
ties, and since the Church of Jesus Christ of Latter- 
Day Saints has persistently used, and claimed the right 
to use, and the unincorporated community still claims 
the same right to use, the funds with which the late 
corporation was endowed, for the purpose of promot- 
ing and propagating the unlawful practice as an in- 
tegral part of their religious usages, the question arises 
whether the government, finding these funds without 
legal ownership, has or has not the right, through its 
courts, and in due course of administration, to cause 
them to be seized and devoted to objects of undoubted 
charity and usefulness—such, for example, as the 
maintenance of schools—for the benefit of the com- 
munity whose leaders are now misusing them in the 
unlawful manner above described; setting apart how- 
ever for the exclusive possession and use of the church 
sufficient and suitable portions of the property for the 
purposes of public worship, parsonage buildings, and 
burying-grounds, as provided in the law. The prop- 
erty in question has been dedicated to public and 
charitable uses. It matters not whether it is the 
product of private contributions, made during the 
course of half a century, or of taxes imposed upon the 
people, or of gains arising from fortunate operations 
in business or appreciation in values, the charitable 
uses for which it is beld are stamped upon it by char- 
ter, by ordinance, by regulation and by usage, in such 
an indelible manner that there can be no mistake as to 
their character, purpose or object. The law respecting 
property held for charitable uses of course depends upon 
the legislation and jurisprudence of the country in 
which the property is situated and the uses are carried 
out; and when the positive law affords no specific pro- 
vision for actual cases that arise, the subject must 
necessarily be governed by those principles of reason 
and public policy which prevail in all civilized and en- 
lightened communities. The principles of the law of 
charities are not confined to a particular people or na- 
tion, but prevail in all civilized countries pervaded by 
the spirit of Christianity. They are found imbedded 
in the civil law of Rome, in the laws of European na- 
tions, and especially in the laws of that nation from 
which our institutions are derived. A leading and 
prominent principle prevailing in them all is that 
property devoted to a charitable and worthy object, 
promotive of the public good, shall be applied to the 
purposes of its dedication, and protected from spolia- 
tion and from diversion to other objects. Though de- 
voted to a particular use, it is considered as given to 
the public, and is therefore taken under the guardian- 
ship of the laws. If it cannot be applied ‘to the par- 
ticular use for which it was intended, either because 
the objects to be subserved have failed, or because they 
have become unlawful and repugnant to the public 
policy of the State, it will be applied to some object of 
kindred character, so as to fulfill in substance, if notin 
manner and form, the purpose of its consecration. 
The manner in which the due administration and ap- 
plication of charitable estates is secured, depends upon 
the judicial institutions and machinery of the particu- 
lar government to which they are subject. In Eng- 
land, the Court of Chancery is the ordinary tribunal 
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to which this class of cases is delegated, and there ure 
comparatively few which it is not competent toadmin- 
ister. Where there is a failure of trustees, it can ap- 
point new ones; and where a modification of uses is 
necessary in order to avoid a violation of the laws, it 
has power to make the change. There are some cases 
however which are beyond its jurisdiction; as where, 
by statute, a gift to certain uses is declared void, and 
the property goes to the king; and in some other cases 
of failure of the charity. In such cases the king, as 
parens patrie, under his sign manual, disposes of the 
fund to such uses, analogous to those intended, as 
seem to him expedient and wise. These general prin- 
ciples are laid down in all the principal treatises on the 
subject, and are the result of numerous cases and au- 
thorities. See Duke Char. Uses, chap. 10, §§ 4, 5, 6; 
Boyle Char., chaps. 3, 4; 2Story Eq. Jur., § 1167 et seq; 
Attorney-General v. Guise, 2 Vern. 266; Moggridge v. 
Thackwell, 7 Ves. 36b, 77; De Themmines v. De Bon- 
neval, 5 Russ. 289; Town of Pawlet v. Clark, 9Cranch, 
292, 335, 336; Beatty v. Kurtz, 2 Pet. 566; Vidal v. 
Girard’s Ex’rs, 2 How. 127; Jackson v. Phillips, 14 
Allen, 539; Ould v. Hospital, 95 U. 8S. 308; Jones v. 
Habersham, 107 id. 174. The individual cases cited are 
but indicia of the general principle underlying them. 
As such they are authoritative, though often in them- 
selves of minor importance. Bearing this in mind, it 
is interesting to see how far back the principle is 
recognized. In the Pandects of Justinian we find cases 
to the same effect as those referred to, antedating the 
adoption of Christianity as the religion of the Empire. 
Among others, in the Digest (liber 33, tit. 2, law 16), a 
case is reported which occurred in the early part of the 
third century, in which a legacy was left to a city in 
order that from the yearlyrevenues games might be cele- 
brated for the purpose of preserving the memory of the 
deceased. It was not lawful at that time to celebrate 
these games. The question was, what was to be done 
with this legacy. Modestinus, a celebrated jurist of 
authority replied: ‘Since the testator wished games 
to be celebrated which were not permitted, it would 
be unjust that the amount which he had destined to 
that end should go back to the heirs. Therefore let the 
heirs and magnates of the city be cited, and let an ex- 
amination be made to ascertain how the trust may be 
employed so that the memory of the deceased may be 
preserved in some other and lawful manner.’’ Here 
is the ductriue of charitable uses in anutshell. Domat, 
the French jurist, writing on the civil law, after ex- 
plaining the nature of pious and charitable uses, and 
the favor with which they are treated in the law, says: 
‘Tf a pious legacy were destined to some fuse which 
could not have its effect, as if a testator had left a legacy 
for building a church for a parish, or an apartment in 
a hospital, and it happened either that before his death 
the said church or the said apartment had been built 
out of some other fund, or that it was no ways neces- 
sary or useful, the legacy would not for all that, remain 
without any use; but it would be laid out on other 
works of piety for that parish, or for that hospital, ac- 
cording to the directions that should be given in this 
matter by the persons to whom this function should 
belong.’’ And for this priuciple he cites a passage from 
the Pandects. Dom. Civil Law, bk. 4, tit. 2, § 6, par. 
6. By the Spanish law, whatever was given to the ser- 
vice of God became incapable of private ownership, 
being held by the clergy as guardians Or trustees; and 
any part not required for their own support, and the 
repairs, books and furniture of the church, was devoted 
to works of piety, such as feeding and clothing the 
poor, supporting orphans, marrying poor virgins, re- 
deeming captives, and the like. Partida 3, tit. 18, Il. 
12-15. When property was given for a particular ob- 


ject, as a*church, a hospital, a convent or a com- 
munity, ete., and the object failed, the property did 
not revert to the donor, or his heirs, but devolved to 
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the crown, the church orother convent or community, 
unless the donation contained an express condition jp 
writing to the contrary. Tapia Febrero Novisimo, lib, 
2, tit. 4, chap. 22, §§ 24-26. A case came before Lord 
Bacon, in 1619 (Bloomfield v. Stowe Market, Duke, 
624), in which lands had been given before the Reforma. 
tion to be sold, and the proceeds applied, one-half to 
the making of a highway from the town in which the 
lands were, one-fourth to the repair of achurch in that 
town, and the other fourth to the priest of the church 
to say prayers for the souls of the donor and others, 
The lord keeper decreed the establishment of the uses 
for making the highway and repairing the church, and 
directed the remaining fourth (which could not, by 
reason of the change in religion, be applied ag 
directed by the donor) to be divided between the 
poor of the same town and the poor of the 
town where the donor inhabited. In the case of 
Baliol College, which came before the Court of Chan- 
cery from time to time for over a century and a half, 
the same principle was asserted, of directing a charity 
fund to a different, though analogous use, where the 
use originally declared had become contrary to the 
policy of the law. There a testator, in 1679, when 
Episcopacy was established by law in Scotland, gave 
lands in trust to apply the income to the education of 
Scotchmen at Oxford, with a view to their taking Epis- 
copal orders and settling in Scotland. Presbyterianism 
being re-established in Scotland after the revolution of 
1688, the object of the bequest could not be carried 
into effect; and the Court of Chancery, by successive 
decrees of Lord Somers and Lord Hardwicke, directed 
the income of the estate to be applied to the education 
of acertain number of Scotch students at Baliol Col- 
lege, without the condition of taking orders; and in 
consideration of this privilege, directed the surplus of 
the income to,be applied to the college library. See 
the cases of Attorney-General v. Guise, 2 Vern. 266; 
Attorney-General v. Baliol College, 9 Mod. 407; At- 
torney-General v. Glasgow College, 2 Colly. 665; 1 H. 
L. Cas. 800. And see abridgment of the above cases in 
14 Allen, 581, 582 (Jackson v. Phillips). Lord Chief 
Justice Wilmot, in his opinion in Attorney-General v. 
Lady Downing, Wilm. 1, 32, looking at the case on the 
supposition that the trusts of the will (which were for 
instituting a college) were illegal and void, or of such 
a nature as not fit to be carried into execution, said: 
“This court has long made a distinction between 
superstitious uses and mistaken charitable uses. By 
‘mistaken,’ I mean such as are repugnant to that 
sound constitutional policy which controls the inter- 
est, wills and wishes of individuals, when they clash 
with the interest and safety of the whole community. 
Property destined to superstitious uses is givan by law 
of Parliament to the king, to dispose of as he pleases; 
and it falls properly under the cognizance of a court of 
revenue. But where property is given to mistaken 
charitable uses, this court distinguishes between the 
charity and the use; and seeing the charitable bequest 
in the intention of the testator, they execute the in- 
tention, varying the use as the king, whois the curator 
of all charities, and the constitutional trustee for the 
performance of them, pleases to direct and appoint.” 
**This doctrine is now so fully settled that it cannot 
be departed from.”” Id. In Moggridge v. Thackwell, 
7 Ves. 36b, 69, Lord Eldon said: “I have no doubt 
that cases much older than I shall cite may be found. 
all of which appear to prove, that if the testator has 
manifested a general intention to give to charity, the 
failure of the particular mode in which the charity is 
to be effectuated shall not destroy the charity, but if 
the substantial intention is charity, the law will sub- 
stitute another mode of devoting the property to 
charitable purposes, though the formal intention as to 
the mode cannot be accomplished.” In Hill on Trus- 
tees, p. 450, after citing this observation of Lord Eldon, 
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itis added: ‘In accordance with these principles, it 
has frequently been decided that where a testator has 
sufficiently expressed his intention to dispose of his 
estate in trust for charitable purposes generally, the 
general purpose will be enforced by the court to the 
exclusion of any claim to the next of kin to take under 
a resulting trust, although the particular purpose or 
mode of application is not declared at all by the testa- 
tor. And the same rule prevails although the testator 
refers to some past or intended declaration of the par- 
ticular charity, which declaration is not made or can- 
not be discovered, and although the selection of the 
objects of the charity and the mode of application are 
left to the discretion of the trustees. And it is imma- 
terial that the trustees refuse the gift, or die, or that 
their appointment is revoked in the lifetime of the tes- 
tator, causing a lapse of the bequest at law. Thesame 
construction will also be adopted where a particular 
charitable purpose is declared by the testator which 
does not exhaust the whole value of the estate; or 
where the particular trust cannot be carried into ef- 
fect, either for its uncertainty or its illegality, or for 
waut of proper objects. And in all these cases the 
general intention of the testator in favor of charity 
will be effectuated by the court through a cy-pres ap- 
plication of the fund.’’ Thesame propositions are laid 
down by Mr. Justice Story in his Equity Jurispru- 
dence, section 1167 et seq. But it is unnecessary to 
make further quotations. These authorities are cited 
(and many more might be adduced) for the purpose of 
showing that where property has been devoted to a 
public or charitable use, which cannot be carried out 
on account of some illegality in or failure of the ob- 
ject, it does not, according to the general law of chari- 
ties, revert to the donor or his heirs, or other repre- 
sentatives, but is applied under the direction of the 
courts, or of the supreme power in the State, to other 
charitable objects, lawful in their character, but cor- 
responding, as near as may be, to the original intention 
ofthe donor. They also show that the authority thus 
exercised arises in part from the ordinary power of the 
Court of Chancery over trusts, and in part from the 
right of the government or sovereign, as parens patria, 
to supervise the acts of public and charitable institu- 
tions in the interest of those to be benefited by their 
establishment ; and if their funds become bona vacantia, 
or left without lawful charge, or appropriated to illegal 
purposes, to cause them to be applied in such lawful 
manner as justice and equity may require. If it should 
be conceded that a case like the present transcends 
the ordinary jurisdiction of the Court of Chancery, and 
requires for its determination the interposition of the 
parens patric of the State, it may then be contended 
that, in this country, there is no royal person to act 
as parens patric, aud to give direction for the applica- 
tion of charities which cannot be administered by the 
court. It is true we have no such chief magistrate. 
But here the Legislature is the parens patria, and un- 
less restrained by constitutional limitations, possesses 
all the powers in this regard which the sovereign pos- 
sesses in England. Chief Justice Marshall, in the 
Dartmouth College Case, said: ‘By the Revolution, 
the duties as well as the pewers of government de- 
volved on the people. * * * It is admitted that 
among the latter was comprehended the transcendent 
power of Parliament, as well as that of the executive 
department.’’ 4 Wheat. 651. And Mr. Justice Bald- 
win, in Magill v. Brown, Brightly N. P. 346, 373, a case 
arising on Sarah Zane’s will, referring to this declara- 
tion of Chief Justice Marshall, said: ‘‘The Revolution 
devolved on the State all the transcendent power of 
Parliament, and the prerogative of the crown, and 
gave their acts the same force and effect.’’ Chancellor 
Kent says: ‘In this country, the Legislature or gov- 
ernment of the State, as parens patric, has the right 
to enforce all charities of a public nature, by virtue of 





its general superintending authority over the public 
interests, where no other person is intrusted with 
it.” 4 Kent Com. 508, note. In Fontain v. Ravenel, 
17 How. 369, 384, Mr. Justice McLean, delivering the 
opinion of this court in a charity case, said: ‘* When 
this country achieved its independence, the preroga- 
tives of the crown devolved upon the people of the 
States. And this power still remains with them, ex- 
cept so far as they have delegated a portion of it to 
the Federal Government. The sovereign will is made 
known to us by legislative enactment. The State, asa 
sovereign, is the parens patria. This prerogative of 
parens patrie is inherent in the supreme power of 
every State, whether that power is lodged in a royal 
person, or in the Legislature, and has no affinity to 
those arbitrary powers which are sometimes exerted 
by irresponsible monarchs to the great detriment of 
the people, and the destruction of their liberties. On 
the contrary, it is a most beneficent function, and 
often {necessary to be exercised in the interests of 
humanity, and for the prevention of injury to those 
who cannot protect themselves. Lord Chancellor 
Somers in Cary v. Bertie, 2. Vern. 333, 342, said: ‘It 
is'true infants are always favored. In this court there 
are several things which belong to the king as pater 
patrie, and fall under the care and direction of this 
court, as charities, infants, idiots, lunatics, etc.” The 
Supreme Judicial Court of Massachusetts well said in 
Sohier v. Hospital, 3 Cush. 483,497: ‘It is deemed in- 
dispensable that there should be a power in the Legis- 
lature to authorize a sale of the estates of infants, 
idiots, insane persons, and persons not known, or not 
in being, who cannot act for themselves. The best in- 
terest of these persons, and justice to other persons, 
often require that such sales should be made. It would 
be attended with incalculable mischiefs, injuries and 
losses if estates in which persons are interested, who 
have not capacity to act for themselves, or who cannot 
be certainly ascertained, or are not in being, could 
under no circumstances, be sold, and perfect titles ef- 
fected. But in such cases, the Legislature, as parens 
patric, can disentangle and unfetter the estates by au- 
thorizing a sale, taking precaution that the substan- 
tial rights of all parties are protected and secured.” 
These remarks in reference to infants, insane persons, 
and persons not known, or not in being, apply to the 
beneficiaries of charities, who are often incapable of 
vindicating their rights, and justly look for protec- 
tion to the sovereign authority, acting as parens patria. 
They show that this beneficent function has not ceased 
to exist under the change of government from a mon- 
archy toa republic, but that it now resides in the legisla- 
tive department, ready to be called into exercise when- 
ever required for the purposes of justice and right, and 
is clearly capable of being exercised in cases of charities 
asin any other cases whatever. It is true that in some of 
the States of the Union in which charities are not 
favored, gifts to unlawful or impracticable objects, 
and even gifts affected by merely technical difficulties, 
are held to be void, and the property is allowed to 
revert to the donor or his heirs or other representa- 
tives. But this is in cases where such heirs or repre- 
sentatives are at hand to claim the property, and are 
ascertainable. It is difficult to see how this could be 
done in a case where it would be impossible for any 
such claim to be made; as where the property has 
been the resulting accumulation of ten thousand petty 
contributions, extending through a long period of 
time, as is the case with all ecclesiastical and com- 
munity funds. In such a case the only course that 
could be satisfactorily pursued would be that pointed 
out by the general law of charities, namely, for the 
government or the Court of Chancery to assume the 
control of the fund, and devote it to lawful objects of 
charity most nearly corresponding to those to which 
it was originally destined. It could not be re- 
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turned to the donors, nor distributed among the bene- 


fiviaries. The impracticability of pursuing a different 
course, however, is not the true ground of this rule of 


charity law. The true ground is that the property 
given to a charity becomes in a measure public prop- 
erty, only applicable as far as may be, it is true, to the 


specific purposes to which it is devoted, but within 
those limits consecrated to the public use, and become 


part of the public resources for promoting the happi- 
ness and well-being of the people of the State. Hence 
when such property ceases to have any other owner, 
by the failure of the trustees, by forfeiture for illegal 
application, or for any other cause, the ownership 
naturally aud necessarily falls upon the sovereign 
power of the State; and thereupon the Court of Chan- 
cery, in the exercise of its ordinary jurisdiction, will 
appoint a new trustee to take the place of the trustees 
that have failed, or that have been set aside, and will 
give directions for the further management and ad- 
ministration of the property; or if the case is beyond 
the ordinary jurisdiction of the court, the Legislature 
may interpose and make such disposition of the mat- 
ter as will accord with the purposes of justice and 
right. The funds are not lost to the public as charity 
funds; they are not lost to the general objects or class 
of objects which they were intended to subserve or 
effect. The State, by its Legislature or its judiciary, 
interposes to preserve them from dissipation aud de- 
struction, and to set them up on a new basis of useful- 
ness, directed to lawful ends, co-incident, as far as 
may be, with the objects originally proposed. The in- 
terposition of the Legislature in such cases is exempli- 
fied by the case of Town of Pawlet v. Clark, 9 Cranch, 
292, which arose in Vermont. In the town charter, 
granted in the name of the king in 1761, one entire 
share of the town lands was granted ‘“‘asa glebe for 
the church of England as by law established.”” There 
was no Episcopal church in the town until 1802. In 
that year one was organized, and its parson laid claim 
to the glebe lands, and leased them to Clark and others. 
Of course, this church had never been connected with 
the ‘‘ Church of England as by law established; ”’ and 
the institution of such achurch in 1802 was impossible, 
and would have been contrary to the public policy of 
the State. Meantime, in 1794, the Legislature had 
granted the glebe lands to the several towns to be 
rented by the selectmen for the sole use and support 
of public worship, without restriction as to sect or de- 
nomination. This law was subsequently repealed, and 
in 1805 the Legislature passed another act granting the 
glebe lands to the respective towns, to apply the rents 
to the use of schools therein. This was held to be a 
valid disposition. Mr. Justice Story, in the course of 
an elaborate opinion, among other things, showed that 
a mere voluntary society of Episcopalians within a 
town could no more entitle themselves, on account of 
their religious tenets, to the glebe than any other so- 
ciety worshipping therein. ‘The glebe,” he said, “ re- 
mained as an heredilas jacens, and the State, which 
succeeded to the rights of the crown, might, with the 
assent of the town, alien or incumber it, or might 
erect an Episcopal church therein,’ etc. ‘By the 
Revolution the State of Vermont succeeded to all the 
rights of the crown as to the unappropriated as well 
appropriated glebes.” Pages 334, 335. Again: “ With- 
out the authority of the State however they (the 
towns) could not apply the lands to other uses than 
public worship; and in this respect the statute of 1805 
conferred a new right, which the towns might or might 
not exercise at their own pleasure.’’ Page 336. Com- 


ing to the case before us, we have no doubt that the 
general law of charities which we have described is 


applicable thereto. It is true no formal declaration 
has been made by Congress or the Territorial Legisla- 
ture as to what system of laws shall prevail there. But 
it is apparent from the language of the organic act, 








— —————— — 
which was passed September 9, 1850 (9 St. 453), that i 
was the intention of Congress that the system of com. 
mon law and equity which generally prevails in this 
country should be operative in the Territory of U) 
except as it might be altered by legislation. Iy the 
ninth section of the act it is declared that the gy. 
preme and District Courts of the Territory “ shal] 
sess chancery as well as common-law jurisdiction,” 
and the whole phraseology of the act implies the same 
thing. The Territorial Legislature, in like manner, jy 
the first section of the act regulating procedure, ap. 
proved December 30, 1852, declared that all the courts 
of the Territory should have “law and equity jurisdig. 
tion in civil cases.’”’ In view of these significant pro- 
visious, we infer that the general system of commoy 
law and equity, as it prevails in this country is th 
basis of the laws of the Territory of [Utah. We may 
therefore assume that the doctrine of charities is ap. 
plicable to the Territory, and that Congress, in thee- 
ercise of its plenary legislative power over it, was en- 
titled to carry out that law and put it in force, in ity 
application to the Church of Jesus Christ of Latter. 
Day Saints. Indeed it is impliedly admitted by th 
corporation itself, in its answer to the bill in this case, 
that the law of charities exists in Utah, for it expressly 
says ‘*‘ that it was, at the time of its creation, ever sinc 
has been, and still is, a corporation or association for 
religious or charitable uses.” And again it says“ that 
prior to February 28, 1887, it had, as such corporation, 
as it lawfully might by the powers granted to it by its 
acts of incorporation, acquired and held from time to 
time certain personal property, goods and chattels, all 
of which it had acquired, held and used solely and only 
for charitable and religious purposes; that on the 28th 
day of February, A. D. 1887, it still held and owned 
certain personal property, goods and chattels donated 
to it by the members of said church and friends 
thereof solely and only for use and distribution for 
charitable and religious purposes; ’’ and “ that on Feb- 
ruary 28, 1887, John Taylor, who then held all the per- 
sonal property, money, stocks and bonds belonging to 
said defendant corporation as trustee in trust for said 
defendant, by and with the consent and approval of 
defendant, donated, transferred and conveyed all of 
said personal property, moneys, stocks and bonds held 
by him belonging to said defendant corporation, after 
setting apart and reserving certain moneys and stocks 
then held by him, sufficient in amount and necessary 
for the payment of the then existing indebtedness of 
said defendant corporation, to certain ecclesiastical 
corporations created and existing under and by virtue 
of the laws of the Territory of Utah, to be devoted by 
said ecclesiastical corporations solely and only to 
charitable and religious uses and purposes.’’ And the 
intervenors, Romney and others, who claim to repre- 
sent the hundred thousand and more individuals of 
the Mormon Church, in their petition say “that the 
said Church of Jesus Christ of Latter-Day Saints is, 
and for many years last past has been, a voluntary re- 
ligious society or association, organized and existing 
in the Territory of Utah for religious and charitable 
purposes; that said petitioners and others, for whose 
benefit they file this petition, are members of said 
church residing in said Territdry; that said church 
became possessed of all the above-described property 
in accordance with its established rules and customs, 
by the voluntary contributions, donations and dedica- 
tions of its said members, to be held, managed and ap- 
plied to the use and benefit of said church, and forthe 
maintenance of its religion and charities, by trustees 
appointed by said members semi-annually, at the gen- 
eral conference or meeting of said members.” The 
foregoing considerations place it beyond doubt that 
the general law of charities, as understood and adminis- 
tered in our Anglo-American system of laws, was and 
is applicable to the case now under consideration. 
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Then looking at the case as the finding of facts pre- 
sents it, we have before us—Congress had before it—a 
contumacious organization, wielding by its resources 
an immense power in the Territory of Utah, and em- 
ployiug those resources and that power in constantly 
attempting to oppose, thwart and subvert the legisla- 
tion of Congress, and the will of the government of 
the United States. Under these circumstances, we 
have no doubt of the power of Congress to do as it did. 
It is not our province to pass judgment upon the neces- 
sity or expediency of the act of February 19, 1887, un- 
der which this proceeding was taken. The only ques- 
tion we have to consider in this regard is as to the 
constitutional power of Congress to pass it. Nor are 
we now called upon to declare what disposition ought 
to be made of the property of the Church of Jesus 
Christ of Latter-Day Saints. This suit is, in some re- 
spects, an ancillary one, instituted for the purpose of 
taking possession of and holding for final disposition 
the property of the defunct corporation in the hands 
of a receiver, and winding up its affairs. To that ex- 
tent, and to that only, the decree of the Circuit Court 
has gone. In the proceedings which have been insti- 
tuted in the District Court of the Territory, it will be 
determined whether the real estate of the corporation 
which has been seized (excepting the portions ex- 
empted by the act) has or has not escheated or become 
forfeited to the United States. If it should be decided 
in the affirmative, then pursuant to the terms of the 
act, the property so forfeited and escheated will be 
disposed of by the secretary of the interior, and the 
proceeds applied to the use and benefit of common 
schools in the Territory. It is obvious that any prop- 
erty of the corporation which may be adjudged to be 
forfeited and escheated will be subject to a more abso- 
lute control and disposition by the government than 
that which is not so forfeited. The non-forfeited 
property will be subject to such disposition only as 
may be required by the law of charitable uses, while 
the forfeited and escheated property, being subject to 
a more absolute control of the government, will admit 
of a greater latitude of discretion in regard to its dis- 
position. As we have seen however Congress has 
signified its will in this regard, having declared that 
the proceeds shall be applied to the use and benefit of 
common schools in the Territory. Whether that will 
be a proper destination for the non-forfeited property 
will be a matter for future consideration, in view of 
all the circumstances of the case. As to the constitu- 
tional question, we see nothing in the act which, in 
our judgment, transcends the power of Congress over 
the subject. We have already considered the question 
of its power to repeal the charter of the corporation. 
It certainly also had power to direct proceedings to be 
instituted for the forfeiture and escheat of the real es- 
tate of the corporation; and if a judgment should be 
rendered in favor of the government in these proceed- 
ings, the power to dispose of the proceeds of the lands 
thus forfeited and escheated, for the use and benefit 
of common schools in the Territory is beyond dispute. 
It would probably have power to make such a disposi- 
tion of the proceeds if the question were merely one of 
charitable uses, and not of forfeiture. Schools and edu. 
cation were regarded by the Congress of the Confedera- 
tion as the most natural and obvious appliances for the 
promotion of religion and morality. In the ordinance of 
1787, passed for the government of the territory north- 
west of the Ohio, it is declared (urt.3): “ Religion, 
morality and knowledge being necessary to good govern- 
ment and the happiness of mankind, schools and the 
means of education shall forever be encouraged.’’ Mr. 
Dane, who is reputed to have drafted the said ordi- 
nance, speaking of some of the statutory provisions of 
os nage law regarding charities as inapplicable to 

ca, says: ‘‘ But in construing these laws, rules 


as that the erection of schools and the relief of the poor 
are always right, and the law will deny the application 
of private property only as to uses the nation deems 
superstitious.’’ 4 Dane Abr. 239. The only remaining 
constitutional question arises upon that part of the 
seventeenth section of the act under which the pres- 
ent proceedings were instituted. Wedo not well see 
how the constitutionality of this provision can be 
seriously disputed, if it be conceded or established 
that the corporation ceased to exist, and that its prop- 
erty thereupon ceased to have a lawful owner, and re- 
verted to the care and protection of the government 
as parens patrie. This point has already been fully 
discussed. We have no doubt that the state of things 
referred to existed, and that the right of the govern- 
ment to take possession of the property followed 
thereupon. The application of Romney and others, 
representing the unincorporated members of the 
Church of Jesus Christ of Latter-Day Saints, is fully 
disposed of by the considerations already adduced. 
The principal question discussed has been whether the 
property of the church was in such a condition as to 
autborize the government and the court to take pos- 
session of it and hold it until it shall be seen what 
final disposition of it should be made; and we think it 
was in such acondition, and that it is properly held in 
the custody of the receiver. The rights of the church 
members will necessarily be taken into consideration 
in the final disposition of the case. There is no ground 
for granting their present application. The property 
is in the custody of the law, awaiting the judgment of 
the court as to its final disposition, in view of the il- 
legal uses to which it is subject in the hands of the 
Church of Latter-Day Saints, whether incorporated or 
unincorporated. The conditions for claiming posses- 
sion of it by the members of the sect or community 
under the act do not at present exist. The attempt, 
made after the passage of the act on February 19, 1887, 
and while it was in the president’s hands for his ap- 
proval or rejection, to transfer the property from the 
trustee then holding it to other persons, and for the 
benefit of different associations, was so evidently in- 
tended as an evasion of the law that the court below 
justly regarded it as void and without force or effect. 
We have carefully examined the decree, and do not 
find any thing in it that calls for a reversal. It may 
perhaps require modification in some matters of de- 
tail, and for that purpose only the case is reserved for 
further consideration. U. S. Sup. Ct., May 19, 1890. 
Late Corporation of the Church of Jesus Christ of Lat- 
ter-Day Saints v. United States. Opinion by Bradley, 
J. Fuller, C. J., Field and Lamar, JJ., dissenting. 


—_—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW— MURDER — DRUNKENNESS.— Under 
the Revised Statutes of Indiana, 1881, section 1904, 
which provides that ‘* whoever purposely, and with 
premeditated malice * * * kills any human being, 
is guilty of murder in the first degree,” where the evi- 
dence shows that the defendant had drunk to excess 
on the day of the homicide, and the jury have been in- 
structed that drunkenness is no palliation or excuse 
for crime, it is reversible error to refuse to instruct 
them that if, upon the whole evidence, they have 
reasonable doubt whether, at the time of the killing, 
defendant had sufficient mental capacity to deliber- 
ately think upon and rationally determine to kill the 
deceased, they cannot find him guilty of murder in the 
first degree, though such inability was the result of in- 
toxication. The distinction between murder in the 
first degree and murder in the second degree has been 





have been laid down which are valuable in every State; 
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s0 often stated, and is so well understood, that it would 
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be useless repetition to reiterate it here. Fahnestock 
v. State, 23 Ind. 231; Binns v. State, 66id. 428; McDer- 
mott v. State, 89 id. 187; Koerner v. State, 98 id. 7. It 
is sufficient to say that in order that there may be such 
premeditated malice as will make a homicide murder 
in the first degree the thought of taking life must have 
been consciously conceived in the mind, the concep- 
tion must have been meditated upon, and a deliberate 
determination formed to do the act. Where a homi- 
cide has been preceded by aconcurrence of will with 
an intention to kill, and these are followed by a delib- 
erate thought or premeditation, although they follow 
as instantaneously as successive thoughts can follow 
each other, the premeditator may be guilty of murder 
in the first degree. But as it is of the very essence of 
the crime that there should have been time and oppor- 
tunity for deliberation or premeditation after the 
mind has consciously formed the design to take life, it 
follows as a necessary corollary that there must have 
been the mental capacity to think deliberately upon, 
and determine rationally in respect to, the nature and 
consequences of the act which follows. It would bea 
legal as well as a logical incongruity to hold that the 
crime of murder in the first degree could only be com- 
mitted after deliberate thought or premeditated 
malice, and yet that it might be committed by one who 
was without mental capacity to think deliberately or 
determine rationally. Asa matter of course, the rule 
is universal that voluntary intoxication is no excuse 
for crime, nor dues it in any degree mitigate or palli- 
ate au offense actually committed. To hold otherwise 
would unbridle crime and subvert public order. On 
the contrary, where there is reason to believe that one 
has conceived the design to commit acrime, and while 
harboring the unlawful purpose, voluntarily becomes 
intoxicated in order to blunt his moral sensibilities and 
nerve himself up to the execution of his preconceived 
design, the offense is thereby greatly aggravated. State 
v. Robinson, 20 W. Va. 713. Where however the es- 
sence of a crime depends upon the intent with which 
an act was done, or where an essential ingredient of 
the crime consists in the doing of an unlawful act with 
a deliberate and premeditated purpose, the mental con- 
dition of the accused, whether that condition is occa. 
sioned by voluntary intoxication, or otherwise, is an 
important factor to be considered. Smith v. Com., 1 
Duv. 227; State v. Garvey, 11 Minn. 163 (Gil. 95). Thus, 
in Cline v. State, 43 Ohio St. 332, the learned judge, de- 
livering the judgment of the court, said: ‘‘ Where a 
person, having a desire to do to another an unlawful 
injury, drinks intoxicating liquors to nerve himself to 
the commission of the crime, intoxication is held, and 
properly, to aggravate the offense; but at present the 
rule that intoxication aggravates crime is confined to 
cases of that class. * * * But in many cases evi- 
dence of intoxication is admissible with a view to the 
question whether a crime has been committed; or, 
where acrime consisting of degrees has been committed, 
such evidence may be important in determining the 
degree.” Pigman v. State, 14 Ohio, 555; Lytle v. 
State, 31 Ohio St. 196; Davis v. State, 25 id. 369; Rob- 
erts v. People, 19 Mich. 401; State v. Welch, 21 Minn. 
22. In the appiication of this principle, the Supreme 
Court of the United States reversed a judgment of con- 
viction of murder in the first degree in Hopt v. Peo- 
ple, 104 U. S. 631. The court below instructed the jury 
to the effect that ‘‘a man who voluntarily puts himself 
in a condition to have no control of his actions must be 
held to intend the consequences. The safety of the 
community requires this rule. Intoxication is so easily 
counterfeited, and, when real, is so often resorted to 
as a means of nerving a person up to the commission 
of some desperate act, and is, withal, so inexcusable in 
itself, that law has never recognized it as an excuse for 
crime.” The accused requested the court to give an 
instruction similar to that requested and refused in 





the present case. After asserting the general rule of 
the common law, that voluntary intoxication affords 
no excuse, justification or extenuation of a crime com. 
mitted under its influence, Mr. Justice Gray, deliygp. 
ing the judgment of the court, said: ‘“* But when g 
statute establishing different degrees of murder re. 
quires deliberate premeditation in order to constitute 
murder in the first degree, the question whether the 
accused is in such a condition of mind, by reason of 
drunkenness or otherwise, as to be capable of deliber. 
ate premeditation, necessarily becomes a material sub. 
ject of consideration by the jury.” Com. v. Dorsey, 
103 Mass. 412; Pirtle v. State, 9 Humph. 663; Hailey, 
State, 11 id. 154; Jones v. Com., 75 Penn. St. 403; Kee. 
nan v. Com., 44 id. 55; People v. Belencia, 21 Cal. 544; 
State v. Johnson, 40 Conn. 136; Maxw. Crim. Prog, 
227-229. So in Buckhannon y. Com., 86 Ky. 110, the 
court said: “A deliberate intent to take life is an eg. 
sential element of murder. Drunkenness, as a fact, 
may therefore be proven, as bearing upon its existence 
or non-existence. It is not admissible upon the ground 
that it, in and of itself, excuses or mitigates the crime, 
because one offense cannot justify or palliate another, 
but because, under the circumstances of the case, it 
may tend to show that the less and not the greater 
offense was committed.’’ See also State v. Sopher, 70 
Iowa, 494. 1n State v. Johnson, supra, the Supreme 
Court of Connecticnt, in reversing a judgment of con- 
viction of murder in the first degree, the court beluw 
having given and refused instructions similar to those 
involved in the present case, used the following lan- 
guage: *‘A deliberate intent to take life is an essential 
element of that offense. The existence of such an in- 
tent must be shown asa fact. Implied malice is suffi- 
cient, at common law, to make the offense murder, and 
under our statute to make it murder in the second de- 
gree; but to constitute murder in the first degree actual 
malice must be proved. Upon this question the state 
of the prisoner's mind is material. In behalf of the 
defense, insanity, intoxication or any other fact which 
tends to prove that the prisoner was incapable of de- 
liberation, was competent evidence for the jury to 
weigh. Intoxication is admissible in such cases, notas 
an excuse for crime, not in mitigation of punishment, 
but as tending to show that theless and not the greater 
offense was in fact committed.” State v. Johnson, 41 
Conn. 585; Jones v. State, 29 Ga. 594. “‘ In those States,” 
says a learned author, ‘‘in which murder has been di- 
vided by statute into degrees, it has been held that, if 
the accused was intoxicated to such an extent as to de- 
prive him of the power to form a design, the offense 
could be no more than murder in the second degree.” 
Lawson Insan. as Def. 741; 1 Whart. Crim. Law, §$ 51, 
52. ‘* Drunkenness, we have seen, doves not incapaci- 
tate one to commit either murder or manslaughter at 
the common law,”’ says Mr. Bishop, ‘‘ because, to con- 
stitute either, the specific intent to take life need not 
exist, but general malevolence is sufficient. But, where 
murder is divided by statute into two degrees, and to 
constitute it in the first degree there must be the spe- 
cific intent to take life, this specific intent does not in 
fact exist, and the murder is not in this degree, where 
one not meaning to commit a homicide becomes 80 
drunk as to be incapable of intending to do it, and 
then, in this condition, kills » man.” 1 Bish. Crim. 
Law (7th ed.), § 409. This court, although not always 
enunciating it with entire accuracy, has constantly 
recognized the rule declared in the above cases. Thus, 
in Smurr v. State, 88 Ind. 504, where it appeared that 
the accused was excited by intoxicating drink at the 
time of the homicide, an instruction was approved, 48 
accurately expressing the law, in which the jury were 
told that “voluntary intoxication is no excuse for 
crime, as long as the offender is capable of conceiving 
an intelligent design.”” So in Fisher v. State, 64 Ind. 
435, a prosecution for larceny, after stating the general 
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rule that voluntary intoxication is no excuse for crime, 
unless the habit has been indulged to such an extent as 
to pervert or destroy the mental faculties, the court 
said: ‘There are cases which hold that, in prosecu- 
tions for murder, drunkenness at the time may be 
shown, as affecting the question of premeditation.”’ 
Dawson v. State, 16 Ind. 428; Bradley v. State, 31 id. 
499: Rogers v. State, 33 id. 543; Cluck v. State, 40 id. 
263; Bailey v. State, 26 id. 422; Robinson v. State, 113 
id. 510. In order that there may be no misapprehen- 
sion, and to prevent voluntary intoxication from being 
used as a cloak to shield those who, from sheer wick- 
edness of heart, and regardless of consequences, allow 
themselves to be driven to the commission of crimes, 
it should be said that mere intoxication, in the absence 
of such mental incapacity resulting therefrom as ren- 
ders one who takes‘the life of another incapable of 
thinking deliberately, and meditating rationally upon 
the purpose to take human life, and which leaves him 
with full power to know the quality of his act and to 
abstain from doing it, cannot, of itself, be regarded as 
sufficient to reduce a homicide from murder in the first 
to murder in the second degree. Walker v. State, 85 
Ala. 7; 1 Bish. Crim. Law, § 410: ‘‘In other words, it 
is the absence of that self-determining power which in 
asane mind renders it conscious of the real nature of 
its own purposes, and capable of resisting wroug im- 
pulses. When this self-governing power is wanting, 
whether it is caused by insanity, gross intoxication or 
other controlling influence, it cannot be said, truth- 
fully, that the mind is fully conscious of its own pur- 
poses and deliberates or premeditates, in the sense of 
the act describing murder in the first degree.’’ Jones 
v. Com., supra. Drunkenness cannot be considered as 
an excuse for crime, but may be taken into considera- 
tion for the purpose, solely, of passing on the fact of 
premeditation, keeping in view the fact that a man 
may act with premeditation while under the influence 
of intoxicating liquor, or he may have harbored the 
design to commit the crime before becoming intoxi- 
cated. People v. Williams, 43 Cal. 345; State v. Rob. 
inson, 20 W. Va. 713. It seems scarcely necessary to 
add that we are not dealing with the question of volun- 
tary intoxication as an excuse for crime, or as render- 
ing the accused criminally irresponsible, but only with 
intoxication resulting in that degree of mental dis- 
turbance or distortion that renders the accused inca- 
pable of committing murder in the first degree. Ind. 
Sup. Ct., April 22, 1890. Aszman v. State. Opinion by 
Mitchell, C. J. 


NEGOTIABLE INSTRUMENT — CONSIDERATION. —6., 
who was unmarried and sick with consumption, lived 
with plaintiffs at intervals for about a year, and paid 
his board. Plaintiffs, in addition to his board, ren- 
dered him various small services, particularly in 
the care of him when sick, for which he promised 
to pay them. A short time before his death he 
delivered plaintiffs his note for $700, and said to 
them: “I wantiyou to have that if [ die; but if I get 
well I want the note back, and I will then pay you 
what is right.” Held, that the note was made on suffi- 
cient consideration. Prof. John William Smith, in his 
Lectures on the Law of Contracts, in answer to the 
question, “what does the law recognize as a consid- 
eration capable of supporting a simple contract?” 
gives this short practical rule: “Any benefit accruing 
to him who makes the promise, or any loss, trouble or 
disadvantage undergone by or charge imposed upon 
him to whom the promise is made, is a sufficient con- 
sideration in the eye of the law to sustain the promise.’ 
‘And he adds: “Accordingly, in the absence of fraud, 
mere inadequacy of consideration is no ground for 
avoiding a contract.” Smith Cont. 141, 148. Judge 
Storrs, in Clark v. Sigourney, 17 Conn. 517, says: “Any 
act done by the promisee at the request of the prom- 





isor, by which the former sustains any loss, trouble or 
inconvenience, constitutes a sufficient consideration 
for a promise, although the latter obtains no advan- 
tage therefrom; and in respect to the extent of such 
loss, trouble or inconvenience it is immaterial that it 
is of the most trifling description, provided it be not 
utterly worthless in fact and in law.’’ See also Bar- 
num v. Barnum, 8 Conn. 469. ‘‘A valuable considera- 
tion, in the sense of the law, may consist either in 
some right, interest, profit or benefit accruing to the 
one party, or some forbearance, detriment, loss or re- 
sponsibility given, suffered or undertaken by the 
other.”?’ Currie v. Misa, L. R., 10 Exch. 162. “If the 
parties, being in a situation and having the ability to 
do so, have exercised their own independent judg- 
ment as to the value of the subject-matter, courts of 
equity should not and will not interfere with such 
valuation.”?> Pom. Eq. Jur., § 926. ‘‘ In the absence of 
* * * fraud, * * * inadequacy of consideration 
is not sufficient to avoid a contract, even in equity.” 
Bedel v. Loomis, 11 N. H. 19. Chancellor Kent, in Os- 
good v. Franklin, 2 Johns. Ch. 1, says: ** There is no 
case where mere inadequacy of price, independent of 
other circumstances, has been held sufficient to set 
aside a sale made between parties standing on equal 
ground, and dealing with each other without any im, 
position or oppression.”’ ‘“Inadequacy of considera- 
tion is not, then, of itself, a distinct principle of relief 
in equity. The common law knows no such principle. 
The consideration, be it more or less, supports the con- 
tract.”’ 1 Story Eq. Jur., § 245. See also Warner v. 
Daniels, 1 Woodb. & M. 110; Train v. Gold, 5 Pick. 380; 
Boothe v. Fitzpatrick, 36 Vt. 681. The case of Worth 
v. Case, 42 N. Y. 362, is a case very similar in many re- 
spects to the one now in hand. Dean v. Carruth, 108 
Mass. 242, is another case of like kind. The case of 
Wolford v. Powers, 85 Ind. 294, was brought on a prom- 
issory note executed in consideration of a father’s 
naming a child after the promisor, and in pursuance of 
the promisor’s agreement that if the child Were so 
named he would provide for its education and support. 
It was held that this was a valid consideration. Earl 
v. Peck, 64 N. Y. 596, was a case brought on a note for 
$10,000 executed by the defendant’s testator. The 
plaintiff had been in the service of the deceased for 
some six or seven years as his housekeeper, and he was 
indebted to her for her services. The note was made only 
about two hours before his death. No contract had been 
made as to the rate of compensation for the services. 
but the deceased had said he would pay her well, and 
the evidence tended to show that the amount of com- 
pensation was to be left to him. The court said: 
‘*Mere inadequacy of consideration, except as a cir- 
cumstance bearing upon the question of fraud, * * * 
is not a defense toa note. It is not necessary that the 
consideration of a note shall be equal in pecuniary 
value to the obligation incurred.”” See also Cowee v. 
Cornell, 75 N. Y. 91. Conn. Sup. Ct. Errors, Sept. 13, 
1889. Appeal of Clark. Opinion by Andrews, C. J. 





CORRESPONDENCE. 





ENGLISH JUDGES AND AMERICAN DECISIONS. 


Editor of the Albany Law Journal: 

Frequent comment has been made upon the con- 
temptuous language applied to American decisions by 
the lords justices (dn re Missouri Steamship Company, 
42 Ch. Div. 330-1); but, so far as [ have observed, atten- 
tion has not been ealled to the fact that the justices 
who were most severe in condemning the practice of 
citing American authorities, read several passages from 
the decision of our Supreme Court in the Montana 
Case, 129 U. S. 397, to show that they were “ proceeding 











40 


THE ALBANY LAW JOURNAL. 














not only according to the English law, but also accord- 
ing to the law of America.” 

Another fact, noted by the reporter, shows that the 
occasion chosen by the justices for voiciug their disap- 
proval of attempts to get light from American cases, 
was inopportune. He states that ‘‘ the appeal came on 
to be heard on the 20th of June, 1888, but the hearing 
stood over to await the decision of the Montana Case 
in the Supreme Court of the United States *’ until May 
1, 1889. In such circumstances it would seem that 
counsel would be expected to cite the American decis- 
ion, not that such citation would be a lecture on the 
impropriety of their’ conduct, nor furnish a pluusible 
excuse for the learned lord justices te protest against 
quoting American decisions, as a waste of time. 

However, this unwillingness of English judges to ad- 
mit that it is possible for them to learn any thing from 
American decisions is not new. An illustration in 
point is afforded by Ex parte Young. Inre Kitchen, 17 
Ch. Div. 668. The question in this case was whether a 
judgment against the principal debtor was binding on 
the surety, who was not made a party to the action. 
There was no English decision precisely in point, and 
counsel for the appellant cited Douglass v. Howland, 
24 Wend. 35. Weare told in the head-note that the 
New York case was followed by the Chancery Divis- 
ion (and the decision of the registrar in bankruptcy be- 
low was reversed), but neither of the lord justices 
deigns to refer to the American decision in his opinion, 
although each adopts the conclusion reached by Judge 
Cowen in Douglass v. Howland. It certainly would 
have been courteous for the English court to acknowl- 
edge not only the priority of the American decision, 
but to compliment the learning and ability displayed 
by a great American jurist in his determination of a 
pioneer case. 

F. M. Burpick. 

July 7, 1890. 





NOTES. 

N Matter of Power, 86 N. Y. 563, the attorney resist- 
ing his own disbarment, observed in his brief: “ If 
the decision of this court should be adverse to this ap- 
pellant, then it should be published that the courts of 
this State discard the Christian religion; and Bun- 
yan’s ‘ Pilgrim’s Progress,’ written upon the theory 
that accomplishing the journey, receiving forgiveness 
at the foot of the Celestial Mountain, all of Christian's 
burdens are rolled off his back and he mounts with 
light and joyous steps to the gates of the Celestial 
City, should be re-written, and declare: But the Su- 
preme Court of the State of New York picked up the 
burden, placed it again upon Christian’s back, and 
compelled him to bear it up the mountain and into the 


Celestial City, to be borne during eternity.”” They re- 
placed the burden. 
In his brief in Walsh v. People, 88 N.Y. , Mr. A. 


H. Dailey thus protested against the district attor- 
ney’s exhibiting to the jury, in his opening, a photo- 
graph of the young woman, the victim of the homi- 
cide for which the prisoner was on trial: ‘‘ The poorest 
observer of human nature will tell us that the most 
exalted mind is the constant subject of impressions, 
made at the instant that the eye catches a glimpse or 
the ear a sound. No man looks at the face of another 
without immediate impressions, either favorable or 
unfavorable, being formed. It isa part of our nature 
to read character from the form of the head and the 
facial expression. It isa gift possessed by the brute 
creation as well as by mankind. A dog will take to a 
kindly face, and show his teeth at or fly from a vicious 
one. He will often fight a tramp, but fawn at the feet 
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of a man who carries in his person an air of respecta- 
bility. We instinctively turn away from human de. 
formity, and are ill at ease in the presence of a face 
brazened by vice. We shun the presence of a man 
whose face denotes that brutal passion controls his ac- 
tions. And itis not until man’s better nature hag 
been corrupted by sin that he feels at home in the 
habitations of the wicked. 

“The reverse of the preceding remarks is also true 
when the impressions are pleasing. Take a face that 
indicates refinement, purity and virtue, and impres- 
sions come like sunlight to the heart, and we ¢ 
them away and dwell upon them with benefit to our. 
selves; for whatever a man sees that impresses him as 
pure and noble, purifies and enobles his whole na- 
ture. 

“ Pictures are the representations of reality, but sel- 
dom convey so correct an impression of the character. 
istics of the original as the original would if present, 
Phetographs of persons adorn our homes and grace 
places of the highest art. The subject, particularly if 
a lady, adorns herself with whatever she can obtain 
that may tend to add acharm to her natural attrac- 
tions. She arranges her toilet with consummate skill, 
and puts on her sweetest smile to increase the beauty 
of her person. The artist himself, by long experience, 
has learned to place his subject in the exact position 
where deformities, if any, will be concealed, and the 
most harmonious expression will be obtained. When 
the first impression appears the sitter is astonished to 
find that the camera has reproduced every freckle, 
every wrinkle around the eye and every furrow upon 
the brow. She is displeased. ‘ But wait,’ says the ar- 
tist, ‘until it is finished; those will all come out in the 
dressing.’ Aud they do come out. He carefully ex- 
punges the freckles, wrinkles and furrows. He dark- 
ens the hair and pencils the eyebrows, and traces eye- 
lashes where they nevergrew. From this negative he 
now reprints and glosses up the picture. His sitter is 
delighted. She did not know she was so good-looking, 
nor did any one else. It may look something like the 
original, but it flatters, and hence is pleasing, and is 
distributed among friends and admirers, to produce a 
pleasing effect and favorable impression upon whomso- 
ever shall see it. 

** The picture in question most undoubtedly was not 
an exception to the general class of photographs. The 
picture was thrust in the faces of the jury because it 
would impress them that a beautiful, innocent, young 
girl had been ruthlessly stabbed to the heart by the de- 
fendant, and this at the very outset of the trial roused 
a dangerous prejudice in the minds of the jury against 
him. 

“They looked upon a picture of youth, innocence 
and loveliness, and as it were, gazed upon the very 
bosom into which was plunged a wicked knife. They 
were roused from the very depths of their souls with 
indignation. They could not forget that picture if they 
would. It mattered little after that what evidence 
was produced to show that the prisoner’s mind was un- 
balanced and crazed until he was an unfeeling mad- 
man. That face and form roused their feelings, pity 
and vengeance at one and the same time, and they 
could not, would not, and did not stop to consider 
the question whether one so beautiful and young 
could have been so inhumanly killed by any but 4 
madman. 

‘If it was a competent and proper thing for the 
prosecutor to present this picture to the jury, he could 
with the same same propriety have embalmed her body, 
encased it in a box, and atthe opening of his address 
have exposed the corpse to the jury,” etc. Then fol- 
lows Antony’s speech over Ceesar’s body. 

Mr. Walsh labored under the misfortune of having 
killed too good-looking a girl or one who had too adroit 
a photographer. 
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CURRENT TOPICS. 





HE committees of the Judiciary Commission have 
agreed, it is said, on certain recommendations 
which will be certain to cause a great deal of dis- 
cussion. One recommendation is to reduce the 
term of the Supreme Court judges to eight years. 
At the risk of firing our gun before the enemy is in 
sight, we will say that at present we deem this ill 
advised. The long term, of fourteen years, has 
done away with some objections of a good deal of 
force which have been raised against the elective 
system. The infrequency of judicial elections un- 
der the present system may have tended — it would 
seem to have a natural tendency—to make 
the judges independent of party. At all events the 
long term seems to us preferable to the short, be- 
cause it mixes the judicial tenure up with caucuses 
and elections as little as practicable, and is a just 
compromise of the claim for a life-term, If there is 
any virtue in the short term, it must be applicable 
to the Court of Appeals as well. There can be no 
logical distinction between the two courts, The 
committee also recommend the abolition of pen- 
sions. It is notorious that the people are very much 
opposed to the judicial pension system, and such a 
recommendation would undoubtedly be overwhelm- 
ingly adopted. And yet we do not believe our 
judges have ever been overpaid, or are likely to be. 
Their salaries are small in comparison with those of 
the English judges, who hold for life. In no case 
has the payment of pensions been burdensome or 
excessive, and the matter can always be regulated 
by putting in nomination only those who can serve 
out their term. Another recommendation, about 
the reporter's office, does not seem wise. One 
man cannot well report all the decisions of all the 
courts — not even all those of the Court of Appeals 
alone. There ought to be two reporters of the 
Court of Appeals and one of the Supreme Court, to 
be appointed by the respective courts, and the State 
should control all the reports, or at all events farm 
out the publishing. The idea of saddling one man 
with the labor of editing twelve volumes of re- 
ports annually, which is the current number of the 
two courts, is absurd. A volume every three months 
is all that one man can do well. The reporting of 
the cases is almost as important as the decision of 
them. We would not seriously object to a bureau 
of reporting for all the courts, with one responsible 
head, who should be authorized to procure proper 
assistance, but we think it would be better to keep 
the reporting separate, as at present. In the prob- 
lem of consolidation of the New York city courts 
we have not taken much interest, but it is evident 
that the city should have several surrogates. One 
man cannot administer the estates of a million and 
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a half of people. We shall look with a great deal 
of interest for the report on the subject of the num- 
ber of Supreme Court judges and the composition 
of the Court of Appeals. 


Instances of marked politeness of the appellate 
court toward the court of another State and toward 
counsel may be found in 99 New York. In Coyken- 
dall v. Constable, p. 316, Finch, J., says: ‘‘ Our 
great respect for the learned judge who wrote the 
opinion has caused us to give additional reflection 
to the views we have expressed, but has not shaken 
our conviction,” etc. The same Chesterfieldian 
magistrate says, at page 336: ‘“‘ Upon the argument 
of this appeal the learned counsel for the appellants 
expressed a regret that he had been unable to im- 
press upon the General Term the precise and accu- 
rate point which he desired to make. The sugges- 
tion warns us to study the argument now made 
attentively, and not to miss its force and direction, 
and to endeavor to hold firmly for analysis and ex- 
amination the distinction sought to be drawn, how- 
ever it may seem to us somewhat subtle and nar- 
row.” But this ‘‘ mild-mannered ” judge walked 
the counsel off the plank just thesame. We always 
knew the jig was up when the judges were polite to 
us. It was like the new suit of clothes and last 
drink to the convict about to be swung off. The 
sacrificial bull-head was always garlanded. 


The leading article in the July Green Bag is the 
first part of a sketch of the New York Court of Ap- 
peals, by the editor of this journal. This install- 
ment brings the history down to the reorganization 
of the court in 1870. It is illustrated with portraits 
of Bronson, Jewett, Gardiner, Davies, Porter, the 
Seldens, Denio, Johnson, Comstock and Cady, and 
gives brief sketches of these men, and reminiscences 
of Edmonds, Gould, Hogeboom and Platt Potter. 
Most of the originals of these portraits are rare, and 
it has been a work of some difficulty to obtain re- 
productions. In most instances the results are very 
satisfactory. There is also a two-page reproduction 
of the famous large photograph by Notman of the 
court of 1878, consisting of Church, Folger, An- 
drews, Rapallo, Allen, Earl and Miller, with por- 
traits of fifty-one eminent members of the bar in the 
foreground, among whom are Evarts, Beach, Field, 
Hale, Dwight, Vanderpoel, Hand, Porter, Ruger, 
Comstock, Joseph H. Choate, Kernan, A. J. Parker, 
Sherman 8. Rogers, Benjamin D. Silliman, William 
A. Butler, Henry E. Davies, George F. Danforth, 
Moak, Cowen and Henry R. Selden. Mr. Melville 
M. Bigelow, writing us on the subject of this arti- 
cle, remarks: ‘‘I have had occasion to speak of the 
court of the time of which you write, as making 
‘the golden age in the judiciary of New York,’ and 
their decisions touching any subject as ‘matchless 
in American jurisprudence.’ This is in the second 
volume of my Fraud (Fraudulent Conveyances), to 
be published in the autumn. No other court on 
this side of the water has had so clear a conception 
and grasp of the true meaning of the statutes of 
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Elizabeth as the Court of Appeals and the old Su- 
preme Court and Court of Errors.” This is high 
praise from a very competent expert. Mr. Bigelow 
regrets that more was not told of Bronson, whom 
he considers ‘‘a very great judge—one of our 
greatest.” There is singularly little afloat or acces- 
sible concerning Bronson. We have an impression 
that his greatness consisted largely in a strong tem- 
per and a good power of expression. Mr. W. F. 
Cogswell says he lacked equity knowledge. In 
speaking of Ward Hunt the writer makes a singular 
mistake in saying that he was governor of the State. 
That was Washington Hunt. In this number of the 
Green Bag is a rendering of Lickbarrow v. Mason, by 
John Poppleton, in verse, which Tennyson might 
have written if he had been a lawyer. 


It is commonly declared by the rum interest that 
prohibitory laws increase drunkenness. This is 
probably based on the natural obstinacy of man- 
kind, and their determination to have what they 
are denied. We have always regarded this as a 
very silly statement, and in a recent number of the 
New York Press we find a paragraph concerning 
car-heating that seems to countenance our view by 
analogy. The Press says: ‘‘So far only the New 
England States and New York have passed laws re- 
quiring cars to be heated otherwise than by 
stoves. Statistics which have been gathered by 
railroad experts show that it is only where such 
laws have been enacted that tixe railroads have been 
‘educated’ to meet the public demand, * * * 
The New England States and New York have laws 
requiring the abolition of the deadly car stove. 
Illinois, which is given as an example, has more 
railroad mileage than any other State in the Union, 
and has no law as to car-heating. The result is 
seen in her low percentage of cars heated by steam.” 
This is accompanied by a table showing that in 
New York ninety per cent and in New England 
fifty-seven per cent of the cars are so heated, while 
in Illinois only eight per cent are so heated. This 
seems better than to leave the matter optional. 


The Executive Council of the Association for the 
Reform and Codification of the Law of Nations 
‘*have much pleasure in informing the members of 
the association that the worshipful the mayor and 
the corporation of the city of Liverpool have in- 
vited them to hold the fourteenth conference at the 
Town Hall, Liverpool, from Tuesday, the 26th of 
August next, at 10 a. m., to the following Saturday. 
At the request of the Average Adjusters’ Associa- 
tion, one of the principal matters for discussion will 
be: ‘Whether, and how far, it is desirable to 
amend the York-Antwerp Rules of International 
General Average, as settled at the conference of 
this association in 1877.’ This preliminary notice 
is given in order to enable those who may be 
specially interested in the object to prepare for the 
discussion. The Chamber of Commerce at Liver- 
pool has, in conjunction with some of the leading 
inhabitants of that city, formed an influential com- 
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mittee for the reception of members of the associa. 
tion attending the conference. The report of the 
Executive Council for the past two years, compris. 
ing full reports of three important international 
conferences to which the council sent delegates, is 
in the press, and will be issued to the members in g 
few days.” 








NOTES OF CASES. 

|* Stokes v. Allen, 56 Hun, 526, an action brought 

to restrain the use of the word ‘‘life” upon a 
book published and sold by the defendants, it ap- 
peared that the plaintiffs were engaged in publish- 
ing an illustrated book called ‘‘ The Good Things 
of Life,” which consisted of pictorial illustrations 
taken from a serial publication known as ‘“ Life,” 
together with brief sentimental dialogues. The 
defendants’ book was designated ‘The Spice of 
Life,” and consisted of illustrated pictorials and 
short dialogues which were taken, not from the se- 
rial called ‘‘ Life,” but from a German paper called 
‘*The Fliegende Blaetter.” Upon the cover of the 
plaintiffs’ book the word ‘‘life” was included 
within quotation marks, but these marks were not 
used upon the defendants’ cover, neither was the 
color of the lettering similar. The similarity of the 
books consisted wholly in their size and the color 
of their binding; in other respects, including their 
contents, they were wholly different. Held, that 
defendants did not infringe. The court said: ‘The 
letters forming the word are nearly, if not quite, 
double the size on the plaintiffs’ book of those used 
in the formation of the word upon the defendants’ 
book. And the quotation marks employed by the 
plaintiffs, as attendants of the word ‘ life,’ indicate 
that what was intended to be referred to as ‘The 
Good Things” were obtained from some particular 
and specific source, while no such limitation affects 
the use of the word by the defendants, but it has 
been employed in its general sense without restric- 
tion or qualification. And it is evident from these 
dissimilarities that the plaintiffs have employed the 
word ‘life’ in a sense differing from that in which 
it has been employed by the defendants. And the 
use of it by the latter in no respect infringes upon 
its employment on the book of the former. The 
plaintiffs have employed it to indicate and include 
selections from the serial known as ‘Life.’ The de 
fendants have employed it to indicate pictorial 
illustrations and sentiments of an entirely distin- 
guishable character, illustrative of comical and sen- 
timental representations of life in general. And as 
this was a word of popular use and significance, 
there seems to be no substantial legal reason which 
would stand in the way to prevent the defendants 
from employing it in this manner. It may properly 
be conceded that words of common use may be 80 
employed as to acquire a limited additional signifi- 
cance by way of designating a particular article of 
manufacture or production, and in that sense be en- 
titled to the protection of the court by way of in- 
junction against infringement by another person or 
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persons, Royal Baking Powder Co. v. Sherrell, 93 
N. Y. 331; Taylor v. Gillies, 59 id. 331; Hier v. 
Abrahams, 82 id. 519. But the law has not been, 
neither does nor could it practically be, extended 
any further than that. And it therefore has been 
held that ‘ words are but symbols.’ When they are 
used to signify a fact, or when, with what purpose 
soever used, they do signify a fact which others may 
by the use of them express with equal truth, others 
have an equal right to them forthat purpose. Cas- 
well v. Davis, 58 N. Y. 223, 235. And this was fol- 
lowed in Colman v. Crump, 70 N. Y.573. And the 
rule applicable to this class of cases was subjected 
to the same qualification in Manufacturing Co, v. 
Trainer, 101 U. S. 51. It was there said, with the 
approval of the court, that a person ‘has no right 
to appropriate a sign or symbol, which from the na- 
ture of the fact it is used to signify, others may em- 
ploy with equal truth, and therefore have an equal 
right to employ for the same purpose.’ Id. 54. 
And as much as that was conceded by the plaintiffs’ 
counsel upon the trial, for it was stated by him that 
‘we do not claim any exclusive right to the use of 
the word ‘life.’ And that concession was sub- 
stantially a concession that the plaintiffs had no 
substantial ground to stand upon in the mainten- 
ance of their action. for while they used the word 
‘life’ for one object, the defendants, without in- 
trenching in the least degree upon that use of it, 
employed it for another and a different object. By 
the plaintiffs it was used in a specific and limited 
sense, while the defendants used it in its general 
sense, each expressive of a work having no common 
origin, compiled from different sources and illus- 


_ trated by different pictorials and sentiments, It is 


not sufficient to maintain the action that purchasers 
inattentively might accept the defendants’ publica- 
tion in place of the plaintiffs’, But it is necessary 
to maintain their action that the defendants should 
have employed this word ‘life’ with the same sig- 
nificance, in whole or in part, as it has been em- 
ployed by the plaintiffs, And that, from the proofs, 
it is clear they have not done.” 





In Stelz v. Schreck, New York Supreme Court, 
Special Term, June, 1890, it was held that an abso- 
lute divorce turns a tenancy by entirety into a ten- 
ancy in common. Patterson, J., said: ‘‘The ques- 
tion now before the court is, what becomes of the 
estate and the title when the marriage relation is 
dissolved, not by death, but by a decree of a court 
of competent jurisdiction granting a divorce a vin- 
culo between parties seized of an estate by the en- 
tirety? The tenure by which the parties held was 
purely one of the common law, founded altogether 
upon the identity of the husband and wife as one legal 
person, and therein consisted the difference between 
that estate and a joint tenancy. MeCurdy v. Can- 
ning, 64 Penn. St. 39. The grantees did not, and 
could not, take by moieties because of their mar- 
riage relation and their legal unity and identity, 
and partition could not be made, although that may 
now be done in New York, under chapter 472 of 
the Laws of 1880. The effect of that statute is not 





to change the legal character of the estate unless 
the parties make partition according to its terms. 
As the estate in its creation under the form of the 
deed as affected by the relation of the grantees to 
each other (by which relation their interests in the 
subject of the grant were controlled) arose out of 
the existence of a marriage between them, so the 
continuance of that estate depended on the mainten- 
ance of that relation, for the whole estate would 
vest absolutely in a surviving husband or wife. If 
that relation ceased during the life-time of both 
parties, the principal element of the estate ceased, 
namely, that of ownership of husband or wife as 
such. But the dissolution of the marriage did not 
necessarily destroy all property right of the one 
against whom the decree was pronounced, for there 
is no condition fairly to be implied as annexed to 
the estate that infidelity to the marriage vow, even 
when a divorce is judicially ordered, shall have that 
effect, and determine the whole interest of the guilty 
party in the grant. No such feature is mentioned 
in the books as annexed to the estate, and there is 
no authority in the courts to resort to equitable con- 
siderations to add incidents to common-law tenures 
not known or declared to belong to them by the 
common law itself, or not necessarily connected 
with them, nor to apply the supposed analogy of 
statutes even as ancient as that of Westminster II, 
taking away dower in certain cases from an adulter- 
ous wife. The question now presented has re- 
ceived consideration from the text-writers (2 Bish. 
Mar. & Div., § 716; Freem. Cotenancy & Part., § 76), 
and it is stated by them that the effect of an abso- 
lute divorce on an estate in entirety is to convert 
that estate into one of tenancy in common. Both 
these judicious writers seem to base their statement 
of the law on this subject on what was decided in 
Ames v. Norman, 4 Sneed, 696. In that case the 
court says: ‘If the rights of husband and wife in 
relation to an estate held by entireties are not al- 
tered by the decree declaring the divorce, what be- 
comes of the joint estate? What are their respective 
rights in the future in regard to it? They are no 
longer one legal person. The law itself has made 
them twain, They are no longer capable of holding 
by entireties. The relation upon which that ten- 
ancy depended has been destroyed; the one legal 
person has been resolved by judgment of law into 
two distinct individual persons, having in the fu- 
ture no relation to each other, and with this change 
of their relations must necessarily follow a corre- 
sponding change of the tenancy dependent upon 
the previous relation, As they cannot longer hold 
by a joint seizen, they must hold by moieties, The 
law, by destroying the unity of persons between 
them, has by necessary consequence destroyed the 
unity of seizen in respect to the joint estate, for in- 
dependent of their matrimonial union this tendency 
cannot exist.’ In Lash v. Lash, 58 Ind. 528, it is 
said: ‘ Tenancy by entireties originated in the mar- 
ital relation, founded on the idea of the unity of 
husband and wife, rendering them but one person 
in law. The continuance of such tenancy ina given 
case depended upon the continuance of the marital 
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unity. The dissolution of that unity before death, 
whereby two actual persons were restored to their 
natural severalty, operated to divide the title to the 
estate held by them while husband and wife by en- 
tireties equally between them, making them tenants 
in common thereof. When there was nothing in 
the deed of conveyance controlling the matter the 
effect of the divorce was to simultaneously destroy 
the tenancy by entireties.’ To the same effect is 
also Harrier v. Wellner, 80 Ill, 197. The doctrine 
announced by the text-writers and in the cases re- 
ferred to is applicable to this cause. The question 
does not seem to have arisen in this State, nor can 
I find any case of authority at variance with those 
cited.” 


In Orr v. Clark, Supreme Court of Vermont, 
April 22, 1890, in a suit to establish title, it ap- 
peared that defendant had frequently admitted 
possession of an instrument under which plaintiff 
claimed, but in his answer denied all knowledge of 
it, and refused to produce it. Jield, that secondary 
evidence of its contents was admissible; and where 
that was vague and imperfect every presumption 
should be against defendant. The court said: “The 
oratrix now invokes the application of the maxim, 
omnia presumuntur contra spoliatorem, and cites, 
among other cases, Armory v. Delamirie, 1 Strange, 
505. In that case a person in a humble station in 
life, having found a jewel, took it to the shop of a 
goldsmith to inquire its value, who having got the 


jewel into his possession, under pretense of weigh- 
ing it, took out the stone, and on the finder refus. 
ing to accept a small sum for it, returned to him the 


empty socket. An action of trover having been 
brought to recover damages for the detention of the 
stone, the jury were directed, that unless the de- 
fendant produced the jewel, and thereby showed it 
not to be of the finest water, they should presume 
the strongest against him, and make the value of 
the best jewel that would fit the socket the measure 
of their damages. This maxim has often been ap- 
plied in cases where written instruments of evidence 
have been destroyed or suppressed. This not only 
raises a presumption that the evidence suppressed 
would, if produced, militate against the party sup- 
pressing it, but procures more ready admission to 
the evidence of the opposite side. 2 Best Ev. 412. 
‘If,’ says Lord Chief Justice Holt, in Anon., 1 Ld. 
Raym. 731, ‘a man destroys a thing that is designed 
to be evidence against himself, a small matter will 
supply it.’ In Hunt v. Matthews, 1 Vern. 408, a 
widow, before her marriage with her second 
husband, assigned over the greater part of her 
estate to trustees in trust for her children by her 
first husband. The husband, suppressing the deed, 
was decreed to pay £800, the sum proved to have 
been mentioned in the deed as the value of the 
goods. See also Wardour v. Rerisford, id. 452, and 
Dalston v. Coatsworth, 1 P. Wms, 781. In Rex v. 
Arundel, Hob, 109, the king claimed title to land 
by an attainder of high treason. On its being 
shown that the deeds whereby the estate came to 
the party attainted were not extant, but were very 





strongly suspected to have been suppressed by some 
one under whom the defendant claimed, a decree 
was made that the crown should hold and enjoy the 
land until the defendant should produce the deeds, 
and the court thereupon take further consideration 
and order. Mr. Best seriously questions whether 
this maxim has not been carried too far, and quotes 
Lord Eldon in Barker v. Ray, 2 Russ. 73, who said; 
‘The jurisdiction of the court in matters of spolia- 


tion has gone along way. * * * To say thatif ' 


you once prove spoliation you will take it for 
granted that the contents of the thing spoliated are 
what they have been alleged to be, may be, in a 
great many instances, going a great length.’ In this 
case it is not necessary to.go further than was held 
in Life & Fire Ins. Co, v. Mechanic Fire Ins. Co.,1 
Wend. 31, that ‘the refusal to produce books or 
papers upon notice given does not warrant the pre- 
sumption that if produced they would show the 
facts to be as alleged by the party giving notice, 
The only effect of such refusal ig that parol evidence 
of their contents may be given; and if such second- 
ary evidence be imperfect, vague and uncertain as 
to dates, sums, etc., every intendment and pre- 
sumption shall be against the party who might re- 
move all doubt by producing the higher evidence. 
Some general evidence of such parts of their con- 
tents as are applicable to the case must first be 
given before any foundation is laid for any infer- 
ence or intendment on account of their non-produc- 
tion.’ Downing v. Plate, 90 Ill. 268, is also a case in 
point. It may fairly be presumed that when a wit- 
ness refuses to explain, the explanation would be to 
his prejudice. This presumption will not alone suf- 
tice to establish the contents of the suppressed docu- 
ment, but may be considered in connection with 
secondary evidence.” 


—>—_ 


THE TILDEN WILL AND THE TILDEN TRUST. 


poten a testator empowers his executors to pay 

over to a corporation to be created for the purpose 
of carrying out his will, the whole or any part of bis 
residuary estate as they may think fit. The act of in- 
corporation is passed and the transfer is made to it of 
all the residue. Does the corporation acquire the prop- 
erty lawfully, or does it go to the heirs on the ground 
of the invalidity of the testamentary disposition? This 
would seem to be the most serious question involved 
in the Tilden will case. 

The Roosevelt Hospital case (Benedict v. Boardman, 
43 N. Y. 254) established the point thatan executory 
bequest limited to the use of a corporation, to be.cre- 
ated within the period allowed for the vesting of fu- 
ture estates and interests is valid. In that case the 
fund went to the executrix in trust to pay the same to 
nine “residuary legatees in trust for a hospital endow- 
ment.” They were directed to apply to the Legisla 
ture and get themselves incorporated. Chief Judge 
Church held “that the testator intended to limit 4 
contingent future interest in the nature of an execu: 
tory devise.”’ 

In the thirty-fifth clause of the Tilden will the ex 
ecutors are requested to obtain as speedily as possible 
from the Legislature an act of incorporation of an !- 
stitution to be known as the “ Tilden Trust,’’ with ca- 
pacity to establish and maintain a free library and read- 
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ing-room in the city of New York. In this, as in Roose- 
 yelt Hospital case, the scheme was to found a public 
charity through the medium of a proposed corporation. 
There was this difference however between the two, that 
the Roosevelt Hospital took the whole fund, upon and 
by virtue of its incorporation, but the Tilden Trust 
nothing. Chief Judge Church held that the testator 
designed that the title to the funds or property in 
question “should vest in the corporation immediately 
upon its creation.’’ lt is plain that in the Tilden will 
the testator designed nothing of the kind. On the con- 
trary, he left it exclusively to his executors to de- 
termine whether the Tilden Trust should have all or 
any part of his residuary estate. He authorized them 
“to convey to or apply to the use of” the new cor- 
poration “the rest, residue and jremainder of all my 
real and personal estate,” “‘or so much thereof as they 
may deem expedient.’’ The contestants claim that this 
difference is fatal to the gift to the Tilden Trust. They 
argue that as every thing is left to the absolute discre- 
tion of the executors, there is no certainty about any 
thing, and no valid disposition of any thing. The cases 
upon which they seem to place their chief reliance are 
Prichard vy. Thompson, 95 N. Y. 76, and Holland v. 
Alcock, 108 id. 312. Neither of these cases had any 
thing to do with a corporation to becreated. The will 
in both imposed duties upon the executors in the na- 
ture of a trust, as they were imperative. In Prichard 
y. Thompson the executors were directed to distribute 
afund among such charitable and educational cor- 
porations in the States of New York and Maryland as 
they should select, they being bound however to make 
the selection. In Holland v. Alcock they were di- 
rected to apply the funds in question to the purpose of 
having prayers offered for the repose of souls in purga- 
tory “ina Roman Catholic church to be by them 
selected.’’ In both these cases the clauses containing 
the directions as above were held to be void for in- 
definiteness in the designation of the beneficiaries. 
Turning now to the clause of the Tilden will relating 
to the Tilden Trust, we find no trust duty and nothing 
akin to it of any kind imposed upon the executors. 
Especially, when it comes to the point of paying over 
to and applying to the use of the new corporation, 
every thing is optional with them and nothing obliga- 
tory or compulsory. Trusts are always imperative. 
They speak in words of command. If they do not, then 
there is no trust. What we have to do with then, in 
this part of the will, whatever it is, itis certainly noth- 
ing in the nature of atrust. But it is rather in the na- 
ture of an executory devise or conditional gift. 

As the law now stands, a man in his will may hang 
up his estate fora period of two lives, upon a string 
of contingencies, and keep the legal title meanwhile 
“swinging in abeyance; ’’ andif all the contingencies 
happen before the lives expire, the estate may vest in 
4 natural or artificial person not in being when the tes- 
tator died and not then ascertainable. There is some- 
thing of this kind in the Tilden will so far as regards 
the provision for a free library and reading-room. In 
dealing with this provision, we have nothing to do 
with uses and trusts, properly so called, but we have a 
great deal to do with future estates, executory devises, 
contingent remainders, discretionary powers, and in- 
terests that become vested only upon the fulfillment of 
conditions precedent. 

As laid down in the Revised Statutes future estates 
are contingent ‘‘ whilst the person to whom or the 
event upon which they are limited to take effect re- 
mains uncertain.’’ Both these uncertainties may oc- 
cur, so that one and the same future estate may depend 
upon a double contingency. It was so in Purdy v. 
Hayt, 2 N. Y. 446, and it is so in the Tilden will case. 
Here, asin the Roosevelt Hospital case, there was a 
contingency as to the person until there was a corpo- 
Tation in existence that auswered the description and 





requirements of the will. But we have here in addi- 
tion an uncertain event upon which the future estate 
is limited to take effect, und that is the consent of the 
executors as attested by corresponding action on their 
part. It is analogous to gifts and legacies made de- 
pendent on good behavior and where the executors are 
made sole judges of the behavior. Take the case of a 
gift to a daughter upon her marriage with the approval 
of the executors. Or rather, to make the analogy more 
nearly perfect, take the case of a testator who has sev- 
eral married children. Suppose he makes a gift or 
legacy of a certain sum to the first granddaughter of 
his that may be born after his death, to take effect 
however only upon her marriage, and not even then 
unless she marries with the approval of the executors 
during the continuance of two lives in being at the 
time of his death, and not even then, except as to such 
part or portion of the legacy as they in their discretion 
may think best. Now you may say what you please 
about the unwisdom and the whimsicality of such a 
bequest, and about the extreme doubtfulneas of its 
ever being realized. All the contingencies involved in 
it may very possibly happen in the natural course of 
things, and at all events it is not too much to say that 
there is no legal objection to its validity. The rule of 
the Revised Statutes is: ‘‘ No future estate otherwise 
valid shall be void on the ground of the probability or 
improbability of the contigeucy on which it is limited 
to take effect.”’ 

The legal status of the Tilden Trust before the trans- 
fer made to it by the executors was similar to that of 
the seven children and two grandchildren to whom 
were allotted eight and a half shares, on the final dis- 
tribution at the end of the trust term, in Havley v. 
James, 5 Paige and 16 Wend. Chancellor Walworth 
said (p. 468): ‘‘ The extent of the share of the estate, if 
any, which is to become vested in each, is referred 
wholly to the decision of the trustees for the partition 
upon the then state of moral character.’’ In the Court 
of Errors Judge Bronson said (p. 176): ‘‘ But the per- 
sons who may take under the power have as yet no 
fixed interest. It is not only undetermined what por- 
tion of the estate, if any, they will be entitled to re- 
ceive—whether one-twelfth part each or a smaller 
quantity—but whether they will ever be entitled to 
any thing depends on a contingent event—the decision 
which the trustees shall make at the end of the term 
in relation to moral character. Until that decision is 
made, it is impossible to say that they have any cer- 
tain interests which must vest in possession if they live 
until the time prescribed for the execution of the 
power. It is not now certain, nor can it be during the 
term, that they will ever have a right to the future en- 
joyment of the estate.” No intimation is made by 
either of the eminent judges just named, nor does the 
idea appear to have occurred to them, that the discre- 
tionary power conferred upon the trustees was of it- 
self invalid, or that it impaired the validity of any part 
of the will. The same may be said of Judge Comstock 
in his opinion in Beekman v. Bonsor, 23 N. Y. 298, and 
of Judge Noah Davis in Burns v. Clark, 37 Barb. 496, 
These were both cases of testamentary gifts, condi- 
tioned upon the exercise of discretionary powers. 

In construing wills we have to deal with different 
kinds of uncertainty. Jarman says that it is funda- 
mentally requisite to the validity of every disposition 
“that there be a definite subject and object, and un- 
certainty in either of these particulars is fatal.” Vol. 
1, p. 316. On the other hand, Blackstone says: “An 
executory devise of lands is such a disposition of them 
by will, that thereby no estate vests at the death of 
the devisor, but only on some future contingency.” 
Vol. 2, p. 172. We have seen how under the Revised 
Statutes, in all cases of contingent future estates, there 
is an uncertainty as to the person to whom or the event 
upon which they are limited to take effect. Now itis 
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obvious that the uncertainty condemned by Jarman is 
quite different from that spoken of by Blackstone and 
the Revised Statutes. In the one case it is helpless 
and incurable. In the other it inheres in the nature 
of the estate, but is inevitably reduced to a certainty 
by the progress of events. It isin the interest of the 
contestants of the Tilden will, as it was of the Roose- 
velt will, to mix up and confound as much as possible 
these different kinds of uncertainty. 

Thus far nothing has been said about the latter 
branch of the alternative in the thirty-fifth clause, by 
which the executors, in a certain contingency, are di- 
rected to apply thé residuary estate in the way ‘‘ most 
widely and substantially beneficial to the interests of 
mankind.’’ Nobody pretends that this is valid. But 
it is difficult to see how its invalidity should affect the 
first branch of the alternative relating to the Tilden 
Trust. However, it is not proposed to enter upon the 
discussion of that question here. 


New York, July 10, 1890. 


ELIAL F. HALL. 


Se 


FOREIGN JUDGMENTS — RECOGNIZANCE— 
LIMITATION OF ACTIONS. 





NEW JERSEY SUPREME COURT, DEC. 5, 1889. 


ELASSER V. HAINEs. 

A judgment founded on a recognizance entered in the court 
of a State on the return of two successive writs of scire 
facias nihil habet will be regarded as valid and conclusive 
in this State. 

A recognizance is not within the bar of the statute of limita- 
tions of this State. 


EMURRER to pleas. The declaration contained 
two counts. In substance, the first stated the fol- 
lowing facts, viz.: That the plaintiff, on the 10th of Oc- 
tober, 1868, obtained a judgment in the District Court 
for the city and county of Philadelphia, in the State of 
Pennsylvania, for a certain sum of money, against one 
William E. Owens. That a fieri facias was issued 
thereon. That afterward, on the 20th of October, 1868, 
at the September term of the said District Court for, 
etc., the said defendant, in his own proper person, 
came before the said District Court, and then and 
there, in open court, acknowledged himself to be 
holden and bound to the said plaintiff in the sum, etc., 
for the said William E. Owens, upon condition that if 
the said William E. Owens should not pay the amount 
of the said debt, interest and costs, which had been 
recovered against him as aforesaid, in the District 
Court aforesaid, befure the expiration of nine months 
from the third Monday of September, 1868, then the 
said defendant would pay the amount of the debt, in- 
terest and costs aforesaid, for him, the said William 
E. Owens. That said recognizance was approved of by 
said court, and was entered into for the purpose and 
in conformity of an act of the Legislature of Pennsyl- 
vania, the substance of which was set out, to the effect 
“that every defendant in any judgment obtained as 
aforesaid may, upon entering security in the nature of 
special bail, have a stay of execution thereon during 
thirty days from the rendition of such judgment; and 
if, during that period, he shall give security, to be ap- 
proved by the court, or by a judge thereof, for the sum 
recovered, together with interest and costs, he shall be 
entitled to the stay of execution ”’ for a time specified. 
That, said judgment remaining unpaid after the lapse 
of the time specified, a writ of scire facias, * according 
to the practice of thesaid District Court and the rules 
of the common law, upon said recognizance, issued out 
of said court,” directed to the proper officer, against 
the said defendant, aud wae duly returned to the said 











court by said officer nihil habet. That a second geiye 
facias was similarly issued and returned; and there. 
upon judgment was rendered on said recognizange, 
against said defendant, by said District Court, ete, Ty 
this count the defendant pleaded aclio non, because he 
was never served with process in said suit; that hedid 
not appear to said suit in person or by attorney; that 
he was not resident nor present within the jurisdic. 
tion of the said District Court at any time pending 
said suit, or when judgment was rendered thereon; 
and this he is ready to verify, etc. This plea was de. 
murred to. The second count was founded on the 
recognizance itself, mentioned in the first count above 
set out; and to this count the defendant pleaded that 
the supposed cause of action did not accrue within six. 
teen years before the commencement of this suit, ete, 
This plea was also demurred to. 


C. H. Beasley, for plaintiff. 
M. R. Sovy, for defendant. 


Beastey, C. J. The two questions involved will be 
considered seriatim, as they are raised upon the record. 
The first count of the declaration is based on a judg. 
ment upon a recognizance rendered in the District 
Court of the city and county of Philadelphia. From 
this narration of the ground of the action, it is shown 
that the plaintiff obtained a judgment in the court just 
mentioned against one Owens; that by a statute of 
Pennsylvania a defendant was entitled toa stay of exe- 
cution for a definite period by giving security in acer- 
tain mode for the sum recovered; and that the defend- 
ant, in order to obtain for said Owens the benefit of 
that provision, ‘‘in his own proper person,” in the 
language of the pleading, ‘‘came before the said Dis- 
trict Court, and then and there, in open court, 
acknowledged himself to be holden and bound to the 
said plaintiff in the sum of 3600, upon condition thatif 
the said William E. Owens should not pay the amount 
of said debt, interest and costs, which had been ren- 
dered against him as aforesaid in the District Court 
aforesaid, before the expiration of nine months from 
the third Monday of September, in the year of our 
Lord one thousand eight hundred and sixty-eight, 
then the said defendant would pay the amount of the 
debt, interest and cost aforesaid, for bim, the said 
William E. Owens.” It is then averred that, the time 
specified having elapsed without payment, two suc- 
cessive writs of scire fucias, according ‘to the prac 
tice of said District Court and the rules of the com- 
mon law,” were issued; and which having been re- 
spectively duly returned nihil habet, a judgment was 
thereupon entered in said court, on such recognizance, 
in favor of the plaintiff, against the defendant. The 
defendant, by the force of his plea, does not deny that 
he made the recognizance in question, nor that it was 
forfeited, and that judgment was entered upon it by 
the methods and in the manner stated, but, by way of 
avoidance of it sets-up that he was not served with 
process in the suit; that he did not appear thereto by 
person or by attorney; and that he was not resident or 
present within the jurisdiction of the said court, ete. 

It is obvious, from this summary of the pleadings, 
that the contention of the defense is that, although the 
judgment in question may possibly be valid in the State 
of Pennsylvania, where it was rendered, it is destitute 
of all legal force outside of that domain, for the reason 
that the adjudicating court had no jurisdiction over 
the person of the defendant. Inasmuch as the judg- 
ment referred to has all the effect of a judgment in 
personam, there can be no doubt touching the correct- 
ness of this position, if the fact upon which it rests be 
conceded. The declaration, in the Constitution of the 
United States, “that full faith and credit shall be 
given in each State to the public acts, records and ju- 
dicial proceedings of every other State,” and the act 
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of Congress supplementing this provision, does not 
apply to the instance of a general judgment against a 
person over whom the court has no juridical authority. 
Such an unauthorized magisterial procedure in a State 
is regarded in all the otber States as a nullity, and to 
which, consequently, the constitutional mandate is not 
applicable. This doctrine is so absolutely settled by a 
train of decisions in both the Federal and State courts 
that it must be assumed as an admission in every dis- 
cussion of the subject. Therefore the only point for 
decision in the present case, relating to this subject, 
is whether the judgment now in question is one of 
those just mentioned, that is, a judicial determination 
against a person with respect to whom the court had 
no right of judicature. 

The suit in question was based upon a recognizance, 
the procedure being two successive writs of scire facias 
returned nil habet, and judgment thereupon. This was 
plainly a proceeding in conformity with the practice of 
the common law. Consequently, it will be observed 
that the proposition on which the defense rests is this: 
that all judgments obtained by force of this ancient 
method were coram non judice, and therefore abso- 
lutely void. If this be so, then the startling fact is ex- 
hibited that from the remotest antiquity it has been 
customary for the English court to sanction judg- 
ments of this abnormal character; and this, so far as 
appears, without protest, or even criticism. And yet 
it is certain that the act of rendering a personal judg- 
ment against a defendant who was without notice of 
the proceeding, and who had not been afforded an op- 
portunity to be heard, would have been as repugnant 
to the genius of the common law as it would be to the 
principles of natural justice. The entire procedure of 
outlawing stands as a monument of the truth of this 
observation; for that formula originated in the theory 
that before a cause could go to judgment the defend- 
ant should not only be summoned, but should be pres- 
ent in court, and that such presence should be mani- 
fested by the record. Evidently, if these proceedings 
on recognizances be liable to the stigma now sought to 
be cast upon them, they were and are mere excres- 
cences upon the system of which they formed a part; 
and in this view the circumstance seems absolutely un- 
explainable that in the whole compass of Jegal litera- 
ture, neither in commentary nor in report, is there any 
intimation that such a course of judicial action was 
regarded as being incompatible with the methods of 
ordinary practice, or with the rules of legal science. 
And, if we add to this weighty consideration the 
further fact, that this form of judgment, now so 
harshly denounced as being incongruous with one of 
the indispensable rudiments of law, has not only thus 
been accepted by the courts at Westminster for a pe- 
riod beginning before the Year-Books, but has been 
also so accepted by the courts of almost every State of 
the Union, as well in Pennsylvania, in which the pres. 
ent procedure originated, asin this State, in which it 
is now challenged, we have a situation, which of itself 
would strongly incline the mind to the belief that there 
must of necessity be some error in the contention that 
the proceedings in question are in point of fact judg- 
ments in personam, by courts having no jurisdiction 
over the person against whom they are rendered. The 
great importance of this question is obvious; for, if it 
be true that a judgment entered against a defendant 
in his absence, in the old mode, or its equivalent, is a 
proceeding in a court devoid of all jurisdiction in the 
matter, the result must be that all these various recog- 
nizances are unenforceable as long as the conusor ab- 
sents himself from the State in which they were en- 
tered into. Such a doctrine must necessarily abrogate 
all the statutory regulations that exist in this State on 
the subject. If,in these instances, it be conceded 
that the court has no jurisdiction, it follows, as a 
necessary consequence, that the entire proceeding cul- 





minating in the judgment cannot be possessed of a 
shade of legality, even within the territory in which it 
was transacted, for, assuredly, no part of such pro- 
cedure would constitute due process of law; and, that 
being the case, the recent amendment to the Federal 

Jonstitution illegalizes the entire affair, so that, in a 
legal point of view, it is an absolute nullity. Formerly 
a judgment entered in the way provided by the stat- 
ute of a State was sometimes held to be enforceable in 
such State, even though the court officiating were not 
possessed at the time of jurisdiction over the person of 
the defendant according to the general principles of 
law and justice, as where such defendant was a non- 
resident, and no process had been served upon him, 
and no notice had been given except by way of public 
advertisement; at the same time, it being conceded 
that such judgment would not be recognized exterri- 
torially. But now, by force of the addition to the 
Federal Constitution just adverted to, such judgment 
would be of no legal avail either at home orabroad. In 
Pennoyer v. Neff, 95 U. 8S. 714, it was conclusively set- 
tled that a sale of land under execution, by force of a 
judgment obtained in a State court, in conformity 
with the local statute, against a non-resident, who was 
not served with process, and who did not appear, was 
a void act, so that no title passed. It is therefore un- 
deniable that, if the procedure now in question is to be 
rejected as inoperative and void, so must every judg- 
ment on a recognizance be, similarly, everywhere re- 
jected, that is not founded on a personal summons to 
the party, or on his voluntary appearance. Under the 
prevalence of such a principle, there would seem to be 
no possible process that could be devised whereby a 
judgment could be legally entered upon a recognizance 
in the court in which it had been given, in case the 
conusor had left, and remained out of, the State. 

* In the present case, it seems to me that in all essen- 
tial respects the strict line of the common-law prac- 
tice was pursued. The defendant being absent, there 
were two successive writs of scire facias regularly re- 
turned nil habet. According to the ancient course, this 
warranted the judgment. It is true that by force of a 
statute of Pennsylvania a judgment quod recuperet has 
been substituted for the award of execution to the 
conusee, But this is a mere difference of form. The 
two judgments appear to be precisely equipollent. At 
common law the award of execution on the record of 
the debt confessed established conclusively the exist- 
ence of such record, and that the debt established by 
it remained at the time unpaid and undischarged, and 
that the conusee was entitled to raise such money by 
any of the ordinary writs of execution. A judgment 
quod recuperet would appear to be possessed of no 
greater efficacy than this. In both cases the judgments 
are in personam, and they are equally operative on the 
lands and chattels of the conusor, within the jurisdic- 
tion of the court, which are owned by him at the time, 
or which he may subsequently acquire; and the one 
judgment, as well as the other, under the same cir- 
cumstance, will support aca. sa. It would seem, con- 
sequently, quite unreasonable to maintain that a pro- 
cedure that will validate one of such judgments will 
not have a similar efficacy with respect to the other. 
The two procedures are, as to substance, alike; and it 
does not seem to me that the idea ought to be toler- 
ated that the judicial action of the court of a sister 
State is to be rejected on a shadowy distinction, 
founded on a form of entry. In settling these judicial 
transactions between the States, resting, as they do, in 
part upon constitutional mandate and in part upon in- 
ternational comity, matters of procedure should, as 
far as practicable, be put out of sight, and the ques- 
tions presented should be tested by a reference as little 
as possible to mere form, and as much as possible to 
the fundamental principles and maxims of jurispru- 
dential justice. Referring to this subject, Judge Story 
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forcibly says: ‘* Every such judgment ought to be pre- 
sumed to be correct, and founded in justice.” Story 
Const., § 1310. In my estimation, the judgment now 
in question, with respect to its legal effect, is substan- 
tially the same as a common-law judgment of the same 
class; and, while a distinction between them may be 
predicated, no rea] difference can be shown. And, in- 
deed, if even a marked and substantial difference could 
be exhibited, it is not perceived how such fact could in 
any degree affect tne determination of the present in- 
quiry. That inquiry relates altogether to the question 
whether, under the circumstances presented, the Dis- 
trict Court of Philadelphia, by force of the procedure 
adopted, had such jurisdiction over the person of the 
defendant as to warrant the rendition of the judgment 
now before us. It would seem self-evident that if such 
jurisdiction existed, soas to validate the entry of a 
common-law judgment awarding an execution, the 
same scope of cognizance over the person would of ne- 
cessity legalize the entry of this statutory judgment 
quod recuperet. The result is that, in my view, we have 
here a judgment entered in entire conformity with the 
principles and practice of the common law; and from 
such conclusion it seems to me the necessary corollary 
that such procedure cannot be impugned exterritori- 
ally, by the court of any State, on the ground that it 
was coram non judice. 

The English common law forms the basis of Ameri- 
can jurisprudence; and, for my part, [ am ready to 
adopt it as an axiom that every judgment rendered in 
the court of a State in a civil proceeding, according to 
that system, and with the assent of the local law, 
must, by force of the Federal Constitution and statute, 
be accepted by the tribunals of every other State as 
possessed of an unquestionable legality. It is not per- 
ceived that this broad proposition, in the most distant 
degree, conflicts with any thing that is possessed of 
judicial authority. 

It is obvious that the principle thus formulated alto- 
gether excludes the idea that at the common law any 
judgment of a civil nature which was coram non judice 
was authorized or regarded as valid. To give even the 
semblance of obligation to judicial action, it was 
necessary, according to the ancient English system, 
that a man should have been summoned, or should 
have voluntarily appeared, to the action, before his 
rights could be adjudged. The inquiry therefore arises, 
and it involves the entire issue now before the court, 
how was it that judgment could go against a conusor 
who had not been served with the scire facias? The 
answer is that by the form of the procedure, of which 
the writs of scire facias formed a part, the conusor vol- 
untarily made himself a party to the proceeding. He 
went into court and confessed a debt subject to a con- 
dition, with the knowledge that if he absented himself 
from the jurisdiction a judgment might be taken 
against him on the return of two unserved writs of 
scire facias. Such was the legal effect of the act done 
by him; and, in intendment of law, he was held to 
have assented to such effect. If, when he confessed 
the debt, he had expressly consented, in pursuance of 
a local statute, to the entry of a final judgment of this 
nature on the return of two unserved writs of scire 
facias, it is presumed it would not be contended that 
a judgment entered in accordance with such stipula- 
tion would not have been of unquestionable validity ; 
and yet, as he is chargeable with the knowledge, when 
he entered into this recognizance, that such result 
would obtain, according to the laws then in force, the 
tacit assent to such procedure, that is necessarily to be 
implied, wants but little of the force that would have 
resided in such supposed positive agreement. Nor is 
there any hardship which can arise out of such an in- 
terpretation of this legal procedure. If the conusor has 
any defense which he desires to interpose to the move- 
ment to enter judgment against him, he has his day 





in court for that purpose; for he is aware that he has, 
to that end, until the return of the second writ of scire 
facias, and, by the exercise of ordinary diligence, he 
can keep himself informed with respect to the running 
of such writs. In such a course of law, nothing is per. 
ceived of which the defendant can justly complain, 
At all events, it is a proceeding to which he has volun. 
tarily submitted himself, and has thereby impliedly 
assented to it from its inception to its obvious conclu. 
sion. And, indeed, as long ago as Y. B. 10 Edw. III, 
18, this method of judgment, emanating from the 
recognizance, appears to have been referred to as rest- 
ing in the assent of the conusor. 

This method of proceeding that we are now consid- 
ering has its analogues in other departments of the 
law. This is exemplified strikingly in the case of pro- 
ceedings by writs of error. In Nations v. Johnson, 
reported in 24 How. 195, the question was presented 
whether a notice by publication to a defendant in error 
who had removed out of the State in which the judg. 
ment had been rendered was sufficient to make the 
final judgment binding and conclusive on him. The 
State court of last resort in the case had set aside the 
original judgment, and substituted a new one, mate- 
rially affecting the interest of the defendant in error. 
It is plain that a;proceeding in error has more of the 
semblance of an independent action than has the 
course pursued on a recognizance by scire facias. The 
latter is but a judicial writ, whereas process in erroris 
by original. The defendant in error could plead the 
general joinder to the assignment of errors, or he could 
put in a special plea, or he could demur. He could 
raise up an issue of fact, as, for example, a release of 
the errors, or the statute of limitations. Notwith- 
standing these qualities and attributes of the proced- 
ure, the Supreme Court of the United States, in the 
case cited, declared that it was to be regarded as a con- 
tinuation of the suitin the court of first instance, 
rather than as a separate action; the principle of de- 
cision being defined in these words: *tAnd where, as 
in this case, the record shows that the defendant ap- 
peared in the subordinate court, and litigated the 
merits there to final judgment, it cannot be admitted 
that he can defeat an appeal by removing from the 
jurisdiction, so as to render a personal service of the 
Citation impossible. On that state of facts, service by 
publication, according to the law of the jurisdiction 
and the practice of the court, we think, is free from 
objection, and is amply sufficient to support the judg- 
ment of the appellate court.” It seems manifest that 
if the appearance of the defendant in the inferior 
court, complemented by a publication in a gazette, 
could legalize this ultimate judgment, no reason can 
be shown why a similar effect should not be given to 
the present recognizance, and the process and judg- 
ment founded upon it. 

With respect to the state of the authorities, there 
appears to be but a single pertinent case, which is that 
of Delano v. Jopling, 1 Litt. (Ky.) 118. This decision 
is directly in point, the court holding that a judgment 
similar to the present one was of unquestionable au- 
thority everywhere within the United States. There 
were some decisions cited from the New York Reports, 
touching which it is sufficient to say that none of them 
have, so far as is observed, the least relevancy to the 
question above considered. The demurrer on this point 
must be sustained. 

The second question to be determined is whether the 
statute of limitations of this State is applicable to 4 
recognizance. This inquiry relates to the sixth section 
of the act relied on, which, as far as applicable, is as 
follows, viz.: ‘* That every action of debt, or covenant 
for rent, or arrearages of rent, founded upon any lease 
under seal, whether indented or poll, and every ac- 
tion of debt upon any single or penal bill for the pay- 
ment of money, or upon any obligation with condition 
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for the payment of money only, or upon any award, 
under the hands and seals of arbitrators, for the pay- 
ment of money ouly, shall be commenced and sued 
within sixteen years next after the cause of such ac- 
tion shall have accrued, and not after; but if any pay- 
ment shall have been made, on any such lease, spe- 
cialty or award, within or after,” etc. From the forego- 
ing citation, it is manifest that, if this section applies 
toa recognizance, it is altogether by reason of the force 
of the phrase, *‘ obligations for the payment of money 
only.” Plainly, there can be no denial that the ex- 
pression “‘ obligation,” in its common acceptation, will 
embrace every duty imposed by law, whether such be 
the creature of a statute, of a record, of a recognizance, 
of a sealed instrument or of a simple contract. But 
that the word was not used with this compass of im- 
port in this context is self-evident. Possessed of such 
wide meaning, the term would stand in this section of 
the act not only as an incongruity, but, in view of any 
rational construction of it, as an impossibility. In- 
deed, any attempt to give it so wide a scope would ap- 
pear to be the reductio ad absurdum ; for it would be 
applicable, not only to all the cases regulated by the 
section in which it is found, but, also, almost to all of 
the cases regulated in the other sections of the statute. 
Therefore it requires no argument to show that the 
term, as here used, cannot be possessed of that wide 
reach of import that inheres in it in common use. But 
the term has in law a secondary and limited significa- 
tion, whereby it is made to express but a single class of 
instruments—those which are under seal, and stipu- 
late forthe payment of money. That the word has 
both this general and particular meaning cannot be 
questioned. Thus Lord Coke says: ‘*‘ Obligation’ isa 
word of his own nature of a large extent; but it is 
commonly taken, in the common law, for a bond con- 
taining a penalty, with condition for payment of 
money,” etc. 172a. In the accurate Abridgement of 
Bacon, under the title ‘*‘ Obligation,” no instruments 
are treated of except such as are under seal; and Lit- 
tleton employs theterms ‘‘ recognizance’’ and “ obli- 
gation’’ by way of antithesis, his language being: ‘‘A 
judge or justice may take a recognizance of the party, 
but the sheriff cannot take any thing more than an 
obligation.” Similarly, the same two words are put 
in opposition by Mr. Brown in his learned work on the 
Practice of the Law, in that part of it that treats of 
the marshalling of assets in the administration of es- 
tates; the passage referred to being as follows: ‘* Not- 
withstanding the case in 40 Eliz., it is clear, at com- 
mou law, that a statute or recognizance might be of 
equal dignity with a judgment, and allowable before 
debts by obligation or simple contract.’’ That the term 
had the restricted force thus indicated, when used 
strictly according to legal terminology, cannot be 
doubted ; and it seems to me it is plain that it was thus 
used in the statutory clause under criticism. Accept- 
ing the word as here used in this sense, it becomes, of 
course, apparent that the legislative purpose in this 
section was to establish a rule with respect to action 
of a single class; that is to say, actions upon sealed in- 
struments forthe payment of money only. On this 
assumption, the language of the clause becomes clear, 
appropriate, definite and eutirely congruous, so much 
80 that it does not call so much for construction as 
simply for interpretation. The statutory adjustment 
stands, on this theory, thus: First, a provision for lim- 
iting actions in four specified cases, viz.: On sealed 
leases, on single and penal bills, and on sealed awards. 
If the clause had stopped at this point, it would have 
been incomplete, for a number of other sealed instru. 
ments for the payment of money would have re- 
mained unregulated; and hence the necessity for its 
extension to suits on “ obligations for the payment of 
money only.” In this view, every word, as it stands 


in the section, is apt aud perspicuous, and all parts of 





the section coherent and harmonious. But, on the- 
contrary, if we impute to this word ‘“ obligation ” ite 
common, instead of its technical, signification, we are 
in the midst of discord, as has heretofore been shown. 
As the phrase, ‘‘actions on obligations for the pay- 
mentof money only,’’ would thus comprehend every: 
suit that could be brought on the money demand, and: 
as it is obvious that it could not be enforced in that 
scope, how is the proper field of its operation to be de- 
fined? The work would be attended with difficulty. 
Let us look at a single example: It is now ¢laimed 
that the expression, ‘‘ obligations for the payment: of 
money,” is comprehensive of recognizance for the pay- 
ment of money. If this be so, will it not also embrace 
money claims by force of a statute? And yet it has 
never been supposed such latter claims had been sub- 
jected to any legislative regulation. It would appear 
to be incontestable that the phrase must extend itself 
over both of such causes of action, or over neitber; for 
it would be a singular canon of construction whereby 
one of the two would be included and the other ex- 
cluded. 

It should likewise be observed that there is nothing 
in the nature of a recognizance of this character that 
would give rise to a presumption that the intention 
must have been to include it among the subjects regu- 
lated in that section. A recognizance has more of the 
nature of a judgment than of acoutract. It exists in’ 
a judicial record; and as soon as it is enrolled, likea 
judgment, it becomes a lien upon the lands of the con- 
usor. Actions on judgments and recognizances, in- 
most of the States, are uncontrolled by statutory lim-- 
itations, being left to the regulation of the common 
law, which presumed payment after the lapse of twenty 
years. In New Hampshire, by statute, judgments and 
recognizances, in this respect, are put upon an equal 
footing. There is no natural probability therefore that 
it was the legislative design in this section to classify 
recognizances with sealed instruments, and to regulate 
them on the same basis. There is also a further indi- 
cation in this section that seems to me to antagonize 
such a supposition. The ear-mark referred to appears 
in the clause that defines the force of part payment of 
the claims previously put under regulation. The lan- 
guage is this: ‘‘ But if any part payment shall have- 
been made on any such lease, specialty or award,” ete. 
By looking at the regulating clause, it will appear that 
the term ‘specialty ’’ is here applied to the three fol- 
lowing money claims, viz., to single bills, penal bills, 
and ‘obligations for the payment of money;’’ aud 
thus we have the express declaration of the Legisla- 
ture that the term ‘‘ obligation,’’ as it stands in this 
section, is synonymous with “‘specialty,”’ a word which, 
in its technical signification, imports an instrument 
under seal for the payment of money. The term * spe- 
cialty,”’ it is true, is sometimes employed in a loose 
way, of being invested with a more extensive mean- 
ing; but when precision is important the term is used 
with the limited force just assigned to it. In the pres- 
ent case we find the word introduced with the nicest 
discrimination. It is not applied to leases under seal, 
which may or may not be specialties, nor to awards 
which are not specialties, but to single or penal 
penal bills, and to obligations, which are plainly spe- 
cialties, construing the last term in its technical sense. 
That these words * obligation ’’ and *‘ specialty’’ were 
used in their technical sense seems to me clear. The 
section is remarkable for the perspicuity and propriety 
of its language. It was drawn by Judge Paterson, and 
in all its parts exhibits the band of that master of legal 
phraseology; and, under the conditions of the case, it 
would be, in my judgment, an unreasonable assump- 
tion to hold that in this section both the term “ obli- 
gation ”’ and the term ‘“‘ specialty ’’ were used loosely, 
and not in their purely legal sense. My conclusion is 
that a recognizance is not affected by our statute of 
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limitations, and that consequently the plaintiff is en- 


titled to judgment on the demurrer in question. 


DepvueE, J. (dissenting). The declaration contains 
three counts. To the first and second counts the de- 
fendant pleaded actio non, because he says that he was 
never served with any process in the suits in which the 
judgments in the first and second counts of said de- 
claration mentioned were obtained; that he did not 
appear to said suits in person or by attorney; and that 
he was not resident nor present within the jurisdiction 
of the said court in which the said judgments were 
rendered at any time pending the said suits, or when 
judgment was rendered therein. To the third count 
the defendant pleaded the statute of limitations; that 
the cause of action in that count mentioned did not 
accrue at any time within sixteen years before the com- 
mencement of this suit. To each of these pleas the 
plaintiff filed a demurrer. 

The first count of the declaration is founded upon a 
judgment recovered by the plaintiff against the de- 
fendant in the District Court of the city and county of 
Philadelphia,\in the State of Pennsylvania, for a certain 
sum, and is in the usual form of acount in debt upon 
a judgment of acourt of record. A judgment in per- 
sonam, recovered in a cuurt of record of a sister State, 
when made the foundation of an action in the courts 
of another State, is impeachable for want of jurisdic- 
tion of the person. A personal judgment, without 
jurisdiction of the person first obtained, is a nullity, 
D'Arcy v. Ketchum, 11 How. 165; Knowles v. Gus- 
Light Co., 19 Wall. 58; Pennoyer v. Neff, 95 U. S. 714; 
Moulin v. Insurance Co., 24 N. J. Law, 222; Price v. 
Ward, 25 id. 225; Mackay v. Gordon, 34 id. 286. This 
plea, in substance, is the same as the plea that was ap- 
proved by this court in Price v. Ward and Mackay v- 
Gordon. 

The second count avers that the plaintiff recovered a 
judgment in the District Court of Philadelphia against 
one William E. Owens for debt and damages; that the 
defendant in this suit entered into recognizance of spe- 
cial bail for stay of execution thereon; that two writs 
of scire facias upon the recognizance were returned 
nihil habet; that thereupon the plaintiff, by the con- 
sideration and judgment of the said court, and accord- 
ing to the practice of the said court, recovered the sum 
of $338.59 by the said court adjudged to her for debt, 
damages and costs, whereof the said defendant was 
convicted, as by the record aud proceedings thereof 
remaining in said court more fully appears. In this 
count the plaintiff declares on a judgment of the Penn- 
sylvania court recovered in proceedings by scire fucius 
on recognizance. The defendant denies the validity of 
the judgment as a cause of action in the courts of this 
State, for the reason that it was entered without ser- 
vice of process upon him, without an appearance by 
him either personally or by attorney, and without his 
residence in or presence within the jurisdiction of the 
court. The ground on which the defendant impeaches 
the judgment is such as is within the general rule 
which denies validity to judgments in personam recov- 
ered under like circumstances. 

There is nothing in the nature of a recognizance that 
will take a judgment in personam upon it out of the 
rule that a judgment in personam, without a voluntary 
appearance or service of process other than construc- 
tive service, isa nullity. A recognizance is a bond of 
record testifying the recognizor to owe a sum of money 
to some other. Dalt. Sher., chap. 186; Hutchins v. 
Player, O. Bridg. 302; Wood Inst. Eng. Law, 81. Re- 
coguizance is a bond or obligation of record. Jac. Law 
Dict., tit. “* Recognizance.”” A recognizance is an ob- 
ligation of record, which a mun enters into before some 
court of record or magistrate duly authorized, with 
condition to do some particular act, as to appear at the 
Assizes, to keep the peace, to pay a debt, or the like. 





—— — 
It is in most respects like another bond, the differencs 


being chiefly this: That the bond is the creation of g 
fresh debt or obligation de novo; the recognizanee jg 
an acknowledgment of a former debt upon record, 9 
Bl. Comm. 341; 4 Cruise Dig. *95,§14. It is an obji. 
gation like any other contractual obligation, to be en. 
forced by suit, which may be either in debt or by scirg 
facias, according as a general judgment quod recuperet, 
ora special judgment that execution do issue, is sought. 
If the suit had been in debt, it is incontestable that the 
judgment would be a nullity. 

Nor is there any thing in the circumstance that the 
process was in scire fucias, instead of a process in debt, 
that alters the situation. By the common law, a sciye 
facias to revive a judgment is the continuation of the 
former suit, but, if founded upon a recognizance, it ig 
an original proceeding. Underhill v. Devereux, 1 
Saund. 71a, note; 2'Tidd Pr. 1125-1150; Freem. Judgm., 
§ 444. Mr. Foster divides the subjects to which the 
writ of scire facius is applicable into three classes; 
First, where it is necessary to continue a former suit 
to execution; secondly, where it is in the nature of an 
original action, as to have execution upon a recog. 
nizance, and thirdly, where it is an original action, 
as to revoke a grant by letters-patent. Fost. Sei. 
Fa. 15. At common law the judgment on scire 
facias to revive judgment was that execution do 
issue. Hence the proceeding was regarded as the con- 
tinuation of the suit in which the original judgment 
was recovered. In scire facias upon a recognizance 
the writ does not pray a judgment quod recuperet, and 
the judgment awarded is that the plaintiff have execu- 
tion according to the force, form and effect of the 
recognizance. Archb. Forms Ind. 256-258; State v, 
Stout, 11 N. J. Law, 129. The judgment is not to re- 
cover, but to have execution. Gee v. Fane, 1 Lev. 225, 
226. In scire fucias to repeal letters-patent, if success- 
fully prosecuted, the crown obtains an affirmative 
judgment that the letters-patent be revocated, can- 
celled, etc. Fost. Sci. Fa. 272. Hence the distinction 
on which a scire facias for execution upon a recogni- 
zance is described asin the nature of an original ac- 
tion, and a scire facias to repeal letters-patent an orig- 
inal action. The furm of the judgment to be recovered 
determines the nature of the action. 

Under the common-law form and effect of a judg- 
ment in scire facias, it would be of no consequence in 
this inquiry whether the suit be considered as an orig- 
inal action or in the nature of an .original action; 
for the judgment awarded would be simply that 
execution do issue, the operation of which would 
necessarily be limited within the jurisdiction of 
the court in which the recognizance was taken, for the 
scire fucias could not issue out of another court. No 
judgment quod recuperet, on which an action would 
lie, would be the outcome of the proceedings. In 
Pennsylvania the common-law rule has been departed 
from. In scire facias to revive a judgment, the 
common law form of judgment is given quod recu- 
peret. Freem. Judgm., § 443; Freem. Ex'ns, § 81; 
Maus v. Maus, 5 Watts, 315; Shaeffer v. Child, 7 
id. 84; Collingwood v. Carson, 2 Watts & S. 220. In 
Shaeffer v. Child the court said that * with us a judg- 
ment on scire facias post annuis et diem is quod recu- 
peret, not, as elsewhere, an award of execution.” The 
record in this case discloses this departure from the 
common law in scire facias upon recogniaances. The 
judgment is not that execution do issue, but a new 
judgment is given quod recuperet for a definite sum, in 
the common law form of a judgment in debt. In the 
courts of that State the writ of scire fucias, as process, 
is diverted from its office at common law, and made to 
take the place of process in an ordinary action of debt. 
In Troubet & Haley’s Practice in the Courts of Penn- 
sylvania, it is said that the scire facias on a reeogul- 
zance of bail for stay of execution is iu the nature of 














=e 


— 


rence 
| ofa 
1¢e ig 
rd. 2 
obli- 
e en- 
8cire 
peret, 
ught. 
it the 


t the 
debt, 
Scire 
f the 
it is 
az, 1 
igm., 
| the 
88s; 
suit 
of an 
COg= 
tion, 
Sci. 
scire 
| do 
con- 
nent 
ance 
and 
ecu- 
the 
e Y, 
) re- 
225, 
e88- 
tive 
pil 
tion 
gni- 
ac- 
rig- 
red 


1dg- 
» in 
rig- 
ou; 
shat 
uld 
of 
the 
No 
uld 
In 
ted 
the 
Cue 
81; 
7 
In 
dg- 
cue 
‘he 
the 
"he 
ew 
in 
the 
88, 
to 
bt. 
n- 
ni- 
of 














THE ALBANY LAW JOURNAL. 51 











anew original. 2 T. & H. Prac., § 2042. Calling the 

ing “scire facias,” ‘‘complaint,’’ or in the 
name and style of any process known to the common 
law, will not detract from the force of the principle 
that a judgment in personam, without jurisdiction of 
the person, is a nullity. 

The extra-territorial nullity of a judgment in per- 
sonam, without jurisdiction over the person, no longer 
stands exclusively on principles of international law. 
The fourteenth amendment to the Federal Constitu- 
tion, as interpreted by the Supreme Court of the Uni- 
ted States, prescribes a rule which in other courts is 
final and conclusive. As construed by that tribunal, 
the term ‘‘ due process of law,’’ in the constitutional 
amendment, when applied to judicial proceedings, 
means a course of legal proceedings according to those 
rules and principles which have been established for 
the protection and enforcement of private rights, and 
that to give such proceedings auy validity there must 
be a competent tribunal to pass upon the subject-mat- 
ter; and, if that involves a determination of the per- 
sonal liability of the defendant, he must be brought 
within its jurisdiction by service of process within the 
State, or by his voluntary appearance; that, where the 
suit is in personam, substituted service by publication 
or otherwise is ineffectual. Pennoyer v. Neff, 95 U. 8. 
715, 727, 733; St. Clair v. Cox, 106 id. 350. In Pennoyer 
vy. Neff, Mr. Justice Field, in delivering the opinion of 
the court, said: ‘In all the cases brought in the State 
and Federal courts, where attempts have been made 
under the act of Congress to give effect in one State to 
personal judgments rendered in another State against 
non-residents, without service upon them, or upon sub- 
stituted service by publication, or in some other form, 
it has been held, without an exception, so far as we are 
aware, that such judgments were without any binding 
force, except as to property, or interest in property, 
within the State, to reach and effect which was the 
object of the action in which the judgment was ren- 
dered, and which property was brought under control 
of the court in connection with the process against the 
person. The proceeding in such cases, though in a 
form of a personal action, has been uniformly treated, 
where service was not obtained, and the party did not 
voluntarily appear, as effectual and binding merely as 
a proceeding in rem, and as having no operation be- 
yond the disposition of the property, or some interest 
therein.” 

Pennoyer v. Neff has been repeatedly recognized and 
approved in subsequent decisions of the Supreme Court 
of the United States. Empire v. Darlington, 101 U. 8. 
87; Harkness v. Hyde, 98 id. 476; Insurance Co. v. 
Bangs, 103 id. 435-441; St. Clair v. Cox, 106 id. 350; 
Pana v. Bowler, 107 id. 529-545; Hart v. Sansom, 110 
id. 151-155; Smith v. Woolfolk, 115 id. 143-149; Free- 
man v. Alderson, 119 id. 185-188. The only peculiar 
feature in that case is the fact that it was considered 
that while Federal courts, sitting in a State, are not 
foreign tribunals in their relation to the State courts, 
they are tribunals of a different sovereignty, and are 
bound to give to the judgments of the State courts 
only the same faith and credit which the courts of an- 
other State are bound to give to them. In Hart y. 
Sansom, 110 U. 8. 151-155, Mr. Justice Gray, speaking 
of a decree of a State court removing a cloud upon title 
made upon acitation by publication, said: ‘‘ The courts 
of the State might perhaps feel bound to give effect to 
the service made as directed by its statutes. But no 
court deriving its authority from another government 
will recognize a merely constructive service as bring- 
ing the person within the jurisdiction of the court. 
The judgment would be allowed no force in the courts 
ofany other State, and it is of no greater force, as 
against a citizen of another State, in a court of the 
United States, though held within the State in which 
the judgment was rendefed.’”” With respect to the 





effect of judgments in personam of the courts of one 
State when sued on in the courts of another State, 
Pennoyer v. Neff stands with every decision I have 
found, except Delano v. Jopling, which will presently 
be referred to. 

The defendant’s appearance to enter into the recog- 
nizance gave the court jurisdiction to make his con- 
tract of record, and to proceed upon it in rem against 
the defendant’s property within its jurisdiction, ac- 
cording to the law and practice of the court, but did 
not confer jurisdiction to enter a judgment in per- 
sonam which was capable of having any force or effect 
in another jurisdiction. Nor is the objection to the 
judgment in this case unsubstantial to any degree. In 
the suit upon the recognizance the defendant was at 
liberty to interpose various defenses in exoneration of 
his liability thereon, arising from matters in pais oc- 
curring subsequent to the judgment in the original ac- 
tion, and triable before the court in which the judg- 
ment against him was rendered, as issues of law or 
fact aretriable in due course of legal procedure. In 
this suit the judgment of record on the recognizance, 
if it be of any validity, is a finality, and debars the de- 
fendant from all defenses which existed before the en- 
try of judgment against him. 

Tosustain the demurrer to this plea as pleaded to 
the second count, the plaintiff's counsel relies on De- 
lano v. Jopling, 1 Litt. (Ky.) 117, and Cone v. Cotton, 2 
Blackf. 82. In Delano v. Jopling a suit was sustained 
on a judgment recovered in another State on scire 
facias against special bail upon a recognizance, where 
the judgment was obtained by default upon two re- 
turns of nil habet. The ground of decision appears to 
have been that the bail was a party or a quasi party to 
the original suit, and chargeable with notice of its pro- 
gress; that if summoned he is summoned to answer 
matters of record, and the judgment against his prin- 
cipal is conclusive against him; and that therefore 
there was no need of the same care to bring him into 
court to subject him to his undertaking as there is 
with regard to defendants in original actions, where 
the matters in controversy are entirely in pais, and 
have never been settled and ascertained by judicial de- 
termination. This reasoning entirely ignores the fact 
that bail may have defense extraneous to the record, 
and that every person who is condemned is by a 
fundamental law entitied to be summoned before he is 
condemned, whether he has or has not a defense. 
Cone v. Cotton has no application to this controversy. 
The case was decided adversely to the suit, before the 
question of the effect of a judgment by default in scire 
facias on two returns of nihil was reached. 

On the other hand, in Robinson v. Ward’s Ex’rs, 8 
Johns. 67, the validity of such a judgment was denied. 
In that case Ward had become bail for one Miller, in 
the Court of Common Pleas of Addison county, in the 
State of Vermont, and judgment iu the suit had gone 
against his principal. By the law of Vermont the pro- 
ceeding against bail was by attachment, capias, and 
scire facias combined in one writ, Such a writ was 
issued, and served by attaching certain personal prop. 
erty of the bail, and also published as ordered by the 
court, and thereupon judgment by default was en- 
tered. On this judgment a suit was brought in the 
State of New York. In deciding the Vermont judg- 
ment to be a nullity, the court said ‘‘that to bind q 
defendant by a judgment when he was never person- 
ally served or had notice of the proceedings would be 
contrary to the first principles of justice, and whether 
the proceedings were valid and according to the course 
of the court in the place where such judgment was ob- 
tained or not would make no difference.’ And, after 
citing cases, the court continued: ‘* The principle on 
which these decisions turn applies to the present case, 
notwithstanding Ward was sued as bail in Vermont. 
The proceedings against him there were in the nature of 
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a new suit, and the bail might have had a good and sub- | 


stantial defense to make. There is therefore the same 
reason for his having notice as in any other case.” 
Fenton v. Garlick, 8 Johns. 150, is a similar precedent, 
in which a judgment recovered in another State by 
default against a garnishee in attachment, on rule to 
show cause in the nature of a writ of scire facias not 
served upon him within the jurisdiction of the court 
granting the rule, and to which he had not appeared, 
was adjudged a nullity, although the original process 
of garnishment had been personally served on him in 
that jurisdiction. 

But it is useless to search for precedents on this 
head. The decisions that have been cited from the 
Federal courts have settled the law upon principles ad- 
verse to the plaintiff's case. 

The second plea is a plea of the statute of limitations 
to the second count of the declaration. That count is 
founded upon the recognizance, which is set out in the 
second count, and the averments in it are substantially 
the same, omitting the proceedings thereon by scire 
facias, and of judgment thereon in the Pennsylvania 
court. I agree with the chief justice that our statute 
of limitations is nota bar to such an action. I think 
judgment should be entered for the defendant on the 
demurrer to the first plea and for the plaintiff on the 
plea of the statute of limitations. 


——>—_—__ 


CONSTITUTIONAL LAW—INTER-STATE COM- 
MERCE. 


UNITED STATES SUPREME COURT, MAY 19, 1890. 


McCALL V. PEOPLE OF THE STATE OF CALIFORNIA.* 

Order No. 1589 of the board of supervisors of the city and 
county of San Francisco, which imposes a license tax of 
$25 per quarter on every railroad agency, isa regula- 
tion of inter-State commerce, in so far as it applies to an 
agent who solicits passenger traffic in San Francisco over 
a railroad operated between Chicago and New York, but 
who sells no tickets, and neither receives nor pays out 
any money or other valuable consideration on account 
thereof. 


N error to the Superior Court of the city and county 
of San Francisco, State of California. 


Jos. P. Kelly, for plaintiff in error. 
Jas. D. Page, for defendant in error. 


LAMAR, J. Order No. 1589 of the board of super- 
visors of the city and county of San Francisco ‘ im- 
posing municipal licenses,’’ provides, among other 
things, as follows: ‘‘Section 1. Every person who 
shall violate any of the provisions of this order shall 
be deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall be punished by a fine not more 
than $1,000, or by imprisonment no more than six 
months, or by both.’”’ ‘Sec. 10. The rates of license 
shall be according to the following schedule:” ‘ Sub- 
division 33. Firat. For every railroad ageucy, $25 per 
quarter.” 

The plaintiff in error, J. G. McCall, was an agent in 
the city and county of San Francisco, California, for 
the New York, Lake Erie and Western Railroad Com- 
pany, a corporation having its principal place of busi- 
ness in the city of Chicago, and which operated a con- 
tinuous line of road between Chicago and New York. 
He had not taken out a license for the quarter ending 
March 31, 1888, as required by the provisions of the 
aforesaid order. As such agent his duties consisted 
in soliciting passenger traffic in that city and county 
over the road he represented. He did not sell tickets 
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to such passengers over that road or any other, but 
took them to the Ceutral Pacific Railroad Company, 
where the tickets were sold tothem. The only duty 
he was required to perform for such company was to 
induce people contemplating taking a trip east to be 
booked over the line he represented. He neither re. 
ceived nor paid out any money or other valuable con- 
sideration on account thereof. On the 3d of June, 
1888, the plaintiff ‘in error was convicted of misde- 
meanor in the Police Judge’s Court of the city and 
county of San Francisco for violation of the provis- 
ions of the aforesaid order, and on the 16th of No- 
vember of that year, after a motion for a new trial and 
a motion in arrest of judgment had both been denied, 
the court sentenced him to pay afine of $20, and in 
default of the payment thereof to imprisonment in the 
county jail of the city and county until the same 
should be paid, for a period not exceeding twenty 
days. Upon appeal to the Superior Court of the city 
and county of San Francisco, that court affirmed the 
judgment below, and this writ of error was then sued 
out. 

There are three assignments of error, which are re- 
ducible to the single proposition that the order under 
which the plaintiff in error was convicted is repugnant 
to clause 3 of section 8, article 1 of the Constitution of 
the United States, commonly known as the “com- 
merce clause”’ of the Constitution, in that it imposes 
a tax upon inter-State commerce, and that therefore 
the court below erred in not so deciding and in ren- 
dering judgment against the plaintiff in error. This 
proposition presents the only question in the case, and 
if itappears from this record that the business in 
which the plaintiff in error was engaged was inter- 
State commerce, it must follow that the license tax 
exacted of him as a condition precedent to his carry- 
ing on that business was a tax upon inter-State com- 
merce, and therefore violative of the commercial 
clause of the Constitution. In the recent case of Lyng 
v. State of Michigan, ante, 725 (decided April 28th ult.), 
this court said: ‘We have repeatedly held that no 
State has the right to lay a tax on inter-State com- 
merce in any form, whether by way of duties laid on 
the transportation of the subjects of that commerce, 
or on the receipts derived from that transportation, or 
on the occupation or business of carrying it on, for the 
reason that such taxation is a burden on that com- 
merce, and amounts toa regulation of it, which belongs 
solely to Congress.” In County of Mobile v. Kimball, 
102 U. 8S. 691, 702, this court defined inter-State com- 
merce in the following language: ‘Commerce with 
foreign countries and among the States, sirictly con- 
sidered, consists in intercourse and traffic, including 
in these terms navigation and the transportation and 
transit of persons and property, as well as the pur- 
chase, sale and exchange of commodities.”’ Pomeroy, 
in his work on Constitutional Law (§ 378), referring to 
the signification of the word ‘‘ commerce,” says: “It 
includes the fact of intercourse and of traffic, and the 
subject-matter of intercourse and traffic. The fact of 
intercourse and traffic, again, embraces all the means, 
instruments, and places by and in which intercourse 
and traffic are carried on, and further still, compre- 
hends the act of carrying them on at these places, and 
by and with these means. The subject-matter of in- 
tercourse or traffic may be either things, goods, chat- 
tels, merchandise or persons. All these may therefore 
be regulated.” 

Tested by these principles and definitions, what was 
the business or occupation carried on by the plaintiff 
in error on which the tax in question was imposed? 
It is agreed by both parties that his busiuess was that 
of soliciting passengers to travel over the railroad 
which he represents as an agent. It is admitted that 
the travel which it was his business to solicit is uot 
from one place to another within the State of Cali- 
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fornia. His business therefore asa railroad agent, had 
no connection, direct or indirect, with any domestic 
commerce between two or more places within the 
State. His employment was limited exclusively to in- 
ducing persons in the State of California to travel 
from that State into and through other States, to the 
city of New York. To what then does does his agency 
relate, except to inter-State transportation of persons? 
Is not that as much an agency of inter-State commerce 
as if he were engaged in soliciting and securing the 
transportation of freight from San Francisco to New 
York city over that line of railroad? If the business 
of the New York, Lake Erie and Western Railroad 
Company, in carrying passengers by rail between 
Chicago and New York and intermediate points, in 
both directions, is inter-State commerce, as much 80 
as is the carrying of freight, it follows that the solicit- 
ing of passengers to travel over that route was a part 
of the business of securing the passenger traffic of the 
company. The object and effect of his soliciting agency 
were to swell the volume of the business “of the road. 
It was one of the ‘‘ means”? by which the company 
sought to increase, and doubtless did increase, its in- 
ter-State passenger traffic. It was not incidentally or 
remotely connected with the business of the road, but 
was adirect method of increasing that business. The 
tax upon it therefore was, according to the principles 
established by the decisions of this court, a tax upon a 
means or an occupation of ,carrying on inter-State 
commerce, pure and simple. 

In Robbins v. Shelby Taxing District, 120 U. S. 489, 
the taxing district of Shelby county, Tennessee, which 
included the city of Memphis, acting under the au- 
thority of a statute of that State, attempted to impose 
a license tax upon a “drummer ”’ for soliciting within 
that district, the sale of goods for a firm in Cincinnati 
which he represented ; but this court decided that such 
asoliciting of business constituted a part{of inter-State 
commerce, and that the statute of Tennessee imposing 
a tax upon such business was in cunflict wlth the com- 
merce clause of the Constitution of the United States, 
and was therefore void. A like decision was rendered 
in Leloup v. Port of Mobile, 127 U.S. 640; and in Asher 
v. Texas, 128 id. 129; both of these decisions were care- 
fully considered, and the principle was affirmed. In 
Stoutenburgh v. Hennick, 129 U. 8S. 141, the same ques- 
tion came before the court, and the principle govern- 
ing the cases to which we have referred was again care- 
fully considered and affirmed. See also Pickard v. 
Car Co., 117 U. 8. 34; Fargo v. Michigan, 121 id. 230; 
aud the recent cases of Leisy v. Hardin, 10 Sup. Ct. 
Rep. 681, and Lyng v. State of Michigan, id. 725 (de- 
cided April 28th, ult.). 

We might conclude our observations on the case 
with the above remarks, but we deem it proper to no- 
tice some of the points raised by the defendant in er- 
ror, and which were relied upon by the court below to 
control its decision sustaining the validity of the afore- 
said order. It is argued that the New York, Lake 
Erie and Western Railroad Company is a foreign cor- 
poration operating between Chicago and New York 
city, wholly outside of and distinct from California; 
and it is very earnestly contended that the business of 
soliciting passengers in California for such a road can- 
not be inter-State commerce, as it bas not for its end 
the introduction of any thing into the State. We do 
not think that fact, even as stated, is material in this 
case. The argument is based upon the assumption 
that the provision in the Constitution of the United 
States relating to commerce among the States applies 
as a limitation of power only to those States through 
which such commerce would pass, and that any other 
State can impose any tax it may deem proper upon 
such commerce. To state such a proposition is to re- 
fute it; for if the clause in question prohibits a State 
from taxing inter-State commerce as it passes through 





its own territory, a fortiori the prohibition will extend 
to such commerce when it does not pass through its 
territory. The argument entirely overlooks the fact 
that in this case the object was to send passenger 
traffic out of California, into and through the other 
States traversed by the road for which the plaintiff in 
error was soliciting patronage. 

It is further said that the soliciting of passengers in 
California for a railroad running from Chicago to New 
York, if connected with inter-State commerce at all, 
isso very remotely connected with it that the hin- 
drance to the business of the plaintiff in error caused 
by the tax could not directly affect the commerce of the 
road, beeause his business was not essential to such 
commerce. The reply to this proposition is that the 
essentiality of the business of the plaintiff in error to 
the commerce of the road he represented is not the 
test as to whether that business was a part of inter- 
State commerce. It may readily be admitted, without 
prejudicing his defense, that the road would continue 
to carry passengers between Chicago and New York 
even if the agent had been prohibited altogether from 
pursuing his business in California. The test is, was 
this business a part of the commerce of the road? Did 
it assist, or was it carried on with the purpose to as- 
sist, in increasing the amount of passenger traffic on 
the road? If it did, the power to {tax it involves the 
lessening of the commerce of the road to an extent 
commensurate with the amount of business done by 
the ageut. The court below relied mainly upon Rail- 
road Co. v. Com., 114 Penn. St. 256; Mining Co. v. 
Pennsylvania, 125 U. 8. 181, and Smith v. Alabama, 124 
id. 465—to support its judgment. But we are of opin- 
ion that neither of the cases in this court sustains that 
position. The other case we have disposed of in a 
separate opinion, reversing the judgment of the court 
below. Mining Co. v. Pennsylvania, manifestly is not 
an authority in favor of the position of the court be- 
low, but rather the reverse. In that case a company 
incorporated under the laws of Colorado, for the pur- 
pose of doing a general mining and milling business in 
that State, had an office in Philadelphia, *‘ for the use 
of its officers, stockholders, agents and employees.’ 
TheState of Pennsylvania, through her proper officers, 
assessed a tax against the corporation for “ office li- 
cense,”” which the company resisted, on the ground 
that the act under which the assessment was levied 
was in conflict with the ‘‘commerce clause”’ of the 
Constitution of the United States, in that it was an at- 
tempt to tax inter-State commerce as such. The 
Pennsylvania courts affirmed the validity of the as- 
sessment, and awrit of error having been sued out, the 
case was brought here for review. This court held that 
the State legislation ia question did not infringe upon 
the commercial clause of the Constitution, because it 
imposed no prohibition upon the transportation into 
the State of the products of the corporation, or upon 
their sale in the State, but simply exacted a license tax 
from the corporation for its office in the Common- 
wealth; and went onto say: ‘The exaction of a li- 
cense fee to enable the corporation to have an office 
for that purpose within the Commonwealth is clearly 
within the competency of its Legislature. It was de- 
cided long ago, and the doctrine has been often af- 
firmed since, that a corporation created by one State 
cannot, with some exceptions, to which we shall pres- 
ently refer, do business in another State without the 
latter’s consent, express or implied; quoting at some 
length from Paul vy. Virginia, 8 Wall. 168, to sustain 
the conclusion there reached. But the court further 
remarked that ‘‘a qualification of this doctrine was 
expressed in Pensacola Tel. Co. v. Western Union Tel. 
Co., 96 U. 8. 1, 12, so far as it applies to corporations 
engaged in commerce under the authority or with the 
permission of Congress;"’ and in conclusion said: 
‘The only limitation upon this power of the State to 
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exclude a foreign corporation from doing business 
within its limits, or hiring offices for that purpose, or 
to exact conditions for allowing the corporation to do 
business or hire offices there, arises where the corpora- 
tion isin the employ of the Federal government, or 
where its business is strictly commerce, inter-State or 
foreign. The control of such commerce, being in the 
Federal government, is not to be restricted by State 
authority.” The reference to Pensacola ‘el. Co. v. 
Western Union Tel. Co. clearly indicates that the court 
did not intend to lay down any rule recognizing the 
power of a State to interfere in uny manner with in- 
ter-State commerce. The latter case was one in which 
the Legislature of Florida had granted to the Pensa- 
cola company the exclusive right of establishing and 
maintaining telegraph lines in two counties in that 
State, and this court held that such legislation was in 
conflict with the act of Congress of July 24, 1866, grant- 
ing to any telegraph company the right ‘* to construct, 
maintain and operate lines of telegraph through and 
over any portion of the public domain of the United 
States, over and along any of the military or post 
reads of the United States which have been or may 
hereafter be declared such by act of Congress, and 
over, under or across the navigable streams or waters 
of the United States,” ete. This court held such State 
legislation unconstitutional, as interfering with inter- 
State commerce, and in its opinion announced no doc- 
trine not in harmony with the principles of the later 
decisions to which we have referred. Smith v. Ala- 
bama was a case in which an act of the State Legisla- 
ture imposing a license upon any locomotive engineer 
operating or running any engine or train of cars on 
any railroad in that State was resisted by an engineer 
of the Mobile and Ohio Railroad Company, who ran 
an engine drawing passenger coaches on that road 
from Mobile, in that State, to Corinth, in Mississippi, 
on the ground that the statute of the State was an at- 
tempt to regulate inter-State commerce, and was 
therefore repugnant to the commercial clause of the 
Constitution of the United States. We held however 
that the statute in question was not in its nature a 
regulation of commerce; that so far as it affected com- 
mercial transactions among the States, its effect was 
so indirect, incidental and remote as not to burden or 
impede such commerce, and that it was not therefore 
in conflict with the Constitution of the United States 
or any law of Congress. It having been thus ascer- 
tained that the legislation of the State of Alabama did 
not impose any burden or tax upon inter-State com- 
merce, there is nothing to be found in the opinion in 
that case that is not in harmony with the doctrines we 
have asserted in this case. That opinion quoted at 
length from Sherlock v. Alling, 93 U. S. 99, 102, 103, 
where it was expressly held that ‘‘the States cannot 
by legislation place burdens upon commerce with for- 
eign nations or among the several States. The decis- 
ions go to that extent, and their soundness is not ques- 
tioned. But upon an examination of the cases in which 
they were rendered, it will be found that the legisla- 
tion adjudged invalid imposed a tax upon some in- 
strument or subject of commerce, or exacted a license 
fee from parties engaged in commercial pursuits, or 
created an impediment to the free navigation of some 
public waters, or prescribed conditicus in accordance 
with which commerce in particular articles or between 
particular places was required to be conducted. In all 
the cases the legislation condemned operated directly 
upon commerce, either by way of tax upon its business, 
license upon its pursuit in particular channels or con- 
ditions for carrying it on.”’ 

It results from what we have said that the judgment 
of the court below should be, and it hereby is, re- 
versed, and the case is remanded to that court for 
further proceedings in conformity with this opinion. 

Fuuver,C.J., and Gray and BREWER,JJ., dissented, 





STATUTE — UNREGISTERED ASSISTANT OF 
REGISTERED CHEMIST—SALE OF POIsoy 
BY — LIABILITY OF ASSISTANT TO PEy. 
ALTY. 


QUEEN’S BENCH DIVISION, APRIL 29, 1890. 


PHARMACEUTICAL SOCIETY V. WHEELDON.* 


By section 15 of the Pharmacy Act of 1868, it is provided that 
“‘any person who shall sell * * * poisons * * * not 
being a duly registered phar tical chemist or chem. 
ist and druggist * * * shall for every such offense be 
liable to pay a penalty or sum of £5." Held, that an un. 
registered chemist’s assistant who, in the absence of his 
master, sells any poison or preparation containing poison 
asin that act defined, is liable to a penalty under the 
above section, notwithstanding that he effects such gale 
on behalf of his master, and that his master is duly regis- 
tered. 





| een from County Court. 


Finlay, Q. C., and J. F. Rawlinson (Jvor Bowen with 
them), for defendant. 


Lumley Smith, Q. C. (Granger with him), for plain- 
tiffs. 


HAwKEIns, J. This action was brought in the County 
Court of Surrey, holden at Wandsworth, to recover 
from the defendant a penalty of £5 for selling on Sep- 
tember 15, 1889, poison, to-wit, strychnine, ora prepara- 
tion thereof known as Battle’s Vermin Killer, without 
being legally qualified so to do. The facts are few and 
simple. The defendant was the assistant or servant of 
a duly qualified chemist, but he was not himself a 
registered pharmaceutical chemist, or a chemist and 
druggist within the meaning of the Pharmacy Act of 
1868. 31 and 32 Vict., chap. 121. 

On September 15, 1889, the defendant was in the sole 
charge of the shop of his employer, and while so in 
charge he sold on behalf of his employer a packet of 
Battle’s Vermin Killer to a female who came as a cus- 
tomer to the shop. 

Battle’s Vermin Killer contains strychnine, which 
is a poison, and is deemed so to be by section 2 of the 
said act coupled with schedule A, and certain addi- 
tions to that schedule duly made in the month of De- 
cember, 1869. The County Court judge held the de- 
fendant liable under the fifteenth section of the act, 
and gave judgment accordingly, giving the defendant 
however leave to appeal. That appeal was argued be- 
fore us in the early part of Hilary Sittings. After 
hearing the arguments, and having regard to the gen- 
eral importance of the case, we reserved our judgment, 
not because we entertained any serious doubt upon 
the matter, but for the purpose of assuring ourselves 
we had overlooked nothing in favor of the appellant’s 
contention. Having now carefully considered the 
subject, we are of opinion that the defendant is liable, 
that the County Court judge was right, aod that his 
decision ought to be affirmed. 

The act of Parliament, the fifteenth section of which 
we are called upon to construe, is entitled, ‘‘ An act to 
regulate the sale of poisons, and alter and amend the 
Pharmacy Act, 1852.”" 

The preamble recites that, “it is expedient for the 
safety of the public that persons keeping open shop for 
the retailing, dispensing or compounding of poisons, 
and persons known as chemists and druggists, should 
possess a competent practical knowledge of their busi- 
ness, and to that end that from and after the 3lst of 
December, 1868, all persons not already engaged in 
such business should, before commencing such busi- 
ness, be duly examined as to their practical knowl- 


*24Q. B. Div. 683. 
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edge, and that a register should be kept as herein 
provided.” ; 

Section 1 makes it ‘unlawful for any person to sell 
or keep open shop for retailing, dispensing or com- 
pounding poisons * * * unless such person shall 
be a pharmaceutical chemist, or a chemist and drug- 
gist, within the meaning of that act, and be registered 
under that act.” 

Section 2 declares that the several articles named or 
described in the schedule A shall be deemed to be poi- 
sons. And onreference to that schedule strychnine 
will be found named, and in the addition thereto al- 
ready referred to, ‘‘ Every compound containing any 
poison, when prepared or sold fur the destruction of 
vermin,’ is expressly included. 

Section 3 declares that ‘‘chemists and druggists, 
within the meaning of that act, shall consist of all per- 
sons who at any time before the passing of that act 
have carried on in Great Britain the business of a 
chemist and druggist in the keeping of open shop for 
the compounding of the prescriptions of duly qualified 
medical practitioners, also of all assistants and asso- 
ciates who before the passing of that act shall have 
been duly registered under or according to the provis- 
ions of the Pharmacy Act, and also of all such persons 
as may be duly registered under that act.” 

And section 4 gives facilities to be registered as 
chemists and draggists to persons who before the pass- 
ing of thdt act had been for three years employed in 
the dispensing and compounding of prescriptions as 
assistants to a chemist, subject to their passing such 
modified examination as the council of the Pharma- 
ceutical Society may declare to be sufficient evidence 
of their skill and competency to conduct the business 
of a chemist and druggist. 

Section 15, upon the construction of which the pres- 
ent case depends, enacts that “from and after the 31st 
December, 1868, any person who shall sell or keep open 
shop for the retailing, dispeusing or compounding poi- 
sons * * * not being a duly registered chemist, or 
chemist and druggist * * * or shall fail toconform 
with any regulation as to the keeping or selling of poi- 
sons made in pursuance of this act * * * shall for 
every such offense be liable to pay a penalty or sum of 
£5.” Itis not disputed that the plaintiffs’ society is 
the proper body to sue for such penalty. 

The seventeenth section renders it unlawful to sell 
any poison unless certain regulations therein pre- 
scribed are observed. It is not however necessary to 
refer more particularly to it than to state that for non- 
observance of those regulations certain penalties were 
imposed on the sellers, and that ‘ for the purposes of 
that section the person on whose behalf any sale is 
made by any apprentice or servant shall be deemed to 
be the seller.’’ 

It was contended by Mr. Finlay, on behalf of the ap- 
pellant, that it was not unlawful under section 15 for 
an unqualified assistant to a duly qualified chemist to 
sell poisons in his master’s shop in tbe ordinary course 
of his master’s business; that the sale by the appellant 
being a mere sale by him as a servant in the discharge 
of his duty, the master was, in law and in fact, the 
seller; and that as the master was qualified the sale 
was lawful. It was further suggested that great in- 
convenience and hardship would result to small chem- 
ists who could not afford to employ qualified assist- 
auts if we were to hold otherwise. 

We do not agree in the view thus presented, nor are 
we at all impressed by the suggestion of inconvenience 
or hardship. Nothing to our understanding can be 
clearer than that the object of the act was beyond all 
other considerations to provide for the safety of the 
Public, and to guard, as far as possible, all members of 
the community from the disastrous consequences, so 
frequent in occurrence, arising from the sale of poisons 
by persons inadequately acquainted with their baneful 





properties, and the whole object of the ‘act would be 
frittered away, and the act itself become a dead letter 
were we to declare by our judgment that an unquali- 
fied assistant can lawfully and with impunity sell any 
of the poisons to which the act applies, unless upon 
each occasion of sale he acts under personal superin- 
tendence of a qualified employer, or of a qualified as- 
sistant to such anemployer. By such personal super- 
intendence we mean, not mere presence in the shop or 
room where the sale takes place, but actual personal 
superintendence, so that every individual sale shall be 
so guarded round by those precautions prescribed by 
the act that the safety of every member of the public 
may be provided for as far as the law can accomplish 
that object. 

Mr. Finlay, in the course of his argument, suggested 
that the Legislature must have assumed that every 
qualified chemist keeping a shop would, if he required 
assistance, not be likely to employ an assistant other 
than one having competent knowledge and whose care- 
fulness could be depended upon, and did not mean to 
enforce upon chemists the employment of no assistants 
but those duly qualified. This is true enough so faras 
regards the general business of a chemist’s shop not 
involving the sale of such poisons as are contemplated 
by the act. But it is otherwise when the assistant is 
to be entrusted with the sale of such poisons; to leave 
the selection of such an assistant, without regard to 
any qualification, to the {discretion of his employer, 
would in our opinion be to defeat the object of the 
Legislature. One employer in a large way of business 
might feel that his assistant ought to possess a knowl- 
edge of poisons and poisonous drugs equal to his own. 
Another in a small way of business might be contented 
to leave the management of his business to an assist- 
ant who, though he had knowledge of the genera. 
character of poisons, had but imperfect knowledge of 
their destructive properties, and of the various degrees 
of noxious strength contained in them. A third who 
was but seldom asked for poisonous drugs might think 
any person of ordinary intelligence sufficient. Whilst 
a fourth might, without thought of danger, be content 
to risk a mishap, and leave a mere servant in his house- 
hold, who knew no more than that poison is poison, to 
represent him. In our opinion the intention of the 
Legislature was expressly to provide against such a 
state of things by insisting upon one uniform qualifi- 
cation for every person who should sell, whether on 
his own account or for any other person, such danger- 
ous commodities, namely, registration under .the act, 
based ona certificate of competent skill and knowl- 
edge granted after examination by examiners care- 
fully selected and appointed for that purpose. With 
such a certificate the holder of it may fairly be deemed 
to possess knowledge not only of the general effect and 
operation of the various poisons with which he may be 
called upon to deal, but what is quite as important, if 
not more so, for the public safety, knowledge as to the 
quantities in which each poison may be harmfully or 
beneficially taken, and the quantities in which, if 
taken, death or serious mischief would be inevit- 
able. 

The language of section 17 fortifies us in the view we 
have taken, for in that section the Legislature, where 
it intended that the person on whose behalf a sale is 
effected shall be deemed the seller, has said so in ex- 
press words. We are also strongly fortified in our view 
by the judgments in the House of Lords in the case of 
Pharmaceutical Society v. London and Provincial Sup- 
ply Association, 5 App. Cas. 857. It is true the question 
in that case was different to that raised in the present; 
but the views entertained and expressed, particularly 
in the judgment of Lord Selborne, directly bear upon 
the point now at issue. 

As regards the appeal made to us on behalf of the 
smaller chemists, we can only say that those who can- 
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not afford to keep qualified assistants must, if they | 


desire to absent themselves from their shops for greater 
or less periods of time, take such precautions as are 
within their power, either by locking up their poisons 
or by other means, to prevent any sale of them during 
their absence. It has been urged that it is hard to 
punish the servant for that which he has, in ignorance 
of the law, done in the interests of his master. This 
however is no answer to the action. We have only to 
deal with the law as it exists. We need hardly say, 
that if mischief arose by reason of a master negligently 
leaving an unqualified person in charge of his poisons, 
ho punishment of the assistant under section 15 would 
exouerate his master from his civil liability to any per- 
son injured, por if death ensued through such negli- 
gence (if a jury found it to be of a criminally culpable 
character), would he be exonerated from a liability to 
a charge of manslaughter. The object of the act under 
discussion is however to prevent the occurrence of 
such mischief, and that can only be done by rigidly 
enforcing its provisions. 

Our judgment, for the reasons above given is for 
the respondents, and we dismiss this appeal with 
costs. 

Appeal dismissed. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 

CARRIERS — INJURIES TO PASSENGERS — CONTRIBU- 
TORY NEGLIGENCE.—In an action by a passenger for 
personal injuries, it appeared that there were no va- 
cant seats on the train when plaintiff boarded it, and 
she was told by the conductor that another coach 
would be attached, which was shortly backed up; but 
the draw-heads failing to catch, the coupling was not 
made, and the cars separated several feet. As the cars 
came together, one of plaintiff's party passed over, and 
called to her tocome on. Just then she heard the con- 
ductor cry ‘All aboard,” and, hurrying forward, she 
fell through the open space, and was injured. It was 
about dusk, and there were other passengers on the 
platform in front of plaintiff, who obstructed her view. 
Held, whether plaintiff was guilty of contribu- 
tory negligence was a question for the jury, and a 
motion for ponsuit was properly overruled. Second 
Division, June 3, 1890. Lent v. New York Cent. & H. 
R. R. Co. Opinion by Bradley, J. Affirming 54 Super. 
Ct. 317. 


DEED—CONDITIONS SUBSEQUENT—COVENANTS RUN- 
NING WITH THE LAND.—(1) Plaintiff's father con- 
tracted to purchase land, to be conveyed at such times 
and to such persons as he should direct. All the land 
was conveyed in lots to various purchasers, except one 
central block, which the owner conveyed to trustees 
as a park for the benefit of the adjoining lots. The 
conveyance was signed by plaintiff's father, and re- 
cited that he directed it to be made by the advice and 
consent of the owners of the dominant lots. The 
habendum clause ran to the trustees, the survivors, etc., 
to their own use forever, subject to the rights of the 
lot-owners. After the usual covenants of title was a 
clause wherein it was covenanted and agreed by the 
trustees, their survivors, etc., that they would not per- 
mit noxious trades, nor use the premises for any other 
purpose than as an ornamental park. Afterward the 
park was mortgaged for improvements, and sold under 
foreclosure, passing by various conveyances into the 
hands of purchasers in good faith and for value. Held, 
ona bill to divest title, and decree same in plaintiff, that 
the provision relating to the use of the park was a 
covenant running with the land, and not a condition 
subsequent for the breach of which the estate would 
be forfeited. Whether the provision in question was 





a condition or a covenant depends upon the intention 


of the parties, and the slight value of the interest gon. 
veyed makes it improbable that a forfeiture was jy 
contemplation. 4 Kent Com. 129, 1382; Bish. Cont, 
§418. While condition subsequent can be imposed 
without the use of technical words, as they are not 
favored by law, they must be clearly expressed; and, 
if it is doubtful whether a clause is a covenant or q 
condition, the courts will so construe it, if possible, ag 
to avoid a forfeiture. Craig v. Wells, 11 N. Y. 315; 
Parmelee v. Railroad Co., 6 id. 74, 79; Woodruff v. Wood- 
ruff, 44 N. J. Eq. 349. Even where the habendum clause 
of a deed contained the following stipulation, to-wit, 
“provided always, and these presents are upon thisex- 
press condition, that the aforesaid premises shall not, 
nor shall any part thereof, or any building or build- 
ings thereon erected or to be erected, be at any time 
hereafter used or occupied, as a tavern or public house 
of any kind,’’ it was held that, as the intention might 
be sought for in the other words of the instrument, 
and by reference to the surrounding circumstances, 
said provision was simply a covenant running with 
the land, for the benefit of the adjoining estate belong- 
ing to the grantor. Post v. Weil, 115 N. Y. 361. The 
deed under consideration in Avery v. Railroad Co., 106 
id. 142, provided that it was ‘“‘ upon the express condi- 
tion that the said railroad company * * *  ghall at 
all times maintain an opening into the premises hereby 
conveyed opposite to the Exchange Hotel¢so-called, 
* * * for the convenient access of passengers and 
their baggage.”’ The court held that the language used 
was for the benefit of the hotel property, and was not 
meant to create a condition subsequent but was in- 
tended to be an agreement or covenant running with 
the land, providing for a right of way so as to enhance 
the value of the hotel property. See also as illustrat- 
ing the subject: Clark v. Martin, 49 Penn. St. 289, 297; 
Stanley v. Colt, 5 Wall. 119; Countryman v. Deck, 13 
Abb. N. C. 110; Ayling v. Kramer, 133 Mass. 12; Bar- 
rie v. Smith, 47 Mich. 130. The provision in question 
is not a part of the habendum clause, where conditions 
are usually found in deeds, but it follows the coven- 
ants for title. While this is by no means controlling, 
it has a significance not to be overlooked, as the instru- 
ment was evidently drawn by a skillful conveyancer, 
who was well acquainted with both the forms and 
technical terms in common use by experienced 
draughtsmen of deeds. The absence of technical lan- 
guage appropriate, although not essential, to create a 
condition, is also significant, because, for time out of 
mind, conditions have usually been preceded by such 
words as ** proviso,” “ita quod,” and ‘sub conditione,” 
or their modern equivalents. The parties introduce 
the provision by saying, “it is covenanted and agreed,” 
and thus expressly call it a ‘“‘covenant.’’ This alone 
however would not make it a covenant, as that which 
is termed a ‘covenant’ may be a condition, and that 
which is termed a *“‘condition’’ may be a covenant. 
Post v. Weil, supra. But it has an important bearing 
upon the intention of the parties, because technical 
terms in a conveyance are presumed to have been used 
with their accustomed meaning, unless the circum- 
stances and context indicate a different intent. There 
is no provision for a forfeiture, or re-entry, nor any 
thing from which it can fairly be inferred that the con- 
tinuance of the estate is to depend upon the supposed 
condition; yet this is regarded as essential in order to 
create a condition. Lyon v. Hersey, 103. Y. 264, 270; 
Craig v. Wells, 11 id. 315, 820. The grant is to the par- 
ties of the third part, their survivor, his heirs and as- 
signs, “ to their own proper use and benefit and be 
hoof, forever,” subject to the rights of the lot-owners, 
but not subject to any right reserved or condition im- 
posed by the grantors. After various covenants bind- 
ing upon the grantors, the provision under considera 
tion follows, binding only upon the grantees. Iude 








—s @a Tis 


weeeragcas = 


a raise ~~ © | we ee SO 


ee ee ae ee ee ee ee lel ee 








ig, 


ce 


ab 





YUM 


THE ALBANY LAW JOURNAL. 


57 




















t of its location, form, and the want of apt 
we think that its nature, object and function 


peuden 


rds 
as that the parties intended it for a covenant, and 


not fora condition. Itis promissory, not conditional, 
in its character and meaning. The language used is 


appropriate to create a covenant running with the 
land, but not to attach a condition to the grant, or to 
make the existence of the estate granted dependent 
upon the observance thereof. The words are used by 
the grantees, not by the grantors. They do not grant 
upon condition, but accept with a promise, made not 
for the benefit of the grantors, but of those to whom 
easements had previously been conveyed by the grant- 
ors. The restriction, as the recitals of the deed show, 
is for the benefit of the adjoining property rather than 
for the personal benefit of the grautors and their heirs 
by way of forfeiture or reversion. In fine, every ear- 
markand every presumption supports the theory of a 
covenant, and is opposed to the theory of a condition. 
(2) The violation of the covenant gives plaintiff no 
right to relief, as he is not an owner of any of the 
dominant lots, for the benefit of which the covenant 
was made. Second Division, June 3, 1890. Gruves v. 
Deterling. Opiuion by Vann, J. Affirming 41 Hun, 643. 


EASEMENTS — PRESCRIPTION — CONVEYANCE. — (1) 
Where the owner of several lots makes a conveyance 
of one without any reservation of a right of drain 
across it for the benefit of the others, and afterward 
conveys another without granting such right across the 
first, the latter, in the hands of defendant claiming 
through mesne conveyances nons of which reserve the 
easement of the drain, is not servient to the second lot, 
in the hands of plaintiff claiming through mesne con- 
veyances, in all of which except the first a right of 
drain in common with the owners of the other lots is 
granted. (2) The easement cannot be claimed by vir- 
ture of adverse user, where the evidence only charges 
the owner of the servient lot with knowledge of the 
claim of the right, and of the existence of the drain ten 
years before he stopped it. (3) Where an original deed 
to defendant's lot contained no reservation of the ease- 
ment of a drain, the grantee took the land, according 
to the terms of the deed, free from any servitude of 
which he had no actual notice, and which was not an 
opeu, notorious and visible incumbrance. (4) The fact 
that the original conveyance gave the grantee a right 
of drain over one of the grantor’s lots does not charge 
him with constructive notice that his lot was also 
charged with a similar servitude in favor of other lots 
retained by the grantor. (5) That the original convey- 
ance through which defendant claims was not recorded 
till after the conveyance from the same grantor, 
through which plaintiff claims, does not affect defend- 
ant’s title, for the second conveyance did not purport 
to grant an easement in defendant’s lot. (6) Neither 
defendant nor his grantors are chargeable with notice 
of a conveyance made by the original owner of another 
lot subsequently to his conveyance of defendant’s lot, 
wherein a right of drain was reserved for the benefit of 
all the other lots, for such conveyance is not in defend- 
ant’s chain of title. Second Division, June 3, 1890. 
Tredwell v. Inslee. Opinion by Brown, J. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

NEGLIGENCE — CONTRIBUTORY— PLEADING.—In an 
action by the driver of a horse against his employer for 
au injury received from a kick of the horse, while driy- 
ing it in the course of his employment, plaintiff need 
not allege ignorance of the vicious and unruly nature 
of the horse, as his knowledge of such facts is matter 
of defense. But it is argned that while the rule, as 





above stated, is well settled, yet it is equally well set- 
tled that where a servant knows, or ought to know, the 
unfit and dangerous character of the agency or appli- 
ance necessary for him to use in the performance of 
the work for which he is engaged, and nevertheless 
continues to use such agency or appliance, he volun- 
tarily assumes the risks incident to such use, and if in- 
jury results he cannot recover; and hence it is argued 
that, in an action like the one now under considera- 
tion, it is necessary for him to allege want of knowl- 
edge or means of knowledge. While the rule, as thus 
stated, may be admitted to be correct, we do not think 
it by any means follows that the inference claimed to 
flow from it can be drawn from the rule. Ignorance 
on the part of the servant of the dangerous character 
of the agency which he is called upon to use, consti- 
tutes no part of his cause of action for an injury sus- 
tained in the use of such agency. Itis no part of his 
duty to exervise due care and diligence in ascertaining 
whether the agencies furnished him by the master are 
safe and suitable. That is the duty of the master, and 
not of the servant. Lasure v. Manufacturing Co., 188. 
C. 281. It cannot therefore be necessary for the ser- 
vant either to allege or prove that he did not know, or 
did not have the means of knowing, that the agency 
which he was called upon to use was unfit or unsafe, 
as it is the duty of the master, and not of the servant, 
to look after that matter; and hence his want of 
knowledge does not. constitute any part of his cause of 
action. It is true that where it is shown, by way of 
defense, that the servant either knew, or ought to have 
known, the dangerous character of the agency which 
he was called upon to use, and still voluntarily con- 
tinued to use it, his action may be defeated; but that 
is upon the ground that he has, by his own negligence, 
contributed to the injury of which he complains. And 
it is well settled, in this State, at least, that contribu- 
tory negligence is an affirmative defense. Carter v. 
Railroad Co., 19 8. C. 20; Crouch v. Railway Co., 21id. 
495; Darwin v. Railroad Co., 23 id. 531. It follows 
necessarily that it is not necessary to negative such 
negligence in the complaint. While it is true that the 
precise question which we are now called upon to con- 
sider has never, so far as we are informed, been au- 
thoritatively decided in this State, yet we think that 
the conclusion which we have reached follows neces- 
sarily from what has been decided. To adopt the lan- 
guage of Mr. Justice McGowan in Crouch’s Case, 
supra, we think that, in cases of this kind, “ the con- 
duct of the plaintiff is not a necessary element in his 
cause of action, and to be alleged by him, but adefense 
to be alleged and proved by the defendant. * * * 
We think it follows, from the onus of proof being on 
the defendant, that it is not necessary for the plaintiff 
to make the allegation of due care in his complaint, and 
thus anticipate the defense.”’ 8S. C. Sup. Ct., March 
18, 1890. Donahue v. Enterprise R. Co. Opinion by 
Mclver, J. 


NEGOTIABLE INSTRUMENTS—BONA FIDE PURCHAS- 
Ers.—Where A. iudorses drafts in blank to B. forcol- 
lection, and B., wrongfully assuming to be the owner, 
sells and disposes of them to C., who has no knowledge 
of the want of ownership in B., C. is invested with 
good title so as to retain the proceeds as against A., 
and C. is not chargeable with notice of ownership in A. 
by the fact that in B.’s letter, sending the drafts toC., 
they were described as ‘‘A.’s acceptances.” It is a 
well-settled rule of law that one who acquires negotia- 
ble paper, in the usual course of business, before ma- 
turity, in good faith, for a valuable consideration from 
one capable of transferring the same, becomes a bona 
fide holder, and takes it divested of all prior equities. 
See § 4, chap. 1, Code. And it has been so held in 
this court. Wyman v. Bank, 5 Colo. 30, and Bank v. 
McClelland, 9 id. 608. It is contended by the able coun- 
sel of appellant that ** it was the duty of the bank pro- 
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Posing to purchase from Everett to have sought Coors, 


and ascertained from him whether Everett had any 
authority to sell or not.” This is not in harmony witb 
the law or the decisions of this court. In Bank v. Mc- 
Clelland, supra, it was said by the present chief jus- 
tice, at page 610, 9 Colo., and page 725: ‘‘If there is 
nothing upon the face of a negotiable instrument or in 
the written indorsement or assignment to notify the 
assignee that the instrument was originally given upon 
an illegal consideration (gambling debts excepted), or 
obtained through fraud, the assiguee who pays value 
therefor, and takes the same in good faith before ma- 
turity, may recover, as against the maker. Thisis true, 
even though such assignee be in possession of facts or 
circumstances sufficient to arouse suspicion in the mind 
of a person of ordinary} prudence, and though he is 
guilty of negligence in not first following up such in- 
formation, for the purpose of discovering the fraud or 
illegality to which the suspicious circumstances may 
seem to point.”” The rule adopted in this court is that 
of the Federal courts and a majority of the States. See 
Bank of Metropolis v. New England Bank, 1 How. 234; 
6 id. 212; Swift v. Smith, 102 U.S. 442; Hotchkiss v. 
Banks, 21 Wall. 354; Murray v. Lardner, 2 id. 110; 
Brown v. Spofford, 95 U. 8S. 474. We are aware that in 
the State of New York, and some other States, follow- 
ing its decisions, the rule, as adopted in this State, is 
considerably modified. But the Federal rule, as here 
adopted, appears to be the better rule, better founded 
in reason, and necessary in the interest of commerce, 
that requires that such paper should be allowed to pass 
from hand to hand with the greatest freedom possible 
consistent with safety; and it works no injustice to the 
owner of paper to say that he shall be held responsible 
for his own acts, and not an innocent party who has 
been misled by them. Coors could by a word have 
limited his indorsement so as to protect himself and 
others. That he failed to do so was not the fault of 
appellee, but his own, and he must suffer the loss ac- 
cording to a principle so well known that a repetition 
here is unnecessary. Colo. Sup. Ct., Feb. 28, 1890. 
Coors v. German Nat. Bank. Opinion by Reed. C. 


STATUTE—GAMING DEVICEs.-—The game of ** oontz,”’ 
played with dice on a table or other surface by betters 
Goes not come within the meaning of the terms, 
‘other machine or contrivance,”’ used in act of Ken- 
tucky of March 25, 1886, making it a felony to “ set up, 
carry on or conduct, or aid and assist in setting up, car- 
rying ou or conducting, a keno-bank, faro-bank or 
other machine or contrivance used in betting, whereby 
money or other thing may be won or lost.” Itisarule 
of construction that where a statute or any instru- 
ment enumerates certain things, and then uses a term 
which may be construed to include other things, 
it is generally to be confined to those of a like class or 
character. The term is to be restricted to those 
ejusdem generis. The general words following the par- 
ticular ones must be construed as applying to things 
of the same general class. Here the statute first names 
certain machines or contrivances in well-known use 
for gaming. Keno and faro are banking games. Keno- 
banks and faro-banks are contrivances for gaming, in 
every sense of the word; so recognized and generally 
understood. This is not true of dice, which, while 
they may and often are used for gaming, as indeed 
almost any thing can be, usually serve for amusement. 
Nor can it be said that the table or floor or whatever 
surface may he used constitute the machine or con- 
trivance, within the meaning of the statute. Such 


things are not ordinarily used for gaming. Our law 
provides for the seizure and destruction of gaming im- 
plements, and this statute could not well be applied to 
the surfaces upon which this game might be played, 
As well might it be claimed that if persons gamed by 
the throwing of coppers upou an ordinary table or 





floor, the money or table fell within the terms, “ other 
machine or contrivance,” used in the statute, and that 
the party suffering it to be done was liable to this 
severe penalty. The language of the act and the 
severity of the punishment makes. it obvious that it 
was the intention of the Legislature by means of it to 
suppress gaming with such contrivances as are ordi. 
narily and notoriously used for such purpose. It must 
be a machine or contrivance constructed for such pur. 
pose, and not one ordinarily used for amusement or 
an innocent purpose. The “ machine or contrivance” 
referred toin the statute must, under the rule of 
ejusdem generis, be one similar in character to a faro 
ora keno bank. In the case of State v. Gilmore, 11 §, 
W. Rep. 620, a statute of the State of Missouri, provid. 
ing that “every person who shall set up or keep any 
table or gambling device commonly called ‘A, B, G,’ 
‘faro-bank,’ ‘E, O,’ ‘roulette,’ ‘equality,’ ‘keno,’ or 
any kind of gambling table or gambling device, adapted, 
devised and designed for the purpose of playing any 
game of chance for money or property,” should be 
guilty of felony, was held not to embrace a case where 
a saloon-keeper furnished to his customers cards and 
chips, with which they played upon ordinary tables in 
his saloon for drinks and money. In the case of Chap- 
pell v. State, 27 Tex. App. 310, where a game like the 
one now under consideration was played upon an ordi. 
nary table with dice, it was held not to be a gaming 
table. It was in no way essential to the game. It 
could have been played, as the court says, upon any 
surface, and neither the table nor the dice were a 
requisite of the game. In State v. Flardin, 1 Kans. 474, 
the court decided that the general words “ gambling 
devices,’’ used in the statute, after mentioning certain 
implements or contrivances designed for gaming pur- 
poses, did not include a pack of cards. A keno or faro 
bank is the implement of a professional gambler. Our 
Legislature was arriving at the suppression of the use 
of such devices and contrivances, and not at what is 
ordinarily used for amusement, although the article 
may be used or is in some sense adapted to gambling; 
as dominoes, checker-boards, chess-boards and the 
like. The act specifically names certain of the most 
notorious and obnoxious implements used for the for- 
bidden purpose, and the general words following were 
intended to include others of a similar character, and 
like them, designed for gaming. The cases we have 
referred to and the views above expressed are sup- 
ported by those of this court in the cases of Ritte v. 
Com., 18 B. Monr. 35, and Com. v. Monarch, 6 Bush. 
298. If the Legislature intended by this statute to 
make one guilty of a felony, for any game of chance, 
without regard to how it might be played, or what 
might be used in doing so, it should, and doubtless 
would, have employed language more definite in char- 
acter for such a purpose; and that it did not so intend 
is made plainer by the fact that we have another stat- 
ute punishing one for permitting gaming upon his 
premises. Ky. Ct. App., Feb. 25, 1890. Commonwealth 
v. Kammerer. Opinion by Holt, J. 





TELEGRAPHS — DAMAGES — MENTAL ANGUISH. — 
Where a telegraph company has for twenty days neg- 
ligently failed to deliver a message which read: “My 
wife is very ill; not expected to live’’— the sender, 
though suffering no pecuniary loss, is entitled to com- 
pensation for the mental anguish he suffered conse- 
quent on its non-delivery, as the message is notice to 
the company that mental anguish will probably come 
to some one if not promptly delivered. From the in- 
formation it had before it when it entered into the 
undertaking, the appellee was bound to know that 
mental anguish might, and most probably would, come 
to some person in case it failed to act promptly in 
transmitting and delivering the dispatch, and there- 
fore such a result was contemplated when the message 
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‘vas delivered by the appellant to the appellee's agent 


at Jamestown, and is within the undertaking. Whether 
such mental suffering would be caused by the failure 
of a brother-in-law and his wife to go at once to 
the bedside of a dying sister-in-law, or from the fail- 
ure of a physician to reach his patient while there was 
still hope that something might be done to bring relief 
and possibly a restoration of health, or for some other 
cause, is unimportant. It was not the particular cause, 
but the effect which might be produced, that was con- 
templated by the parties, and which is to be looked to 
in determining the question of liability. In Telegraph 
Co. v. Sheffield, 71 Tex. 570, a telegram was delivered 
to the company’s operator to be forwarded in the fol- 
lowing language: ‘‘ You had better come and attend 
to your business at once.”” The court said that 
the message indicated with reasonable certainty 
to the telegraph operator the following facts: 
“(1) That the plaintiffs had a claim of some pe- 
cuniary nature; (2) that the claim should be at- 
tended to at Jefferson, from whence the telegram 
was sent; (3) that the matter was urgent — ‘at 
once;’ (4) loss would probably follow the want 
of such attention, which might be prevented by obey- 
ing the call made in the dispatch. This was sufficient 
to disclose that the object was to enable the plaintiffs 
to attend to a claim due them, and that loss might re- 
sult from a failure to transmit the message with 
promptness.”” In Hadley v. Telegraph Co., 115 Ind. 
200, the court said, by Niblack, J., with reference to 
the following telegram: ‘*‘ North Salem, Ind., Oct. 14th, 
1886. To Henry Hadley, Danville, Indiana: Want 
your cattle in the morning; meet me at your pasture. 
8.C. Clay:” ‘In this case the terms or contents of 
the dispatch sent by Clay to Hadley fairly indicated 
the necessity of its prompt delivery, as well as a trans- 
missiun, and were such as to authorize the inference 
that a delay until the day following would result in 
confusion, and possible, if not probable, injury to one 
or both parties to the dispatch.’’ In Manville v. Tele- 
graph Co., 37 Lowa, 214, Miller, J., said: ** The message 
was: ‘Ship your hogs at once.’ The obvious reason of 
this is evident on its face. It clearly imports that, to 
meet a good market, the hogs must be shipped at once, 
and that by delay a good market will be lost. It is 
equivalent to saying: ‘If you ship at once, you will 
obtain gains on the purchase and sale of your hogs. If 
you delay, these gains will be lost by the market price 
declining.” It is most obvious therefore that the par- 
ties contemplated this very thing.” As we have 
already said, the message clearly indicated its import- 
ance, and the urgency for its prompt delivery. There 
were no pecuniary benefits contemplated as the result 
of the telegram, as it had no reference to any business 
transaction, and therefore pecuniary loss, because of 
its non-delivery, was not within the appellee’s under- 
taking. But the appellant having suffered great men- 
tal anguish, because, as he alleges, of the failure to 
promptly deliver the message, it would be a harsh rule 
which would deny to him all redress, except the mere 
pittance which he paid to have the telegram trausmit- 
ted and delivered. Some of the authorities seek to 
draw a distinction, as to the right to recover damages 
for mental suffering, between cases where there may 
be a recovery for pecuniary loss and cases where there 
is or can be no pecuniary loss, to which class the pres- 
ent action belongs. With this distinction we have no 
sympathy, and confess we can see no good reason for it 
to rest upon. If a telegraph company undertakes to 
transmit and deliver promptly a message wherein dol- 
lars and cents are alone involved, and its negligence oc- 
casious loss, it is conceded by all the authorities that 
it may be compelled to respond in damages. Why? 
Because it has negiigently broken its agreement, or, as 
is sometimes said, failed to perform a duty which it 
owed to the sender of the message, or the person to 
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whom it is addressed, as the case may be. For the 
same pecuniary consideration it undertakes to trans- 
mit and deliver a message informing a husband of the 
dangerous illness of his wife, the wife of her husband, 
the parent of the child, the child of the parent, it neg- 
ligently fails to deliver the telegram, and as the result 
the sick relation dies without having the comforting 
presence of the husband, wife, father, mother, son or 
daughter, with all the benefit, physical and mental, 
which would follow. Isit to be said that under such 
circumstances, the most that the telegraph company is 
liable for is nominal damages, because of great mental 
anguish suffered by the sender of the telegram, who 
may be the father, mother, husband, wife or child? In 
our judgment, no such rule can or should prevail. In 
failing to promptly deliver a telegram, the telegraph 
company negligently fails to perform a duty which it 
owes to the sender of the telegram, and should be held 
liable for whatever injury follows as the proximate re- 
sult of its negligent conduct. It is not a mere breach 
of contract, but a failure to perform a duty which rests 
upon it as a servant of the public. In our opinion, upon 
the facts stated in the second paragraph of complaint, 
the appellant is entitled to recover damages for the 
mental suffering which he endured, and his measure of 
damages is the amount paid for the transmission of the 
message, and in addition, what would seem to be just 
as a compensation for his mental anguish. We have 
examined the case of Telegraph Co. v. Hamilton, 50 
Ind. 181. That was an action to recover a statutory 
penalty, and what is said as to the measure of dam- 
ages in an action like the one under consideration is 
mere dicta, as no such question was before the court. 
See Telegraph Co. v. Cooper, 71 Tex. 507; 10 Am. St. 
Rep. 772, and note; Wadsworth v. Telegraph Co., 2 
Pickle, 695; 6 Am. St. Rep. 864, and note; Beasley v. 
Telegraph Co., 39 Fed. Rep. 183. Ind. Sup. Ct., March 
14, 1890. Reese v. Western Union Tel. Co. Opinion by 
Berkshire, J. 
a ee 


OVERRULED, CRITICISED, DISTINGUISHED 
AND EXPLAINED. 
“* But is this law? 
Ay, marry ist: crowner’s quest law.’’—Hamilet. 
T the annual dinner of the Allegheny County Bar 
Association, Robert D. Wilson, Esq., speaking tu 
the above toast, gave the following opinion ‘tas is an 
opinion :” 

The paper-book submitted by the plaintiff in error 
in this case is of the most meagre and unsatisfactory 
description, and we would be amply justified in refus- 
ing to consider the case on this ground. However the 
high standing of the parties and the interest excited 
by the contest, as well as the importance of the legal 
questions involved lead us to consider it our duty to 
decide the case as well as we may with the materials 
furnished us. The pleadings in the case do not appear 
at all, and we are confined to the consideration of the 
finding of the crowner’s quest and extracts from the 
testimony. It is only fair to the plaintiff in error to 
state that a large portion of the record was taken out 
of the prothonotary’s office by one Carolus C. Dickey, 
Esq., attorney for the defendant in error, and is sup- 
posed to be somewhere on his desk, but the limited 
time has not sufficed to discover it among the other 
papers. 

The facts in the case, as nearly as we can extract 
them from the evidence, are as follows: 

Mrs. Polonius, widow of Mr. Polonius, deceased, 
whose sad death, in which persons of the highest 
standing in this kingdom were implicated, is yet fresh 
in our memories, brought suit in the court below 
against one Cornelius for damages for the death of her 
daughter Ophelia, alleged to have been caused by the 
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negligence of defendant in not guarding a dangerous 
approach to a stream upon his demesne. The defense 
was the deceased had committed deliberate suicide by 
drowning herself, or at least had been guilty of con- 
tributory negligence. The deceased was last seen leav- 
ing Elsinore in the direction of defendant’s estate. 
The only direct evidence as to the manner of her death 
is that of Gertrude, queen’of Denmark, who testified 
as follows: 
“ There is a willow grows aslant a brook, 

That shows his hoar leaves in the glassy stream; 

There, with fantastic garlands did she come, 

Of crow-flowers, nettles, daisies and long purples, 

That liberal shepherds give a grosser name, 

But our cold maids do dead men’s fingers call them; 

There, on the pendant boughs her coronet weeds, 

Clambering to hang, an envious sliver broke, 

When down her weedy trophies and herself, 

Fell in the weeping brook. Her clothes spread wide, 

And mermaid-like, awhile they bore her up; 

** © *# * * * * but long it could not be, 

Till that her garments, heavy with their drink, 

Pulled the poor wretch from her melodious lay 

To muddy death.” 

Meagre as this account is, the greater portion of itis 
clearly irrelevant and might well have been objected 
to in the court below. However, such as it is, it is ab- 
solutely uncontradicted and must be taken as verity. 
It therefore appears that deceased came to her death 
by the breaking of an “envious sliver,’’ and not by 
her own premeditated act. If the “envious sliver” 
had been above dry ground this could not have hap- 
pened; and we are therefore clearly of opinion that it 
was gross negligence in the defendant to leave a sliver 
of that notoriousiy bad character in such a position. 
There is no evidence that the sliver was acting outside 
the scope of his ordinary employment, and no ques- 
tion of the constitutionality of the act of the sliver has 
been raised. 

The finding of the crowner’s quest casts no light on 
the subject. Following the growing disposition of 
such bodies they have found many facts of general in- 
terest, but have neglected to find by what means the 
deceased came to ber death. 

The case principally relied on by defendant in error 
is that of Fisher v. Pennsylvania Railroad Co., 126 
Penn. St. 293. The facts in this case are as follows: 
The action was brought to recover damages against 
defendant company for the killing of a mule. The 
mule was returning from his daily toil, and in attempt- 
ing to cross defendant’s track was struck by one of de- 
fendant’s engines and killed. The court ina per curium 
opinion say: ** The mule was killed upon the track by 
one of the defendant’s locomotives. The alleged neg- 
ligence of the company consisted in not ringing the 
bell or sounding the whistle as the engine approached 
the crossing near which the mule was killed. If it was 
the duty of the engineer to blow the whistle as notice 
to the mule, I do not see why the mule should not be 
held to the rule, to ‘stop, look and listen.’’’ The ac- 
tion of the court below in granting a compulsory non- 
suit was affirmed. 

It was most earnestly urged in the argument that 
the above case rules the one now under consideration. 
Mr. Dickey pressed the point with great eloquence 
that ladies are not ordinarily more stubborn than 
mules, and are really more intelligent aud should 
therefore be strictly held to as high a degree of care. 
This argument is ingenious rather than sound. The 
cases can readily be distinguished. We will admit, 
for the sake of argument, that ladies are not usually 
more infatuated with their own intentions than mules, 
But the mule is both by nature and habit peculiarly 
adapted to an easy compliance with at least two of the 
requisites of the rule. Nature never does avain thing, 
and if the unusual development of the auricular ap- 
pendages and the inborn and ineradicable disposition 








to stop were not implanted in the mule by a kind 
Providence, with prophetic reference to this very rule, 
Tam at aloss to account for extraordinary facultigg 
otherwise so prodigally wasted in the ordinary routing 
of the domestic life of a mule. 

Again, the law no more than nature insists on yaiy 
things. If an act could do no good the law mercifully 
dispenses with the doing of it. It is safe to say that 
no woman ever missed finding out any thing if it coulg 
be done by looking and listening. It is the bareg 
charity to the unfortunate deceased to presume thy 
she would not have done violence to this fundamenta 
instinct had there been any thing to gain by obeying it 

The case of Fisher v. Pennsylvania Railroad Cp, 
therefore is not authority for this case, and no negli. 
gence has been shown on the part of deceased. 

The above case has been misunderstood, and it may 
not be improper to here sound a note of warning to 
the profession. It seems to be the impression that we 
decided in that case that the action was properly 
brought. Such was not our intention. Neither 
under the act of 1851, providing that such actions shall 
survive, nor under the act of 1855, designating in favor 
of what persons they shall survive, can the case of 
Fisher v. Railroad Co. be sustained. In that case 
George Fisher sues without stating in what capacity 
he olaims. No letters, either testamentary or of ad- 
ministration, appear to have been out on the mule’s 
estate. From the name of plaintiff we judge he could 
not have been the widow, and we take judicial notice 
of the physiological fact that there is an almost con- 
clusive presumption against the legitimacy of the lineal 
descendants of a mule. That case was well decided 
upon other controlling principles, and upon them its 
authority remains unimpeached; on all other points 
it isan excrescence and an anomaly in our judicial 
system to which it is our duty to apply the knife with 
unsparing hand, and that decision is therefore over- 
ruled. 

For the reasons above stated, the judgment of the 
lower court is reversed and a venire fucias de now 
awurded. 

I will add that if this decision shall be found to bea 
mistake it will afford me pleasure to unite with my 
brethren in overruling it. 


— + 


CORRESPONDENCE. 








SHAKSPEARE AS JUDICIAL AUTHORITY. 
Editor of the Albany Law Journal: 

In the late case of State v. Strattman, in the Supreme 
Court of Missouri, reported in the;South-Western Re 
porter, volume 13, at page 817, Sherwood, J., who de 
livers the opinion, apparently believing that with a ris 
ing thermometer authorities relied upon should be 
seasonable and in full harmony with the atmospheric 
and other environment, quotes from ‘The Pussionate 
Pilgrim,” canto 16, as follows: 

“ The wiles and guiles that women work, 
Dissembled with an outward shew.” 

The case being an appeal from a judgment of convic- 
tion for criminal knowledge of a female, the summer 
reader might casually wonder why the rest of the 
stanza is omitted. 

By quoting in full, less would be left to inference; 
and the procedure commended by those later legal aude 
thorities, Gilbert and Sullivan, would thus receive 
more distinct judicial recognition in letting “* the pun- 
ishment fit the crime.” ALIQUID. 

[Our correspondent evidently does not know what 
avery modest man Sherwood, J., is. He should 
read the reports of some of the rape cases decided 
by him, and he would realize what a grave injustice 
the summer reader would do the judge.—Eb.] 
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CURRENT TOPICS. 





That sagacious and usually good-humored brute, 
the elephant, has received a severe condemnation in 
the English Court of Appeal, where Esher, M. R., 
and Lindley and Bowen, L. JJ., hold the owner of 
such an animal liable for his assault on a person vis- 
iting an aquarium, although he was not a dangerous 
member of his race, and the owner was not negli- 
gent. The Solicitors’ Journal says: 


“The Court of Appeal, in acase of Filburn v. Peo- 
ple’s Palace, etc., Co. (reported elsewhere), has been a 
little hard upon the elephant in classing him with the 
lion, the bear and the wolf, animals enumerated by 
Lord Hale as beasts fere nature, which a man keeps 
at his peril. The lion and the wolf do not seem to have 
come directly under judicial notice, but the bear has 
been distinctly put out of court. The case of Wyatt 
v. Rosherville Gardens Co., 2 L. T. R. 282, shows that 
the keeper of a menagerie may have to pay £500 for the 
pleasure of exhibiting him, and the averment that a 
particular specimen of the race had been for many 
years tame and docile did not avail his owner in Be- 
sozzi v. Harris, 1 F. & F. 92, the case in which the ani- 
mal was chained in the grounds of a house on the 
Steep Holmein the Bristol Channel, and unfortunately 
took a piece out of an excursionist. But the ele- 
phant might be supposed to have arecord which would 
entitle him to more favorable consideration. In his 
wild state he is doubtless not altogether desirable as a 
companion, but he has been sufficiently tamed to ren- 
der many services to man, and stands in a very differ- 
ent position to animals which are quite irreclaimable. 
But for the tame elephant of Indiathe Court of Ap- 
peal cares nothing. In England, however docile he 
may be, he is but a specimen of a savage race, and can- 
not escape the stigma of his past state of wildness. 
The cow, the horse, and the dog have been with us for 
generations, and have so won a character for respecta- 
bility. In the long course of the ages the Master of the 
Rolls appears to think the elephant may attain the 
same high level, but till he has done so it matters not 
what progress he makes abroad. The result is doubt- 
less right enough, though the reasoning ,is not alto- 
gether clear. However domesticated the whole race 
of elephants might become in India, it seems that thia 
would make no difference in their legal credit here 
until members of the race had actually been born, and 
for many generations domesticated in England. Con- 
versely the English cow, and probably even the Eng- 
lish sheep, ought, upon their introduction into a new 
country, to be treated as retaining the savage char- 
acter of their distant ancestry. These animals might 
join the elephant in saying that such a doctrine was 
hardly in accordance with the comity ‘of nations.” 


If Lord Bramwell had been in that court he prob- 
ably would have held that the visitor ran his 
risks, 


The learned and acute editor of the Albany Times 
does not often require to be set right in his law, 
but of late we have noticed in him an unholy and 
unlawful leaning against the statutes for the ob- 
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servance of Sunday. The latest exhibition of this 
tendency is the following: 

“Why the Philadelphia judges should hold that it is 
Sabbath breaking for a barber to shave a customer on 
Sunday, but not for the customer to shave himself, is 
one of those queer things that none but Philadelphia 
lawyers could fathom. If the shaving be work and 
labor, why is it not equally work and labor if per- 
formed by an individual upon his own countenance? 
And again if Sunday shaving be work and labor, what 
is putting on one’s coat, or one’s clean shirt, to be 
called? Is not the one as necessary to a decent appear- 
ance at church service as the other? Does not a de- 
cent respect for the house of worship require a man to 
appear in it with a clean face as well as in a clean col- 
lar and polished shoes? And if the law will not allow 
the barber to shave his cheeks and chin, why does it 
permit his cook to prepare his dinner, his waitress to 
serve it up, and him to eat it? Where does Sunday 
work and labor begin and where does it end!”’ 

At the risk of taking our friend too seriously, 
we will explain for the benefit of his readers that 
certain processes of the toilet may lawfully be per- 
formed by a man on his own person on Sunday in 
private, which would become unlawful if he prac- 
ticed them on others, as a trade, in public, for 
money, on Sunday, for the reason that the latter 
would disturb the public quiet, shock the public 
sense, and prevent a proper observance of God’s 
holy day by himself and hisemployees. A man may 
lawfully dress himself on Sunday, but he may not 
lawfully set up the public business of dressing 
others on that day for hire. It is necessary for a 
man to cat on Sunday; not necessary for him to 
shave or be shaved. He can shave on Saturday 
night; he cannot cat enough then to carry him over 
Sunday. The truth is that men demand to be 
shaved on Sunday because they are too mean to 
give their own time for that purpose on Saturday; 
so they cheat the Lord out of so much of His time. 
We are sorry to see in such respectable quarters an 
apparent lack of a proper sentiment about Sunday. 
If we could have our way we would shut up the 
barbers’ shops, and let the barbers go to church or 
have a full day’s rest. They need both, and most 
of them regret the demand for keeping open their 
shops on that day. Especially would we put in 
jail those worthless loafers who play ball for money 
on Sunday, and those equally worthless loafers who 
go to see them play. And very especially — and 
here we wish the Zimes would come to our aid — 
would we like to see enforced the law against two 
saloon keepers directly opposite our residence, who 
violate the law by doing a thriving business at a 
side entrance, without any precaution or disguise 
except shutting up the front entrance. Almost 
every sort of man knows those side entrances except 
the policemen. No policeman by any chance comes 
around that vicinity on Sunday — probably afraid 
of being led to enter the saloon. It is bad enough 
to see hard-working mechanics going in there on 
Saturday evening, wasting their wages in useless 
or harmful drink, under sanction of law, but the 
bold breach of the Sunday law, and the notorious 
disregard of it by the public authorities, 1s very ex- 
asperating and discouraging. Those saloonists 
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ought to shut up and go tochurch on Sunday. The 
police would be much better occupied in arresting 
them than in arresting farmers for selling a little 
produce in the streets on their way to market. We 
are glad to hear the Albany Times say: ‘‘It is 
greatly to be doubted whether the Louisiana lot- 
tery ever did half the harm in this State that bet- 
ting upon horse-races has done and is doing all the 
time. One is just as much gambling as the other, 
and it would puzzle a Grecian sophist to tell wherein 
one was any less detrimental to the pockets or mor- 
als of its victims than the other. Hundreds of 
young men are ruined by ‘ playing the horses,’”” We 
wonder how our religious contemporary, Col. Shep- 
ard, can reconcile the pious texts at the head of his 
editorial columns with the long and elaborate ac- 
counts of gambling horse-races which he gives, 
with predictions and advice to betting men. Let 
us suggest a text for a heading: ‘A horse is a vain 
thing for safety.” Psalms, cxlvii, 10. 


The governor of Louisiana deserves the highest 
commendation for his vigorous stand against lot- 
teries. It is true that we have no lotteries in our 
State, but stock-gambling and horse-gambling are 
legalized. The pool act in this State is a disgrace 
to our laws, enacted under the silly plea that as men 
will bet on‘ horse-races, it is better to regulate it 
than to prohibit it. We take great pleasure in read- 
ing a recent charge on this subject in New Jersey, 
by Judge Van Syckel, from which we extract and 
commend to our readers the following: 


“And now, geutlemen, the court desires to call your 
attention especially to an evil which has recently 
reared its hydra head in your midst, threatening the 
most destructive consequences to the good order and 
good morals of the people of this community. I refer 
to the New Jersey Jockey Club and the Linden Park 
Blood Horse Association, where, the court is credibly 
informed, the criminal laws of the State are constantly, 
openly and shamelessly violated by the making of 
books, the selling of pools and the betting of money 
ou horse races. These are crimes ‘against the law of 
the land. Every box where betting is carried on is a 
disorderly house. The race track is a disorderly house. 
These associations and their officers having control of 
the manner in which they are conducted are guilty of 
violating the law. 

** Horse-racing is permitted by the law (no complaint 
can be made against these associations for that), but if 
they have abused the privilege which the State has 
given them to open a track for the racing of horses, 
they should be held to the strictest accountability for 
their misconduct. They are all subject to be indicted. 
They ought to be indicted, and they will be indicted 
if you do your duty. 

“The pernicious effects of these lawless institutions, 
if they are not promptly arrested and suppressed, will 
be widespread and far-reaching. ‘The good, the order- 
loving, the law-abiding people of this county look to 
you to eradicate them. Now, in their infancy, is the 
time to strike and overthrow them. Use the vigorous 
measures which the law and your oath command you 
to call into requisition. The evil is a most formidable 
one and will not be abated by gentle treatment. 

“Some may be disposed to countenance these pest 
spots or at least to temporize with them on account of 
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the money that is expended here by persons who pro- 
mote them. Reflection cannot fail to show such per- 
sons that these gamblers who have gold in the one 
hand carry ruin and destruction to the well being of 
society in the other. In making money in this way 
the people of this county will be bartering away the 
peace and welfare of their families for the gold of the 
criminal. Itisa highway which leads inevitably to 
the corruption of public morals, to ruiu and to degra. 
dation. ‘ 

‘*However you may gild this vice, it is replete with 
influences of the most injurious character. What 
will the future be? The youth of your country 
drawn into the path of idleness and vice. Sons ruined, 
The lives of daughters embittered and blighted by the 
crimes of husbands, and trusted employees rendered 
dishonest and unfaithful. This is not an exaggeration, 
Such has been the experience of all time, wherever 
these vicious practices have been tolerated. 

“TI know of no more prolific source of vice and crime 
than race-courses conducted as these are said to be, 
All places, whether on the race-tracks or in this city, 
where bock-making, betting or pool-selling is carried 
on, and all persons connected with them, should be 
promptly indicted. It should be no more easy to main- 
tain these betting establishments within sight of this 
court-house, in flagrant violation of the law, than it 
would be to maintain openly in the face of the public 
houses for prostitution, or associations for the protec- 
tion and encouragement of others whose lives are a 
scourge to society, and it shall not be, if the utmost 
power which this court is enabled to exert can pre- 
veut it. 

‘* The responsibility now rests upon the grand jury, 
and there it will lie until these offenders against the 
criminal law and against public morality and good or- 
der are called to the bar of this court to answer to the 
Jaw which they have so openly and so persistently de- 
fied. Let it no longer be daily proclaimed in the pub- 
lic press of New York that in New Jersey the criminal 
law can be defied with impunity, and that our grand 
juries and our courts are either without the power or 
without the inclination to punish the evil-doer. Such 
a state of things is most discreditable to our State and 
to the people of this county, and it can continue to 
exist only by a willful dereliction of duty on the 
part of those to whom the administration of the crimi- 
nal law is committed.” 


Shakespeare comes pat in judicial decisions fre- 


quently. In a recent slander case in California, 
McFarland, J., remarked: ‘‘Of this language the 
ordinary man would say, with the hostess in Henry 
IV: ‘These are very bitter words.’” 

Governor Hill deserves commendation for com- 
muting Chapleau’s sentence. ‘The prisoner seems to 
have been indifferently defended, and there could 
hardly be a serious pretense that his crime was com- 
mitted with deliberate premeditation. It would 
have been much more sensible in the jury to refuse 
to find it than to find it and then unanimously peti- 
tion the governor to find that it was not so. 


Sterry, the photographer, of this city, has made 
two large groups of the two divisions of the Court 
of Appeals, which are among the finest examples of 
portrait photography that we have ever seen. They 
are deservedly having an immense sale. 
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~ NOTES OF CASES. 


N Davis v. Rome, Watertown & Ogdensburgh Rail- 
road Company, 56 Tun, 372, it was held that 
inacivil action for a criminal offense the party 
upon whom the burden of proof rests is not bound 
to establish it beyond a reasonable doubt. The 
court said: ‘‘ The rule as established by the earlier 
English cases was that proof beyond reasonable 
doubt was usually required to establish a charge of 
crime inacivilaction. This rule has been followed 
in a number of the States, and seems to have been 
followed in the earlier cases in this State. Woodbeck: 
v. Keller, 6 Cow. 118; Clark v. Dibble, 16 Wend. 
601; Hopkins v. Smith, 3 Barb. 602. But in the 
more recent cases, especially in this State, it has 
been held that in a civil action the party upon 
whom the burden of proof rests as to an issue is not 
bound to establish it beyond a reasonable doubt. It 
is sufficient if there is a fair preponderance of evi- 
dence in his favor, NW. Y. Guard. & Ind. Co. v. 
Gleason, 78 N. Y. 503, 513; Johnson v. Agricultural 
Ins. Co., 25 Hun, 251; Freund v. Paten, 10 Abb. 
N. ©. 811; Stearns v. Field, 90 N. Y. 640, 642; 
Seyboltv. N. ¥., L. E. & W. R. Co., 95 id. 562, 569; 
§.C.,47 Am. Rep. 75; People v. Briggs, 47 Hun, 
266, 268; affirmed, 114. N. Y. 56; V. Y. & B. Ferry 
Yo, ¥. Moore, 1 N. Y. St. Rep. 374; S. C., less fully, 
102 N. Y. 667. Inthe last case Judge Earl, who 
delivered the opinion of the court in that case, said: 
‘There is no rule of law which requires the plaintiff 
in a civil action, when a judgment against the de- 
fendant may establish his guilt of a crime, to prove 
his case with the same certainty which is required 
in criminal prosecutions. Nothing more is required 
in such cases than a just preponderance of evidence, 
always giving the defendant the benefit of the pre- 
sumption of innocence. Where a judgment for the 
plaintiff involves crime or moral turpitude on the 
part of the defendant, the court should always re- 
quire satisfactory proof, and when that has been 
given judgment should follow regardless of conse- 
quences. In no other way can the law be properly 
administered and private rights effectually pro- 
tected.’ To same effect, Welch v. Jugenheimer, 56 
Iowa, 11; S. C., 41 Am. Rep. 77; I/ills v. Goodyear, 
4 Lea, 233; 8. C., 40 Am. Rep. 5; Cont. Ins. Co. v. 
Jacknichen, 110 Ind. 59; S. C., 59 Am. Rep. 194; 
Mead v. Husted, 52 Conn. 58; 8. C., 52 Am. Rep. 
554; Bell v. MceGinness, 40 Ohio St. 204; S. C., 48 
Am. Rep. 673; People v. Evening News, 51 Mich. 12. 
Contra: Barton v. Thompson, 46 Iowa, 30; S. C., 26 
Am. Rep. 131. 


In Edwards v. Lake Shore & M. 8S. Ry. Co., Su- 
preme Court of Michigan, June 6, 1890, plaintiff 
purchased a return ticket from Lansing to Chicago, 
sold at a reduced rate on condition — printed on the 
face of the ticket, and signed by plaintiff —that it 
should not be good for return passage unless 
stamped by the company’s ticket agent in Chicago, 
and there signed again by the plaintiff as the origi- 
nal purchaser, Plaintiff failed to have the ticket 





| ‘stamped, or to sign it in Chicago, and refusing to 


pay his fare on the return trip, was ejected from 
the train. Held, that he could not recover for his 
ejectment. The court said: ‘‘It is claimed by 
counsel for plaintiff that the condition requiring the 
ticket to be stamped at Chicago was an immaterial 
condition, so long as the plaintiff had, to the cer- 
tain knowledge of the conductor, taken passage at 
Chicago; that plaintiff was in a situation to, and 
offered to, identify himself as the proper person — 
as the purchaser of the ticket; that the question of 
identity was, by the ticket itself, to be finally de- 
cided by the conductor; that the peculiar circum- 
stances, including the terms of the ticket contract, 
distinguished this case from all those cases in which 
the reasonableness of conditions in tickets, limiting 
the use of them, have been passed upon by the 
courts, * * * Unquestionably parties capable 
of contracting may enter into such agreements as 
they choose; and if they rest upon a sufficient con- 
sideration, and are not void for illegality, nor as 
being against public policy, they are binding upon 
them. The contract of carriage in this case, in- 
cluding the conditions, was a valid and binding 
agreement. The conditions were reasonable, and 
rested upon a sufficient consideration, namely, the 
reduced rate of fare. Ordinarily a person going by 
rail from Lansing to Chicago would be required to 
purchase a ticket at the point of starting, and upon 
returning he would be required to purchase a ticket 
from the agent in Chicago from that place to Lan- 
sing. Under the conditions of this ticket he is re- 
quired to do no more than call upon the agent there 
to secure his passage from Chicago to Lansing in 
accordance with the conditions. There is nothing 
unreasonable or annoying in this requirement. The 
trouble to the passenger is no more than would or- 
dinarily occur, except the signing of his name, and 
if required, to identify himself, which he has re- 
ceived the consideration for in the reduced rate of 
fare. His contract with the company was that they 
would transport him from Chicago to Lansing upon 
condition that he would present his ticket to the 
agent at Chicago, sign his name in compliance with 
the contract upon the back of his ticket, and have 
it dated and stamped upon the back by the ticket 
agent. This part of his contract he did not comply 
with. It was a condition precedent to his right to 
be carried from Chicago to Lansing upon that 
ticket. The unstamped ticket gave him no right to 
a return passage; and he absolutely refusing to pay 
his fare, there was no contract in force between the 
plaintiff and defendant company to carry him upon 
its cars, Under such circumstances they had a right 
to eject him from its cars, The company had bro- 
ken no contract, and were not in fault, but were 
ready to fulfill their contract according to its terms 
and conditions. This being so, it is difficult to see 
how their ejecting him from the cars, where he had 
no right to be, can be treated as a tort, they having 
used no more force than was necessary to accom- 
plish the purpose. To hold them liable would be to 
hold them responsible to plaintiff for the conse- 
quences of his own neglect and failure to comply 
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with the contract upon his part. This would be 
neither reasonable nor just. The distinctions which 
the plaintiff's counsel seeks to make, above stated, 
are not warranted by the contract. The plaintiff's 
right to ride on that ticket from Chicago to Lansing 
did not depend upon his being the identical person 
who purchased the ticket, but upon his compliance 
with the condition precedent of having it stamped 
and dated, and signing his name. He is not enti- 
tled to ride upon it on its return unless this condi- 
tion is complied with; and no power or authority is 
given to the conductor to finally determine whether 
he has a right to a passage upon that ticket unless 
it is stamped, etc., in accordance with the contract. 
Neither could the conductor be called upon to en- 
ter upon an investigation of the identity of the 
plaintiff. This position is well answered by Mr. 
Justice Gray in the similar case of Mosher v. Rail- 
road Co., 127 U.8., at page 396. He says: ‘ The 
conductor of the defendant’s train, upon the plain- 
tiff's presenting a ticket bearing no stamp of the 
agent at Hot Springs, had no authority to waive any 
condition of the contract, to dispense with the want 
of such stamp, to inquire into the previous cireum- 
stances, or to permit him to travel on the train. It 
would be inconsistent alike with the express terms 
of the contract of the parties, and with the proper 
performance of the duties of the conductor in ex- 
amining the tickets of other passengers, and in con- 
ducting his train with due regard to speed and 
safety, that he should undertake to determine, from 
oral statements of the passenger or other evidence, 
facts alleged to have taken place before the begin- 
ning of the return trip, and as to which the con- 
tract on the face of the ticket made the stamp of 
the agent of the Hot Springs Railroad Company at 
Hot Springs the only and conclusive proof.’ See 
also the late case of Boylan v. Railroad Co., 10 Sup. 
Ct. Rep. 50. The authorities are uniform that un- 
der a contract like the one in question here there is 
no liability, either in tort or upon contract, where 
the plaintiff has failed to comply with the condi- 
tion precedent stated above.” 


In Briegel v. City of Philadelphia, Supreme Court 
of Pennsylvania, May 28, 1890, it was held that a 
city is liable for damages occasioned by the negli- 
gent plumbing and draining of a school building, 
whereby water and filth is deposited in the neigh- 
boring cellars. The court said: ‘‘ But the learned 
counsel for the city have made an urgent and in- 
genious effort to bring this case within the ruling 
in Ford v. School Dist., 121 Penn, St. 543. The dis- 
tinction however is plain. That case was an action 
for the negligence of the janitor of a school buiid- 
ing, and was decided on the ground that under the 
Pennsylvania statute, school districts are agencies 
of the Commonwealth fora special and limited pur- 
pose, with no funds under their control, but public 
moneys devoted to a specific charity, and not di- 
vertible, even indirectly, to any other use. This 
purpose might be entirely destroyed by holding the 
funds liable for the consequences of torts by the offi- 





cers or servants of the school district, and therefore 
such liability cannot be sustained. It had beep 
held as early as Wharton v. School Directors, 49 
Penn. St. 358, that school districts are not munici- 
palities, but mere territorial divisions for limited 
purposes, and belonging to the class of quasi corpo- 
rations, which exercise some of the functions of 
municipality within a prescribed sphere. To the 
same effect are Com. v. Beamish, 81 Penn. St. 389; 
Colvin v. Beaver, 94 id. 388; School Dist. v. Fuess, 
98 id. 600. And this is the well-settled general 
doctrine. ‘Itisessential * * * to bearinmind 
the distinction * * * between municipal cor- 
porations proper * * * and involuntary guasi 
corporations, such as townships, school districts 
* * * The decisions * * * hold the former 
class of corporations to a much more extended lia-. 
bility than the latter, even where the latter are in- 
vested with corporate capacity and with the power 
of taxation.’ 2 Dill. Mun. Corp. (3d ed.), § 961, 
The present action differs from the class we have 
been considering, it being against the city of Phila- 
delphia, and in being an action for nuisance by the 
negligent use of property. The city, having a gen- 
eral power of taxation, and exercising full munici- 
pal functions, comes under the larger measure of 
liability spoken of by Judge Dillon.” ‘‘ But in the 
class of cases to which the present belongs, injuries 
arising from the misuse of land, there has never 
been any substantial hesitation in holding cities lia- 
ble. The ownership of property entails certain bur- 
dens, one of which is the obligation of care that it 
shall not injure others in their property or persons, 
by unlawful use or neglect. This obligation rests, 
without regard to personal disabilities, on all owners 
alike, infants, femes covert and others, by virtue of 
their ownership, and municipal corporations are not 
exempt. The general rule is thus stated: ‘ Munici- 
pal corporations are liable for the improper manage- 
ment and use of their property, to the same extent 
and in the same manner as private corporations and 
natural persons. Unless acting under valid special 
legislative authority, they must, like individuals, use 
their own so as not to injure that which belongs to 
another.’ 2 Dill. Mun. Corp. (3d ed.), § 985. The 
particular question here involved does not seem to 
have been before this court, but it was expressly 
decided in Shuter v. City, 3 Phila. 228, by Judge 
Sharswood, when president of the District Court. 
‘The municipal corporation owning and occupying 
property for public purposes is as much subject as4 
private citizen to the usual rule, sic utere tuo wl 
alienum non. ledas. The city is as much bound ss 
an individual owner of a lot to find an outlet for 
the water on it, without encroaching on his neigh- 
bor.’ We adopt this as a correct exposition of the 
law.” 


—_@—_—__—_—_— 


THE TAXING POWER—ITS CONSTITUTIONAL 
LIMITATIONS, RESTRAINTS AND RE- 
QUIREMENTS. 


|" must be admitted that judicial utterances in the 
highest court of this State in cases involving ques- 
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tions of taxation have left the subject of the constitu- 
tional limitations, restraints and requirements of the 
taxing power one not to be understood without study 
and difficulty. In reported opinions in such cases we 
are met on the one hand with unqualified declarations 
that there are no constitutional provisions from which 
ia deducible any rule requiring uniformity and equality 
in taxation, but that the Legislature may apportion 
the gross sum to be raised as it sees fit, and that its ac- 
tion in that respect is not amenable to the judicial 
branch of government; that the constitutional inhibi- 
tions against depriving any person of property with- 
out due process of law, and the taking of private prop- 
erty for public use without just compensation have no 
application to the taxing power; while on the other 
hand we are met with equally precise and emphatic as- 
sertions that taxes are required by the Constitution to 
be levied under some system of apportionment which 
shall secure uniformity and equality, and that the con- 
stitutional guaranties above referred to do apply to the 
process of taxation, and also restrain and limit the tax- 
ing power. This contrariety of judicial expression is 
of course wholly irreconcilable. It should be added 
however that when each case is brought down to ex- 
actly what is decided by it, the leading cases in this 
State will be found to be in their results in substantial 
harmony. The lack of agreement is in the reasoning 
and in the assertion of rules and principles on which 
decisions are reached, not in the actual decisions 
themselves. This conflict of opinion will be best 
shown by citations from cases. 

“They (the objections to the assessments in the 
court below) were founded on those clauses in the Con- 
stitution which declare that no person shall be de- 
prived of his property without due process of law, and 
that private property shall not be taken for public use 
without just compensation. Neither of these provis- 
ions applies to taxation.’’ People, ex rel., v. Mayor of 
Brooklyn, 4 N. Y. 419-423. ‘*The power of taxation 
and of apportioning taxation, or of assigning to each 
individual his share of the burden, is vested exclu- 
sively in the Legislature, unless the power is limited or 
restrained by some constitutional provision. The 
power of taxing and the power of apportioning taxa- 
tion are identical and inseparable. Taxes cannot be 
laid without apportionment, and the power of appor- 
tionment is therefore unlimited unless it be restrained 
asa part of the power of taxation. There is not and 
since the original organization of the State government 
there has not been, any such constitutional limitation 
or restraint. The people have never ordained that tax- 
ation shail be general, so as to embrace ull persons or 
all taxable property within the State, or within any 
district or territorial division of the State; nor that it 
shall or shall not be numerically equal, as in the 
case of a capitation tax, nor that it must be in 
the ratio of the value of each man’s land, or of his 
goods, or of both combined; * * * nor have 
they ordained or forbidden that a tax shall be appor- 
tioned according to the benefit which each tax payer is 
supposed to receive from the object on which the tax 
is expended. In all these particulars the power of tax- 
ation is unrestrained.” Same case, p. 427. “ Taxation 
is indisputably a legislative power. The Constitution 
of this State will be searched in vain for any clause 
which contains any restriction or limitation on the 
taxing power of the Legislature.’” Town of Guilford v. 
Board of Supervisors, 13 N. Y. 143-147. In the case of 
People, ex rel., v. Lawrence, 41 id. 137, it is said to be 
settled by the case of People, ex rel., v. Mayor of Brook- 
lyn, supra, “ that the two clauses of the Constitution 
which declare that no person sball be deprived of his 
Property without due process of law, and that private 
Property shall not be taken for public use without just 
compensation, have no application to the taxing 
Power;" and the learned judge writing further as- 





serts ‘that the sovereign power of taxation is lodged 
in the Legislature; that the power of taxing and the 
power of apportioning taxes are identical and insep- 
arable; that there is no constitutional restraint upon 
the exercise of this power; that the right of determin- 
ing what portion of the public burdens, by way of tax- 
ation, shall be borne by any individual or class of indi- 
viduals, must be determined by the Legislature; that 
however much this power may be abused by the Leg- 
islature, the only check upon it is the responsibility of 
the legislative body to its constituents. As taxation is 
indisputably a legislative power, and as the Constitu- 
tion contains no restriction upon the taxing power of 
the Legislature, redress against unjust taxation must 
be sought in the same way, and no other, as redress 
against unjust and oppressive legislation in the general 
enactment of laws is sought. The judicial department 
of government can afford no redress in such cases.’’ In 
the case Jn the Matter of Van Antwerp, 56 N. Y. 261, 
the opinion says: ‘The learned counsel! for the peti- 
tioner argued, with ability, several objections to the 
validity of the act of 1872; that it violates that provis- 
ion of the Constitution which declares that no member 
of the State shall be deprived of the rights and privi- 
leges secured to citizens ‘ unless by the law of the land 
or the judgment of his peers;’ and also the provision 
that he shall not * be deprived of life, liberty or prop- 
erty without due process of law.’ ’’ The answer to these 
objections is that these provisions of the Constitution 
are not affected by the act in question. The act was an 
exercise of the taxing power by the Legislature, which 
for public purposes is unlimited, except as specifically 
restrained in the Constitution.” The force of this lan- 
guage cannot be mistaken when it is borne in mind 
that at the time the Van Antwerp Case was decided, 
the only specific restraints (if they may be so called) 
on the taxing power in the Constitution were the pro- 
visions that any law imposing a tax should state the 
tax and the object to which it was to be applied, and 
that such a law could be passed only by the yeas and 
nays entered on the journal, with « quorum of three- 
fifths of all the members elected so voting. 

Contrary citations from four cases will suffice. In 
Gordon v. Cornes, 47 N. Y. 608, the learned judge who 
there wrote for the court cautiously says: ** It would 
be going too far to deny that the provisions of the Con- 
stitution which declare that no person shall be de- 
prived of property without due process of law, and that 
private property shall not be taken for public use with- 
out just compensation, would afford protection to the 
citizen against impositions made nominally in the form 
of taxes, but which were in fact forced levies upon in- 
dividuals, or confiscations of private property; as for 
instance, if the general expenses of the government of 
the State, or of one of its municipal divisions, should 
be levied upon the property of one individual or set of 
individuals, or perhaps of a particular district. Cases 
of this description might be imagined in which an act 
would fall within the express prohibition of the Con- 
stitution. But to raise the constitutional question 
would require an extreme case, where no apportion- 
ment of the tax with reference to benefit should be at- 
tempted, and no discretion on the subject exercised, 
but one set of individuals or one district should be con- 
fessedly and arbitrarily required to pay for benefits 
conferred upon others who bore no portion of the bur- 
den.”? In Weismer v. Village of Douglas, (4N. Y. 91, it 
is said: *‘There are opinions given in adjudications 
upon this general subject which go to great length in 
declaring the extent of the legislative power of taxa- 
tion, and which, if taken in all the scope of the senti- 
ments uttered, seem to permit an extension of it with- 
out limit, and to deny any judicial power to fix a bound 
to it, or to question in any case the legislative right to 
exercise and delegate it.” And the opinion continues: 
“Tt cannot but be conceded that there is an end to it 
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somewhere. Every mind must be able to conceive of 
some legislative attempt to exercise this great and ex- 
tensive power which would fail to find warrant either 
in our written Constitution or in any inherent govern- 
mental authority, and which the owner of property 
subjected to it would have the right te resist. * * * 
It must be far beyond the reuch of real legislative au- 
thority to take the property of A., or of A. and some, 
many, or all others, and give it to B., when there is no 
legal, equitable, just or moral obligation to render unto 
B. one farthing. But to tax A. and the others to raise 
money to pay over to B. is only a way of taking their 
property for that purpose. If A. may resist this, as 
surely he may, how is he to make resistance effective 
and peaceable save through the courts?”’ The follow- 
ing are extracts from the opinion in the leading case of 
Stuart v. Palmer, 74 N. Y. 183: ‘‘Assessments for local 
improvements can be justified only upon the theory 
that the lands upon which they are laid are specially 
benefited by the improvements for which they are laid, 
and hence ought to bear the burden rather than prop- 
erty generally; and if alaw should authorize such as- 
sessments to be laid without reference to benefits, it 
would either take property for the public good without 
compensation, or it would take property from one per- 
son for the direct benefit of another; and in either as- 
pect it would be unconstitutional. What one pays for 
taxes and assessments is taken for the public good and 
can be justified upon no other theory. * * * Taxa- 
tion and assessment imply apportionment. Each per- 
son must share the burdens of taxation and assess- 
ment equally with all others in like situation.” 
* * * “The Legislature can no more arbitrarily im- 
pose an assessment for which property may be taken 
and sold, than it can render a judgment against a per- 
son without a hearing. It is a rule founded on the first 
principles of natural justice, older than written Con- 
stitutions, that a citizen shall not be deprived of his 
life, liberty or property without an opportunity to be 
heard in defense of his rights, and the constitutional 
provision that no person shall be deprived of these 
‘without due process of law’ has its foundation in this 
rule. This provision is the most important guaranty 
of personal rights to be found in the Federal or State 
Constitution. It is a limitation upon arbitrary power, 
and is a guaranty against arbitrary legislation. No 
citizen shall arbitrarily be deprived of his life, liberty 
or property. This the Legislature cannot do nor au- 
thorize to be done. ‘ Due process of law’ is not con- 
fined to judicial proceedings, but extends to every case 
which may deprive a citizen of life, liberty or property, 
whether the proceeding be judicial, administrative or 
executive In its nature. This great guaranty is always 
and everywhere present to protect the citizen against 
arbitrary interference with these sacred rights.” 
* * * “Tt has sometimes been intimated that a citi- 
zen is not deprived of his property within the meaning 
of this constitutional provision by the imposition of an 
assessment. It might as well be said that he is not de- 
prived of his property by a judgment entered against 
him.”’ Though this case concerned only the delegation 
of authority to commissioners to conduct assessment 
proceedings and levy assessments, and their acts under 
such authority, it will be observed that the language 
cited from it concerning the right to notice and hear- 
ing is broad enough to apply to the Legislature itself if 
it had done such acts directly, instead of directing 
them to be done by commissioners. Such an applica- 
tion however, as will be seen later on, would be prob- 
ably erroneous. In Remsen v. Wheeler, 105 N. Y. 573, 
the court passed upon the constitutionality of a sec- 
tion of a statute directing the water board of the city 
of Brooklyn to fix the amount in each year which 
should be assessed on each vacant lot for the purpose 
of raising money to pay the expense of supplying water 
in the city. The opinion of Earl, J., says: ‘‘ Unless 





this section requires the assessment for water rates 
upon vacant lots to be imposed and apportioned ag. 
cording to values, benefits or costs, it would not be jus- 
tified as a scheme of taxation, and would be obnoxious 
to constitutional objections. Therefore, in referenge 
to the imposition of these assessments, as in reference 
to the imposition of other assessments and taxes, the 
lot-owners are entitled at some stage of the proceed. 
ings to a notice and opportunity to be heard; and ua- 
less the law gave them the right toa notice and an op 
portunity to be heard before the board which was au. 
thorized to impose the assessment, it was unconstity. 
tional and void. * * * Our attention has beey 
called to no statute which required the water board to 
give the lot-owners any notice of the levying of these 
assessinents or any opportunity to be heard in refer. 
ence tothem.’’ And Finch, J., in his opinion says; 
“ No notice to any one and no opportunity to be heard 
is given by theact, and it is wholly immaterial whether 
the water is used or not; and the plaintiffs contend 
that for such defect the act is unconstitutional, and 
the water rates absolutely void. These water rates at 
least as to vacant property, are called assessments and 
are in their nature such, and it is difficult, if not im- 
possible, to see how they can be sustained.” 

The foregoing judicial opinions cannot, even by a 
lenient use of language, be said to be otherwise than 
in direct conflict; and they cannot by any process of 
elimination and comparison be made harmonious. The 
result is that they all continue to be cited as authority, 
each serving an occasional end. Having pointed this 
out, the object of this article is by a resort to funda- 
mental principles, and in the light of leading decisions 
of the highest court of this State and of the courts of 
the United States, to ascertain and point out the con- 
stitutional limits, restraints and requirements of the 
taxing power; and this will include showing the differ- 
ence in their application, or in the application of any 
of them, according to whether the Legislature acts di- 
rectly in determining the gross amount of the tax or 
assessment, what property shall bear it, and in appor- 
tioning and levying it, or whether these things or any 
of them are to be done by officials or by a tribunal ap- 
pointed or designated by the Legislature for that pur- 
pose. 

The general provisions of our State Constitution 
which, as will be shown later on, limit and govern the 
power and process of taxation are those forbidding 
that any person shall be deprived of property “ with- 
out due process of law,” or that “ private property be 
taken for public use without just compensation.” Art. 
1,86. A corollary of this latter, though not expressly 
declared in the Constitution, is that private property 
cannot be taken for private purposes at all. Town of 
Guilford v. Board of Supervisors, 13 N. Y. 143-148. The 
fifth amendment of the Constitution of the United 
States contains protective guarantees identical with 
the foregoing, but they are limitations on the Federal 
government only, and do not apply to the States. 
Kelly v. Pittsburg, 104 U. 8. 78; Spies v. Illinois, 123id. 
131; Livingston v. Mayor, 8 Wend. 85. The fourteenth 
amendment however (which became operative in 1868) 
in terms forbids ‘any State” to deprive any person of 
property “ without due process of law,”’ or to * deny to 
any person within its jurisdiction the equal protection 
of the laws.” ‘These provisions of the State and Fed- 
eral Constitutions are limitations and restraints on the 
legislative branch of government as well as on the ex- 
ecutive and the judicial. Murray's Lessee v. Ho- 
boken, 18 How. 272. Their practical application to each 
however, and the extent of it, will be found not the 
same, but different, and of varying degree. 

These and other like fundamental principles for the 
security of private rights lie at the foundation of gov- 
ernment deriving its just powers from the consent of 
the governed. Their origin is lost in antiquity. It 
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lies even be ond that boundary line, in _the world’s 
progress where fable scarcely ceases and history hardly 
begins. It were idle to merely repeat that it rests in 
Magna Charta, which, as Coke well says, was only 
“declaratory of the principall grounds of the funda- 
mentall lawsof England.” Proeme to 2nd Inst. In 
their evolution and growth they have a great history 
all their own. In the earliest written expressions of 
them we find them clothed in language strikingly in- 
dicative of the unpolished genius of the people. Their 
lineal descent is easily traceable through a succession 
of solemn instruments marking periods of popular agi- 
tation and of revolution, and always emanating from 
the governed and levelled at tyranny in government. 
In England, through the great charter, its two specific 
confirmations, a multitude of corroborative statutes, 
the petition of right, the * concessions” which it ex- 
torted from the crown, and finally through the declara- 
tion and Bill of Rights, under which William of 
Orange accepted and held the throne, we follow them 
into the first written protests against arbitrary power 
and the earliest organic instruments of independent 
government framed in this country. 

Chapter 29 of Magna Charta, a8 confirmed by Ed- 
ward I, is as follows: ‘* No freeman shall be taken or 
imprisoned, or be disseized of his freehold, or liberties, 
or free customs, or be outlawed, or exiled, or any wise 
destroyed; nor will we pass upon him or condemn 
him, but by lawful judgment of his peers, or by the 
law of the land.’? The phrase * by the law of the land” 
in Magna Charta meant by due process of law (Coke, 
2nd lnst., 50); and these two expressions, as used in 
the various Constitutions in this country, also mean 
alike. Duvidson v. New Orleans, 96 U. 8. 97; Murray’s 
Lessee v. Hoboken, 18 How. 272; Matter of John and 
Cherry St., 19 Wend. 659; 2 Kent’s Com. 13. It is true 
that the provisions in Magna Charta and in the cog- 
nate instruments which succeeded it for the security 
of private rights, were not designed to and did not 
bind Parliament, or limit its omnipotence, but only 
pledged and bound the crown. From this it has been 
frequently said that these great guarantees as enacted 
by the people into fundamental instruments creating 
government and delegating governmental powers in 
this country were not intended as checks upon the leg- 
islative branch of government, but were understood 
and used in the same sense which they theretofore had, 
and that no wider scope can be legitimately given to 
them. But it is more philosophical to say that the 
spirit and force which they embodied have adapted 
themselves to new situations, and kept pace in devel- 
opment with the progress of modern ideas in the sci 
ence of government. 

As has been seen by the line of cases hereinbefore 
cited, the taxing power is vested exclusively in the Leg- 
islature. It is not so declared expressly in any consti- 
tutional provision, but necessarily follows from our 
three-fold division of governmental powers. The ex- 
ercise of the power of taxation by the Legislature is 
not administrative or judicial, but legislative. The 
levying of assessments in 2 particular district to pay 
for a local improvement comes under the taxing 
power, as the same cases show. If the Legislature 
keep within the jurisdiction of the taxing power, it is 
necessarily the sole judge of the necessity or propriety 
of a tax, of the amount to be raised, and the general 
Class of property or persons to be taxed, and is with- 
out any restraint in these respects. Matter of McPher- 
son, 104 N. Y. 306-316; Genet y. City of Brooklyn, 99 id. 
296-306. It is going too far however to say (as does one 
of these cases) that it is also without restraint in the 
apportionment, which, as will be seen later on, must 

upon some system of uniformity and equality. 

_& The taxing power is environed by constitutional 
lines beyond which action by the Legislature purport- 
ing to be taxation ceases to be such and is void. It can 








only be exercised for public purposes. This does not 


mean that it is restricted by a narrow rule solely to 
the raising of funds for the necessities of government. 
The interpretation is liberal. It is permissible to gov- 
ernment, for instance, to share the common feelings 
of moral obligation and gratitude, and they may serve 
within the true meaning of public purposes as motive 
for taxation. Town of Guilford v. Board cf Supervis- 
ors, 13 N. Y. 143-149; Brewster v. Syracuse, 19 id. 116- 
General charity to the poor and afflicted is a recog- 
nized object of taxation. But the Legislature has not 
the power to raise funds by taxation for the purpose 
which in no just sense may be called public. Weismer 
v. Village of Douglas, 64 N. Y.91. The decision in this 
case held void an act of the Legislature permitting a 
municipal corporation to bond itself to borrow money 
to purchase stock in a manufacturing company, and to 
levy taxes on the taxable property within its limits to 
pay the interest and principal of such bonds. Though 
the enterprise in which the manufacturing company 
was to engage, and especially some public improve- 
ments which it was to do, would increase the popula- 
tion, land values and general prosperity in tbe munici- 
pality, the court refused to recognize the proposed tax- 
ation as for a public purpose. Taxation for a private 
purpose is obviously the taking of private property for 
a private purpose, and that would be unconstitutional 
even though payment were tendered. Joun of Guil- 
ford yv. Board of Supervisors, 13 N. Y. 143-148; Matter 
of Deansville Cemetery Ass'n, 66 id. 569; Brevoort v. 
Grace, 53 id. 245-255. Private property can only be 
taken for public purposes, and then only upon just 
compensation therefor. 

3. In the Constitutions of several of our States there 
is an express requirement that taxation shall be “ uni- 
form and equal.’’ Uniformity and equality in taxation 
of property can be secured only by uniformity in the 
mode of fixing values as well as in the rate or percent- 
age charged. It secures to each individual exemption 
from any burden or charge except such as is equally 
imposed upon all others in like situation or instance. 
There is no such specific provision in the Constitution of 
this State, but the general provision that private prop- 
erty shall not be taken for public use without just com- 
pensation has the same effect. Exercise of the taxing 
power is the taking of private property for public pur- 
poses. The only theory on which any scheme of taxa- 
tion can be justified is that it is to raise funds for pub- 
lic use, and that each tax payer in return for what he 
pays receives compensation in his proportionate share 
of the resulting benefit to the community. If therefore 
one individual or his property be taxed ratably more 
than the other individuals or their property belonging 
to the same classification in the general scheme of tax- 
ation, property is being taken from him for public use 
for which he receives no compensation. <A statute di- 
reciting such inequality of taxation would conflict with 
the constitutional provision cited. Forinstance, a stat- 
ute for the levying of a general tax upon real property 
which provided that real property in a certain locality 
should be taxed at a higher rate than other real prop- 
erty, or a statute directing that the entire amount re- 
quired for a general purpose be cast upon the real 
property of a particular locality, would be unconstitu- 
tional and void. To thus lay upon certain property a 
sum in excess of its ratable share compared with all 
other property in the same taxable class, would to that 
extent be confiscation and not taxation. It would be 
taking private property for public use without com- 
pensation being made therefor. Stuart v. Palmer, 74 
N. Y. 183-189; People v. Equitable Trust Co., 96 id. 
887-395; Remsen v. Wheeler, 105 id. 573-579. Such a 
method of taxation would likewise offend against the 
similar prohibition to the States contained in the four- 
teenth amendment to the Constitution of the United 
States, and also against the further prohibition therein 
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that ‘“‘any State" deny to “any person within its jur- 
isdiction the equal protection of the laws.’’ This lat- 
ter provision “ forbids unequal exactions of any kind, 
and among them that of unequal taxation.’’ Santa 
Clara Co. v. South. Pac. R. Co., 18 Fed. Rep. 385; Sun 
Mateo Co. v. South. Pac. R. Co., 13 id. 722. In these 
cases a provision of the Constitution of the State of 
California requiring that in fixing the valuations of 
real property for the purpose of general taxation the 
mortgage indebtedness should be deducted, “ except 
as to railroad and other quasi public corporations,” 
was held by the United States Circuit Court for Cali- 
fornia to be violative of this provision of the Federal 
Constitution and void to the extent of its discrimina- 
tion against such corporations. Concurring opinions 
were written by two very able judges, Mr. Justice 
Field of the United States Supreme Court, and Judge 
Sawyerof the Circuit Court. The word ‘‘ person’’ was 
held to include corporations within its meaning, and 
that is the rule of the United States Supreme Court. 
Santa Clara Co. v. South. Pac. R. Co., 118 U. 8. 394. 

4. The guarauty of ‘due process of law’”’ embraces 
within its meaning and scope the requirement that a 
person whose absolute rights are to be affected by a pro- 
ceeding of a judicial nature must have notice of hear- 
ing and an opportunity to be heard thereunder in order 
to bind him by the result. It means in tax matters as 
in all others “‘that there can be no proceeding against 
life, liberty or property which may result in depriva- 
tion of either without the observance of those general 
rules established iu our system of jurisprudence for the 
security of private rights.’’ Hagar v. Dist. No. 108, 
111 U. 8S. 701. The hearing need not embrace or follow 
all of the formalities established in courts of law ( Peo- 
ple, ex vel., v. Police Com’rs, 93 N. Y. 97-102); and the 
notice need not be actual, but the Legislsture may pre- 
scribe the method of giving it. Happy v. Mosher, 48 
N. Y. 313. The evolution of this requirement of no- 
tice and opportunity to be heard as applicable te the 
process of taxation has been recent, the case of Stuart 
v. Palmer, 74 N. Y. 193, being its first manifestation in 
this State. Though its development has continued 
(Remsen v. Wheeler, 105 N. Y. 573; Matter of McPher- 
son, 104 id. 306), it is still in an early stage, and in the 
last analysis the necessity of notice to the individual in 
the.exercise of the power of taxation will be found to be 
within narrower limits than the language of some ju- 
dicial opinions indicates. The distinction no doubt is 
that this doctrine of notice has no application what- 
ever to the Legislature acting directly in the doing of 
the substantial matters embraced in the process of tax- 
ation, namely, the fixing of the gross amount, the de. 
termination of what property shall bear it, aud the ap- 
portioning and levying of it, but only applies to officials 
or tribunals to whom the Legislature delegates the do- 
ing of these matters instead of doing them itself. It 
has heen held in the case of a local improvement where 
the Legislature, acting directly, and without delegat- 
ing the doing of any thing whatever in the matter to 
any tribunal or official, by statute at once determined 
the gross amount to be raised, fixed the district of as- 
sessment, apportioned the amount on the lots accord- 
ing to benefits and levied the assessments, that the 
statute was constitutional; that is to say, that the re- 
quirement of notice and opportunity to be heard had 
no application to such a case. Mutter of Van Antwerp, 
56 N. Y. 261. More is said in the opinion in this case 
(as has been seen) than will stand criticism, but the 
exact decision itself is no doubt sound. The require- 
ment of notice can have no reference to direct action 
by the Legislature in matters within its legislative jur- 
isdiction, as the power of taxation indisputably is. 
But when the Legislature, instead of acting directly in 
the process of taxation, delegates the doing of substan- 
tial matters therein to an existing tribunal, or to one 
of its immediate creation, or to certain officials, then 





the requirement of due notice and of opportunity tp 
be heard has full application to such tribunal or to sugh 
officials thus given judicial powers. By the statute 
passed upon in the case of the Matter of Van Ant 

the Legislature did every thing, and the doctrine of 
notice was heid to have no application; by the statute 
construed in the case of Stuart v. Pulmer, the Legisla. 
ture delegated the fixing of the gross amount and the 
apportioning and levying of it to commissioners, ang 
the doctrine of notice was held to have full force; ang 
this clearly shows the distinction. The constitutional 
requirement of giving notice of a hearing and oppor. 
tunity to be heard thereunder does not apply to the 
Legislature acting directly, but it can create no tri. 
bunal for the performance of acts in their nature judi- 
cial to which it shall not apply. Broadly stated, this 
constitutional requirement of giving notice does not 
apply to the legislative branch of government acting 
legislatively, but only to the judicial branch. Our rep. 
resentative system of government forbids a contrary 
suggestion. In theory and in fact every member ofthe 
body politic is not only heard but is actually present 
and participating through his representatives in every 
legislative action. There is no such thing as giving 
particular notice of intended exercise of legislative 
power. Thus, if any act of the Legislature be void, it 
is not because it was passed without notice of hearing 
having been given, that requirement having no applica 
bility, but because it goes beyond the limits set round 
about legislative power. The Legislature may even 
directly take private property for the use of the State, 
and fix the compensation to be paid therefor by the 
State, without first notifying or hearing the individual 
whose property is to be taken. Matter of Furman St, 
17 Wend. 649-659. The requirement in our present 
Constitution that the compensation be ascertained by 
a jury or by not less than three commissioners ap- 
pointed by a court of record, did not exist in the first 
nor in the second Constitution of this State, and it 
now only applies where such compensation is not made 
by the State. Article1,§ 7. But if the Legislature 
delegate the doing of the same act to commissioners 
they cannot act except upon due notice and hearing; 
and yet further, if the delegating statute do not re 
quire this of them, it is void. The difficulty is not lack 
of power in the Legislature to take private property 
directly, or by the indirect method of taxation, with- 
out notice, but lack of power in it to create a tribunal 
which can do the like without notice. 

5. In the process of general taxation the Legislature 
has delegated the fixing of the values of the property 
to be taxed. This is done by the assessors. The 
amount of tax to be exacted from each individual de 
pends upon the respective values set upon taxable 
property. The determination of such values is there- 
fore obviously a substantial matter to the tax payer. 
The Legislature has the power to directly fix the values 
to serve as such basis of apportionment in taxation. 
Done by it, it would be a legislative act, and there 
would be no necessity or requirement to first give spe 
cific notice of hearing, and opportunity to be heard 
concerning the proposed action, any more than in the 
case of any other intended legislation. Every property 
owner would be heard through his representatives a8 
he is in all legislative matters. But being delegated to 
the assessors, the doing of it by them is of course not 
a legislative act, but judicial. Weaver v. Devendorf, 3 
Denio, 117; Barhyte v. Shepherd, 35 N. Y. 288. True, 
if done by the Legislature it would be just the samean 
act involving the exercise of judgment, fairness and 
discretion, but that is true of most acts done by the 
Legislature, which are nevertheless legislative. It is 
therefore deemed requisite that the assessors should 
finally act only after notice by them given of a hearing 
to those interested, and after opportunity for such 
hearing bas been afforded. As the assessors act judi- 
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cially in the matter, they are subject to the require- 
ment of all tribunals and officers empowered to act ju- 
dicially, to render judgment only after according to 
those whose rights are to be affected an opportunity to 
be heard. : 

It is by statute delegated to the boards of supervis- 
ors to ascertain the share or tax which falls to each in- 
dividual or parcel of property, which involves only a 
simple mathematical process of division and multipli- 
cation; and to extend the amounts on the rolls and 
levy them. This work seems to be merely clerical and 
formal, but it has been decided to be judicial. Bel- 
linger v. Gray, 51 N. Y. 510; People v. Hagedorn, 104 
id. 516. The statute also requires the boards of super- 
visors to examine the various rolls of their respective 
counties for the purpose of ascertaining whether the 
aggregate valuations in one town or ward bear a just 
relation to those in the other towns and wards; and 
they are empowered to equalize such valuations. This 
work seems to be judicial in its nature. Nevertheless, 
in doing it do not the boards of supervisors act legisla- 
tively? They are under the Constitution elective rep- 
resentative bodies with legislative powers (art. 3, $3 22, 
23); and if their action in the process of general taxa- 
tion be the exercise of legislative power, every tax 
payer participates and is heard therein through his 
representative. If such action by them be judicial in 
its nature, it is still true that every one interested par- 
ticipates in it by representation, and representatives 
are elected for that purpose. It is well to observe 
further however that boards of supervisors meet as re- 
quired by law publicly at stated times and places, when 
any one has the right to attend and address them by 
petition, or in any appropriate manner; and they are 
specifically required to meet and perform the duties 
now being discussed upon a day fixed by statute. 1 R. 
8. 39%. That is notice to all concerned, as is a statute 
appointing a day for the holding of an election, and no 
other notice is required. People, ex rel., v. Schiellein, 
% N. Y. 124; People, ex rel., v. Cowles, 13 id. 350; Peo- 
ple vy. Cook, 8 id. 67; People v. Turner, 117 id. 227, 238. 

The gross amount to be raised by general taxation is 
made up of expenditures either directly incurred by 
the Legislature, or by boards and officers which are 
part and parcel of the ordinary machinery of adminis- 
trative government, and incur expenses within limits 
authorized by the Legislature. Obviously their duties 
are not judicial in the sense in which that term is used 
in government, any more than an agent for an indi- 
vidual or corporation acts judicially. An administra- 
tive agent of government, like a private agent, is a se- 
lected empluyee, who merely acts for his principal, 
while one who acts judicially stands in that respect in- 
dependently, tied to neither government nor indi- 
vidual, free to exercise his judgment according to his 
own lights and bound to do so. Any official to whom 
is delegated the power of judging or deciding upon or 
80 as to affect the right of life, liberty or property in 
the individual, is for the time subject to the funda- 
mental principles under which the judicial branch of 
government acts. Legislative or executive province is 
readily distinguishable from this, and is governed and 
limited by other distinct principles. 

6. “A manifest difference exists between the modes 
of making assessments for local improvements and 
those providing for annual taxation, and much reason 
exists why a more formal notice should be given in one 
ease than the other. In one case they are special, 
transitory and occasional, and in the other regular, 
fixed and of annual occurrence, known to all people. 
In one case they become public only when proceedings 
are instituted, and may escape the notice of the land- 
owners. In the other they occur every year and are 
48 constant in their recurrence as the changes of the 
Seasons.” People v. Turner, 117 N. Y. 227-237. 

The courts of this State are unalterably committed 





to the proposition that a delegated proceeding by 
which assessments to pay for a local improvement are 
levied, whether such proceeding be conducted by one 
of the ordinary tribunals of the land or by officers spe- 
cially appointed for the purpose, is judicial in its na- 
ture, and that a valid assessment cannot be laid there- 
under except after a notice of hearing to the land- 
owner, and after opportunity to be heard has been 
given to him in conformity with such notice; and 
furthermore that unless the statute under which the 
proceeding purports to be authorized requires such no- 
tice and opportunity to be given, it is unconstitutional 
and void. Stuart v. Pulmer, 74 N. Y. 183; Remsen v. 
Wheeler, 105 id. 573. The careful application of this 
principle even in the process of general taxation to the 
doing of substantial things under delegated authority 
of the Legislature, is harmonious with our system of 
constitutional restraints in government, and that it has 
been found salutary to the individual and healthful to 
the body politic cannot be doubted. For obvious 
reasons it should be administered with direct and full 
force in special proceedings conducted under like dele- 
gated authority for the levying of assessments for local 
improvements. While this is generally admitted, there 
seems to be observable some vacillation in the subor- 
dinate courts of this State as to the scope or extent of 
the hearing to which the land-owner is entitled. ‘* Due 
process of law imports the right of the person affected 
thereby to be present before the tribunal which pro- 
nounces judgment upon the question of life, liberty or 
property, in its most comprehensive sense; to be heard 
by testimony or otherwise, and to have the right of 
controverting by proof every mulerial fact which bears 
on the question of right in the matter involved.”’ Her- 
man on Estop. and Res. Ad., § 69. The land-owner 
having the right to be heard by virtue of constitu- 
tional provision, the logical conclusion is that he is en- 
titled to be heard on all substantial matters to be judi- 
cially determined. ‘To say less than this would seem 
worse than illogical. In assessment proceedings the 
Legislature usually delegates the doing of three sub- 
stantial things, all manifestly bearing upon and affect- 
ing the final result, namely: (1) The determination of 
what property shall be be benefited by the improve- 
ment, and the fixing in accordance therewith the lim- 
its of the district of assessment; (2) the determination 
of the character of the improvement, the doing of the 
work, or contracting to have it done, and the conse- 
quent fixing of the cost thereof; and (3) the apportion- 
ing of the total expense among the different parcels of 
land, and the leving of the assessments accordingly. Is 
the hearing to which the land-owner is entitled to cover 
all of these things, or only one or twoof them? If the 
doing of each of them is judicial in its nature, the just 
and logical answer is that it is his right to be heard 
concerning all of them. Any one of them can be ex- 
cluded from the right toa hearing with no more reason 
than any other or all of them. The right toa hearing 
is based on the fact that the doing of the act is judi- 
cial. The test is whether the doing of the delegated 
duty requires the exercise of discretion in its nature 
judicial. Hagar v. Dist. No. 108,111 U. 8.701. This 
case points out the distinction between proceedings to 
impose a tax on property according to values or bene- 
fits, for instance, and the imposition of a specific tax 
on persons, things or business, such as poll and license 
taxes, no judicial discretion arising in the latter. The 
fixing of the assessment district, like the fixing of prop- 
erty values in general taxation, goes to the determina- 
tion in the end of the amounts of the levies. If land 
which will be benefited be not included in the district, 
then the land which is included is made to bear an un- 
just burden. The portion of the burden which should 
fall on the excluded land falls on it. That there is 
room for error, wrong and injustice in the fixing of the 
assessment district is apparent. It is quite as obvious 
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that the gross amount to be apportioned may be 
swollen by error, waste and wrong. The doing of these 
things therefore involves the exercise of judicial fair- 
ness, honesty and discretion, from which it must fol- 
low that the land-owner is entitled to be heard in the 
premises. The contrary has never been decided by the 
court of last resort in this State. The cases which have 
sometimes been referred to as deciding that the land- 
owner has no constitutional right to a hearing con- 
cerning the fixing of the district of assessment (Matter 
of Sackett St., 74 N. Y. 95; Matter of Church, 92 id. 1; 
Genet v. Brooklyn, 99 id. 296; Spencer v. Merchant, 100 
id. 585) by no means so decide. The point was not de- 
cided in any of them, nor was it apparently before the 
court. They simply decide that the Legislature may 
delegate the fixing of the assessment district. That it 
may do so without requiring that those interested be 
given an opportunity to be heard in the matter, they 
do not decide. If the Legislature directly fix the dis- 
trict, the question of notice would have no applicability 
as it would be a legislative act, and the doctrine of no- 
tice has no reference to legislative acts, but only applies 
to judicial action. In the case of Spencer v. Merchant the 
act passed upon designated the property to be assessed 
and the amount to be cast on each parcel. It delegated 
to commissioners nothing but the formal act of levy- 
ing the assessments. If any thing could be done with- 
out a hearing, this could, but the statute required the 
commissioners to do it upon a hearing to those inter- 
ested. On the subject of this hearing the court said: 
“The land-owners were given a hearing, and so there 
was no constitutional objection in that respect. Nor 
was that hearing illusory. It opened to the land- 
owner an opportunity to assail the constitutional va- 
lidity of the act under which alone an apportionment 
could be made, and that objection failing, it opened 
the only other possible questions, of the mode and 
amounts of the apportionment itself.” Though this 
case was mainly negative, this language has an obvious 
affirmative application, namely, that the land-owner's 
right to be heard in a special assessment proceeding 
embraces within its scope every question of law, of 
fact and of official duty and discretion which may 
affect his rights in the proceeding. The notice of hear- 
ing is for all purposes, and failing to be legally and 
justly dealt by, it secures to the land-owner the oppor- 
tunity to appeal, or to bring his grievance by appropri- 
ate means into a regular tribunal. There is no decis- 
ion of the court of last resort holding that the land- 
owner is only entitled to be heard concerning the 
apportionment. If that were the rule, then the situa- 
tion of the land-owner would be that while he would 
be listened to on the division and allotment of the total 
sum, he must stand silent in the presence of injustice 
however gross in the fixing of the assessment district, 
or of error, waste or wrong, no matter how great, in 
the making up of the total amount; that he would not 
be heard on the question of what lands justice required 
should share the burden; that he would merely be 
heard in the sense thus limited on the matter of how 
much of the erroneous or wrongful total should be cast 
on him, but not on the question of its legality or cor- 
rectness. Such an interpretation of the right toa hear- 
ing secured by the constitutional guaranty of ‘‘ due 
process of law” would stamp that requirement as triv- 
ial and delusive instead of a strict and wholesome 
safeguard designed to secure to every individual op- 
portunity to be heard for the protection of his rights. 
If the only hearing which the land-owner may of right 
claim is as to the apportionment, such hearing in many 
cases will be of very little use, if of any. When the 
apportionment is directed by the statute to be not ac- 
cording to benefits, but by feet frontage, it would 
merely involve clerical work. Inasmuch however as 
the duty of determining the decimal of taxation, and 
extending aud levying the respective sums by boards 





of supervisors in the process of general taxation has 
been decided to be judicial (Bellinger v. Gray, 51 N.Y, 
610; People v. Hagedorn, 104 id. 516) a like duty in the 
levying of assessments for local works must be judi- 
cial. But it would be strange, indeed, if the individ. 
ual were entitled to be heard concerning a matter go 
comparatively unsubstantial, but would have no such 
right concerning matters of substance and gravity, 
W. J. Gaynor. 
BROOKLYN, July 2, 1890. 


———__+.——————— 


CONSTITUTIONAL LAW— POLICE POWER. 


SOUTH CAROLINA SUPREME COURT, MAY 19, 1399, 


TOWN OF SUMMERVILLE V. PRESSLEY. 

An ordinance limiting the maximum quantity of land which 
it should be lawful for any person or family to cultivate 
within the corporate limits of the town is valid undera 
charter which gives the town authorities power to pass 
any ordinance they may deem necessary for the preserva. 
tion of the health, good order, etc., of the town, 

Nor is it in conflict with the Constitution of South Carolina, 
article 1, section 12, providing that no person shall be 
subjected in law tu any other restraint in regard to per- 
sonal rights than such as are laid on others in like cir- 
cumstances. The limit imposed being the same for all, it 
is not unequal in its operation, though some have more 
iand than others. 

Under the above section, it does not affect the validity of the 
ordinance that it applies only to one town, and not to all 
towns of a like sort in the State, for it applies equally to 
all persons within the territorial limits of its opera- 
tion. 


PPEAL from Court of Common Pleas, Berkeley 
county. Witherspoon, J. 


Lord & Hyde and Jnglesby & Miller, for appel- 
lant. 


Charles Boyle, for respondent. 


McGowan, J. The village of Summerville was 
originally chartered in 1847, and the corporate authori- 
ties were * invested with all the powers and privileges 
conferred, and subject to the same restrictions and 
penalties imposed, on the village of Newberry, by an 
aet passed on December 17, 1841, of which act section 
5 provides as follows: ‘And the intendant and war- 
dens shall have full power, under their corporate seal, 
to make and establish all such rules, by-laws and ordi- 
nances respecting roads, streets, markets, public spring 
and police of said village as shall appear to them neces 
sary and requisite for the security, welfare and con- 
venience of the said village, or for preserving the 
health, peace, order and good government witbin the 
same,” etc. The charter of Summerville was amended 
in 1885, enlarging the boundaries, adding two wardens 
aud changing the name to that of the ‘‘ Town of Sum- 
merville,” but without changing the powers and privi- 
leges conferred by the charter of 1847, adopting those 
given in the charter of Newberry. In 1883 the town 
council passed an ordinance “to limit the culture of 
the soil, and more effectually to prevent the destruc- 
tion of treea in the town of Summerville.” The pre- 
amble recited: ‘‘ Whereas, it is necessary, for the pro- 
tection of the public health of Summerville, that the 
soil should not be cultivated beyond a limited extent, 
and that the injury and destruction of trees should be 
more effectually prevented ; ’’ the ordinance prohibited 
entirely the culture of rice, and then provided as fol- 
lows: ** That from and after the date herein the max!- 
mum quantity of land which it shall be lawful for any 
family or household, or the immediate servants oF 
employees of such family or household, to fertilize, 
plant or cultivate for agricultural purposes within the 
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corporate limits shall be one-eighth (34) of one acre, 
which shall be on the lot or premises of such family or 
household, regardless of the quantity or extent of the 
lot or tract of land owned or occupied by such family 
or household, or its immediate servants, or which may 
form part of the premises of said family residence or 
tract of land. But this section shall not be construed 
so as to abolish or prohibit the planting of oats, rye or 
barley, between the Ist day of November and Febru- 
ary 15th, or the planting and proper cultivation of 
flower gardens, or of the grape, or fruit trees, or any 
other kind of trees whatsoever,’’ etc. 

It seems that under this ordinance the town council 
imposed upon the defendant, a citizen of the town, a 
fine of $20 for violating the ordinance in cultivating 
his lands for agricultural purposes without regard to 
the limit imposed. He admitted that he had violated 
the ordinance, but denied the authority of the town 
council to pass such an ordinance. Upon appeal, Judge 
Witherspoon held that the duty of the court was limited 
to the inquiry whether or pot the power existed, and if 
so, whether or not its exercise violated any constitu- 
tioval provision. Concluding that the ordinance was 
valid at the time the fine was imposed on the appel- 
lant, he ordered that the appeal be dismissed, and the 
judgment of the town council in imposing the fine be 
affirmed. From this decision the defendant now ap- 
peals to this court, upon the following grounds: ‘‘(1) 
Because his (defendant’s) garden has been continu- 
ously cultivated in excess of said town ordinance for 
more than thirty years, and there is no allegation, 
claim or proof that such cultivation was negligent, or 
in any manner so conducted as to create a nuisance; 
(2) because, in the absence of such allegation and proof, 
the Legislature has not conferred, and could not con- 
fer, on the town council, any authority to prevent the 
usual, proper use of cleared land by the owner without 
full compensation to him; (3) because the ordinance 
of said town council is unequal and unjust, in that it 
permits the owner of one-fourth or one-half of an acre 
of land to cultivate one-fourth or one-half of his pos- 
sessions, and denies to the owner of six acres the right 
to cultivate more than one-forty-ninth part of his 
land; (4) because his honor omitted to decide one im- 
portant point argued by the defendant before him, to- 
wit, the power of town council, reversed in section 3 
of said ordinance, whereby it may give permission to 
any one to cut down trees in the town, violates the 
fourteenth amendment of the United States Constitu- 
tion,”’ ete. 

There must be some misprint in the last ground of 
appeal, especially in reference to the word *‘ reversed.” 
But as there is no question before this court arising 
under the third clause of the ordinance, which allows 
permission to be given to some persons, and not toall, 
to cut down trees, etc., within the corporate limits, it 
will not be necessary to consider now whether it vio- 
lates the fourteenth amendment of the Constitution 
of the United States. 

The first exception complains that a citizen of the 
corporation who owned cleared land in excess of the 
limit imposed by the ordinance at the time of its pas- 
sage was nut bound to conform to the restriction as to 
the amount to be cultivated for general agricultural 
purposes, without allegation and proof that such culti- 
vation was negligent, or of such a character as to create 
auuisance. As it seems to us, this view ignores en- 
tirely the existence of the ordinance. Undoubtedly, 
as a rule, every man may cultivate his own land in his 
own way, but even in that case he may use his land in 
such manner as to amount toa “ nuisance’ indictable 
at common law. That however does not touch the 
question under the ordinance passed by virtue of the 
powers conferred upon the corporate authorities by 
the Legislature “ for preserving the health, peace, 
order and good government of the town.’ The ordi- 








nance, by its declared purpose, was a police regulation 
for preserving the health of Summerville, asmall town 
in the pines about twenty miles out of Charleston, 
which affords a convenient summer resort for health. 
Assuming for the present that the town council had 
the power to pass the ordinance, no question can be 
made whether ‘‘a nuisance’”’ had been created, nor 
whether the restrictions complained of were necessary 
to accomplish the purpose in view. Jt was their exclu- 
sive right to judge what was ‘‘ necessary and requisite”’ 
to preserve the health of the town. 1 Dill. Mun. Corp., 
§ 144, and authorities in note. 

The second exception makes the objection that the 
Legislature has not conferred, and could not confer, 
on the town council, any authority to prevent the 
usual, proper use of cleared lands by the owner with- 
out full compensation paid to him. The State, through 
the law-making body, certainly possesses the police 
power, which from its very nature has no well-defined 
limits, but must be as extensive as the necessities 
which call for its exercise. Judge Dillon describes it 
thus: ‘ Every citizen holds his property subject to 
the proper exercise of this (police) power, either by the 
State Legislature directly, or by public corporations to 
which the Legislature may delegate it. Laws and or- 
dinances relating to the comfort, health, convenience, 
good order and general welfare of the inhabitants are 
comprehensively styled ‘ police laws or regulations;’ 
and it is well settled that laws and regulations of this 
character, though they may disturb the enjoyment of 
individual rights, are not unconstitutional, though no 
provision is made for compensation for such disturb- 
ances. They do not appropriate private property for 
public use, but simply regulate its use and enjoyment 
by the owner. If he suffers injury, it is either damnum 
absque injuria, or in the theory of the law, he is com- 
pensated for it by sharing in the general benefits which 
the regulations are intended and calculated to secure. 
The citizen owns his property absolutely it is true; it 
cannot be taken from him for any private use whuat- 
ever without his consent, nor for any public use with- 
out compensation. Still he owns it subject to this re- 
striction, namely, that it must be so used as not to 
injure others, and that the sovereign authority may, 
by police regulations, so direct the use of it that it 
shall not prove pernicious to his neighbors, or the citi- 
zens generally. These regulations rest upon the maxim, 
salus populit suprema est lex. This power to restrain a 
private injurious use of property is very different from 
the right of eminent domain, It is not a taking of pri- 
vate property for public use,’’ etc. 1 Dill. Mun. Corp. 
(3d ed.), §141. In the great leading case upon the sub- 
ject, of Com. v. Alger, 7 Cush. 85, Chief Justice Shaw 
suid: ‘‘ Rights of property, like all other social and 
conventional rights, are subject to such reasonable 
limitations in their enjoyment as shall prevent them 
from being injurious, and to such reasonable restraints 
and regulations established by law as the Legislature, 
under the governing and controlling power vested in 
them by the Constitution, may think necessary and 
expedient. This is very different from the right of 
eminent domain — the right of a government to take 
and appropriate private property to public use when- 
ever the public exigency requires it — which can be 
done only on condition of providing a reasonable com- 
pensation therefor. The power we allude to is rather 
the police power—the power vested in the Legislature 
by the Constitution to make, ordain and establish all 
manuer of wholesome and reasonable laws, statutes 
and ordinances, either with penalties or without, not 
repugnant to the Constitution, as they shall judge to 
be for the good and welfare of the Commonwealth, 
and of the subjects of the same. It is much easier to 
perceive and realize the existence and sources of this 
power than to mark its boundaries, or to prescribe 
limits to its exercise,” etc. It would seem that these 
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authorities are conclusive of the right of the State, in 
the exercise of the police power, to make the restric- 
tion complained of. If the Legislature itself had passed 
the Summerville ordinance just as it stands, it could 
not, as we think, be doubted that it was a constitu- 
tional exercise of the police power. It is said however 
that it was a mistake to suppose that the cultivation 
of the soil in certain crops was dangerous to health, 
and therefore the restriction was not a ** proper’’ one. 
We suppose that the cultivation inhibited must have 
been considered dangerous to health in the locality of 
Summerville. But be that as it may, it was a question 
for the law-making body. ‘The judiciary can only 
arrest the execution of a statute when it conflicts with 
the Constitution. It cannot run a race of opinions 
upon points of right, reason and expediency with the 
law-making power.’’ Cooley Const. Lim. 201. 

Assuming that the Legislature had the power to pass 
the Summerville ordinance, there can be no doubt that 
it had the right to delegate that power to the municipal 
authorities of Summerville as the governmental agent 
of the State within the corporate limits of the town. 
“ The preservation of the public health and safety is 
often made a matter of municipal duty; and it is com- 
petent for the Legislature to delegate to municipalities 
the power to regulate, restrain and even suppress par- 
ticular branches of business, if deemed necessary for 
the public good.”’ See 1 Dill. Mun. Corp. (3d ed.), § 144; 
and Harrison v. Baltimore, 1 Gill. 264. The charter of 
the town of Summerville has the following: ‘Sec. 5. 
And the said intendant and wardens shall have full 
power, under their corporate seal, to make all such 
rules, by-laws and ordinances respecting the roads, 
streets, markets, public spring and police of said vil- 
lage as shall appear to them necessary and requisite 
for the security, welfare and convenience of said vil- 
lage, or for preserving health, peace, order and good 
government within the same,” etc. This provision was 
adopted from the charter of the town of Newberry, 
and seems to be as full and comprehensive as munici- 
pal charters generally are. We think that the Legisla- 
ture intended to give to the city council of Summer- 
ville all the police powers it possessed, to be exercised 
within the corporate limits of the town. As was said 
by the court in the case of Harrison v. Baltimore, 
supra: By its charter the city of Baltimore was vested 
with full power and authority to make all ordinances 
*** necessary to preserve the health of thecity.’ * * * 
The transfer of this salutary and essential power is 
given in terms as explicit and comprehensive as could 
have been used for such a purpose. To accomplish 
within the specified territorial limits the objects 
enumerated, the corporate authorities were clothed 
with all the legislative powers which the General As- 
sembly could have exerted. Of the degree of neces- 
sity for such municipal legislation the mayor and city 
council of Baltimore were the exclusive judges. To 
their sound discretion was committed the selection of 
the means and manner contributory to the end of ex- 
ercising the powers which they might deem requisite 
to the accomplishment of the objects of which they 
were made the guardians.” etc. 1 Dill. Mun. Corp., 
§ 144; City Council v. Baptist Church, 4 Strob. 310; 
Copes v. City of Charleston, 10 Rich. Law, 502. 

The third exception complains that the ordinance is 
* unequal and unjust in that it permits the owner of 
one-fourth or one-half of one acre of land to cultivate 
one-fourth or one-half of his possessions, and denies 
the owner of six acres the right to cultivate more than 
one forty-ninth of his lands.’’ The second clause of 
the ordinance declares what shall be the maximum 
quantity of land it shall be lawful for any family to 
cultivate in ordinary agricultural crops. Section 12, 
article 1 of our Constitution declares that ‘no person 
* * * ghall be subjected in law to any other re- 
straints or disqualifications in regard to any personal 


| rights than such as are laid upon others under like cir- 

cumstances.” And the fourteenth amendment to the 
| Constitution of the United States provides, among 
| other things, that “‘no State shall * * * deny to 
any person within its jurisdiction the equal protection 
of the laws,” etc. Under these provisions, one or both, 
it is contended that the section of the ordinance which 
fixes a maximum of soil to be cultivated is unconstitu- 
tional—being, as alleged, *‘ unequal and unjust”—in 
that the maximum allowed is the same for all citizens, 
without regard to their ‘* possessions,” respectively. 
The intent of the ordinance was to limit to a certain 
point the cultivation of certain crops; and as it seems 
to us, the question of “ equality’ should be deter- 
mined, not by the number of acres a citizen may hap- 
pen to own, but by the limit imposed, which it is ad- 
mitted is precisely the same uponall. It is manifest 
that the object was, not to impose a burden on the 
citizens in the nature of a tax, which of course would 
have to be levied in proportion to property, but to 
limit the cultivation of the soil with a view to the 
preservation of the health of the town. A restriction 
only according to the quantity of land owned, as sug- 
gested, would certainly have failed in accomplishing 
the purpose in view, and possibly might have been ob- 
noxious to the very objection made here, as creating a 
distinction among citizens dependent upon the amount 
of lands owned by them, respectively. Although the 
citizens may own lands within the corporate limits in 
different amounts, some more and some less, yet in 
that regard we are obliged to consider that they are 
all “under like circumstances;’’ and the amount of 
soil allowed to be cultivated in particular crops being 
the same to all, we cannot hold that this section of the 
ordinance is unconstitutional on the ground of “in- 
equality ’’ in its provisions. 

It is further contended in the argument that the or- 
dinance was unconstitutional for another reason, to- 
wit, that it violated the constitutional law of “ equal- 
ity” by prohibiting the cultivation of dry land in one 
village of the State without including in the act all its 
town and villages like situated, and under like circum- 
stances. A nuisance in one place must be a@ nuisance 
in every other place, in like circumstances. As we 
have endeavored to show, there is no question of ac- 
tual nuisance in the case. The town council, which 
alone had the right to judge, deemed the ordinance 
necessary to preserve the health of the town; and wa 
have no right to review that judgment. In reference 
to the local character of the ordinance, it can hardly 
be necessary to say more than repeat what was said in 
Utsey v. Hiott, 30S. C. 365: ‘The local character of 
the act does not make it necessarily unconstitutional. 
While there may be some just objections to local laws 
in general, it is well established that ‘ the authority 
that legislates for the State at large must determine 
whether particular rules shall extend to the whole State 
and all its citizens, or on the other hand, to asubdivis- 
ion of the State, or a single class of its citizens ouly. 
The circumstances of a particular locality, or the pre- 
vailing sentiment in that section of the State, may re- 
quire or make acceptable different police regulations 
from those demanded in another.’ * * * As Mr. 
Justice McIver said in the case of State v. Berlin, 21 8. 
C. 296: ‘The whole matter is well summed up in & 
note to 1 Cooley Const. Lim. (2d ed.) 390, in the fol- 
lowing words: To make astatute a public law of gen- 
eral obligation, it is not necessary that it should be 
equally applicable to all parts of the State. All that is 
required is that it shall apply equally to all persons 
within the territorial limits described in the act; 
and authorities. 

The judgment of this court is that the judgment of 
the Circuit Court be affirmed. 





Simpson, C. J., and Mcliver, J., concur. 
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STATE BONDS — INTEREST — CONFLICT OF 
LAWS. 


UNITED STATES SUPREME COURT, MAY 19, 1890. 


UniteD STATES V. STATE OF NortH CAROLINA.* 

A State may not be compelled to pay interest on its bonds 
after the principal has become due, unless its consent 
to pay such interest has been manifested by an act of 
its Legislature, or by a lawful contract of its executive 
officers. ‘ 

No authority to the officers of the State of North Carolina to 
bind it by an obligation to pay interest on bonds after 
maturity can be implied from the act of North Carolina 
of December ,22, 1852, which requires the principal of 
bonds issued under it to be made payable at a day named 
in the bonds, and interest coupons to be attached to them. 
but which makes no mention of interest after the date at 
which the interest is payable. 

Where a State executes, registers and delivers its bonds, and 
the interest coupons attached, in the home State, and 
makes them payable at a bank in another State, merely 
for the convenience of the bondholders, the payment of 
interest is governed by its own laws, and not by the laws 
of the State in which the bonds are made payable. 


NEIS was an action of debt, brought in this court on 

November 5, 1889, by the United States against the 
State of North Carolina, upon one hundred and forty- 
seven bonds under the seal of the State, signed by the 
governor, and countersigned by the public treasurer, 
for $1,000 each, payable in thirty years from date, with 
interest at the yearly rate of six per cent, alleged in 
the declaration to be payable half-yearly until payment 
of the principal—niveteen of the bonds dated January 
1, 1854, and payable January 1, 1884, and seven bonds 
dated January 1, 1855, and payable January 1, 1885, is- 
sued under the statutes of North Carolina of January 
27, 1849, and December 22 and 25, 1852, and the remain- 
ing one hundred and twenty-one bonds, dated April 1, 
1855, and payable April 1, 1885, issued under the stat- 
ute of North Carolina of February 14, 1855, and all 
these bonds, differing only in date of execution and in 
day of payment, being in the following form: ‘Tt is 
hereby certified that the State of North Carolina justly 
owes to the North Carolina Railroad Company or 
bearer one thousand dollars, redeemable ip good and 
lawful money of the United States at the Bank of the 
Republic, in the city of New York, on the first day of 
January, 1884, with interest thereon at the rate of six 
percent per annum, payable half-yearly at the said 
bank on the first days of January and July of each 
year, from the date of this bond and until the princi- 
pal be paid, on surrendering the proper coupons hereto 
annexed. In witness whereof, the governor of the 
said State, in virtue of the power conferred by law, 
hath signed this bond, and caused the great seal of the 
State to be hereto affixed, and her public treasurer 
hath countersigned the same, this first day of January, 
1854." The declaration alleged that at the dates when 
the bonds became payable, payment of the principal 
was demanded by the United States, and refused by 
the State of North Carolina. The State of North 
Carolina pleaded payment of the principal sums of the 
bonds after they became payable, together with all in- 
terest accrued thereon to the days when they became 
payable. The United States moved for judgment as 
by nil dicit, pecause the plea did not answer so much 
of their demand as was for interest after the bonds be- 
came payable. The case was submitted to the decision 
of the court upon a case stated, signed by the attor- 
ney-general of the United States, and by the attorney- 
general of North Carolina, as follows: ‘The parties 
to the above-entitled case stipulate, that upon the 
issue joined, the facts are that payment of the bonds 
was demanded and refused at the several times in the 
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years 1884 and 1885 in the declaration alleged ; but sub- 
sequently upon or about the 2d day of October, 1889, 
all coupons upon the bonds were paid, and that besides 
$147,000 was paid upon account of whatever might 
then remain due upon the bonds; the United States 
then contending, that because of interest at six per 
cent per annum, which at that time had accrued upon 
the principal of the bonds since their maturity, such 
payment left jstill unpaid fupon the debt the sum of 
$41,280, while the State then contended that no inter- 
est had accrued upon the principal of the bonds after 
their maturity, and therefore that such payment was 
in full of such debt. The parties submit to the court 
that in case, as matter of law, the principal of said 
bonds did so bear interest after maturity, judgment is 
to be entered for the plaintiff for $41,280, but that if it 
did not so bear interest, judgment is to be entered for 
the defendant.”’ 


Attorney-General Miller, S. F. Phillips, J. G. Zachry 
and F. D. McKenney, for plaintiff. 


T. F. Davidson, Attorney-General (N. C.), and 8S. G. 
Ryan, for defendant. 


GRay, J. This is an action brought in this court by 
the United States against the State of North Carolina, 
upon bonds issued by the State, and held by the 
United States. By the case stated it appears that the 
State, some time after the maturity of the bonds, paid 
the principal, together with interest thereon to the 
time when the bonds became payable; and the only 
question presented for our decision is, whether as 
matter of law, the principal of the bonds bore interest 
after maturity, and according to our opinion upon this 
question, judgment is to be entered for the one party 
or the other. 

Interest, when not stipulated for by contract or au- 
thorized by statute, is allowed by the courts as dam- 
ages for the detention of money or of property, or of 
compensation, to which the plaintiff is emtitled, and 
as has been settled on grounds of public convenienice, is 
not to be awarded against a sovereign government un- 
less its consent to pay interest has been manifested by 
an act of its Legislature, or by a lawful contract of its 
executive officers. United States v. Sherman, 98 U. S. 
565; United States v. Bayard, 127 id. 251, 260, and au- 
thorities there collected; Jn re Gosman, 17 Ch. Div, 
771. In Gosman’s Case, just cited, where the personal 
property of a deceased person had been taken possession 
of by the crown for want of known next of kin, and 
was afterward recovered by petition of right by- per- 
sons proved to be the next of kin, who claimed inter- 
est for the time the crown held the property, Sir 
George Jessel, M. R., speaking forthe Court of Appeal, 
summed up the law of England in this short judgment : 
“There is no ground for charging the crown with in- 
terest. Interest is only payable by statute or by con- 
tract.’’ In United States v. Sherman, the Circuit Court 
of the United States for the district of South Carolina 
had certified that there was probable cause for an act 
done by an officer of the United States, for which 
judgment had been recovered against him in that 
court; and consequently, by express acts of Congress, 
‘the amount so recovered’’ was to “be provided for 
and paid out of the proper appropriation from the 
treasury.’’ Acts March 3, 1863, chap. 76, § 12 (12 St. 
741); July 28, 1866, chap. 298, § 8 (14 St. 329). This court 
held that the judgment creditor was entitled to receive 
from the United States the amount of the judgment 
only, without interest; and Mr. Justice Strong, in de- 
livering the opinion, said: ‘‘ When the certificate is 
given, the claim of the plaintiff in the suit is practi- 
cally converted into aclaim against the government, 
but not until then. Before that time the government 
is under no obligation, and the secretary of the treas- 
ury is not at liberty to pay. When the obligation 
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arises, it is an obligation to pay the amount recovered ; 
that is, the amount for which judgment has been 
given. The act of Congress says not a word about in- 
terest. Judgmeuts, it is true, are by the law of South 
Carolina, as well as by Federal legislation, declared to 
bear interest. Such legislation however bas no appli- 
cation to the government, and the interest is no part 
of the amount recovered. It accrues only after the 
recovery bas been had. Moreover whenever interest 
is allowed, either by statute or by common law, except 
ju cases where there has been a contract to pay inter- 
est, it is allowed for delay or default of the debtor. 
But delay or default cannot be attributed to the gov- 
ernment. It is presumed to be always ready to pay 
what it owes.’’ 98 U. S. 567, 568. In United Stutles v. 
Bayard, this court held that on money received by the 
secretary of State from a foreign government under 
an international award, invested by him in interest- 
bearing securities of the United States, and ultimately 
paid to the petitioner, interest was not payable, be- 
cause the money was, in effect, withheld by the 
United States; and Mr. Justice Blatchford, delivering 
judgment, said: ‘‘ The case therefore falls within the 
well-settled principle that the United States are not 
liable to pay interest on claims against them, in the 
absence of express statutory provision to that effect. 
[t has been established as a general rule, in the prac- 
tice of the government, that interest is not allowed on 
claims against it, whether such claims originate in con- 
tract or in tort, and whether they arise in the ordi- 
nary business of administration, or under private acts 
of relief passed by Congress on special application. 
The only recognized exceptions are where the govern- 
ment stipulates to pay interest, and where interest is 
given expressly by an act of Congress, either by the 
name of interest or by that of damages.”” 127 U. 8. 
260. In United States v. McKee, where aclaim against 
the United States for moneys and supplies furnished 
during the Revolutionary War had been referred by 
Congress to the Court of Claims, with directions to be 
governed in its adjustment and settlement ‘by the 
rules and regulations heretofore adopted by the United 
States in the settlement of like cases,’’ interest was al- 
lowed by that court, and by this court on appeal, be- 
cause Congress was shown to have allowed interest in 
in many private acts for the settlement of similar 
claims. 10 Ct. Cl. 231, 235; 91 U. S. 442, 451. In United 
States v. Bank of Metropolis, 15 Pet. 377, cited at the 
bar, no question of interest was suggested by counsel 
or considered by the court. 

In North Carolina, as elsewhere, in an action against 
a private person to recover a sum certain and over- 
due, interest may doubtless be recovered, either ac- 
cording to the dictum in Devereuc v. Burgwin, 11 Ired. 
490, 495, on the ground of a “ promise to pay being im- 
plied from the nature of the transaction ;’’ or as more 
accurately stated in other cases, as damages for non- 
performance of the defendant’s contract. State v. 
Blount, 1 Hayw. 4; Hunt v. Jucks, id. 173; McKinlay 
v. Blackledge, 2 id. 28. See Young v. Godbe, 18 Wall. 
562, 565; Holden v. Trust Co., 100 U.S. 72, 74; Price v. 
Railway Co., 16 Mees. & W. 244, 248; Cook v. Fowler, 
L. R., 7 H. L. 27, 32, 36, 37; Union Jnstitution for Sav- 
ings v. Boston, 129 Mass. 82. But it is equally well set- 
tled by judgments of the Supreme Court of North 
Carolina that the State, unless by or pursuant to an 
explicit statute, is not liable for interest even on a 
sum certain which is overdue and unpaid. In Altor- 
ney-General v. Navigation Co., 2 Ired. Eq. 444, 454 (de- 
cided in 1843), in a suit on behalf of the State to re- 
cover dividends due to it as a stockholder, the corpo- 
ration, by way of set-off, claimed interest for the State’s 
failure to pay its subscription at the time when it was 
payable; and Chief Justice Ruffin, in delivering judg- 
ment, laid down as undoubted law that “the general 
rule is that the State never pays interest unless she ex- 





ee 
pressly engages to do so.’ In Bledsoe v. State, 64 N.¢, 
392, 397 (decided iu 1869), under a clause in the Const. 
tution of the State providing that ‘* the Supreme Court 
shall have original jurisdiction to hear claims against 
the State, but its decision shall be merely recom- 
mendatory. No process in the nature of execution 
shall issue thereon. They shall be reported to the next 
General Assembly for its action’’—a claim was madg 
for fuel and provisions furnished to the State insane 
asylum under written contract of the superintendent 
from October, 1863, to April, 1865, with interest from 
the times of delivery. ,Upon the question of interest, 
the court said: ‘‘It was decided by this court in At 
torney-General v. Navigation Co., 2 Ired. Eq. 444, that 
the State is not bound to pay interest unless there isa 
special contract to that effect. The contract in this 
case must be understood to have been made with refer. 
ence to the law as it then stood. But because of the 
changes in, and the disturbed condition of, the gov 
ernment, and because payment has been delayed fora 
long time, we recommend a departure from the ruleso 
far as to allow interest from the end of the war —say 
May 1, 1865, until January 1, 1869— when the plaintiff 
presented his claim to the General Assembly.” 
Whether interest not stipulated for in a contract is to 
be awarded as damages for non-performance of the 
contract, or on the ground of an implied promise to 
pay it, a private person is no less chargeable with in- 
terest on debts certain and overdue for money or goods 
than on promissory notes or bonds obligatory ; and the 
State is no more chargeable with interest in the one 
case than in the other. 

The scope and effect of the bonds now sued on can- 
not be determined without a careful consideration of 
the provisions of the statutes from which the officers 
who executed the bonds derived their authority. 
Under the general act of January 27, 1849, the obliga- 
tions of the State for money borrowed were required 
to be signed by the treasurer, and countersigned by 
the comptroller, ‘‘ in sums not less than one thousand 
dollars each, pledging the State for the payment of the 
sum therein mentioned, with interest thereon at the 
rate of interest not exceeding six per cent per annum, 
payable semi-annually at such times and places as the 
treasurer may appoint, the principal of which certifi- 
cates shall be redeemable at the end of thirty years 
from the time the same are issued.’”’ There is nothing 
in that statute to show that certificates issued under 
it are to be negotiable from hand to hand, or assign- 
able by the mere actof the holder, so as to create a 
coutract between the State and any assignee. On 
the contrary, the statute requires that they shall be 
registered at large by the comptroller at the time of his 
countersigning them; and the only transfer provided 
for is on the books of the treasurer, and by surrender 
of the old certificate, and issue of a new one instead 
thereof to the assignee. In that act, as no other date 
is mentioned for the payment of the principal than 
the date at which it ‘‘shall be redeemable,” it would 
be difficult (as is admitted by the learned counsel for 
the United States, citing Vermilye v. Lapress Co., 21 
Wall. 138, 145) to attribute to the word * redeemable” 
any other meaning than “ payable; ’’ and the provision 
that the interest shall be “ payable semi-annually, at 
such times and places as the treasurer may appoint,” 
naturally relates to interest before the date fixed for 
payment of the principal, and could hardly be extended 
to imply an authority to the treasurer and the comp- 
troller to bind the State to pay interest after that date. 
But any doubt upon this point is removed by the act 
of December 22, 1852, pursuant to the provisions of 
which the bonds in suit were issued. This act makes 
new requirements, differing in many respects from, 
and in so far superseding, the requirements of the 
former act. It requires all certificates thereafter is- 
sued for money borrowed by the State to be under 
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the seal of the State, sigued by the governor, and coun- 
tersigned by the treasurer. It clearly shows that they 
are to be negotiable, as well by requiring them to “be 
made payable to - or bearer,’’ as by requiring a 
registry of a memorandum of their original issue only. 
It omits the provision that the principal “ shall be re- 
deemable” at the end of thirty years, and instead 
thereof prescribes that “the principal shall be made 
payable by the State at a day named in the certificate 
or bond.” It requires ‘‘coupons of interest to be at- 
tached to the certificatés;’’ and both the certificates 
aud the coupons are required to be made payable, 
either at such bank or place in the city of New York 
as the treasurer may designate, or at the public treas- 
ury in Raleigh, if preferred by the purchaser. From 
the general principle that an obligation of the State 
to pay interest, whether as interest or as damages, on 
any debt overdue, cannot arise except by the con- 
sent and contract of the State, manifested by statute, 
or in a form authorized by statute, it appears to us to 
follow as a necessary consequence that no authority to 
the officers of the State to bind it by such an obliga- 
tion can be implied from the act of 1852, requiring the 
certificates or bonds issued under it to be made pay- 
able at a day named in them, and to have coupons of 
interest attached to them, and making no mention 
whatever of interest after the date at which the prin- 
cipal is payable. Inthe light of the provisions of this 
statute, the agreement in the bonds sued on, that the 
principal sum shall be ‘redeemable in good and law- 
ful money” at the place and day therein designated, 
must be deemed equivalent to an agreement that they 
shall be payable on that day; and if the further provis- 
ion, by which interest is payable half-yearly ‘‘ from 
the date of this bond, and until the principal be paid, 
on surrendering the proper coupons hereto annexed,” 
could, upon the face of the bonds, and without regard 
to the laws under which they were issued, be con- 
strued to include interest after the date at which the 
principal is payable, and for which interest there were 
no coupons to be surrendered, it cannot be allowed 
such an effect, because the State of North Carolina has 
never authorized its officers to incur any such obliga- 
tion in its behalf. 

This disposes of all the suggestions made on behalf of 
the United States, except the argument, that the 
bonds being payable in New York, the payment of in- 
terest is to be governed by the law of New York, ac- 
cording to which it is said that the State would be lia- 
ble to pay interest like a private person. Jeople v. 
Canal Commissioners, 5 Den. 401. But these bonds are 
obligations of the State of North Carolina. They were 
executed, delivered and registered in North Carolina 
by high officers of the State. The rate of annual in- 
terest is fixed at six per cent, the legal rate in North 
Carolina, and not seven per cent, the then legal rate in 
New York; and the fact that the bonds were made 
payable at a particular bank in New York, pursuant 
to the authority conferred by the statute of North 
Carolina upon its public treasurer, instead of being 
made payable, as by the statute they might have been, 
at Raleigh, the capital of the State, cannot affect the 
_ of the obligation of the State of North Caro- 

na. 

The manifest object of the alternative allowed by the 
statute, of making the bonds payable either at New 
York or at Raleigh, was to promote the convenience 
of bondholders; and not to submit the obligation, the 
construction, or the effect of the bonds to the opera- 
tion of different laws, according to the place at which 
they should actually be made payable. The case there- 
fore falls within the general rule, well ‘established in 
this court, that contracts are to be governed, as to 
their nature, their validity, and their interpretation, 
by the law of the place where they are made, unless 
the contracting parties appear to have had some other 





place in view. Liverpool & a. W. Steam Co. v. Phenix 
Insurance Co., 129 U. 8. 397, 453. 
Judgment for the defendant. 


MILLER, FIELD and HARLAN, JJ., dissented. 


—_——s> 


NEW YORK COURT OF APPEALS AB 
STRACTS. 

ASSOCIATIONS — CONTRACTS—PAROL EVIDENCE.— (1) 
The trustees of an association leased to defendant cer. 
tain cars and locomotives for aterm of ten years, de- 
fendant to pay as yearly rental therefor six per cent 
on certain certificates of capital stock of the associa- 
tion, and also a fixed sum to be applied to the purchase 
of the certificates. Thereafter the,trustees made a sec- 
ond agreement with defendant, ‘‘on behalf of such of 
the holders of said certificates * * * as have al- 
ready authorized, or shall hereafter authorize, the 
same, and have or shall cause such authorization to be 
indorsed upon the respective certificates held by them,” 
by which the rental was reduced to five per cent, and 
a reduction made in the fixed payments. Held, that 
the trustees could recover for the non-assenting hold- 
ers of certificates, according to the terms of the first 
lease. (2) As the modified agreement clearly stated 
that it was made on behalf of those certificate holders 
who should give their assent, this cannot be varied by 
proof of the intention of the trustees in obtaining it, 
or by proof that defendant was insolvent at the time 
of such modification. June 3, 1890. Humphreys v- 
New York, L. E.& W. R. Co. Opinion by Peckham, 
J. Affirming 3 N. Y. Supp. 913. 


EVIDENCE— PROOF OF DEEDS — HANDWRITING — 
DECLARATIONS.— (1) Under N.Y. Code of Civ. Proc., §§ 
935, 936, making deeds receivable in evidence when ac- 
companied by the affidavit of the subscribing witness as 
to their execution, without calling the latter, and pro- 
viding that where the witness is incompetent the deed 
shall not be received without other proof of its execu- 
tion, where a deed is offered in evidence, accompanied 
by such an affidavit, evidence is admissible as to the 
subscribing witness’ mental incompentency at the time 
he made the affidavit, years after he became subscrib- 
ing witness. (2) Under Laws N. Y. 1880, chap. 36, 
permitting proof of handwriting by comparison of the 
disputed writing with any writing proved to the court’s 
satisfaction to be genuine, instruments whose signa- 
tures are proved by witnesses who have seen the per- 
son write, and have no doubt that such signatures are 
genuine are admissible in evidence for the purpose of 
comparison with a disputed writing. (3) An expert wit- 
ness as to handwriting may explain his testimony by il- 
lustrations on a blackboard before the jury. (4) Where 
plaintiffs allege that a deed under which defendants 
claim is forged, and the wife of the deceased grantor 
testifies to its execution by herself and her husband, 
she cannot be permitted to testify for defendants to a 
declaration made by him at the execution of the deed 
that he owed the grantee, and wished to secure him, 
as such evidence is merely hearsay, and would but tend 
to show that the deed was a mortgage. June 3, 1890. 
McKay v. Lasher. Opinion by Peckham, J. Affirm- 
ing 3 N. Y. Supp. 352. 


FACTORS AND BROKERS — COMMISSIONS.:— Plaintiffs, 
authorized by defendant to effect a lease of certain 
premises to M., H. & Co. communicated to defendant 
the terms of a proposition which M., H. & Co. had 
made, and stated that the terms were the best that 
could be obtained. Defendant declined the offer, and 
stated that the negotiations were closed. Several days 
afterward one of the proposed lessees, without solici- 
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tation from any one, went to defendant's agent in 
charge of the premises, and secured a lease of them by 
making a better offer than had yet been made. There 


was no charge of bad faith on the part of defendant. 
Held, that a judgment for plaintiffs for their commis- 
sions could not be sustained. June 3, 1890. Alden v. 
Earle. Opinion per Curiam. Affirming 4 N. Y. Supp. 
548. 


HIGHWAYS—DEDICATICN AND USER—EASEMENTS— 
ESTOPPEL.—(1) Evidence that owners of land opened 
and fenced a strip of it, which was used by the public 
generally for travel for more than twenty years, and 
that it was mentioned in various deeds and maps as a 
road, does not show a dedication of the strip as a high- 
way, where it is admitted that the owners at the time 
of the opening, and repeatedly thereafter, declared 
that the road was a private way, and that they had a 
right to close it at any time, and the road was never 
adopted as a highway by the public authorities. Hol- 
dane v. Trustees, 21 N. Y. 474; Cook v. Harris, 61 id. 
448; Bridge Co. ¥. Bachman, 66 id. 261; People v. Loeh- 
felm, 102 id. 1; Badeau v. Mead, 14 Barb. 328; Clem- 
ents v. Village of West Troy, 16id. 251. (2) Such a strip 
does not become a highway by user, under1N. Y. R. S. 
521, § 100, which provides that all roads ‘‘ used as pub- 
lic highways for twenty years or more shall be deemed 
public highways,’’ where there is no proof of the cir- 
cumstances under which the public used it, or that the 
public authorities kept it in repair, or recognized it in 
any way. Galatian v. Gardner, 7 Johns. 106; Wiggins 
v. Tallmadge, 11 Barb. 457; Trustees of Jordan v. Otis, 
37 id. 50; Devenpeck v. Lambert, 44 id. 596; Vander- 
mark v. Porter, 40 Hun, 397; In re Bridge, etc., 100 N.Y. 
612; Rozell v. Andrews, 103 id. 150. See also Strong v. 
Makeever, 102 Ind. 578, and Potter v. Safford, 50 Mich. 
46. (3) An order of court confirming the report of com- 
missioners taking land on each side of such strip, so as 
to make a wider avenue, is not a binding adjudication 
as to the ownership of such strip. (4) Such strip can- 
not be condemned asa public highway without com- 
pensation to the owners of the fee therein, though it is 
burdened with a permanent easement of way for the 
benefit of adjoining owners. (5) The fact that there 
were railroad tracks on a part of such strip during part 
of the twenty years would not prevent the strip from 
becoming a highway by user. (6) Delay in bringing an 
action to enjoin the collection of assessments on land 
for opening a road, during which time other owners 
pay their assessments, does not of itself estop plain- 
tiffs to maintain such action. June 3, 1890. Speir v. 
Townof New Utrecht. Opinion by Earl, J. Modify- 
ing 2.N. Y. Supp. 426. 


INSURANCE—BINDING-SLIPS—CONDITIONS OF POLICY 
—-NOTICE OF TERMINATION.—(1) A binding-slip issued 
by an insurance company, designed to provide tempo- 
rary insurance pending delay in issuing the policy, not 
specifying the risk insured against, containing none of 
the usual conditions of policies, and expressed to be 
binding until a policy is delivered, constitutes a con- 
tract of insurance, subject to the conditions contained 
in the ordinary policy in use by the company. (2) 
Where such ordinary policy contains « condition that 
“this insurance may be determined at any time 
* * * by the company on giving notice to that effect 
to the assured, or to the person who may have pro- 
cured this insurance to be taken by this company,” 
notice by the company to the brokers who procured 
the binding-slip, and to whiose office it provides 
that the policy shall be delivered, is effectual to 
terminate the insurance, if otherwise sufficient. (3) 
Where such notice is given in good faith, during busi- 
ness hours, and no premium has been paid, and there 
is no provision for a continuance of the insurance for 
a reasonable time after notice, the notice determines 





———— es 
the risk eo instanter. June 3, 1890. Lipman v. Nia. 
gara Fire Ins. Co. Opinion by Andrews. Reversing 
1N. Y. Supp. 384. 


LANDLORD AND TENANT — RENT — INJURY TO Prey. 
ISES — EVICTION.—(1) In an action for rent of rooms 
in an apartment-house, in which the owner retained 
control over everything common to the whole building, 
of which each tenant had the use, such as heating 
paratus, water supply, etc., it appeared that during 
defendant’s occupancy the building was shaken by 
repeated explosions, which caused the walls and ceil. 
ings to crack, the plaster to fall, clocks to stop, ete,; 
that the. building was declared by the public authori. 
ties to be unsafe and dangerous; and that defendant's 
rooms were at times so filled with coal gas and 
smoke as to make the inmates sick. The landlord 
promised to remedy the defect, but did not do g0, 
Held, that the question whether the building wag 
so injured as to render it ‘‘untenantable and 
unfit for occupancy, ”’ within the meaning of Laws 
N. Y. 1860, chap. 345, which provides that in 
such case the lessee shall not be liable for rent, 
and may surrender the premises, was for the jury. (2) 
There was evidence that the explosions proceeded 
from the tank supplying water for the whole building, 
and that the smoke came through flues from other 
reoms. The only explanation of the explosions given 
to defendant by the landlord was that he believed dy- 
namite had been exploded in the house. Held, that 
the evidence warranted a finding of a constructive 
eviction of defendant, and justified his surrender of 
the premises. Second Division, June 3, 1890. Tall 
man v. Murphy. Opinion by Brown, J. Vann and 
Parker, JJ., dissenting. Affirming 55 Super. Ct. 566. 


LIBEL — JUSTIFICATION — TRIAL— ARGUMENTS OF 
COUNSEL — APPEAL — CONDITION.— (1) The charge 
that ‘‘ no consultation was had with * * * (deceased's) 
family to determine as to the justice of the demand, 
although such consultation could easily have been had, 
and the injustice of the claim have been made mani- 
fest,”’ published in regard to the payment by a certain 
person of an undertaker’s bill, which deceased's family 
had repudiated, is libellous per se. (2) Plaintiff's billof 
$500 was for services on a single day in embalming de- 
ceased. Plaintiff gave no evidence of the value of the 
services. Defendant introduced the testimony of six 
expert witnesses, that the services were not worth over 
$100. It appeared that plaintiff gave his assistant $200, 
but there was no evidence as to what his services were 
worth. Held, that it was error to refuse to instruct 
the jury that the publication had been fully justified. 
(3) Where in an action for libel, defendant fails to e 
tablish his justification, the jury may, if they find it 
was set upin bad faith, consider this in estimating 
damages. Distin v. Rose, 69 N. Y. 122; Cruikshank 
v. Gordon, 118 id. 178; Taylor v. Church, 8 id. 453; 
Samuels v. Association, 75 id. 604; 9 Hun, 288; Ham- 
ilton v. Eno, 8t N. Y. 116; Bergmann v. Jones, 
9 id. 51. (4) It is not necessary that a party put his 
adversary’s pleadings in evidence to justify his coun 
selin his address to the jury in commenting on al 
legations in them which were not attempted to be 
proved. Potter v. Thompson, 22 Barb. 87; Diblinv. 
Murphy, 3 Sandf. 19; Murray v. Railroad Co., 48 N. 
Y. 655; Laning v. Railroad Co., 49 id. 538; White 
head v. Kennedy, 69 id. 462; Cattle Co. v. Mann 
130 U. 8. 69; Kennon v. Gilmer, 131 id. 22. (5) In an 
action for libel the General Term of the Supreme 
Court can, on appeal, exact as a condition to 
refusing a new trial that plaintiff stipulate toa reduc- 
tion of the verdict in the absence of any other error. 
White v. Smith, 46 N. Y. 418; Tisdale v. Canal Co.. 116 
id. 416. June 3, 1890. Holmes v. Jones. Opinion by 
Earl, J. Reversing 3 N. Y. Supp. 156. 
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MUNICIPAL CORPORATION — ASSESSMENT — VALID- 
ry — TRUST.— A beneficiary of a trust in land created 
by will twenty-four years after the death of the testa- 
tor caused a lease of the land to be executed to P. by 
two of the trustees named in the will. The lease was 
known to all parties interested in tbe land, and its 
validity was never disputed. Held, that money, 
paid in satisfaction of a flagging assessment levied 
against P. as the owner of the land, could not be re- 
covered back on a simple showing that one of the trus- 
tees named in the will did not execute the lease. June 
3, 1890. Remsenv. Wheeler. Opinion by Karl, J. Af- 
firming 4 N. Y. Supp. 350. 


SALE— CONSTRUCTION OF CONTRACT.— In an action 
for refusal to accept goods under a written contract of 
sale, which provided that the goods should be shipped 
and delivered within a certain period, it appeared that 
during that time the seller orally agreed with the pur- 
chaser to “‘carry ’* the goods for him for a reasonable 
time, and payment was not demanded, but no goods 
were set apart for or tendered him until after the ex- 
piration of the time specified in the original contract, 
and the goods finally set apart and tendered had not 
been shipped within that time, held, that the oral 
agreement was either a modification of the written 
contract extending the time of delivery and date of 
payment, and required a tender of goods shipped within 
contract period, or it was a new contract for the sale of 
other goods, rescinding the old one, and being oral, 
was void under the statute of frauds, and plaintiff 
could not recover. June 3, 1890. Clark v. Fey. Opinion 
by Finch, J. Affirming 4 N. Y. Supp. 18. 


WILLS—DESCRIPTION OF BENEFICIARLES.—A devise 
of one-third of testator’s property to his wife for life, 
and on her death **to my children equally, who may 
then be living, and to their heirs and assigns forever,”’ 
passes, on the death of the wife, to those children of 
testator who survive her ouly, exclusive of heirs of tes- 
tator’s children who die during the widow’s life-time, 
where the will clearly divides the balance of testator’s 
property equally among all his children. June 3, 1890. 
Putchen v. Patchen. Opinion by Finch, J. Reversing 
1N. Y. Supp. 913. 


—— > —__—_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 


Post-OFFICE—MAILING OBSCENE MATTER—PRIVATE 
LETTERS.—A private letter containing obscene matter, 
inclosed in an envelope on which there is nothing 
written but the address, is not within the inhibition 
of the act of Congress of 1876, section 1 (19 St. 90), which 
makes it a misdemeanor to deposit in the mails any 
“obscene, lewd or lascivious book, pamphlet, picture, 
paper, writing, print or other publication of an inde- 
cent character,” or any “letter upon the envelope of 
which” indecent language is written or printed. The 
word “writing,’? when not used in connection with 
analogous words of more special meaning, is an exten- 
sive term, and may be construed to denote a letter from 
one person to another. But such is not its ordinary and 
usualacceptation. Neither in legislative enactments nor 
in common intercourse are the two terms, “letter” and 
° writing,” equivalent expressions. When, in ordinary 
intercourse, men speak of mailinga “ letter,” or receiv- 
ing by mail a “letter,” they do not say mail a “ writ- 
ing” or receive by mail a “ writing.” In law the term 
“writing” is much more frequently used to denote 
legal instruments, such as deeds, agreements, memo- 
randa, bonds and notes, etc. In the statute of frauds 
the word occurs in that sense in nearly every section; 
and in the many discussions to which this statute has 
given rise, these instruments are referred to as “the 





writing” or “some writing:” But in its most fre- 
quent and most familiar sense the term * writing”’ is 
applied to books, pamphlets, and the literary and 
scientific productions of authors, as for instance, in 
that clause in the United States Constitution which 
provides that Congress shall have power “to promote 
the progress of science and useful arts by securing, for 
limited times, to authors and inventors, the exclusive 
right to their respective writings and discoveries.” 
Art. 1,§ 8. In the statute under consideration, the 
word ‘writing’’ is used as one of a group or class of 
words—book, pamphlet, picture, paper, writing, print 
—each of which is ordinarily and prima facie under- 
stood to be a publication; and the enumeration con- 
cludes with the general phrase, *‘ or other publication,’’ 
which applies toall the articles enumerated, and marks 
each with the common quality indicated. It must 
therefore, according to a well-defined rule of construc- 
tion, be a published writing which is contemplated by 
the statute, and not a private letter, on the outside of - 
which there is nothing but the name and address of 
the person to whom it is written. We do not think it 
arensonable construction of the statute to say that 
the vast mass of postal matter known as “‘ letters’’ was 
intended by Congress to be expressed in a term so gen- 
eral and vague as the word “ writing,” when it would 
have been just as easy, and also in strict accordance 
with all its other postal laws and regulations, to say 
“letters’’ when letters were meant; and the very fact 
that the word “‘letters” is not specifically mentioned 
among the enumerated articles in this clause is itself 
conclusive that Congress intended to exclude private 
letters from its operations. Upon this point, Judge 
Hammond, in his opinion in United States v. Huggett, 
40 Fed. Rep. 636, 641, makes the following apt and, to 
our minds, conclusive remarks: ‘I have taken the 
trouble to examiife with care the legislation concern- 
ing our postal affairs, and do not find a single instance 
where Congress has ever used any other word to in- 
clude ‘letters’ than that word itself, except such ex- 
pressions as ‘the mail,’ ‘ mail-matter,’ ‘ bag or mail of 
letters,’ etc. * * * Whenever the legislation in 
hand requires specific classification or enumeration, I 
find no word ever substituted for ‘letters’ to express 
that which is commonly known as ‘ letters’ in relation 
to the postal service. We have ‘letter and newspaper 
envelopes,’ ‘letter correspondence,’ ‘ registered letters,’ 
‘unclaimed letters,’ ‘dead letters,’ ‘request letters,’ 
‘non-delivered letters,’ ‘all letters and other mail mat- 
ter,’ ‘foreign letters,’ ‘letters or packets,’ ‘letter post- 
age,’ ‘letter mail,’ ‘letter and other mail matter,’ and 
such like, almost innumerably; and these I have taken 
quite at random from the Revised Statutes. Can it be 
possible that Congress then, wishing to include ‘ let- 
ters’ in any particular and accurate enumeration shall 
drop that word, so imbedded in our postal laws and 
that of our ancestors beyond the sea, and adopt some 
unfamiliar, inferior, and in every sense ambiguous 
term, to express the idea?” A further argument in 
support of the view we have asserted is found in the 
fact that the statute, after it has declared by enumera- 
tion, in the clause under consideration, what articles 
shall be non-mailable, adds a separate and distinct 
clause declaring that ‘‘every letter upon the envelope 
of which * * * indecent, lewd, obscene or lasciv- 
ious delineations, epithets, terms or language may be 
written or printed * * * shall not be conveyed in 
the mails,” and the person knowingly or willfully de- 
positing the same in the mails “shall be deemed 
guilty of a misdemeanor,”’ etc. This distinctly addi- 
tional clause, specifically designating and describing 
the particular class of letters which shall be non-mail- 
able, clearly limits the inhibitions of the statute to 
that class of letters alone whose indecent matter is ex- 
posed on the envelope. It is an old and familiar rule 
that “‘ where there is, in the same statute, a particular 
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enactment, and also a general one, which in its most 


comprehensive sense, would include what is embraced 
in the former, the particular enactment must be ope- 
rative, and the general enactment must be taken to 
affect only such cases within its general language as 
are not within the provisions of the particular enact- 
ment.” Pretty v. Solly, 26 Beav. 610, per Romilly, M.R. ; 
State v. Commissioners, 37 N. J. Law, 228. This rule 
applies wherever an act contains general provisionsand 
also special ones upon a subject which, standing alone, 
the general provisions would include. End. Interp. 
St. 560. The decisions of the Circuit Courts upon the 
question presented to us by this certificate have been 
conflicting. Those sustaining indictments in cases 
similar to this hold that the term “ writing '’ compre- 
hends “letters,” and insist that even if the general 
phrase “ other publication ” is allowed to apply to the 
word, the sending or mailing a letter by one person to 
another is a sufficient publication to bring a letter 
within the statute, as is held to be the case in an ac- 
tion of slander and libel. The reply to this is that the 
statute prohibits the conveyance by mail of matter 
which is a publication before it is mailed, and not such 
as becomes a publication by reason of its being mailed. 
Another argument on which indictments of this char- 
acter have beeu sustained by some of the Circuit 
Courts is that a reasonable construction must be given 
the statute, and it being evident that Congress in- 
tended to exclude any thing of an obscene character 
from the mails, it is immaterial whether the thing pro- 
hibited is inside or outside of an envelope, and there- 
fore unreasonable to hold that Congress intended not 
to allow a decent writing in an obscene envelope, but 
at the same time to allow obscene writing in a proper 
envelope. We recognize the value of the rule of con- 
struing statutes with reference to the evil they were 
designed to suppress as an important aid in ascertain- 
ing the meaning of language in them which is ambigu- 
ous and equally susceptible of conflicting constructions. 
But this court has repeatedly held that this rule does 
not apply to instances which are not embraced in the 
language employed in the statute, or implied from a 
fair interpretation of its context, even though they 
may involve the same mischief which the statute was 
designed to suppress. United States v. Sheldon, 2 
Wheat. 119; United States v. Wiltberger, 5 id. 76, 95; 
United States v. Morris, 14 Pet. 464, 475; United 
States v. Hartwell, 6 Wall. 385; United States v. Reese, 
92 U. S. 214. But we cannot concede that the policy 
of the statute was so sweeping as the argument as- 
sumes. We think that its purpose was to purge the 
mails of obscene and indecent matter as far as was 
consistent with the rights reserved to the people, and 
with a due regard to the security of private corre- 
spondence from examination. Ex parte Jackson, 96 U. 
8S. 727. This object seems to have been accomplished 
by forbidding the use of the mails to books, pamphlets, 
pictures, papers, writings and prints, and other publi- 
cations of an indecent nature, and also to private let- 
ters and postal cards whereon the indecent matter is 
exposed to the inspection of others than the person to 
whom the letter is written, If further argument were 
needed in support of our view, it will be found, we 
think, in the fact that in an amendment to this stat- 
ute passed September 26, 1888 (25 St. 496), for the first 
time in the history of the postal service, the word 
“letter ’’ was included in the list of articles made non- 
mailable by reason of their obscene, lewd, lascivious 
or otherwise improper character. If letters were em- 
braced in the statute on which this indictment was 
founded, why did Congress consider it necessary to in- 
sert the specific word to designate them in 1888? It 
must be that tha* body did not put the construction 
on the prior statute claimed in behalf of the United 
States, else we have it doing a useless and vain act. 
But as the amendment of 1888 is not involved in this 
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case, no opinion is expressed as to whether the term 
“letter,” as used therein, can under a proper gop. 
struction of that statute, be held to include a strictly 
private sealed letter. April 28,1890. United States y, 
Chase. Opinion by Lamar, J. 


—- + 


ABSTRACTS OF VARIOUS RECENT DB. 
CISIONS. 


INNKEEPER—RIGHT TO EXCLUDE DRUMMERS — gy. 
CLUSIVE PRIVILEGE.—(1) Guests of an hotel, and tray. 
ellers or other persons entering it with the bona fide 
intent of becoming guests, cannot be lawfully pre. 
vented from going in or put out by force, after ep. 
trance, provided they are able to pay the charges and 
tender the money necessary for that purpose, if re 
quested by the landlord, unless they be persons of bad 
or suspicious character, or of vulgar habits, or so ob- 
jectionable to the patrons of the house, on account of 
the race to which they belong, that it would injure 
the business to admit them to all portions of the house, 
or unless they attempt to take advantage of the free. 
dom of the hotel to injure the landlord’s chances of 
profit derived either from his inn or any other buii- 
ness incidental to or connected with its management, 
and constituting a part of the provision for the wants 
or pleasure of his patrons. Jencks v. Coleman, 2 
Sum. 224; Com. vy. Mitchell, 1 Phila. 63; Com. 
v. Power, 7 Metc. 600; Pinkerton v. Woodward, 
91 Am. Dee. 660; Barney v. Steamboat Co. @ 
N. Y. 302; 1 Whart. Crim. Law, § 621; Ang. 
Carr., §§ 525, 529, 530; Britton v. Railroad Co., 8 
N. C. 536. (2) When persons unobjectionable on ac- 
count of character or race enter an hotel, not as 
guests, but intent on pleasure or profit, to be de- 
rived from intercourse with its inmates, they are 
there, not- of right, but under an implied license 
that the landlord may revoke at any time; because, 
barring the limitation imposed by holding out induce- 
ments to the public to seek accommodation at his inn, 
the proprietor occupies it as his dwelling-house, from 
which he may expel all who have not acquired rights, 
growing out of the relation of guest, and must drive 
out all who, by their bad conduct, create a nuisauce 
and prove an annoyance to his patrons. Harris v. 
Stevens, 31 Vt. 79; 1 Whart. Crim. Law, § 625. (3) The 
regulation, if made by any innkeeper, that the proprie- 
tors of livery stables, and their agents or servants, 
shall not be allowed to enter his hotel for the purpose 
of soliciting patronage for their business from his 
guests, is a reasonable one, and after notice to desist, 
a person violating it may be lawfully expelled from 
his house, if excessive force be not used in ejecting 
him. Com. v. Power, supra; Harris v. Stevens, supra 
See also Griswold v. Webb, recently reported in 19 Atl 
Rep. 143 (a Rhode Island case); Railroad Co. v. Tripp, 
147 Mass. 35. (4) An innkeeper has unquestionably 
the right to establish a news-stand or a barber-shop in 
his hotel, and to exclude persons who come for the 
purpose of vending 1ewspapers or books, or of solicit- 
ing employment as barbers; and in order to render 
his business more lucrative, he may establish 4 
laundry or a Jivery stable in connection with his hotel, 


or contract with}the proprietor of a livery stable in | 


the vicinity to secure for the latter, as far as he legiti- 
mately can, the patronage of his guests in that line for 
a per centum of the proceeds or profits derived by such 
owner of vehicles aud horses from dealing with the 
patrons of the public house. After concluding such & 
contract, the innkeeper may make, and after personal 
notice to violators, enforce a rule excluding from his 
hotel the agents and representatives of other livery 
stables who enter to solicit the patronage of his guests; 
and where one has persisted in visiting the hotel for 
that purpose, after notice to desist, the proprietor may 
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use sufficient force to expel him if he refuse to leave 
when requested, and may eject him, even though on a, 
particular occasion he may have entered for a lawful 
purpose, if he does not disclose his true intent when 
requested to leave, or whatever may have been his 
urpose in entering, if he in fact has engaged in 
soliciting the patronage of the guests. Barney v. 
Steamboat Co., supra; Jencks v. Coleman, and Har- 
ris v. Stevens, supra; Ang. & A. Corp., § 530. (5) The 
broad rule laid down by Wharton (1 Crim. Law, § 625) 
is that ‘‘the proprietor of a public inn has a right to 
request a person who visits it, not as a guest or on 
business with a guest, to depart, and if he refuse the 
innkeeper has a right to Jay his hands gently upon him 
and lead him out, and if resistance be made to employ 
sufficient force to put him out; and for so doing he 
can justify his conduct on a prosecution for assault 
and battery.” It will be observed that the author 
adopts in part the language already quoted from the 
courts of Pennsylvania. (6) If it be conceded that the 
prosecutor went into the hotel at the request of a 
guest, and for the purpose of conferring with the latter 
on business, stillin any view of the case, if after enter- 
ing he engaged in ‘ drumming”’ for his employer when 
he had been previously notified to desist in obedience 
toa regulation of the house, the defendant had aright 
to expel him if he did not use more force than was 
necessary; and if the prosecutor, having entered to 
see a guest, did not then solicit business from the 
patrons of the hotel, but had done so previously, the 
defendant, seeing him there, had aright to use suffi- 
cient force to eject him, unless he explained, when re- 
quested to leave, what bis real intent was. Harris v. 
Stevens, and Com. vy. Power, supra. The guest, by 
sending fora hackman, could not delegate to him the 
right to do an act for which even the guest himself 
might lawfully be put out of the hotel. (7) If we go 
further and admit, for the sake of argument, that the 
principle declared in Markham v. Brown, 8 N. I. 530, 
and relied on to sustain the view of the court below, 
is not inconsistent with the law on the same subject, 
as we find it laid down by Wharton and other recog- 
nized authorities, still our case will be found to fall 
under the exception to the general rule stated in ex- 
press terms in that case. The court said: ‘If one 
comes to injure his (the innkeeper’s) house, or if his 
business operates directly as an injury, that may alter 
the case; but that has not been alleged here; and per- 
haps there may be cases in which he may have a right 
to exclude all but travellers and those who have been 
sent for by them. It is not necessary to settle that 
at this time.’”’ There was no evidence in Mark- 
ham v. Brown that the proprietor of the hotel had any 
contract with another stage line, or would suffer pecu- 
niary loss or injury, if the agent who was expelled was 
successful in his solicitations; and it seems that An- 
gell and others, who cite as authority that case, as well 
as Jencks v. Coleman and Barney yv. Steamboat Co., 
reconcile them by drawing the distinction that in the 
latter cases, and in the hypothetical case of an inn- 
keeper, put by Justice Story, the person whose expul- 
sion was justified was doing an injury to the proprie- 
tor, who had him removed, by diminishing his profits 
derived legitimately from a business used as an ad- 
junct to that of common carrier or innkeeper. In 
using the language quoted above, Justice Parker seems 
to have had in his mind, without referring to it, the 
opinion of Justice Story, delivered in the Circuit 
Court but two years before. Jenks v. Coleman, supra. 
(8) The defendant, as manager of the hotel, could make 
& valid contract, for a valuable consideration, with 
Sevier, to give him the exclusive privilege of remain- 
ing in the house and soliciting patronage from the 
fuests in any business that grew out of providing for 
the comfort or pleasure of the patrons of the house. 
The proprietors of the public house might legitimately 





share in the profits of any such incidental business, as 
furnishing carriages, buggies or horses to the patrons, 
and for that purpose bad as full right to close their 
house against one who attempted to injure the busi- 
ness in which they had such interest as the owner of a 
private house would have had, and this view of the 
case is consistent with the doctrine enunciated in 
Markham v. Brown. There was no evidence tending 
to show that Chambers had actual permission from the 
proprietors to approach the inmates of the hotel on 
the subject of patronizing him, nor that they had 
actual knowledge of the fact that he had continued his 
svlicitations after receiving a similar notice to that 
sent tothe prosecutor. The fact that he was over- 
looked or passively allowed to remain in the hotel (it 
may be under the impression on the part of the defend- 
ant that he had desisted from his objectionable prac- 
tices), cannot, in any view of the law, work a forfeiture 
of the right to enforce a reasonable regulation, made to 
protect their legitimate business frominjury. If there- 
fore a permit on the part of the defendant to Chambers 
to “drum’’ gratuitously in the house would at once have 
opened his doors to all of the competitors of the latter 
(a proposition that we are not prepared to admit), the 
defendant did not, so far as the testimony discloses the 
facts, speak to him on the subject; and the soundness 
of the doctrine, that without interfering with the legal 
rights of the guests, the proprietor of a hotel is pro- 
hibited by the organic law from granting such exclu- 
sive privileges to any individual, as to the use or occu- 
pancy of his premises, as any other owner of land may 
extend, is not drawn in question. We therefore sus- 
tain the second and third assignments of error. His 
honor erred, for the reasons given, in instructing the 
jury that the guilt of the defendant depended upon 
the question whether he permitted Chambers or Sevier 
to solicit custom In the house. He had a lawful right 
to discriminate, for a consideration, in favor of Sevier, 
while it does not appear from the evidence that he 
yranted any exclusive privileges to Chambers. We 
hold that the regulation was such a one as an inn- 
keeper had the power to make, and must not be under- 
stood as approving the idea that the sanction of the 
municipal authorities could impart validity to it, if it 
were not reasonable in itself, and within the powers 
which the law gives to proprietors of public houses in 
order that they may guard their own rights and pro- 
tect their patrons from annoyance. N. C. Sup. Ct. 
State v. Steele. Opinion by Avery, J. 


LIBEL —CHARGE.—A. published statement to the ef- 
fect that plaintiff was not actuated by patriotism or 
love of his guild in soliciting subscription for a world’s 
fair from the tradesmen in his line of business, but by 
the desire to earn a salary of $2.50 per day, is not 
libellous per se. There is nothing in the publication of 
which the plaintiff complains which reflects upon his 
integrity, upon his business, moral or social character, 
or which imputes conduct of a fraudulent or dishon- 
orable kind. It is however claimed that the arti- 
cle holds him up to contempt or ridicule, because, al- 
though president of the New York Retail Grocers’ 
Union, he obtained subscriptions for the world’s fair 
from the retail grocers for a small compensation, to be 
paid by the union for the time which was spent in this 
service. This claim calls for the consideration of the 
question whether any published sneer or pleasantry 
which may create a smile at the expense of a plaintiff, 
but which criticises his conduct in no important par- 
ticular, is libellous per se. In Stone v. Cooper, 2 Den. 
293, it is virtually held that a sneer in the columus of 
a newspaper is not sufficient to sustain a private ac- 
tion for damages, when it conveys or insinuates no 
charge from which a court can infer that the plaintiff 
has been, or ought to be, degraded in the estimation of 
the public, and when no special damage is averred. In 
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somewbat the same line of thought it bas been held 
that it is not actionable to publish of a man that he 
pleaded the statute of limitations against a debt there- 
tofore admitted to be just, or that he shielded himself 
against the payment of a debt for liquors by the de- 
fense that the sale of liquors was prohibited by stat- 
ute. The article in question asserts, in substance, that 
the retail grocers’ union had promised to pay the 
plaintiff, who was their president, a small compensa- 
tion for the time which he spent in collecting sub- 
scriptions among the members of the union for the 
world’s fair, and that he was prompted to spend his 
time and obtain subscriptions by this per diem allow- 
ance, and that he had presented a bill of $22.50 for 
eighteen days’ service, and that in thus doing he was 
not actuated by patriotism or love of his guild, but by 
the stimulus of this compensation. The correspond- 
ent says that the action may be all right, but seems 
very much out of place. All that is charged is that 
the society thought proper to offer a slight remunera- 
tion for the services and expenses of a person who was 
to spend his time in a cause which it considered im- 
portant; that he entered upon the service under that 
promise; that he presented a bill which the corre- 
spondent considers very small; that the correspondent 
is of the opinion that the transaction was unpatriotic; 
and that it was a pity that the grocers could not have 
obtained a person so unselfish as to do such work for 
nothing. The action of the society and of the plaintiff 
was legal and proper. They each recognized that the 
plaintiff could not be called upon to give up consider- 
able time without some compensation for the outlay. 
He charged less than he was authorized to do, for he 
had aright toan allowance of $2.50 a day, while for 
eighteen days’ services he charged $1.25 per day. The 
article isa sneer at the plaintiff, but I cannot per- 
ceive, special damage not being averred, that it says 
any thing which can properly dishonor or degrade or 
injure him in the estinvation of his acquaintances or 
the public, or cause him to suffer loss in property, char- 
acter, business or in his social relations. Goldberger v. 
Philadelphia Grocer Pub. Co. Opinion by Shipman, J. 
2 Fed. Rep. 42. 


—_—__+___ —— 


CORRESPONDENCE. 


Minors Ustne TosBacco 1n Pusuic 
Editor of the Albany Law Journal: 

Chapter 417, Laws of 1890, which goes into effect Sep- 
tember 1, next, reads as follows: 

‘‘No child actually or apparently under sixteen 
years of age shall smoke or in any way use any cigar 
or tobacco in any form whatsoever in any public street, 
place or'resort, A violation of this subdivision shall 
be a misdemeanor, and shall be punished by a fine not 
exceeding #10, and not less than $2 for each offense.” 

Doubtless the habit of using tobacco is a bad one, 
growing excessively prevalent and should be eschewed. 
But as the act is not to prohibit or punish the selling 
of tobacco to boys or children, the words in it “ or ap- 
parently,” look awkward and out of place—not proba- 
bly to be determined by evidence, but from personal 
inspection by the court or magistrate, a power easily 
abused with impunity. The uncertainty of the words 
in some imaginable cases is an objection against them 
—as an “old boy’’ might be blessed or cursed with 
an extremely youthful appearance, and vice versa. 

Children are injured as much by the use of tobacco 
in private as in public. The act however proceeds upon 
the principle, not of injnry to the children, but of an 
offense against the public. When women are allowed 
the elective franchise, they will vote in a body that it 
is more of an offense to public decency for men to 
use tobacco than for boys, without drawing that fine 





distinction of the masculine mind that the public jy 
the latter case is more grieved and pained from ity 
knowledge of the greater injury to the childrey, 
Whiskey and tobacco must go. 
Yours, 
J. B. Dauey, 
PRATTSVILLE, N. Y., July 18, 1890. 


———_¢—_—_—— 


NOTES. 


W* are pleased to see our view of Hancock v. Yaden, 

as to the validity of the Indiana act regulating the 
payment of employees by corporations, indorsed by 
the ALBANY LAW JOURNAL, whose opinions of the law 
are, in point of value, second only to its poetic accom. 
plishments.— Central Law Journal. ‘Call you that 
backing your friends?”’ 


In Haight v. Mayor, 99 N. Y. 280, the question way 
as to the meaning of the words “ rightful owner.” Mr 
D. J. Dean quoted from Jevons’ Elementary Logie to 
show that the dispute was ‘‘ what logicians call the 
converse fallacy of accident.’’ In reply Mr. Alfred 
Davenport quoted from the same work to show that 
‘* Fish bears a very different meaning in natural history 
from what it does in the mouths of unscientific per. 
sons.’”’ (We infer that he refers to the word and no} 
to the article of food ‘in the mouths.”’) He observes 
that ‘‘ the counsel for the corporation would seem to 
be playing the part of the Grave-digger to the Legisla- 
ture’s Hamlet,’”’ quoting his quibbles with Hamlet 
about whose grave it was, and concluding, ‘ How ab- 
solute the knave is!’’ etc. (We do not suppose Mr. 
Davenport intended to accuse a Dean of being a knave. 
It was probably a figure of speech.) 


The following is said to have ‘happened in the Cass 
county (Mich.) Circuit Court during the incumbency 
of the late Judge]Blackman. Lawyer T. had sued out 
a writ of capias. Lawyer L. moved to quash the writ 
for the reason that the affidavit upon the filing of 
which it issued did not sufficiently set forth the nature 
of the plaintiff's cause of action. At the ‘hearing of 
the motion the discussion turned upon the interpreta- 
tion of the word ‘nature,’ as used in the statute 
which required the nature of the plaintiff's cause of 
action to be set forth in an affidavit before a writ of 
capias could issue. Lawyer L. was proceeding with 
his argument when the court interrupted him with the 
following query: The Court—What are you reading 
from, sir? Lawyer L.— From a work on logic, your 
honor. The Court—Did you give Brother T. notice 
that you were going to read from a work on logic? 
Lawyer L.—Of course not, your honor. The Court- 
Are you aware, sir, of the rule of court which requires 
notice to be given of matter which would be liable to 
surprise the attorney on the other side? Lawyer L—- 
Yes, your honor, but the rule has no apptication to 
a matter of this kind. The Court—I don’t know, sit; 
I don’t know. I know of nothing that would surprise 
Brother T. more than logic, and if you haven’t given 
him notice that you are going to read from a work on 
logic, why Ican’t permit you to read it. Lawyer L 
proceeded with his argument and presently he was 
again interrupted by the court. The Court—What are 
you reading from now, sir? Lawyer L.— Green's 
Grammar, your honor. The Court — Did you give 
Brother T. notice that your were going to read from 
Green’s Grammar? Lawyer L., very testily—Of course 
not, your honor. The Court — Well, sir, I know of 
nothing in this world aside from logic that would sur- 
prise Brother T. more than grammar, and if you 
haven’t given him notice that you are going to read 
from Green’s Grammar, why I can’t permit you to read 
it, aud I shall have tu deny your motion with costs. 
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CURRENT TOPICS. 


HE thirteenth annual meeting of the American 
Bar Association will be held at Saratoga Springs 
on Wednesday, Thursday and Friday, August 20, 
91 and 22. On Wednesday morning: The presi- 
dent’s address, by Henry Hitchcock, of Missouri; 
nomination and élection of members; election of 
the general council; reports of the secretary and 
treasurer; report of the executive committee. On 
Wednesday evening: A paper by Henry C. Tomp- 
kins, of Alabama, on ‘‘ The Necessity for Uniform- 
ity in the Law Governing Commercial Paper;” A 
paper by Dwight H. Olmstead, of New York, on 
‘Land Transfer Reform,” with an explanation of 
New York block indexing; discussion upon the 
subjects of the papers read. On Thursday morning: 
The annual address, by James C. Carter, of New 
York; reports of standing committees; report of 
special committee on uniform State laws relating 
to wills, etc. On Thursday evening: A paper by 
John F, Duncombe, of Iowa, on ‘‘ Election Laws; ” 
discussion upon the subject of the paper read; re- 
port of special committees on relief of Supreme 
Court of the United States, on expression of the 
law, on adoption of uniform maritime bill of 
lading, on award of a gold medal. On Friday 
morning: Nomination of officers; unfinished busi- 
ness; miscellaneous business; election of officers. 


Nothing could be more jaundiced, exaggerated 
and unsound than the following, from an anony- 
mous legal correspondent of the Albany Times, on 
the Judiciary Commission: ‘‘There is a growing 
feeling among the members of the profession that 
‘The Squadron of Evolution’ will do more harm 
than good, and their work, as a whole, will be re- 


pudiated. The scheme is revolutionary; it was 
railroaded through the Legislature; the members of 
the body were hastily appointed by the executive 
without due deliberation as to fitness and capacity ; 
and the squadron has put off to sea with no definite 
idea as to what is expected of it, except as a pro- 
fane member of the profession expresses it, ‘To 
raise hell and break things.” How can the 
‘scheme ” be ‘‘ revolutionary,” when it is in exact 
conformity with the laws of the State and with prec- 
edent? So far from being ‘‘railroaded through 
the Legislature,” it was the outcome of several years 
of consideration and attempted amelioration. If 
the governor did not use ‘‘ due deliberation ” as to 
the members of the commission, he must have had 
excellent advice or a remarkably correct intuition, 
for a better commission could not have been com- 
posed. ‘‘Tex” grows more absurd when he ob- 
Serves: “‘There was a time when, under the guid- 
ance of Judges Watson, Parker, Hogeboom, Harris 
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and Wright, in days when salary was $3,500 a year, 
and no mileage for expenses; when no ‘passes’ 
illumined bulkily the judicial pocket-book; when 
no stenographer sat on his throne as the arbiter of 
facts claimed or proven; when work at circuit be- 
gan at nine in the morning and closed at ten at 
night — that there was some return to the people 
for court expenses, and a larger volume of business 
was dispatched than now, with all the extravagant 
‘improvements’ which are part and parcel of the 
court machinery.” The salary of those days had 
not much more purchasing power than the present 
salary, and was ridiculously inadequate even then. 
We agree about the ‘‘ pass” business, although we 
cannot exactly see how a ‘‘ pass” can “ illumine” a 
pocket-book. Thank heaven for the stenographer! 
The time has gone by when a judge on settling a 
case could eat his words and cheat counsel out of a 
fatal exception — and did it, too. The disinterested 
and faithful stenographer is a boon to justice. A 
judge who should now-a-days, except very rarely 
and under strong necessity, compel jury, counsel 
and witnesses to attend from nine in the morning 
till ten at night would be a cruel despot, and ought 
himself to be struck with softening of the brain or 
insomnia, It is not true that more business was 
then dispatched than now. On the contrary, twice 
as much is done every day between ten and six 
o’clock, with the aid of the stenographer, as was 
done in those days from nine till ten o’clock. Why 
does not ‘‘ Lex” applaud Judge Cowen, who, it is 
said, used to ride his horse into the circuit town 
before daylight, rout up the clerk, open court and 
adjourn for want of business before the lawyers 
were out of bed? The truth is there ought to be some 
way of consigning all these malcontents and laud- 
atores temporis acti to Lord Coleridge’s Yellowstone 
Park of special pleading. Give them a little world 
of their own, where they can be amused and can do 
no harm to others, But we agree with ‘‘Lex” in 
two points: that there are enough Supreme Court 
judges, and that the recommendations of the com- 
mission should be separately made, so that they can 
be voted on separately, and so that good proposi- 
tions may not fall with the bad, if there should be 
both good and bad. In connection with this mat- 
ter, it seems to us that the proposal to shorten the 
terms of judges comes from politicians who want 
the chance to be judges themselves or to promote 
their favorites. We would like judicial elections as 
infrequent as is consistent with the best judicial 
service. The present term of fourteen years has 
worked well. It is perfectly proper that the State 
Bar Association should take an active interest in 
this matter, and it is no sudden activity, for they 
some time ago recommended Mr. Moak’s scheme for 
the reorganization of the Court of Appeals. 


It seems that some New York journal has alluded 
to Judge Earl as a Republican; at least so the Argus 
infers. The language in question is not explicit, 
and doubtless the adroit word-spinner in question 
will point out to the Argus itserror. The language 
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is, in substance, that the Republicans will perhaps | 


‘*renominate” Judge Earl. This is by no means 
an assertion that he is a Republican, or was ever 
nominated by the Republicans. It may merely 
mean that the Republicans may adopt him. But 
the Argus, with midsummer passion, denounces it 
as an “insult ” to the judge. If it meant what the 
Argus infers, it would be a great compliment, for it 
would go to prove that his politics have made very 
little show since. he has been on the bench. At all 
events, the error, if it is an error, is not so awk- 
ward as that of another New York city journal, 
which recommends the renomination of Judge Ra- 
pallo. It would not be an unwise move for both 
parties to take up Judge Earl. He has had the 
longest service of any judge now in the court, is at 
the height of his powers, and has a wide reputation 
for learning, fairness and discretion. 


Among the curiosities of the law is the case of 
Van Dyke v. Van Dyke, Supreme Court of Pennsyl- 
vania, June 2, 1890, where a wife justified her de- 
sertion of her husband on the ground that he would 
not pay her for his board. She had an income from 
boarders, and refused to let him eat at home unless 
he paid his board. The court observed: ‘‘ The time 
has not come when the refusal of a husband to be- 
come a boarder in his own home will entitle his 
wife to a divorce, or justify her abandonment of 
him.” This reminds us of the North Carolina case, 
where the court held that although a wife might 
maintain ejectment against her husband in respect 
to her farm, she could not eject him from her farm- 
house. 


A fine example of a head-note is the following, 
from the Law Times Reports: ‘‘ The letters from the 
co-respondent to the respondent in the second of the 
suits, which formed the leading topic of comment 
by counsel in the case, are probably unique in their 
terms, considering they were addressed by a young 
man of twenty-four to a lady of over forty, that 
lady being the wife of his uncle.” 


Carmencita and Joseph H. Choate have recently 
been distinguished by full-page portraits in Har- 
per’s Weekly. That of the genial and gifted Choate 
is characteristic and excellent, but we do not un- 
derstand that he is in the habit of wearing shoes so 
shockingly out at the toes as the picture represents, 
Probably something wrong in the engraving. But 
we should like to stand in Choate’s shoes, anyway. 


In a recent response to a toast to ‘‘The Dignity 
of Judges,” Mr. W. R. Smith, of Atchison, Kansas, 
indulges in a free-and-easiness that must amuse 


those judges who can take ajoke. We rejoice that 
he did not get off that ancient chestnut just revived, 
and attributed to Senator Vest, about the lawyer 
who asked the judge to fine him for a secret con- 
tempt which he felt toward him. His friski- 
ness reminds us of a story told by a good old 
Catholic priest at Troy, N. Y., at his own ex- 








pense. His reverence had had some business deal. 
ings with one of his parishioners, with the result 
of which the layman was much dissatisfied, fe 
said as much, and in some heat declared that if the 
other party were not a priest he would tell him 
what he thought about it very plainly. ‘‘ Don’t Jet 
that stand in your way; treat me just as if I wer 
not a priest.” ‘‘ Well, thin, your riverince cap 
just go to hell!” We give afew choice extracts: 


**No man, by looking at a frog, can tell how far it 
can jump ;* neither can the wisest philosopher, from the 
outward form and physical appearance of a judge upon 
the bench, gauge the profundity or scope of his intel. 
lect.” 

“Supreme and Appellate judges deserve no great 
credit for preserving a distant air and lofty demeanor 
upon the bench, for they are rarely provoked to a con. 
flict with persistent counsel, or goaded into nervous 
excitement by the stupidity of some half-witted wit. 
ness. The methods of execution in the two courts ar 
essentially different. The trial judge, amid much 
hurly burly, slaughters us with aclub. The Appellate 
judge silently dispatches us with an electrical our. 
rent, generated with great care in his quiet cham- 
bers."’ 

‘*T have seen lawyers, from lack of adequate knowl- 
edge of judicial temperament, make the grievous mis- 
take of trying to move a judge with a crowbar when 
they should have allured him with a tuning fork.” 
“There was formerly a judge in our county who had 
profound reverance for ancient forms. He regarded 
ng sacrilege that spirit of iconoclasm which induced 
the Kansas Legislature to abolish all distinctions in 
practice between law and equity. He was severely 
dignified, but at long intervals would limber up and 
smile automatically in a feeble way. 

“ * Full well we boding tremblers learned to trace 
The day’s disaster in his morning face.’ 

‘*Some genius at the bar discovered that it afforded 
great delight to his honor to be addressed and referred 
to asa chancellor, and when he was locked up ina 
seemingly impenetrable armor of dignity, this law- 
yer, by the device aforesaid, could wrench from him 
nods of inward satisfaction indicating at least that he 
was alive. It happened sometimes, when by adverse 
rulings, this judge had hammered that side of the case 
represented by this attorney into an almost shapeless 
mass, and laid it prostrate beyond recognition, with 
no signs of vitality left save a galvanic twitching of 
the extremities, that in the desperation of defeat he 
would feelingly appeal to the court as a chancellor, re 
count the far-reaching powers of equity, the efficiency 
and benevolence of its decrees, and insist that the com 
tracted and hide-bound rules of the common law were 
inadequate to fit the critical emergency of the situs 
tion. Under this heroic treatment of the case, the re 
lentless judge would swell with pride and, adding 
cubit to his stature, would often apply restorative 
from his large stock of equitable remedies, which 
would enable the disfigured case to rise and walk.” 


Has not the Latin language been dead and abol 
ished long enough to warrant our reporter, Mr. 
Sickels, in giving up ‘‘et al.?”’ There is no sens 
in imagining ourselves in togas in these days. Bet 
ter leave all that sort of lingo to Pennsylvania and 
the Yellowstone Pleading Park. Hun, on the other 
hand, having a natural antipathy to the Latins, does 
not use their language. 





*“ You can’t tell from the looks of a toad how far it can 
hop.” —Nantucket proverb. 
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‘Phe newspapers tell us: ‘Mr. David Dudley 
Field, the eminent lawyer, now eighty-six years of 
age, is about to don his black silk stockings and 
small clothes, and be presented at the levee of the 
Prince of Wales, after having sturdily declined that 
honor for many London seasons.’’ He is no lean 


and slippered Pantaloon, and his shanks are not a 
bit shrunk, and he will crowd hard that elegant 
Canadian sheriff whose beauteous legs recently fig- 
ured in the Green Bag. Perhaps it is well to give 
the prince an opportunity to behold the foremost 
lawyer of all the world. = 


—_——¢—_—_—_———— 


NOTES OF CASES. 


N Haverly v. State Line & 8S. R. Co., Supreme 
Court of Pennsylvania, May 19, 1890, after a fire 
started on defendant’s right of way, by its negli- 
gence, had been apparently extinguished, a wind 
arose, and the next day a fire in that vicinity spread 
to plaintiff's land, and damaged his property. Held, 
that the question whether defendant’s negligence 
was the proximate cause of plaintiffs loss should be 
left to the jury. The court said: ‘‘The test by 
which the line is to be drawn between proximate 
and remote cause, in reference to liability for the 
consequences of negligence, has been firmly estab- 
lished by the three cases of Railroad Co. v. Kerr, 62 
Penn. St. 353; Railroad Co. v. Hope, 80 id. 378, and 
Hoag v. Railroad Co., 85 id. 298. It is most elabo- 
rately expressed by Chief Justice Agnew in Railroad 
Co. v. Hope, in the following language: ‘The jury 
must determine therefore whether the facts consti- 
tute a continuous succession of events, so linked 
together that they become a natural whole, or 
whether the chain of events is so broken that they 
become independent, and the final result cannot be 
said to be the natural and probable consequence of 
the primary cause — the negligence of the defend- 
ants.’ And the rule is again put somewhat more 
tersely by the present chief justice in Hoag v. Rail- 
road Co., as follows: ‘The injury must be the nat- 
ural and probable consequence of the negligence — 
such a consequence as * * * might and ought 
to have been foreseen by the wrong-doer as likely to 
flow from his act.’ The three leading cases above 
referred to, though frequently cited on opposite 
sides of the same argument, are not at all in conflict 
in principle. The different results which were 
reached in them depended, not on any different 
view of the law, but of the facts, and on the appli- 
cation of the familiar doctrine, that where a plain 
inference is to be drawn from undisputed facts, the 
court will decide it as a matter of law. In Railroad 
Co. v. Kerr the negligence had been held by the 
court below to be the proximate cause of the plain- 
tiffs loss. This court held that it was remote, and 
did not award a new venire, but said that it would 
do so if plaintiff should desire it upon grounds 
shown. The question was then new; and from 
what was said about the venire, the court itself does 
hot seem to have been entirely clear that it should 





be decided as matter of law. It may be doubted 
whether, on the same facts, the court would not 
now send it to a jury. Certainly no subsequent 
case has assumed to decide where the facts were so 
near the line. Hoag v. Railroad Oo. was a much 
clearer case, and so were Railway Co. v. Taylor, 104 
Penn. St. 306; West Mahonoy Tp. v. Watson, 116 id. 
344; Railway Co. v. Trich, 117 id. 390, and the 
other cases where the court has pronounced the 
negligence to be remote as matter of law. But 
whatever the result of the views taken of the facts 
in these cases, the principles of decision are the 
same in all. * * * Appellant however claims 
that the succession of events was so broken as to 
bring the case under Hoag v. Railroad Co., and re- 
quire the judge to direct the jury in its favor. The 
break in the chain of events was merely a gap in 
the time. Had the fire extended from the stump to 
plaintiff's lumber without interval, on the same af- 
ternoon, this case would have been exactly parallel 
with Railroad Co. v. Hope. But the fact that the fire 
smouldered awhile in the stump, and, after it was 
supposed to have been extinguished, broke out 
again the next day, while it makes the conclusion 
less obvious that the damage was done by the same 
fire, does not interpose any new cause, or enable the 
court to say as matter of law that the causal con- 
nection was broken. The consequence from the 
original fire to the burning of plaintiff's logs was 
interrupted by two apparent cessations of the fire, 
but the jury have found that the cessations were 
only apparent, leaving intervals of time in the visi- 
ble progress of the fire, but making no real break at 
all in the actual connection.” ‘‘ But it is argued 
that it was not until the next morning after the fire 
started in the stump, and‘during the time when it 
was apparently extinguished, that the wind rose, 
and became a new cause of the spread of the fire to 
plaintiff’s lumber. This however was, like the point 
already considered, dependent on the circum- 
stances. In Railroad Co. v. Hope one of the facts 
was a strong wind which carried the fire, and 
so also it was in Railroad Co. v. Lacey, 89 Penn. St. 
458, and in Railroad Co. v. McKeen, 90 id. 129; and 
in this last case Trunkey, J., says the jury ‘could 
also determine whether dry weather and high winds 
in the spring-time are extraordinary, and whether, 
under these conditions, * * * the injury was 
within the probable foresight of him whose negli- 
gence ran through from the beginning to the end.’ 
No doubt a hurricane or a gale may be such as to 
be plainly out of the usual course of nature, and 
therefore to be pronounced by the court as the in- 
tervention of a new cause. Such a wind would be 
like the flood in Morrison v. Davis, 20 Penn. St. 171. 
But the ordinary danger of wind helping a fire to 
spread is one of the things to be naturally antici- 
pated. The lapse of time before the wind rose, in 
this case, was therefore not clearly a new cause to 
be so pronounced by the court, but a circumstance 
to be considered with the others by the jury. On 
this branch of the case generally the injury was not 
more remote from the alleged cause than in Rail- 
road Co. v. Hope, supra, Railroad Co, v. Lacey, 89 
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Penn. St. 458, and Railroad Co, v. McKeen, 90 id. 
129, and not so much so as in Fairbanks v. Kerr, 70 
id. 86, and Railroad Co. v. Keighron, 74 id. 316, in 
all of which the question was held to have been 
properly submitted to the jury.” 


In Dickenson v. Bently, Supreme Court of Iowa, 
June 4, 1890, it was held that the fact that a person 
is employed to visit places and purchase whisky in 
order to ascertain if saloons are illegally kept, is no 
ground for discrediting his testimony in a suit 
against the vendors for maintaining a liquor nui- 
sance. The court said: ‘‘ The criticisms upon this 
testimony go to the character of his calling; and 
that he ‘was imported from Des Moines for the 
purpose of manufacturing evidence against defend- 
ant.’ If by ‘manufacturing evidence’ is meant 
procuring false testimony, and the charge is true, of 
course no decree should be based upon it, and the 
court’s action in disregarding it was right. What 
is there to show, in such a sense, that he ‘manufac- 
tured evidence?’ Mr. Adams testifies that he came 
from Des Moines, having been employed to procure 
testimony in relation to the violation of the prohib- 
itory law. He was to receive $3.50 per day, and all 
expenses. Is there any thing dishonorable or un- 
manly in a faithful, conscientious discharge of such 
duty? If thieves were preying upon the possessions 
of the people, would it be dishonorable for a person 
to accept employment to procure the testimony that 
would result in the conviction of an actual thief? 
If murderers abound, and their detection is difficult, 
is an employment that will bring to light the evi- 
dence upon which the truth may be known, and the 
guilty punished, dishonorable? A statement of 
strong cases wherein good men have no sympathy 
sometimes aids us to better understand milder ones, 
as to which the sympathies of men may be directed. 
We must believe that all good people would com- 
mend an employment or service that would result in 
the prompt and sure punishment of persons guilty 
of these graver crimes, and such persons would as 
promptly condemn any employment or service 
which would result in the punishment of the inno- 
cent. Then, as to these graver crimes, we distin- 
guish these employments by the fruits they bear. 
If good, we approve. If bad, we disapprove. If 
correct in this, it must be conceded that there is 
nothing in the employment itself to condemn it, 
and such an employee, when a witness, is not to be 
dishelieved because of such employment. Nor is 
he to be believed because thereof. But he should 
be subjected to the same tests as other witnesses to 
determine his credibility, by showing what his em- 
ployment is, and the terms of it, with his interests 
and motives for giving testimony, true or false; 
and thus his testimony should be weighed. Now 
why should not the same rule apply to this class of 
cases? * * * It is said that by the purchase of 
the glass of whisky Mercer aided defendant to com- 
mit the crime. The statement is of little weight. 
The purchase was to discover if the defendant was 
keeping the liquor there for sale. The sale dis- 





——<— 
closed the character of his place, and that he was 
maintaining a nuisance before the sale. If Mercer 
had induced defendant to do the act which rep. 
dered his place a nuisance, with a view to prosecu- 
tion, the case might be different. He went there to 


learn if a nuisance was actually in existence, and 
for that purpose his act was justifiable.” 


In Singer v. State, Court of Appeals of Maryland, 
June 19, 1890, held, that an act requiring plumbers 
to get a certificate of competency from the State 
Board of Commissioners of Practical Plumbing be- 
fore they can engage in the business in the city of 
Baltimore, is not unconstitutional. The court said: 
‘*No one questions the right of every person in 
this country to follow any legitimate business or oc- 
cupation he may see fit. This is a privilege open 
alike to every one. His own labor, and the right to 
use it as a means of livelihood, is a right as sacred 
and as fully protected by the law as any other per- 
sonal or private right. But broad and comprehen- 
sive as this right may be, it is subject to the para 
mount right, inherent in every government, to impose 
such restraint and to provide such regulations in 
regard to the pursuits of life as the public welfare 
may require. This paramount right rests upon the 
well-recognized maxim, ‘salus populi est suprema 
lex;’ and whatever difficulty there may be in defin- 
ing the precise limits and boundaries by which the 
exercise of this power is to be governed, all agree 
that laws and regulations necessary for the protec- 
tion of the health, morals and safety of society are 
strictly within the legitimate exercise of the police 
power. Power v. Pennsylvania, 127 U. 8. 678; 
Mugler v. Kansas, 123 id. 623; Railway Co. v. 
Beckwith, 129 id. 26. As to the common and ordi- 
nary occupations of life, little or no regulation may 
be necessary; but if the occupation or calling be of 
such a character as to require a special course of 
study or training or experience to qualify one to 
pursue such occupation or calling with safety to the 
public interests, no one questions the power of the 
Legislature to impose such restraints, and prescribe 
such requirements, as it may deem proper for the 
protection of the public against the evils resulting 
from incapacity and ignorance; and neither section 
1 of the fourteenth amendment of the Federal 
Constitution, nor article 23 of the Bill of Rights of 
the Constitution of this State, was designed to limit 
or restrain the exercise of this power. It is in the 
exercise of this power that no one is allowed to 
practice law or medicine or engage in the business 
of a druggist unless he shall have been found com- 
petent, and qualified in the mode and in the manner 
prescribed by the statute; and although the busi- 
ness and trade of a plumber may not require the 
same training and experience as some other pursuits 
in life, yet a certain degree of training is absolutely 
necessary to qualify one as a competent and skillful 
workman. We all know that in a large city like 
Baltimore, with its extensive system of drainage 
and sewerage, the public health largely depends 
upon the proper and efficient manner in which the 
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plumbing work is executed, and this being so, the 
Legislature not only has the power, but it is emi- 
nently wise and proper that it should provide some 
mode by which the qualifications of persons engaged 
in that business shall be determined.” 


——_>—__—_——_- 


PARTNERSHIP — FIRM NAME — TRADE- 
MARKS. 


NEW YORK COURT OF APPEALS, JUNE 3, 1890. 


CASWELL V. HAZARD. 

Philip Caswell, Jr., a member of the firm of Caswell, Hazard 
& Co., doing an extensive drug business, sold his interest 
in the firm, including the good will of the defendant 
Hazard. After the firm had done business for ten years, 
plaintiff, the only member of the firm remaining repre- 
sented by the name of “* Caswell,”’ sold his interest in the 
property of the firm, except its trade-marks, to the other 
members. Upon a large quantity of the goods trans- 
ferred the firm name was painted or printed. The re- 
maining members continued to do business as thereto- 
fore. The right to use the firm name as a trade-mark was 
not disposed of. Held, that plaintiff did not have the ex- 
clusive right to use the name of “ Caswell’ as a trade- 
mark in the business of selling drugs, and the other mem- 
bers of the firm could not be enjoined from using it as 
such. 

The remaining members of the firm having taken all the 
necessary proceedings required by the Laws of New York 
of 1854, chapter 400, to continue business under the old 
firm name, they were entitled to the use of such name 
though the retiring members had no knowledge of, or did 
not assent to such proceedings. 


PPEAL from Supreme Court, General Term, 
First Department. 
Action to restrain the use of the name of “ Caswell ”’ 
in a firm name or as a trade-mark. From an order re- 
versing a judgment for plaintiffs the latter appeal. 


Wm. H. Arnoux, for appellants. 
Henry H. Anderson, for respondents. 


Ruger, C. J. We think the case of Hazard v. Cas- 
well, 93 N. Y. 259, is a controlling authority on this ap- 
peal upon the question of the respective rights of the 
plaintiff Caswell and the defendant Rowland N. Hazard 
in the use of the name of “ Caswell’ as a trade-mark 
in a business carried on by either of them. It was there 
held, upon the dissolution of a firm having established 
trade-marks and a good-will, which had not been dis- 
posed of or transferred upon such dissolution, that 
such assets remained the property of the individual 
members, and could lawfully be employed by either of 
such members in the prosecution of his business. It 
was further determined that the dissolution of the 
partnership of Caswell; Hazard & Co., in 1876, and the 
transfers and agreements then made bet ween the part- 
ners, did not dispose of the trade-marks of the firm, 
and that John R. Caswell and Rowland N. Hazard each 
possessed the right thereafter to use and employ those 
formerly belonging to the firm as he desired to do 
without infringing upon the rights of the other. 
We are entirely satisfied with the correctness of that 
decision, and feel no disposition to impair its force as 
an authority upon the questions there decided. Al- 
though 1 did not concur in that decision, my dissent 
did not proceed upon any doubt as to the soundness of 
the principle above stated. We think the facts in this 
case bring it directly within the operation of the rule 
there laid down. Both the plaintiff John R. Caswell, 
and the defendant Roland N. Hazard, were on July 
31, 1876, and for ten years previously thereto had been 
members of the firm of Caswell, Hazard & Co., carry- 








ing on the business of manufacturing and selling, in 
Newport and New York, drugs, etc., and during that 
time, as such firm, used and enjoyed all the privileges 
which are now claimed by the respective parties to 
this action. It would seem therefore to follow as a 
matter of course that either of the members of such 
firm could after its dissolution lawfully use its trade- 
marks in any business thereafter carried on by him. 

A brief history of the organization of that firm, and 
its mode of prosecuting business, exhibits the relation 
these parties, respectively, bore to the trade-marks of 
the firm at the time this suit was commenced. Pre- 
vious to the year 1867, the several names of ‘“‘ Caswell" 
and ‘‘ Hazard” had been prominent in the trade of 
manufacturing and selling drugs and medicines, and 
other articles connected with such trade, in tne cities 
of Newport, R. I., and New York. The business orig- 
inally started at Newport as early as 1821, and was there 
carried on until some time previous to 1867, when a 
branch was opened in the city of New York. The 
names of “ Caswell” and ‘‘ Hazard ’’ had subsequently 
to the year 1821 been continuously used in such trade, 
either in conjunction or separately, but always in some 
firm regularly succeeding a prior firm. It is of but lit- 
tle importance what position cither of these parties 
bore to such business previous to 1867, as in that year 
all their rights were merged in a new firm then organ- 
ized. In that year the name of ‘‘ Caswell, Hazard & 
Co.” was first used, and that tirm regularly succeeded 
to all of the rights, interests and reputation which 
those names, or either of them, had previously ac- 
quired in the public estimation both in the cities of 
Newport and New York. This firm consisted of Philip 
Caswell, Jr., Rowland N. Hazard, the defendant, and 
John R. Caswell, one of the plaintiffs herein. Philip 
Caswell, Jr., owned fourteen-thirtieths, Rowland N. 
Hazard nine-thirtieths, and John R. Caswell seven- 
thirtieths, of the firm assets. Vhilip Caswell, Jr., re- 
tired from this firm in 1872, transferring, with the con- 
sent of John R. Caswell, all his interest and good-will 
in such firm to Rowland N. Hazard, and covenanting 
that he would not within twenty years go into the 
business of druggist or apothecary in either of the 
cities of Newport or New York. He also took a cove- 
nant from Hazard indemnifying and protecting him 
from all loss or liability from existing debts ur the fu- 
ture liabilities of the succeeding firm. This purchase 
gave Hazard a largely preponderating interest in the 
assets of the firm. Upon the retirement of Philip Cas- 
well, Jr., a new firm, composed of Rowland N. Hazard, 
John R. Caswell and John C. Hazard was formed to 
continue the business of Caswell, Hazard & Co., at the 
former places of business of that firm. In the new firm 
Rowland N. Hazard retained an interest of sixteen- 
thirtieths, John R. Caswell seven-thirtieths, and John 
C. Hazard acquired an interest of seven-thirtieths. 
The new firm took the necessary proceedings, and pub- 
lished the advertisements required to entitle them to 
continue business under the firm name of ‘* Caswell, 
Hazard & Co.,” according to the provisions of chapter 
400 of the Laws of 1854. On July 31, 1876, this firm was 
dissolved by mutual consent, whereupon John R. Cas- 
well sold and transferred to its remaining members his 
interest in the property of the firm except its trade- 
marks, and a part of the retail stock in trade, which 
was proportionately divided between the partners, 
Amung the articles thus transferred was the real es- 
tate at Newport in which the business of the firm had 
theretofore been carried on at that place, the fixtures in 
the various stores occupied by them in New York, and 
all signs, labels, bottles and bottle moulds theretofore 
used in the business. These goods had the firm name 
of ‘‘ Caswell, Hazard & Co.”’ either painted or printed 
upon them, or blown into the bottles thus transferred. 
The defendants also assumed the unexpired leases of 
the various places of business in New York where the 
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business had been previously conducted, and agreed 
to collect and settle the outstanding accounts and 
debts of the old firm, and purchased of Caswell the 
prescription books theretofore used in the firm, and be- 
came the legitimate successors to such firm. The plain- 
tiffs, for several years after the sale, bought goods, re- 
ceived payments from, and did business with, the new 
firm of Caswell, Hazard & Co. under that name. The 
defendants, upon the retirement of John R. Caswell 
and the formation of this new firm, took the necessary 
steps to enable them to continue business under the 
firm name of Caswell, Hazard & Co., as the successors 
of the former firm of that name, according to the pro- 
visions of chapter 400 of the Laws of 1854, and from 
that time until 1886 continued and carried on their 
business at all the former places of business occupied 
by Caswell, Hazard & Co. without interruption or dis- 
turbance from any one. John R. Caswell afterward 
formed a partnership with one Massey under the firm 
name of Caswell and Massey, and in November, 1876, 
opened a drug store in New York near one of the de- 
fendants’ stores, and continued thereafter to prosecute 
such business under such firm name, or others similar 
thereto. At the expiratiou of nearly ten years from 
his withdrawal from the firm of Caswell, Hazard & 
Co., John R. Caswell, in behalf of his firm, began this 
suit, claiming the exclusive right to use the name of 
“ Caswell”’ in connection with the conduct of the busi- 
ness of manufacturing fand selling drugs, etc., in the 
city of New York and elsewhere, and asking that the 
defendants be perpetually enjoined from using such 
name in any way in the prosecution of such business. 
The court at Special Term gave judgment award- 
ing the plaintiffs an injunction to the full extent 
claimed against the defendants; and this judgment, 
on appeal to the General Term, was reversed, both 
upon questions of law and of fact, and a new trial was 
ordered. The plaintiffs appealed from such order to 
this court upon a stipulation for judgment absolute in 
case such order should be affirmed. 

On such an appeal, if the record presents any error, 
either of law or of fact, made by the trial court, which 
called for a reversal of its judgment, the order of the 
General Term must necessarily be affirmed by this 
court. The extreme danger which parties having a 
cause of action, and having recovered a judgment 
therefor, incur by appealing from an order granting a 
new trial to this court, has been too frequently pointed 
out in its decisions to need further remark; and it 
would seem that no amount of admonition is sufficient 
to discourage parties from constantly taking such ap- 
peals. Cobb v. Hatfield, 46 N. Y. 533. A single con- 
sideration pointed oat in the opinion of the court at 
General Term serves to show that the reversal in this 
case was properly ordered, if for no other reason than 
because the judgment rendered by the trial court ab- 
solutely prohibited the defendants from making any 
use of the signs, labels, bottles and bottle moulds bear- 
ing the name of “ Caswell, Hazard & Co.,” sold to them 
by John R. Caswell. This decision tended to destroy 
the value of property sold expressly for use in the 
business intended to be carried on by the defendants, 
and obviously exceeded any legal claim which the 
plaintiffs could lawfully maintain. The claim made 
by the plaintiffs in this action is sought to be sus- 
tained under an alleged right existing in favor of John 
R. Caswell to the exclusive use of the trade-marks, in- 
cluding the use of the name of ‘ Caswell,” formerly 
employed by the firm of Caswell, Hazard & Co. in 
their business. In discussing the case, it is therefore 
necessary to refer only to the rights secured by John 
R. Caswell and Rowland N. Hazard, respectively, as 
members of the firm of Caswell, Hazard & Co., as it is 
through such interests that both the plaintiffs and de- 
feudants now claim to derive their respective rights. 
Much stress was laid ou the argument upon the rights 





acquired by Rowland N. Hazard through the purchase 
made in 1872 from Philip Caswell, Jr., of his interest 
and good-will in the firm of Caswell, Hazard & Go, 
We do not think a consideration of the effect of that 
purchase is very important in this case, as it Cannot be 
claimed that Hazard thereby acquired any right in the 
assets or good-will of such firm which then or after. 
ward belonged to John R. Caswell. He could have 
acquired an exclusive right to the use of such property 
only by virtue of a transfer to him by all of the par. 
ties interested thereiu; and so long as an outstanding 
right in such property existed in favor of any one, be 
could not maintain an exclusive right thereto. It also 
seems unnecessary to consider the prior rights, inter. 
ests and reputation of the individual members of such 
firms, as upoa the organization of the firm they be 
came merged therein, and by its continaed user and 
enjoyment became its property, and upon dissolution 
belonged in common to its respective members, ac- 
cording to their respective interests in such firm. The 
trial court found that the firm of Caswell, Hazard & 
Co. during its existence from 1871 to 1876, transacteda 
very extensive business in New York city and New- 
port and throughout the United States, and also ip 
Europe, as chemists, apothecaries, druggists, manu- 
facturers of and dealers, both at wholesale and retail, 
in drugs and medicines, and as owners, proprietor 
and manufacturers of many proprietary medicinal 
remedies, toilet articles, preparations and compounds, 
This finding seems to be entirely in accordance with 
the proof in the case, and is of controlling force in the 
determination of the rights of the respective partners 
in the trade-marks and assets of that firm. 

These facts seem to present two decisive questions 
for determination in the case: First, whether Jobn R. 
Caswell, upon retiring from the firm of Caswell, Hazard 
& Co., in 1876, succeeded to the exclusive right of using 
the name of *‘ Caswell’’ asa firm name in connection 
with the prosecution of the business of thereafter 
manufacturing and selling drugs, medicines, ete., in 
the cities of New York and Newport; second, whether 
he then succeeded to the exclusive right of using the 
name of * Caswell,” either alone or in connection with 
others, as a trade-mark in carryiug on such business. 
It is essential that the plaintiffs should successfully 
maintain the affirmative of both of these propositions 
in order to sustain this appeal, for if the defendants 
had any right to use the name of ‘* Caswell,”’ either as 
a firm name or as a trade-mark, it is obvious that the 
judgment rendered by the trial court was erroneous to 
acertain extent, aud was properly reversed by the 
General Term. It seems to us quite clear that the 
plaintiffs have failed to maintain either of these 
claims. The right which every person has to use his 
own name in the prosecution of his business cannot be 
disputed; and this right can be limited or controlled 
only when sugh name has become the trade-mark or 
business sign of another, and is being used to deceive 
the public, or defraud the person who made it valuable. 
Devlin v. Devlin, 69 N. Y. 212; Meneely v. Meneely, ® 
id. 482. Conceding therefore the right of Johu R. Cas- 
well to his own name, and the trade-marks of the firm 
of Caswell, Hazard & Co., in his business, it falls far 
short of securing to him the right to the exclusive use 
of the name of “ Caswell,’’ which had been largely 
made valuable in trade, by the capital, skill and enter- 
prise of others. From 1867 to 1872 that name, in the 
firm of Caswell, Hazard & Co., mainly represented 
Philip Caswell, Jr., and the defendant Rowland N. 
Hazard succeeded by assignment to all bis rights iu 
that firm. There is therefore no foundation for the 
claim of John R. Caswell that he succeeded in any re- 
spect to the rights or reputation which Philip Caswell, 
Jr., acquired in the business of Caswell, Hazard & Co. 
Rowland N. Hazard, by his purchase, acquired all such 
rights as could lawfully be enjoyed by any purchaser, 
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aud in addition thereto possessed the rights belonging 
to himself as a member of the various firms doing busi- 
ness under the firm name of Caswell, Hazard & Co. 
The right of Rowland N. Hazard to use the trade- 
marks and signs of Caswell, Hazard & Co. seems to 
rest as securely upon those which he acquired as a 
member of such firms as upon the rights transferred 
to him by the several members of such firm. The 
right toa trade-mark is derived from its appropriation 
and continued user, and becomes the property of those 
who first employ it, and give it a name and reputation. 
Devlin v. Devlin, 69 N. Y. 212; Colman v. Crump, 70 id. 
578. It becomes part of the assets of the firm by which 
it was used and established, and can be owned, traus- 
ferred and sold like other species of property. Upon 
the dissolution of a firm which has acquired its pro- 
prietorship, it must be sold and its proceeds distrib- 
uted like other firm assets; and if not so disposed of, 
it remains the property of the individual members of 
the dissolved firm, and may lawfully thereafter be 
used by any or either of such members desiring to con- 
tinue the prosecution of the business in which it has 
theretofore been used. Huwer v. Dannenhoffer, 82 N. 
Y. 500; Hazard v. Caswell, supra. Assuming therefore 
the correctness of plaintiff's claim, that upon the dis- 
solution of the firm of Caswell, Hazard & Co., in 1876, 
there was no transfer by either party to the other of 
the right to use its trade-marks and firm name, yet the 
right thereafter to use its trade-marks then became 
vested in the individual members of such firm, and 
could be lawfully employed by either without tres- 
passing upon the rights of the other. This proposition, 
as we have seen, was expressly held in the case of 
Hazard et al. v. Caswell et al., between these same par- 
ties. That case depended, substantially, upon the state 
of facts existing in this case, and the present defend- 
ants then claimed the right to restrain the plaintiffs 
from using either the name of ‘‘ Caswell,” or the trade- 
marks formerly used by the firm of Caswell, Hazard & 
Co., in manufacturing and putting up a certain de- 
scription of cologne. They claimed a right to the ex- 
clusive use of such name and trade-mark by reason of 
the various transfers of property made to them by 
Philip and John R. Caswell, and sought to restrain 
Caswell from the use of his own name. It was held 
that neither party secured an exclusive right to the use 
of such trade-marks by reason of such transfers, and 
that upon the dissolution in 1876 of the firm of Cas- 
well, Hazard & Co., in the absence of any disposition 
of such property, either of the members of such firm 
had the right to make use of them in his separate busi- 
ness. That decision seems to be conclusive as to the 
main question here involved, and renders the question 
of the right to use the name of ‘‘ Caswell” as a trade- 
mark in connection with the business of manufactur- 
ing and selling drugs and medicines by either of the 
former purtners res judicata as between such parties. 
See also Huwer v. Dannenhoffer, 82 N. Y. 500. Even 
if this were not so, it seems difficult to resist the con- 
clusion that John R. Caswell, by the sale and transfer 
to Caswell, Hazard & Co., in 1876, of the property of 
the old firm bearing the name of ** Caswell, Hazard & 
Co.” indelibly printed or impressed thereon, for use in 
their business, knew and intended that such property, 
at least, should be thereafter used and sold by the 
vendees in their business as successors to the former 
firm. The fact that it could be so used was the only 
apparent inducement for its purchase by the defend- 
ants; and this must have been known and understood 
by John R. Caswell, and he could not thereafter claim 
that so far as that property was concerned, it was used 
without his permission. 

We are also of the opinion that the present defend- 
ants have, as the legitimate successors to the former 
firms of Caswell, Hazard & Co., lawfully acquired the 
right to use that uame as a firm name. At common 





law, it was undoubtedly the right of such members of 
a dissolved firm which, having acquired an established 
reputation for the character and quality of the goods 
manufactared and sold by them, who desired to cuu- 
tinue such business, to continue the former firm name 
and transact business thereunder, although none 
of such partners bore the names contained in the 
original firm. Leather Cloth Co. v. American, etc., 
Cloth Co., 4 De Gex, J. & S. 143, as affirmed in 11 H. L. 
Cas. 534. 

Under the provisions of chapter 281 of the Laws 
of 1833, however such right is now attainable in 
this State only by a compliance with the requirements 
of chapter 400 of the Laws of 1854. These acts do not 
assume to confer upon the members of a continuing 
firm any rights of property possessed by the members 
of the dissolved firm; but they do provide that under 
certain conditions, and upon taking certain proceed- 
ings, the members of a succeeding firm may continue 
business under the former firm name, although no per- 
son in such succeeding firm bears the name of any of 
the retiring members of the original firm. Upon the 
retirement of Philip Caswell from the firm of Caswell, 
Hazard & Co., in 1872, as well as upon the withdrawal 
of Johu R. Caswell, in 1876, the defendants or their 
predecessors took all of the necessary proceedings re- 
quired under the statute of 1854 to entitle them to con- 
tinue business under the firm name of Caswell, Hazard 
& Co.; and they have continued such business by 
virtue of such proceedings, under that firm name, with- 
out interruption or molestation, from 1872 to 1886, and 
we can see no reason why they did not thereby become 
lawfully entitled to use such name. 

The publication of the notices in 1872 could have had 
no other object than to invest Rowland N. Hazard 
with the right to the continued use of such firm name. 
There was no necessity for the firm formed in 1872 to 
resort to those proceedings to authorize them to use 
the name of * Caswell” in their firm name, because it 
was then represented by one of the partners, and the 
only object of such proceedings seems to have been to 
perpetuate the name and reputation which the former 
firm had acquired for the benefit of the several mem- 
bers of the new firm. A similar object would seem to 
have instigated the subsequent publication in 1876, 
and the right to make such publication does not, under 
the statute, seem in any respect to depend upon the 
knowledge or assent thereto of the retiring members. 
The statute appears to confer the absolute right to per- 
petuate the firm name upon the persons succeeding to 
the business of a dissolved firm, provided they have 
business relations with foreign countries, and desire 
to continue such business. A possible question might 
arise as to the liability of a retiring member for the 
subsequent transactions of the succeeding firm; but 
there has been no such claim raised in this case, and 
after the lapse of ten years it would seem to be quite 
too late to present it, if it ever existed. It is not now 
claimed that any such question isinvolved; but theac- 
tion is sought to ve supported upon the sole ground 
that no person bearing the name of *‘ Caswell’’ is now 
represented in such firm. The objection to the use of 
the name of ** Caswell”’ is founded wholly upon the 
prohibition contained in the act of 1833, and takes no 
account of the exception to such prohibition intro- 
duced by the act of 1854. Some difficulty in administer- 
ing this act might arise in a case where there were con- 
flicting claims between the several members of a dis- 
solved firm as to the right to continue the use of the 
old firm name; but no such question arises here, as 
John R. Caswell was in no sense the successor of such 
firm, and never attempted to use their name or con- 
tinue their business. He not only abandoned all claim 
to continue the use of the old firm name, or of succes- 
sion to its good-will, so far as it was affected by the 
places of doing such business, but by his subsequent 
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dealings with the defendants, seemed to acquiesce in 
their appropriation of such name. 

Some foundation for the piaintiffs’ claim is supposed 
to have been found in the opinion of this court in the 
former case of Hazard v. Caswell. It is sufficient to 
say that the question was not there involved, and 
could not have been decided. The sole question there 
presented was whether Rowland N. Hazard acquired 
the exclusive right to use the name of “Caswell,” in con- 
nection with others as a trade-mark in the manufac- 
ture and sale of a certain description of cologne; and 
it was held that he had not, and that the right to such 
use rested equally in both Caswell and' Hazard as mem- 
bers of such firm. 

We are, for the reasons stated, of the opinion that 
the plaintiffs failed to establish the cause of action 
stated in their complaint, and that the order of the 
Geueral Term should therefore be affirmed, and judg- 
ment absolute ordered for defendants, with costs in 
all courts. 

All concur. 


——¢—— 


TELEPHONE COMPANIES— ELECTRIC RAIL- 
WAYS— INJUNCTION. 


UNITED STATES CIRCUIT COURT, M. D. TENN., MAY 
19, 1890. 


CUMBERLAND TELEPHONE & TELEGRAPH Co. V. 
Unirep E.vectric Ry. Co.* 


In the present state of electrical sci , a teleph company 
cannot maintain a bill for an injunction against the opera- 
tion of an electric railway to prevent damages incidentally 


sustained by the escape of electricity from its rails. 





()* motion for an injunction. Bill in equity to en- 

join the use of electricity by the street railways of 
Nashville under any system which makes use of the 
earth for the return circuit. 


Vertreea & Thos. H. Malone, for complainant. 


East & Fogg, J. C. Bradford, John S. Wise and John 
Ruhm, for defendants. 


Brown, J. We do not care, in this case, to discuss 
the constitutionality of the act of 1885, or the present 
obligation or effect of the contract entered into be- 
tween the complainant and two of the defendant rail- 
way companies, under which the latter agreed to fur- 
nish proper return wires to the telephone company in 
order to obviate the difficulties experienced by the es- 
cape of electricity from their rails. We prefer to assume 
that both these parties are lawfully exercising their 
franchises, and to consider their respective rights and 
obligations unembarrassed by any previous contracts 
or understandings. We see no reason to doubt the 
position assumed by the complainant, that a telephone 
company is a telegraph company, and that under its 
right to construct and operate telegraphs, it was em- 
powered to establish a telephone service. Attorney- 
General v. Telephone Co., 6 Q. B. Div. 244; Telephone 
Co. v. City of Oshkosh, 62 Wis. 32. 

Complainant, in operating its instruments, connects 
each telephone with the ground by what is termed a 
“ground wire,’’ through which the return current of 
electricity is carried to the earth, and perhaps through 
the earth, acting as a conductor, back to the telephone 
exchange. Such return, in some form or other, is nec- 
essary to the production of a current of electricity in 
every case. Defendants, upon the other hand, use a 
single over-head wire or trolley, suspended over the 
middle of the track along which the electric current 
passes, descending by the trolley rod or mast through 
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the cars to the motors underneath, and thence to the 
rails, which are connected together at their ends, ang 
which operate to convey the return current back to 
the dynamos at the power-house. The evidence hoy. 
ever establishes the fact that the current does not aj] 
return by the rails. Much of it escapes, becomes seat. 
tered through the earth, ascends through the ground 
wires to the telephones, and seriously impairs their 
operation, by causing a humming or buzzing noise, 
which drowns the voice of the speaker, and often causes 
the annunciators in the exchange to fall, and the bells 
to give false calls, so that it is impossible for the opera. 
tors to tell which, if any, of its subscribers have called, 
and in short throws the whole system into confusion, 

That these evils exist, to the serious detriment of 
the telephone service is not denied ; but it also appear 
from the evidence upon both sides that they are not 
absolutely insurmountable. Indeed there are but few 
serious questions of fact in this case, and these tum 
upon the relative practicability and expense of the sey- 
eral methods of overcoming this difficulty. In solving 
these questions, we are compelled to bear in mind the 
fact that the science of electricity is still in its experi- 
mental stage; that a device which to-day may be the 
best, cheapest and most practicable, may, in another 
year, be superseded by something incomparably better 
fitted for the purpose. lt is quite possible, too, that 
the legal obligations of the parties may change with the 
progress of invention, and the duty of surmounting the 
difficulty be thrown upon one party or the other, asa 
cheaper or more effectual remedy is discovered. For 
example, if it were shown that by the use of a certain de- 
vice the defendants could control their return current 
in such a way as not to interfere with the use of com- 
plainant’s instruments, the law might treat their failure 
to adopt such measures as negligence in the use of their 
franchise and enjoin them, or hold them liable for all 
damages sustained by the complainant. If, upon the 
other hand, the difficulty can be better controlled bya 
device applicable to telephones, it might be incumbent 
upon the complainant to adopt it, leaving the courts to 
settle the further question, whether the expense of 80 
doing is recoverable of the defendants. We are thus 
compelled to consider this case with reference to the 
present state of the art, and with the possibility, that 
in another year circumstances may so change as to re 
verse completely the legal obligations of the parties 
Indeed since the litigation between the telephone com- 
panies and the electric railway companies originally 
began, considerable progress has been made toward & 
solution of the problem. Let us consider the respec 
tive methods now suggested : 

1. The double trolley. There seems to be no doubt 
that if defendant adopt a second trolley wire, the re 
turn current might be carried back to the dynamo 
without coming in contact with the earth at all, and 
the difficulty be completely overcome. Upon the other 
hand, we are satisfied from the affidavits that this 
would not only entail a large expense upon defendants 
but that it disfigures the streets with a complicated 
net-work of wires, and wherever there are curves, 
turn-outs or switches, renders the road very difficult 
of operation. There are two of these double-trolley 
roads in operation in Cincinnati; and they are used to 
a limited extent in other cities. But the facts that 
nine-tenths of the electric railways in this country are 
equipped with a single trolley, and that in most of the 
cities where the double trolley was formerly used, in- 
cluding Montgomery, Pittsburgh, Denver, Albany and 
Appleton, they have been abandoned, are strong argu 
ments against their practicability. Indeed it is ouly 
where the roads make use of a double track that the 
double trolley can be made a success. Add to this that, 
in the numerous cases between the telephone compa 
nies and the electric railways which have arisen in 
other States, the courts have uniformly held the double 


+ ae ee ce ee ee ve le ol eo ee ee oe le oe = Oo. = ef a an 





THE ALBANY LAW JOURNAL. 89 











trolley to be a failure as applied to single tracks, and 
it would seem that the question could no longer be 
considered an open one. 

2, There seems to be no doubt that the evil may also 
be remedied by a return wire attached to each tele- 
phone, by which the current is carried directly back to 
the exchange, instead of being dumped into the earth. 
This however is open to the same objection as the 
double trolley. It is not only very expensive, doubling 
the cost of the electric plant, but would double the 
number of wires carried through our streets, already 
far too numerous for comfort, beauty or safety. In 
addition to this, it involves a large outlay and increased 
complication and expense for the central office, there 
being not only two line wire terminals to provide for 
every subscriber, but four terminals to handle for 
every connection instead of two, as with the single 
wire and earth systems. Upon the whole we deem 
this to be impracticable. 

8. A third device, known as the ‘“‘ McCluer system,” 
remains to be considered. . This contemplates the em- 
ployment of a single return wire upon each route dis- 
turbed by the railway service, to which each telephone 
upon that route is connected, and which operates to 
complete the metallic circuit. If we are to believe the 
affidavits of those who are familiar with this device, it 
affords a perfect remedy for all disturbances produced 
by leakage or conduction, though there are also slight 
disturbances produced by induction from parallel wires, 
from which no complete relief has been discovered 
byany kind of metallic circuit, unless supplemented 
by the use of non-inducting cables, and the transposition 
of wires. This evil however is remediable by increas- 
ing the distance between the parallel wires, and does 
not seem to be regarded as a serious matter. It is 
true defendants have produced affidavits which tend 
to throw some doubt upon the utility of the McCluer 
device, but this doubt seems to have arisen more from 
the reluctance of the telephone companies to adopt it 
than from any proven insufficiency. We think we are 
justified in assuming that the adoption of this device 
by the complainant would obviate the disturbances 
now produced by leakage. 

The case then practically resolves itself into the ques- 
tion, at whose expense shall this change be made? As 
the testimony tends to show that the introduction of 
the McCluer device intu the telephone service of Nash- 
ville would not cost to exceed $10 to each telephone, the 
question is not vital to the existence of either of these 
companies. At the same time, as it isone that confronts 
the telephone and electric railways in every city of the 
country where both are used, it becomes of great im- 
portance. Are the telephone companies, which have 
the prior right to use the streets, bound to conform 
their business to the demands of these new comers, 
though by so dving they put themselves to large ex- 
pense? Or are the railway companies bound, as a con- 
dition of occupying the same territory, to see to it that 
in operating their roads, no incidental damage is done 
to their neighbors? If the existence of one was abso- 
lutely incompatible with the continued operation of 
the other, it might be incumbent upon us to make a 
choice between these two great benefactions, both of 
which will rank among the necessities of modern urban 
life. But, as we are bound to assume that they can be 
persuaded to live together in barmony, the case virtu- 
ally resolves itself into a question of liability for cer- 
tain damages sustained by the complainant. In this 
view it is open to serious doubt whether it is entitled 
to invoke the aid of a court of equity at all. Conceding 
that the case made by the bill is one of equitable juris- 
diction, still the granting or withholding of au injunc- 
tion is largely a matter of discretion, and if upon all 
the pleadings and the testimony, the court can see that 
it involves a mere question of dollars and cents, it may 
well hesitate to stop the operation of these roads by 





resorting tothe harsh remedy of an injunction, espe- 
cially in view of the fact that defendants are amply 
able tv make reparation. We do not desire however 
to dispose of the case upon this ground. 

It would be perfectly competent for us to stay the 
issue of an injunction, as has already been done in one 
or two cases, until a reasonable time had elapsed for 
the ascertainment and payment of these damages; and 
as both parties have addressed their arguments to the 
question of liability, we are disposed to give them the 
benefit of our views. 

We are referred in this connection to a large number 
of decisions of courts of the highest respectability upon 
the very questions involved in this case. If these de- 
cisions had been harmonious, we should not have hesi- 
tated to defer to them, but as these courts have reached 
different results, we do not feel like indicating a pref- 
erence for one or the other. While all are persuasive, 
none are controlling; and we have deemed it more 
satisfactory to treat this as an original question, and 
inquire how far it may be answered by the application 
of well-settled principles. 

We are asked to determine bow far a person making 
a lawful and careful use of his own property, or of a 
franchise granted to him by the proper municipal au- 
thorities, is liable for damages incidentally caused to 
another; in other words, whether the right of the lat- 
ter to an injunction does not depend upon something 
more than the simple fact that he has suffered injury, 
though his right to an undisturbed use of his own may 
antedate that of another. 1t is true that in one case, 
namely, Reinhardt v. Mentasti, 42 Ch. Div. 685, it is 
said that the principle governing the jurisdiction of 
the court in cases of nuisance does not depend upon 
the question whether the defendant is using his own 
reasonably or otherwise, but upon the question, does 
he injure his neighbors? This case Jays down a 
broader doctrine of liability than any to which our at- 
tention has been called, but it is sufficient to say in re- 
ply to it that nothing which is authorized by compe- 
tent authority can be treated as a nuisance per se. 
Transportation Co. v. Chicago, 99 U. 8. 635; Hinchman 
v. Railroad Co., 17 N. J. Eq. 77; Euston v. Railroad 
Co., 24id. 58; Railway Co. v. Heisel, 38 Mich. 62; Davis 
v. Mayor, 14 N. Y. 506. We take it to be well settled 
so far as persons operating under legislative grants are 
concerned, that something more than mere incidental 
damage to another must be proved — something, in 
fact, in the nature of an abuse of the franchise —to 
entitle the party injured to an injunction. It is per- 
fectly Obvious that there are a large number of in- 
stances in which a person may suffer damages without 
recourse to the offender. Thus, the smoke that fills 
our lungs and soils our garments; the dust that enters 
our dwellings and stores, and damages our furniture; 
the noxious odors that assail our nostrils; the impure 
water we are sometimes compelled to drink —are the 
necessary penalties we pay for living in cities; but in 
ordinary cases there is no legal remedy for the evil. In 
the somewhat flowery language of Lord Justice James, 
in Salvin yv. Coal Co., L. R., 9 Ch. 705: ** If some pictur- 
esque haven opens its arms to invite the commerce of 
the world, it is not for this court to forbid the embrace, 
although the fruit of it should be the sights and sounds 
and smells of a common seaport and ship-building 
town, which would drive the Dryads and their masters 
from their ancient solitudes.” 

I may expend a fortune in building a handsome 
house thirty or forty feet from my front fence. My 
neighbors upon either side may build theirs upon the 
line of the street, and completely ruin its market value. 
In the absence of a prescriptive right on my part, they 
may wall up my windows, and completely exclude the 
light or undermine the foundation of my outer wall so 
that it crack and tumble down. But if it be necessary to 
the beneficial enjoyment of their own property, [ have 
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no remedy. Panton v. Holland, 17 Johns. 92. There 
are undoubtedly a large number of cases where persons 
have been held liable for an infringement upon the 
maxim sic ulere tuo ut alienum non ledas; but upon 
examination, they will usually be found to turn upon 
questions of negligence or nuisance. 

1. There is no doubt that every person is bound to the 
exercise of reasonable care in the use of his own prop- 
erty; and for any default in that particular he will be 
liable to the person injured in an action for negligence. 
Thus in Vaughan v. Menlove, 3 Bing. N.C. 468, de- 
fendant was held liable for negligence in building a 
hay-rick so near the extremity of hisown land that in 
consequence of its spontaneous ignition, his neighbor’s 
house was burned, although in Higgins v. Dewey, 107 
Mass. 494, this principle was limited to cases where the 
burning was negligent, or might reasonably have been 
expected to injure the property of the neighbor. This 
was the real ground upon which a recovery was per- 
mitted in the leading case of Rylands v. Fletcher, L. 
R., 3 H. L. 330, though the case is often cited for the 
broader proposition, that the person who, for his own 
purpose, brings on his land and collects and keeps any 
thing there likely to do mischief if it escapes, must 
keep it at his peril. This case has not been accepted 
either in England or in this country without some qual- 
ifications. The same rule applies if a man permit a wall 
which had been negligently constructed to fall upon 
his neighbor’s house (Gorham v. Gross, 125 Mass. 232), 
or achimney to which a gas-light company had fastened 
a telegraph wire (Gray v. Gas-light Co., 114 Mass. 149). 
The principle of these cases was also applied in Tarry 
v. Ashton, 1 Q. B. Div. 314, where it was held to be the 
duty of a person hanging a lamp over the highway to 
keep it in good repair. This case proceeds, perhaps, as 
far as any in holding the defendant responsible. 

To the same principle is also referable the case of 
Coke Co. v. Vestry of St. Mary Abbott's, 15Q. B. Div.1, 
whereby the defendants were held liable for using 
steam-rollers in repairing a bighway so heavy that they 
injured the gas-pipes of the plaintiff. The statement 
of the case shows that the pipes were laid from twenty 
to twenty-four inches beneath the surface of the streets, 
and that this was a sufficient depth to prevent their 
being injured by the ordinary travel of the streets, and 
also by the ordinary mode of repair, if steam-rollers of 
great weight had not been used. The decision was put 
by the court upon the express ground that heavier 
rollers were used than were necessary ; and it was said 
that, if ‘‘the defendauts were expressly authorized by 
statute to use steam-rollers of such a weight as neces- 
sarily to injure the plaintiff's pipes, the plaintiffs 
would have no ground of complaint. The case would 
then be one of damnum absque injuria. The same con- 
sequence would follow if the defendants were expressly 
authorized by statute to repair in some way which nec- 
essarily required the use of heavy steam-rollers, or 
other machinery which could not be worked without 
injuring the plaintiff's pipes.” 

2. Similar to these are the cases in which persons 
have been held liable for keeping upou their land any 
thing which operates as a nuisance to their neighbors 
generally, or to any particular individual. Upon this 
principle, if a person allows a privy to get out of repair 
and the water percolates into his neighbor's cellar 
(Tenant v. Golding, 1 Salk. 21; Ball v. Nye, 99 Mass. 
582; Ballard v. Tomlinson, 29 Ch. Div. 115; Cooley 
Torts, 568), or maintains a mill-dam in an unsafe con- 
dition (Mayor v. Bailey, 2 Den. 433; Gray v. Harris, 
107 Mass. 492), or permits injurious accumulations of 
snow or ice upon his roof (Shipley v. Fifty Associates, 
106 Mass. 194), or permits loud and unnecessary noises 
(Brill v. Flagler, 23 Wend. 354; Tanner v. Albion, 5 
Hill, 121), or carries on a trade offensive to the neigh- 
borhood, by reason of dust, smoke, foul odors or jar of 
machinery or otherwise (Covley Torts, 600,601), he is lia- 








ble for the consequences. In all this class of 888, the 
question whether the carrying on of an offensive bugj. 
ness is a nuisance or not depends very largely upon the 
character of the neighborhood, the time it has been 
carried on without objection, and the prior use of the 
buildings in the vicinity, as a trade may be adjudged 
nuisance in one place, and not in another. Gilberty, 
Showerman, 23 Mich. 448; Robinson v. Baugh, 31 id, 

A leading case in the Federal courts is that of Balj. 
more & P. R. Co. v. Fifth Baptist Church, 108 U. 8. 317, 
Iu that case it was held that legislative authority tog 
railroad company to bring its tracks within the limit 
of the city of Washington, and to construct shops and 
engine-houses there, did not confer upon it authority 
to erect noisy workshops in the immediate vicinity of 
a church where services had been held several times 
during the week for a number of years before the ereo. 
tion of the shops. But in delivering the opinion in 
that case, Mr. Justice Field drew a distinction between 
nuisances of that description and a railway through 
the streets authorized by Congress, which, when used 
with reasonable care, produces only that incidental in- 
convenience which unavoidably follows the additional 
occupation of the streets by its cars, with the noises 
and disturbances necessarily attending their use, and 
affords no ground of complaint. *‘* Whatever conse- 
quential annoyance may neeessarily follow from the 
running of the cars on the road with reasouable care is 
damnum absque injuria.” 

3. The re are also a few cases which indicate that 
even if a man be guilty of no negligence, but is en- 
gaged in doing something dangerous in its nature, he 
is liable for the immediate and direct consequences of 
his acts. Thus, in Hay v. Cohoes Co., 2 N.Y. 159, the de- 
fendant, a corporation engaged in digging a canal, was 
held liable for blasting rocks in such a way that the 
fragments were thrown against, and injured, plaintiffs 
dwelling, upon lands adjoining. It was held that it was 
liable although no negligence or want of skill was al- 
leged or proved. The doctrine laid down in this case 
however was carefully limited in the subsequent case 
of Losee v. Buchanan, 51 N. Y. 476, in which the owner 
of a steam boiler was held not to be liable for damages 
occasioned by its explosion, in the absence of proof of 
fault or negligence on his part; and it was said that 
the defendant was held liable in the Cohoes Case upon 
the ground that its acts in casting the rocks upon the 
plaintiff's premises were direct and immediate. In the 
same line is the case of Cahill v. Eastman, 18 Minn. 3% 
(Gil. 292), in which the defendants were held liable for 
the consequences of an ordivary spring freshet, with- 
out proof of negligence or unskillfulness on their part 
in the construction and maintenance of a tunnel 
through which water flowed and damaged the plain- 
tiffs mill. Defendants’ liability was put upon the 
ground that the damages the plaintiff sustained were 
the direct and immediate result of the defendants’ 
operations on their own land. “The plaintiffs had 4 
right to hold their property free of such aresult of the 
defendants’ use of their land.” The authorities are 
carefully collated, and the opinion is a very instructive 
one. These cases would be apposite, if the defendants 
had found it necessary, in the construction of their 
line, to cut the wires of the telephone company, re 
move its posts, or commit any other direct depreda- 
tion upon its property. 

4. Subject to these exceptions, we understand the 
law to be well settled that no person is liable for dau- 
ages incidentally occasioned to another by the neces 
sary and beneficial use of his own property, or of a 
franchise granted to him by the State. The principle 
is thus stated by Judge Woodworth in Panton v. Hol- 
land, 17 Johus. 92-99: ‘On reviewing the cases, I am 
of opinion that no man is answerable in damages for 
the reasonable exercise of a right, when it is accom- 





THE ALBANY LAW JOURNAL. 


91 











panied by a cautious regard for the rights of others, 
when there is no just ground for the charge of negli- 
geuce or uuskillfuluess, and when the act is not done 
maliciously.” 

Illustrations of this principle are plentifully scat- 
tered through the reports. It extends not merely to 
the digging up of ground for a new building, whereby 
the walls of the next house are injured (Panton v. 
Holland, 17 Johns. 92-99; Thurston v. Hancock, 12 
Mass. 220), but to the burning of fallow land, whereby 
fire is communicated to adjoining lands (Clark v. Foot, 
8 Johns. 329), to the erection of a mill-dam, whereby 
water is in part diverted from a lower mill (ZVatt v. 
Johnson, 15 Johns. 213), to the building of a basin or 
pridge, whereby access to plaintiff's dock is obstructed 
(Lansing v. Smith, 8 Cow. 148; 4 Wend. 9; Gilman v. 
Philadelphia, 3 Wall. 713), and even to the pollution of 
astream by the discharge of tan-bark from an upper 
mill, which was suffered to float down upon the mill of 
the plaintiff, where it was shown to have been the uni- 
form custom of the country to permit it. Snow v. Par- 
sons, 28 Vt. 459. A distinction is drawn between cases 
where the pollution of a stream is indispensable to its 
beneficial use, und cases where the pollution is such as 
to make it absolutely useless to manufacturers lower 
down the river. Of the latter class is Merrifield v. 
Lombard, 13 Allen, 16, where the defendant threw 
vitriol and other noxious substances into the stream a 
short distance above plaintiff's factory, by means of 
which the water was corrupted so that it corroded 
plaintiff's engine and boiler, and rendered them unfit 
for use. In such cases the court will weigh the circum- 
stances and necessities of the case, and the manner in 
which the stream has heretofore been used. Coéley 
Torts, 587. In the case of Coal Co. v. Sanderson, 113 
Penn. St. 126, it was held that one operating a coal 
mine in the ordinary and usual mauner may drain or 
pump water upon his own lands, which percolates into 
the stream which forms the natural drainage of the 
basin in which the mine was situated, although the 
quantity of water may thereby be increased, and its 
quality so affected as to render it totally unfit for do- 
mestic purposes by the lower riparian owners. 1t was 
intimated that the use and enjoyment of a stream of 
pure water for domestic purposes must, from the ne- 
cessity of the case, give way to the interests of the com- 
munities, in order to permit the development of the 
natural resources of the country, and to make possible 
the prosecution of the lawful business of mining coal. 
It is said, in the opinion of the court, to be “a general 
proposition, that every man has the right to the natu- 
ral use and enjoyment of bis own property; and if, 
whilst lawfully in such use and enjoyment, without 
negligence or malice on his part, an unavoidable loss 
occurs to his neighbor, it is damnum absque injuria; 
for the rightful use of one’s own land may cause dam- 
age to another, without any legal wrong.”’ 

The same principle is applicable to the case of a pub- 
lic officer, who, if authorized by law to excavate earth 
in grading a street, or constructing a tunnel, will not 
be responsible, in the absence of negligence, for dam- 
age to abutting property-owners. Smith v. Washington 
Corp., 20 How. 135; Transportation Co. v. Chicugo, 99 
U. 8. 635; Callender v. Marsh, 1 Pick. 418; Radcliff’s 
Ez'rs v. Mayor, 4N. Y. 195. In this last case, it is said 
that an act done under lawful authority, if done in a 
proper manner, can never subject the party to an ac- 
tion, whatever consequences may follow. The case of 
McCombs v. Akron, 15 Ohio, 474, in which it was held 
that a corporation was liable for injuries to plaintiff's 
Property in cutting down and grading a street, is op- 
posed to the great weight of authority, and in a num- 
ber of cases has been denied to be law. See also Chap- 
man v. Railroad Co., 10 Barb. 360. In Steel Co. v. Ken- 
yon, 6 Ch. Div. 773, it is said, with regard to the stor- 
age of water upon defendant’s land, that it was 
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necessary for the plaintiff to show, not only that he 
had sustained damage, but that the defendant had 
caused it, by going beyond what was necessary in or- 
der to enable him to have the natural use of his own 
land. In Attorney-General v. Asylum, L. R., 4 Ch. 146, 
defendant was held liable for polluting a stream by its 
sewage, upon the ground that the evil might have been 
remedied by depositing the sewage elsewhere. Other 
instances of serious damage, suffered without the pos- 
sibility of recourse, may occur whenever a rival bridge 
is authorized to be built across a stream, as was done 
in Charles River Bridge v. Warren Bridge, 11 Pet. 420. 
The building of a new railroad may destroy the value 
of a turnpike, of a line of coaches, of taverns, of pub- 
lic houses, and even of small towns lying along its line. 
Illustrations are found in Boulton v. Crowther, 2 Barn. 
& C. 708, and Nichols v. Marsland, L. R., 10 Exch. 255. 

In Rockwood v. Wilson, 11 Cush. 226, it is said that 
** nothing can be better settled than that, if one do a 
lawful act upon his own premises, he cannot be held 
responsible for injurious consequences that may result 
from it, unless it was so done as to constitute action- 
able negligence.’’ What shall be considered indirect, 
as distinguished from direct, injuries, is clearly stated 
in Railroad Co. v. Maychant, 119 Penn. St. 541, in 
which a construction was given to a constitutional pro- 
vision of Pennsylvania securing just compensation by 
corporations for property ‘‘injured or destroyed,” as 
well as ‘“‘taken.’’ It was held to be confined to such 
injuries to one’s property as are actual, positive and 
visible-—the natural and necessary results of the orig- 
inal construction or enlargement of its works by a cor- 
poration, and of such certain character that compensa- 
tion therefor may be ascertained at the time the works 
are being constructed or enlarged, and paid or secured 
in advance, as distinguished from indirect injuries to 
the plaintiff, which were the result merely of a subse- 
quent operation of its railroad in lawful manner, with- 
out negligence, unskillfulness or malice. 

The substance of all the cases we have met with in 
our examination of this question—and we have cited 
but a small fraction of them—is that, where a person 
is making lawful use of his own property, or of a pub- 
lic franchise, in such a manner as to occasion injury to 
another, the question of his liability will depend upon 
the fact whether he has made use of the means which, 
in the progress of science and improvement, have been 
shown by experience to be the best; but he is not 
bound to experiment with recent inventions, not gen- 
erally known, or to adopt expensive devices, when it 
lies in the power of the person injured to make use 
himself of an effective and inexpensive method of pre- 
vention. Hoyt v. Jeffers, 30 Mich. 181. If, in the case 
under consideration, it were shown that the double 
trolley would obviate the injury to complainant with- 
out exposing defendants or the public to any great in- 
convenience or a large expense, we think it would be 
their duty to make use of it, and should have no doubt 
of our power to aid the complainant by an injunction; 
but, as the proofs show that a more effectual and less 
objectionable and expensive remedy is open to the 
complainant, we think the obligation is upon the tele- 
phone company to adopt it, and that defendants are 
not bound to indemnify it; in other words, that the 
damage incidentally done to the complainant is not 
such as is justly chargeable to the defendants. Unless 
we are to hold that the telephone company has a mo- 
nopoly of the use of the earth, and of all the earth 
within the city of Nashville, for its feeble current, not 
only as against the defendants, but as against all forms 
of electrical energy which, in the progress of science 
and invention, may hereafter require its use, we do 
not see how this bill can be maintained. We place our 
denial of an injunction upon the grounds: 

1. That the defendants are making lawful use of the 
franchise conferred upon them by the State, in a man- 
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ner contemplated by the statute, and that such act 
cannot be considered as a nuisance in itself. 

2. That, in the exercise of such franchise, no negli- 
gence has been shown, and no wanton or unnecessary 
disregard of the rights of the complainant. 

3. That the damages occasioned to the complainant 
are not the direct consequence of the construction of 
the defendants’ roads, but are incidental damages re- 
sulting from their operation, and are not recoverable. 

The cases involving this principle are almost innu- 
merable; and in our examination of them we are sat- 
isfied the great weight of authority bears in the direc- 
tion we have indicated. As a result, the motion for an 
injunction must be denied. 


———_——_——- 


WILLS—LIFE-ESTATE—REMAINDER. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
JUNE 3, 1890, 


CROZIER V. BRAY. 

A testator bequeathed his personal property to his wife for- 
ever, and devised to her and his two daughters, in com- 
mon, all his realty, to be occupied and disposed of by 
them as they should think proper. By a codicil added 
eight years afterward, and expressly declared to be a 
part of the will, he directed that all that might remain 
of the property of his wife, both real and personal, at her 
decease, should goto B. His wife died before testator. 
Held, that testator intended to give his wife a life-estate 
only, with remainder to B. on her death. 


}JECTMENT for an undivided interest in about one 
hundred and eighty acres of land situate in the 
county of Ontario. 


Charles S. Baker, for appellant. 
Edwin Hicks, for respondents. 


Vann, J. The appellant claims that the will gave an 
estate in fee to the wife, Hannah L.; that the devise 
over to Cyrus Bray by the codicil is void on the ground 
of repugnancy; and that by the death of Hannah L. 
before her husband the portion devised to her lapsed, 
and, as there was no residuary clause, descended to the 
heirs at law of the testator. The respondents claim 
that the will and codicil, when construed together, 
show that it was the intention of the testator that his 
wife should take a life-estate only, with the remainder 
over to Cyrus Bray. The position of each is not with- 
out the support both of reason and authority, and it is 
not surprising that the learned judges of the General 
Term did not unite in pronouncing judgment. While 
no construction can be given to the will and codicil 
that will satisfy all fair minds qualified to judge upon 
the subject, we will endeavor, by a careful analysis of 
the language used by the testator, to ascertain what he 
meant to do, and then give effect to his intention to 
the utmost extent permitted by well-settled rules of 
law. 

By attaching the word “ forever’’ to the gift of the 
personal property, and by the omission to use that or 
any word of equivalent meaning to the gift of the 
realty, the testator may have intended to discriminate 
between the two gifts by making the one permanent 
and the other temporary. The intention to so discrim- 
inate is strengthened by the use of the word “occupy” 
in connection with the devise of the real estate, but it 
is weakened by the provision that the devisees may 
* dispose of ’’ the same “as they may think proper.” 
Two provisos follow in direct connection, qualifying or 
limiting the gift. By the first the testator directs that 
his wife and daughter Tasey shall have a comfortable 
home in the house. This operates as a limitation upon 
the gift to Harriet, so far as the house is concerned, 
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by making it subject to the right of the other two dey. 
isees to have ahome therein. Such limitation ig op. 
viously confined to the life-time of the wife and Tasey, 
or to the period during which they would need op 
could use the house fur home. The remainder of the 
clause, to-wit, ‘‘ together with all the fuel, fruit and 
other proceeds of the farm to which they will be enti. 
tled as joint owners,’’ may be a part of the proviso or 
a part of the gift. If it is a part of the proviso, it does 
not appear to add to or take from the portion of any 
devisee, as the word “they ”’ in that case would refer 
to the wife and Tasey, and the phrase would simply 
confirm the previous gift to them. If it is a part ofthe 
gift itself, the word ‘“‘they’’ refers to the three dey. 
isees, and, while the effect would be a confirmation of 
the previous gift in part, by naming the products of 
the farm, it would also suggest that such gift was in. 
tended to be a life-estate. The term “joint owners” 
may refer to the devisees in either capacity, as joint 
owners of the fee or of an estate for life, By the see. 
ond proviso the testator directed that, in case Harriet 
should die without leaving any children, her portion 
of the estate should be equally shared by the other two 
devisees. If the reference to Harriet’s share is for 
convenience of description merely, it throws but littl 
light upon the main question; otherwise it would in- 
dicate that her share was a fee that he desired to make 
contingent upon her death without living issue. 

The land was devised ‘‘as above,” subject to the 
payment of certain legacies “‘at or before the expira- 
tion of four years after the death of” both the testator 
and his wife, but without interest. He evidently in- 
tended by this clause to provide for ease in the pay- 
ment of the legacies. While the devisees were not di- 
rected to pay them, the devise was subject tu the pay- 
ment thereof by the executors, who, for this purpose, 
were doubtless trustees. As there is nothing in the 
will indicating an intention to give a life-estate to the 
wife, unless it was also the intention to give a life- 
estate to each of the other devisees, and as the legacies 
were not payable until after the death of the wife, it 
follows that, unless the devise was of the fee, her share 
of the devise was practically freed from any share in 
the payment of the legacies. Moreover, if the wife had 
happened to be the last survivor of the three, it is diff- 
cult to see how payment of the legacies could have 
been enforced at all unless the testator intended to 
give the land in fee. This clause therefore tends to 
support the contention that the devise was absolute. 

The remaining clause of the will has no bearing upon 
the question presented for decision, except that the 
gift over to the wife, Tasey and Harriet, of the be 
quest to Cornelia in case of her death without issue 
surviving, and in the event of Harriet’s death, also 
without issue, to the wife and Tasey, when the legacy 
wus not payable until after the death of the wife, indi 
cates a want of clearness of perception on the part of 
the testator, and prepares one who studies his will to 
encounter inconsistencies. The codicil is expressly 
made a part of the will, and shows a change of inten 
tion with reference to the gift to the wife. As she bad 
no property, the expression, ‘all that may remain of 
the property of my wife,” evidently refers to that 
given her by the will. If the reference to it is as to 
property vested in her under the provisions of the will, 
as in Van Horne v. Campbell, 100 N. Y. 287, the at 
tempted gift over of that belonging to another would 
be void for repugnancy, according to all the authori- 
ties. But if it is referred to as the property of the te& 
tator, and thus mentioned for convenience of descrip- 
tion, as in Norris v. Beyea, 13 N. Y. 273, 275, the gift 
would include that only which belonged to bimself, 
and would indicate one of two results—either a practi- 
cal construction of the will as giving to his wife a life- 
estate in the real, and the use during life of the pet 
sonal property, or an intent to cut down the previous 





aec2 oan @a wm If 


_—_— 


THE ALBANY LAW JOURNAL. 93 














gift to her by limiting it in this manner, The ex- 
pression “all that may remain,” as applied to the per- 
sonal property, would thus refer to that which had not 
been used up, and, as applied to the realty, to that 
which had not been sold by the wife under the power 
of sale indicated by the words “‘disposed of” in the 
will, and “all that may remain ”’ in the codicil. Wager 
vy. Wager, 96 N. Y. 164, 170. By a proviso, which fol- 
lows immediately, he refers to the property that his 
“ wife should leave at her decease;’’ but whether he 
alludes to it as property that would then belong to his 
wife, or to that which he had not yet disposed of, is 
open to the same doubt as the former expression of 
similar import. 

What did the testator mean by the will and codicil, 
taken together? For the purpose of construction, they 
should be regarded as one instrument, except that the 
making of the codicil eight years after the execution of 
the will emphasizes the change of intention. Westcott 
vy. Cady, 5 Johns. Ch. 334; Willet v. Sandford, 1] Ves. Sr. 
186; Schouler Wills, §§ 468, 487; 2 Jarm. Wills (5th ed.), 
840. We think that he intended to give his wife all 
that she wanted to use of the personal property, and 
all that she wanted to use of one-third of the real 
property, and'upon her death the unused remainder of 
both to Cyrus Bray. His intention, as we gather it 
from his language, is the same as if he had said: “I 
give all my personal property to my wife, and all of my 
real estate to her and my daughters Tasey and Harriet, 
to occupy and dispose of as they think proper, but so 
much of my wife's part as may be left at her death I 
give to Cyrus Bray.” Clearly, he did not intend to die 
intestate as to the portion in question, or that any 
third person should come in between his wife and Mr. 
Bray, and take any part thereof. He intended togive 
that part wholly to these two persons, and to no one 
else. If others are allowed to share in it, it will be con- 
trary to his purpose as expressed in the will. Such be- 
ing his intention, can effect be given to it? Itis not so 
difficult to ascertain the substance of his desire as it is 
to discover the method by which he intended to ac- 
complish it. If he intended to give one-third of the 
real estate to his wife absolutely, and upon her death 
the whole or a part of the same property to Mr. Bray, 
he undertook an impossibility, and the attempt must 
be held abortive, as the latter gift would be contradic- 
tory of the former and void. But a will should not be 
so read as to contradict itself, if any other reasonable 
interpretation is possible. If it is capable of two con- 
structions, one consistent and the otber inconsistent 
with the law, the former will be preferred, as it is pre- 
sumed that the testator intended to comply with the 
law. Ifa will and codicil are plainly inconsistent, the 
latter must control to the extent necessary to give it 
full effect, as the presumption in such a case is much 
stronger than in the case of a later clause in the same 
instrument. While a clear gift cannot be cut down by 
a doubtful expression, still, where a predominant pur- 
pose is apparent, but a doubt arises as to the method 
devised to effect that purpose, such a doubt should be 
80 resolved as to accomplish the object of the testator 
by presuming that he intended a legal and not an ille- 
gal method. 

Applying these rules of interpretation, which are 
elementary, to the will and codicil in question, and 
bearing in mind that intention is the absolute crite- 
rion of construction as applied to wills, we are led to 
the conclusion, although with hesitation and difficulty, 
that the testator meant, by “all that may remain of 
the property of my wife,” all that might remain of the 
property that he had provided for her use; that he did 
not mean to give to Bray property belonging to his 
wife, but property belonging to himself; and that he 
either construed the will as giving her a life- estate, or 
intended by the expression under consideration, in 
Connection with the gift over to Bray, to effect that 
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result. Otherwise the codicil, expressing his after- 
thought and latest intention, must go for naught, and 
that which he intended to give to Bray go to those to 
whom be intended ‘to give nothing. While the lan- 
guage employed is not such as would be chosen by an 
experienced lawyer either to limit an estate, or to al- 
lude to one as already limited, an inaccurate use of 
words cannot be allowed to defeat the manifest inten- 
tion to give to Bray what was left upon the wife's 
death. What could be left for him if all had been 
given to another? Yet something was intended to be 
left, either by withdrawing a part that had been given 
to the wife, or by construing the gift to her as not con. 
stituting afee. If he had said, ‘* whereas, by my will I 
gave a life-estate to my wife with power to sell, now, 
by this codicil, I give that which may remain upon her 
decease to Cyrus Bray,’’ his meaning would have been 
plain. While in the codicil, as written, he did not ex- 
pressly characterize the gift to his wife, we think that 
he did so impliedly, and treated it as a life-estate by 
giving away the remainder. Moreover, the expression 
“all that may remain,” by fair implication, indicates 
that he intended that something would be left which 
he had not given to his wife, and hence could give to 
another. By fixing upon the death of his wife as the 
contingency when the gift to Bray should take effect, 
he also pointed out the nature of the provision for her, 
as he understood it. In fine, unless we mock the aged 
testator by reading his words as meaningless or unlaw- 
ful, we must conclude that, by the will and codicil to- 
gether, he intended to give a life-estate to his wife 
with power to sell, and, upon her death, the remainder 
to Mr. Bray. 

We regard this conclusion as sustained by the weight 
of authority, but it must be conceded that the decis- 
ions are not uniform. The cases are so numerous, and 
the language and schemes of the wills considered 
therein so varied, as to produce confusion. It is be- 
lieved however that they all unite in the effort to give 
the greatest possible scope to thedying owner's wishes, 
and that an apparent conflict arises from bending his 
words in one part of the instrumeut so that they will 
fit those used in another part, in order to accomplish 
this result. When the intent is ascertained, it is 
almost blindly followed. In Taggart v. Murray, 53 N. 
Y. 233, 236, the court said: ‘‘ But in the construction of 
wills * * * theintention is to be ascertained by 
the consideration of the whole instrument, and the 
construction is not to be made upon a single or isolated 
clause detached from its relation to those with which 
it is associated. If, on a comparison of the different 
provisions of a will, it is found to contain dispositions 
which are repugnant to each other, then it is the office 
of judicial interpretation to preserve, If consistent 
with the rules of law, the paramount intention of the 
testator as disclosed by the instrument, although in so 
doing it may defeat his purpose in some subordinate 
and less essential particular. It is however a primary 
rule in the construction of wills that effect is to be 
given, if possible, to all of its provisions, and no clause 
is to be rejected, and no interest intended to be given 
is to be sacrificed, on the ground of repugnancy, when 
it is possible to reconcile the provisions which are sup. 
posed to be in conflict. In accordance with this rule, 
it is held that subsequent clauses in a will are not in- 
compatible with or repugnant to prior clauses in the 
same instrument, where they may take effect as quuali- 
fications of the latter, without defeating the intention 
of the testator in making the prior gift."". Among the 
authorities cited in support of the language quoted is 
Norris v. Beyea, 13 N. Y. 280, 284, from which the fol- 
lowing extract is taken: * But there is, in truth, no re- 
pugnancy in a general bequest or devise to one person 
in language which would ordinarily convey the whole 
estate, and a consequent provision that, upon a con- 
tingent event, the estate thus given should be diverted, 





94 


THE ALBANY LAW JOURNAL. 





Sy 





and go over to another person. The latter clause, in 
such cases, limits and controls the former, and when 
they are read together it is apparent that the general 
terms which ordinarily convey the whole property are 
to be understood in a qualified, and not an absolute, 
sense.”’ In Terry v. Wiggins, 47 N. Y. 512, the testa- 
tor, after devising to his wife a piece of real estate 
“for her sole and absolute use and disposal,’’ devised 
to her all his other real and personal estate, ‘‘for her 
own personal and independent use and maintenance, 
with full power to sell or otherwise dispose of the same 
in part or in whole; if she should require it or deem it 
expedient to do so;”’ and, after her decease, ‘‘ what- 
ever residue there may be of personal or real estate’’ 
he gave to a religious society. It was held that, by the 
second devise to the wife, she took a life-estate only, 
with a conditional power of disposal annexed, which 
did not operate to enlarge the estate to a fee, and that 
the limitation over wus not repugnant, but valid. The 
decision rested upon the general scheme of the will, 
and the language was so construed as to reconcile the 
different provisions, and give effect to every part of the 
testator’s purpose. In Wager v. Wager, 96 N. Y. 164, 
the testator, after a bequest to his wife, devised and 
bequeathed to his daughter, Susie, all the remainder 
of his real and personal estate, but directed that, if 
Susie should die before his wife, ‘‘all the property, 
both real and personal, that shall be left by my daugh- 
ter at her death,” should go to his wife. The wife sur- 
vived the testator, and he survived his dayghter. It 
was held that the gift to the wife, in case she survived 
the daughter, was not dependent upon the taking effect 
of the primary gift to the daughter; that while the 
language employed in making the latter gift would 
generally import an absolute estate, yet, as such a con- 
struction would render inoperative the limitation over, 
and would defeat the manifest intent of the testator, 
it was the duty of the court to so construe as to render 
the whole will operative, and to effectuate the intent, 
and that the widow was entitled to the whole estate. 
Referring to the claim that the provision for a remain- 
der to the wife was void for repugnancy, the court 
said: ‘‘ There are no words of inheritance or express 
language used in the bequest indicating an intention 
to give an absolute estate to the daughter, and such an 
intention is inferable only from the language used in 
constituting the remainder for the wife, which, by de- 
scribing it as that part of the devised property to be 
left by the daughter at her deuth, leaves it to be im- 
plied that the power of disposing of it during her life 
was intended to be given to her. * * * The lan- 
guage of the provision under consideration expressly 
gives the property therein described to the wife solely 
upon the contingency of the death of the daughter, 
whenever that might occur, and we think that there is 
no language used in the will indicating an intention on 
the part of the testator to make this devise in any way 
dependent upon the taking effect of the first devise. 
The entire contention of the plaintiff is based upon an 
inference sought to be drawn from language used sim- 
ply by way of description, and the attempt is thus 
made to destroy an estate, by an inconclusive infer- 
ence, which the express language of the will attempted 
to create. * * * The controlling force however 
which has always been given to the intent of the tea- 
tator, as ascertainable from the general scope and tenor 
of the instrument, requires us to ascribe * * * in- 
exactitude of expression, rather than such a meaning 
us will defeat the testator’s intent. We are of the 
opinion that, although the language employed in mak- 
ing the devise to the daughter would generally import 
un absolute estate in the property, yet that creation ofa 
limitation over, clearly intended to deny her the power 
of disposing of it by will, and the force of the testa- 
tor’s intention, as derived from the provision fora re- 
mainder in the wife, and the scope and design of its 





provisions generally, fairly imply an intention on hig 
part to confer a life-estate only upon the daughter,” 

Much more of this opinion might be repeated as ap- 
plicable to the case under consideration, including the 
comments upon Campbell v. Beaumont, 91 N. Y. 464, 
Out of the multitude of authorities that might be cited 
as applicable, we shall particularly refer to but one 
more (Smith v. Bell, 6 Pet. 68), in which the opinion of 
the court was prepared by Chief Justice Marshall. [y 
that case, after a specific bequest, the testator gave to 
his wife all of his ‘estate, whatsoever and whereso. 
ever, and of what nature, kind and quality soever, 
* * * for her own use and benefit and disposal abso- 
lutely ; the remainder of said estate, after her decease, 
to be for the use of” his son. The court said: “The 
first and great rule in the exposition of wills, to which 
all other rules must bend, is that the intention of the 
testator expressed in his will shall prevail, provided it 
be consistent with the rules of law. * * * These 
words (referring to the gift over to the son] give the 
remainder of the estate, after his wife’s decease, to the 
son with as much clearness as the preceding words 
give the whole estate to his wife. They manifest the 
intention of the testator to make a future provision for 
his son, as clearly as the first part of the bequest mani- 
fests his intention to make an immediate provision for 
his wife. If the first bequest isto take effect accord- 
ing to the obvious import of the words taken alone, 
the last is expunged from the will. The operation of 
the whole clause will be precisely the same as if the last 
member of the sentence were stricken out, yet both 
clauses are equally the words of the testator, are 
equally binding, aud equally claim the attention of 
those who may construe the will. * * * The limi- 
tation in remainder shows that, in the opinion of the 
testator, the previous words had given only au estate 
for life. This was the sense in which he used them. 
* * * But suppose the testator had added the words 
‘during her life.’ These words would have restrained 
those which preceded them. * * * If this would be 
true provided the restraining words ‘for her life’ had 
been added, why may not other equivalent words— 
others which equally manifest the intent to restrain 
the estate of the wife to her life—be allowed the same 
operation? The words, ‘the remainder of said estate, 
after her decease, to be for the use of the said Jesse 
Goodwin,’ are, we think, equivalent. They manifest 
with equal clearness the intent to limit the estate given 
to her,to her life, and ought to have the same effect. 
They are totally inconsistent with an estate in the 
wife, which is to endure beyond her life.’’ See also 
Colt v. Heard, 10 Hun, 189; Greyston v. Clark, 41 id. 
125; Wells v. Seeley, 47 id. 109; Leggett v. Firth, 6 N. 
Y. Supp. 158. 

The most, if not all, of the cases relied upon by the 
plaintiff, differ from that at bar in one or more of three 
particulars: (1) There was no specific gift over of the 
primary devise; (2) the gift over was by a later clause in 
the same instrument, if not in the same sentence; (3) 
the intent of the testator was not clear. We think that 
the judgment should be affirmed with costs. 

All concur, except Bradley and Haight, JJ., not sit- 
ting. 

Pe 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

AGENCY—POWERS OF AGENT—RIGHTS AND LIABILI- 
TIES AS TO THIRD PERSONS — NOTICE.— (1) Where an 
agent purchases in his own name, with trust funds, the 
very property which his principal authorized him to 
purchase, the title isin the principal as soon as the 
purchase is made; and such title is not affected by the 
fact that the agent used the money furnished him 
for his own use, and purchased the property with 
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money derived from other sources. (2) The agent's 
possession of the property so purchased can give him 
no power to sell it; and a sale unauthorized by the 
principal, though for value, to one having no notice of 
the agency, vests no higher title in the vendee than 
was in the agent. (3) Where a principal does nothing 
himself to lead others to believe that the agent 
has authority to act outside of his agency, his rights 
are not affected by acts of the agent which misled 
third persons as to his relations. (4) Plaintiffs fur- 
nished money to their agent to buy hides, under a 
contract by which the agent agreed to give his entire 
services to their work. He afterward became a mem- 
ber of a firm engaged in slaughtering cattle, and the 
firm purchased cattle with the money of plaintiffs fur- 
nished by the agent, and after killing the cattle, trans- 
ferred the hides to the agent. The firm gave a bill of 
sale of a lot of the hides to defendants to securea loan. 
Plaintiffs had no knowledge of such transactions. 
Held, that plaintiffs had sufficient title to the hides so 
pledged to maintain an action against defendants for 
conversion. (5) The fact that such agent cashed drafts 
on his principal through defendants, who afterward, 
in reply to a letter to the principal, asking informa- 
tion as to the agent’s standing, received a letter saying 
he had nothing himself, and giving information as to 
the agency, is sufficient notice to them of the agency. 
Second Division, June 3, 1890. Edwards vy. Dooley. 
Opinion by Brown, J. Affirming 47 Hun, 635. 


APPEAL — HARMLESS ERROR.— Where an order is 
made amending the summons and complaint by strik- 
ing out the name of the sole defendant, and inserting 
the name of another, on whom the amended summons 
and complaint are served, the substituted defendant 
cannot, on appeal from a judgment against it, have the 
order reviewed, since it could not have been preju- 
diced thereby. Second Division, June 3, 1890. Abbott 
v. New York, L. E. & W. R. Co. Opinion by Haight, 
J. Affirming 46 Hun, 680. 


INJUNCTION PENDENTE LITE. — An order by 
the Supreme Court granting an injunction pendente 
lite is reviewable only by the General Term; and an 
appeal from the judgment of the General Term upon 
such an order will not be entertained, although the 
court has grave doubts as to the right of plaintiff to 
any relief. June 3, 1890. Hudson River Te!. Co. v. 
Watervliet Turnpike & R. Co. Opinion by Andrews, J. 
Finch and Peckham, JJ., dissenting. Dismissing ap- 
peal from 9 N. Y. Supp. 177. 


ASSIGNMENT FOR CREDITORS — PREFERENCES — 
FRAUD.— (1) A general assignment for the benefit of 
creditors is not invalidated by the fact that just prior 
to the assignment the assignor executed a mortgage of 
his homestead and other realty to his wife, to secure a 
debt for certain insurance policies which he had bor- 
rowed of her, and hypouhecated to creditors preferred 
in the assignment, for the wife was entitled to security 
for her bona fide debt, and was not bound to rely 
wholly on the security given by preference in the as- 
signment to the creditors with whom the policies had 
been pledged. (2) Nor is the assignment invalidated 
by a mortgage executed just prior thereto for the pur- 
pose of securing the assignor’s wife for her share in her 
son's estate, which at his death he had verbally given 
to be equally divided between his parents, but which, 
with the wife’s consent, and on the husband’s promise 
that the son’s wishes should be carried out, had been 
continued undivided in the business up to the time of 
the assignment. (3) A mortgage given to creditors 
who are also preferred for the same debts in the as- 
sigument does not invalidate it, as if such creditors 
collect their debts from the mortgaged property, they 
get nothing as preferees in the assignment, and if the 
debts are satisfied out of the assigned property, then 
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that contained in the mortgage would inure to the 
benefit of other creditors. June 3, 1890. Smith v. 
Perine. Opinion by Ruger, C.J. Affirming 1 N. Y. 
Supp. 495. 


CONTRACT — PERFORMANCE — REASONABLE TIME.— 
Defendant agreed to put up a saw-mill on plaintiffs’ 
premises within thirty days from the date of the con- 
tract, plaintiffs agreeing to build the foundations there- 
for, and to furnish a wood-working mechanic for their 
use. Plaintiffs failed to do their part, causing a delay 
of thirty days. Held, defendant was entitled to a rea- 
sonable time thereafter, in view of all the circum- 
stances, and it was error to allow them only thirty 
days additional, and hold them liable fora daily rental 
after that time. Second Division, June 10, 1890. Dan- 
nat v. Fuller. Opinion by Haight, J. Brown, J., dis- 
senting. Reversing 43 Hun, 633. 


CREDITORS’ BILL — INSURANCE. — (1) An order of 
court directed that defendant should pay certain 
moneys, converted by him while acting as executor of 
an estate, to his immediate successors in office. Such 
successors having died or resigned, plaintiff succeeded 
to the trust, and the order was assigned to him. Held, 
that plaintiff, having procured judgment against de- 
fendant to be entered upon the order in the names of 
the persons to whom it was payable, was a judgment 
creditor of defendant. (2) Laws of New York of 1840, 
chapter 80, as amended, provides that a married 
woman may insure the life of her husband for her sole 
use, and that if she survives the period of insurance, 
the insurance money shall be payable to her free from 
the claims of the husband’s creditors; but that if the 
premium paid in any year out of the property of the 
husband exceeds $500, such exemption shall not apply 
to the excess over $500, but such excess shall inure to 
the benefit of the husband’s creditors. Held, that the 
interest of a judgment creditor of a husband in a pol- 
icy of insurance, obtained upon the life of the latter 
by his wife, by reason of the payment of premiums out 
of the property of the husband in excess of $500, may 
be declared by a court of equity, in an action to which 
all persons interested are made parties, though the 
policy is not yet due. To hold that the right given to 
the plaintiff by the statute cannot be asserted by action 
until the policy is due, or in other words, until the 
death of the husband, would operate in maty cases to 
defeat the claims of creditors entirely. An action on 
a judgment might be barred entirely by lapse of time; 
or the wife, with the consent of her husband, might 
transfer the policy, and her interest therein, toa third 
party. Chap. 821, Laws 1873; chap. 248, Laws 1879. The 
judgment debtor, upon the conceded facts in this case, 
has diverted moneys which, in equity, were applicable 
to the plaintiff's judgment, to the payment of the an- 
nual premiums upon the policy in question. These 
moneys are now represented by the interest of the 
debtor’s wife in the policy of insurance. It is suggested 
that the wife might allow the policy to lapse or become 
forfeited for non-payment of premiums at any time, 
and that for this reason the contract is of such a char- 
acter that an action in behalf of a judgment creditor 
cannot be maintained to reach any interest in it until 
the sum stipulated by the contract of insurance be- 
comes due and payable. It is not quite true that a 
failure of the wife to pay the premiums from year to 
year as they become due will work this result. The 
statute, unless waived in writing, on the face of the 
policy, provides that after the lapse of three years the 
reserve value of the policy, computed according to cer- 
tain principles, is to be taken as a single premium of 
life insurance, at the published rates of the company, 
at the time the policy was issued, and must be applied 
either to continue the insurance of the policy in force 
at its full amount so long as such single premium will 
purchase temporary insurance of that amount at the 
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age of the insured at the time of lapse, or to the pur- 
chase upon the same life, at the same age, paid-up in- 
surance payable at the same time, and under the same 
conditions, except as to payment of premiums, as the 
original policy. Chap. 347, Laws 1879. And no policy 
can be declared or treated as lapsed or forfeited until 
thirty days after notice to the policy-holder. Baxter 
v. Insurance Co., 119 N. Y. 450. The policy ia not set 
forth in the complaint and does not appear in the 
record. Consequently we cannot say upon what par- 
ticular terms or conditions the existence of the policy 
depends, as between the insurer and insured. All that 
can be said upon an issue made by a demurrer to the 
complaint is that the wife holds a contract with the 
insurance company, which secures to her the pay- 
ment of a large sum of money upon the happen- 
ing of a future event, namely, the death of her 
husband, and that the husband, by the use of 
moneys of his own, which in equity were applicable 
to the payment of the plaintiff's debt, has pro- 
cured this contract to be issued by the company, and 
thus far performed on the part of his wife. Contracts 
for the future payment of money depending upon con- 
ditions to be performed are not, for any reason grow- 
ing out of their uncertain character, exempt from the 
claims of creditors. Unmatured life insurance poli- 
cies have been treated by the courts as possessing a pres- 
ent value, in the distribution of the assets of insolvent 
insurance companies. People v. Insurance Co., 78 N. 
Y. 114; Attorney-General v. Insurance Co., 82 id. 336. 
Aud we perceive no reason why the interest of a judg- 
ment creditor in such acontract, arising under the stat- 
ute permitting a wife to insure her husband’s life, may 
not be declared and protected by the courts. The wife 
cannot be compelled to assign the policy; nor can her 
interest therein, represented by premiums to the ex- 
tent of $500, be affected by any proceedings on the part 
of such creditor. But the interest of a creditor which 
attaches to a contract of life insurance in virtue of the 
statute, and by reason of the fact of payment by the 
judgment debtor of premiums in excess of $500, may 
be declared by acourt of equity, and impressed upon the 
contract, in an action where the company issuing the 
policy, and all persons interested therein, are parties, 
though the money secured thereby is not due. The 
case of Baron v. Brummer, 100 N. Y. 372, recognizes, 
as we think, the general right of a judgment creditor 
to maintain an action of this character upon proper 
facts. June 3, 1890. Stokes v. Amerman. Opinion by 
O'Brien, J. Ruger, C. J., and Finch, J., dissent. Af- 
firming 7 N. Y. Supp. 733. 


EvipENCE—PARTIES—WITNESS.—(1) C. testified that 
defendant's mother gave to her a sum of money, one- 
half of which was to be given to plaintiff; that by the 
consent of the latter, she held such one-half subject to 
the order of plaintiff; and that after the death of the 
donor defendant induced her (C.) to intrust the money 
to him, plaintiff not consenting thereto. There was 
evidence that the donor had made deposits in savings 
banks, and that a short time before such transaction 
she had drawn them out. Defendant testified that the 
whole of such money was the result of his earnings, 
which he had handed to his mother, and there was evi- 
dence of declarations of the mother that defendant 
had let her have money carned by him. Held, that a 
finding that plaintiff was entitled to one-half of the 
sum intrusted to C. would not be disturbed. Pierson 
v. McCurdy, 33 Hun, 520; affirmed, 100 N. Y. 608. (2) 
There being evidence that defendant received the 
identical money handed by his mother to C., the ques- 
tion of the identity of plaintiff's half of the money was 
not important. (3) Plaintiff could maintain an action 
against defendant for money had and received. (4) It 
was not necessary to join C. as a plaintiff. Stall v. 
Wilbur, 77 N. Y. 158. (5) C. was not prohibited from 





testifying by the Code of Civil Procedure, section 8%, 
defendant not deriving his title to the money through 
the decedent. (6) But as plaintiff did acquire whatever 
interest she had in the money from decedent, defend. 
ant was incompetent to testify as to any thing occur. 
ring between him and his mother relating to such trans. 
action. Second Division, June 3, 1890. Mason v. Pren- 
dergast. Opinion by Bradley, J. Affirming 46 Hun, 
681. 


EvIDENCE—PAROL—NEW TRIAL.—(1) Where a build- 
ing contract binds the contractor to erect dwellings in 
accordance with drawings and specifications alleged in 
the contract to be annexed thereto, but no drawings or 
specifications are annexed, oral evidence is competent 
to show what specifications were actually agreed upon. 
(2) Where the General Term has once set aside a judg. 
ment on the report of a referee for insufficiency of the 
evidence, it may properly refuse to set aside a similar 
finding and judgment rendered at the new trial on the 
same ground. Second Division, June 3, 1890. Haag 
v. Hillemeier. Opinion by Follett, C. J. Affirming £ 
Hun, 636. 


EXECUTORS — INJUNCTION — WASTE.— An executrix 
was entitled by the will to the possession of testator's 
realty, with the rents and profits, with power to sell in 
her discretion. Ina bill to enjoin her from cutting 
and selling timber, it was alleged that these acts ren- 
dered the estate of doubtful sufficiency to satisfy 
plaintiff's legacies which were charged on the land. 
Held, that as it was not shown that defendant was act- 
ing illegally, or that the value of the estate itself was 
impaired, aud as defendant’s interest as legatee was 
sufficient to cover any damages that might accrue, 
plaintiffs were not entitled to relief, for they were 
amply secured in the responsibility of defendant on an 
accounting. June 3, 1890. Keller v. Ogsbury. Opin- 
ion by Gray, J. Affirming 4 N. Y. Supp. 639. 


FACTORS AND BROKERS—CONVERSION.—In an action 
for losses on stock bought and sold by plaintiffs as 
brokers on margins, for defendant, where it is not 
claimed that it was plaintiffs’ custom to sell without 
notice, and there is evideuce to warrant a finding that 
no call for margins was made or notice of sale given, a 
charge that a sale by plaintiffs without notice to de 
fendant would be a conversion of the stock to their 
own use is proper. Second Division, June 3, 1890. Gil- 
lett v. Whiting. Opinion by Haight, J. Reversing % 
N. Y. Super. Ct. 187. 


INSANE—INDIGENT'— SETTLEMENT — LIABILITY FOR 
SUPPORT.—The town of which an indigent insane per- 
son, not a pauper, is a resident when committed to 
the asylum on certificate of the county judge, acting 
under Laws of New York of 1874, chapter 446, title |, 
section 14, is not liable for his maintenance while 
there, under section 16 of title 1, and section 31 of title 
3 of that act, providing that the expenses of a lunatic 
ina State asylum shall be defrayed by the town to 
which he is ‘‘ chargeable,” and that the expense of any 
patient received on the order of any court or officer 
shall be paid by the county from which he is sent; but 
such county may require the individual town that 
“legally liable’ for the support of such patient to re 
imburse the amount; for such indigent insane person, 
not a pauper, is not legally chargeable to the town of 
his residence. June 3, 1890. People, ex rel. Town of 
Blenheim v. Board of Supervisors of Schoharie County. 
Opinion by O’Brien, J. Reversing 2N. Y. Supp. 142. 


INSOLV ENCY—RIGHTS OF CREDITORS.—A creditor of 
an insolvent estate is entitled to prove and receive # 
dividend on the ful! amount of his debt, irrespective 
of any collateral securities he may hold. It is the geu- 
eral rule of equity that the creditor is not bound to 
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apply his collateral securities before enforcing his di- 
rect remedies against the debtor. 1 Story Eq. Jur., 
§ 640; Lewis v. United States, 92 U.S. 618. Then on 
what principle can we hold that because the debtor be- 
comes insolvent the contract with his creditor is 
changed, and that the creditor cannot, under those 
circumstances, enforce his direct claim against the 
debtor until he has realized on his securities? Is the 
rule capable of such inversion? I cannot see any rea- 
son in the proposition. I do not see why, in the ab- 
sence of intervention by positive or statutory law, the 
engagements of parties should be varied. If in bank- 
ruptey another method was prescribed by the statute 
for the proof and payment of debts, it was a matter 
purely within the discretion of the Federal Legisla- 
ture. Its constitutional right to establish uniform 
Jaws on the subject of bankruptcies throughout the 
United States obviously included the power to pre- 
scribe the mode of marshalling the ‘insolvent’s assets 
for distribution among creditors; and being the law 
of the country, it becomes a part of every contract. 
But this furnishes no reason why the established 
rules of courts of equity should be changed in the ad- 
ministration of the estates of insolvents. In Kellock’s 
Case, L. R., 8 Ch. 769 (decided in 1868), it was held that 
in the winding up of a company under the Companies 
Act of 1862, a creditor holding security might prove for 
the whole amount due to him, and Jnot merely, as in 
bankruptcy, for the balance remaining due after real- 
izing upon or valuing his security. In Greenwood v. 
Taylor, 1 Russ. & M. 185 (decided in 1830), it had been 
held that the practice in bankruptcy furnished a prec- 
edent which should be followed in the administra- 
tion of assets; but in Mason v. Bogg, 2 Mylne & C. 447 
(decided in 1837), Lord Chancellor Cottenham said 
“that the principle which the decision in Greenwood 
v. Taylor professes to follow cannot be the principle of 
a court of equity is further proved by the circumstance 
that in bankruptcy a particular mode is prescribed. A 
creditor may there prove, but then he must give up his 
security; or he may obtain an order that his security 
should be sold, and that he should prove for the differ- 
ence. In equity howevera party may come in and prove 
without giving up or affecting his securities, except so 
far as the amount of his debt may be diminished by 
what he may receive.” Mason v. Boggs was a case of 
the administration of the insolvent estate of a deceased 
person; and Lord Cottenham further remarked, as to 
the rights of a mortgage creditor: ‘‘A mortgagee has 
a double security. He has aright to proceed against 
both, and to make the best he can of both. Why he 
should be deprived of this right because the debtor 
dies, and dies insolvent, it is not very easy to see.” 
Then Sir William Page Wood, speaking in Kellock’s 
Case, supra, of the decision in Greenwood v. Taylor, 
said: ‘This court is not to depart from its own es- 
tablished practice, and vary the nature of the contract 
between mortgagor and mortgagee by analogy to a rule 
which has been adopted by acourt having a peculiar 
jurisdiction, established for administering the prop- 
erty of traders unable to meet their engagements, 
which property that court found it proper and right to 
distribute in a particular manner—different from the 
mode in which it would have been dealt with in the 
Court of Chancery. * * * Weare asked to alter 
the contract between the parties by depriving the se. 
cured creditor of one of his remedies, namely, the 
right of standing upon his securities until they are re- 
deemed.” So in this country, we find that rule more 
generally prevailing which allows the creditor holding 
Securities to prove and to receive his dividend on the 
whole debt. It is asserted in Judge Story’s work on 
Equity Jurisprudence (§ 564b), and in the following 
cases: In re Bates, 118 Ill. 524; West v. Bank, 19 Vt. 
408; Moses v. Ranlet, 2 N. H. 488; Findlay v. Hosmer, 
2 Conn. 350; Logan v. Anderson, 18 B. Monr. 114. In 





Patten’s Appeal, 45 Penn. St. 151, it was held in rela- 
tion to an assignment made for creditors that the un- 
secured creditor has no right to the benefit of the se- 
curities held by another creditor until that other's 
whole debt was paid. In Allen v. Danielson, 15 R. I. 
480, which was a case arising under an insolvent as. 
signment, Durfee, C. J., delivering the opinion of that 
court, said: ‘“‘ According to the decided weight of au- 
thority, the rule is to allow all the creditors to bring in 
their claims in full, and have dividends accordingly.” 
That opinion is both well considered and able; and it 
deliberately overruled a prior decision of the court in 
the case of In re Knowles, 13 R. J. 90. The learned 
chief justice admitted the error into which they had 
previously fallen, and remarked that they would have 
decided the case differently if they had then, as now, 
the same array of authorities presented, and that in 
adopting the other view, not only the correct rule 
would be established, but the rule which was generally 
prevalent elsewhere. The counsel for the appellants 
finds decisions by the courts of Massachusetts, Iowa 
and Maryland which undoubtedly conflict with the 
views we inclineto. But I think that whether we look 
at this question in the light of reason or of the ad- 
judged cases, the rule which best commends itself to 
our judgment is that which leaves the contractual re- 
lations of the debtor and his creditors unchanged when 
insolvency has brought the general estate of the 
debtor within the jurisdiction of a court of equity for 
administration and settlement. The creditor is enti- 
tled to prove against the estate for what is due to him, 
and to receive a dividend upon that amount. If the 
collateral securities are more than suflicient to satisfy 
any deficiency in the payment of the debt from the 
dividends, the personal representatives may redeem 
them for the benefit of the estate. June 3, 1890. Peo- 
ple v. E. Remington & Sons. Opinion by Gray, J. 
Affirming 8 N. Y. Supp. 34. 


INSURANCE — CONDITIONS OF POLICY — WAIVER OF 
FORFEITURE.—(1) The mere dissolution of a partner- 
ship is not a change of the title to the partnership 
property in violation of a condition in a policy of in- 
surance thereon, that it shall be void if there is any 
change of title. Murray v. Mumford, 6 Cow. 441; 
Tarbell v. West, 86 N. Y. 280, 290; King v. Leighton, 
100 id. 386, 392; Dresser v. Insurance Co., 45 Hun, 208; 
Story Partn., § 325; Lindl. Partn. (5th ed.) 218. (2) An 
insurance company, after notifying the insured that 
additional proofs of loss will be required, and putting 
him to the expense of making them out, cannot claim 
a forfeiture of the policy because of the breach of a 
condition therein known to them before requiring 
such additional proofs. Goodwin v. Insurance Co., 73 
N. Y. 480, 493; Prentice v. Insurance Co., 77 id. 483; 
Brink v. Insurance Co., 80 id. 108; Robertson v. Insur- 
ance Co., 88 id. 541, 545; Weed v. Insurance Co., 116 id. 
106, 118. Second Division, June 3, 1890. Roby v. 
American Cent. Ins. Co. of St.jLouis. Opinion by 
Vann, J. Affirming 46 Hun, 676. 


MASTER AND SERVANT — DEFECTIVE MACHINERY — 
EVIDENCE — INSTRUCTIONS.— (1) In an action for per- 
sonal injuries by a boy thirteen years old against his 
employer, there was evidence that plaintiff was taking 
from the cylinder sheets of straw board as they came 
from the press; that he sat with his feet on a table 
which extended across the front of the machine; that 
there was nothing to hold the table down except the 
weight on it; that when the machinery was at work 
the moving press-plate and plungers moved rapidly 
under the table. Plaintiff testified that without his 
fault the table, through some irregular operation of 
the plate and plungers, was suddenly thrown out 80 as 
to bring his foot into the machinery which caused the 
injury. Twice during eight years before plaintiff be- 
gan work the table had been thrown out in the same 
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manner. Defendant's attention had, about three 
months before, been called to a similar accident to 
another boy on the same table; and the evidence 
showed that the danger could have been prevented by 
the use of netting. Held, sufficient to take the case 
to the jury. (2) In such case the testimony of the boy 
who was previously injured on the same table, as to 
the manner in which the injury was inflicted was com- 
petent to show the character of the machinery. (3) A 
witness who has in such case testified to facts tending 
to show, that shortly before the accident, plaintiff's at- 
tention was more or less diverted from his work, may 
not give his opinion as to whether plaintiff was care- 
less. (4) In such case an instruction that if plaintiff 
knew of the defective or dangerous character of the 
machine, and defendant was not guilty of actual neg- 
ligence, plaintiff cannot recover, is properly refused 
since it imposes on a boy thirteen years old the same 
degree of responsibility as is applicable to an adult. 
(5) It is not error to charge that the law does not re- 
quire from a boy thirteen years old the same mature 
judgment as from a grown person, but if he knew the 
machine was out of order, whether or not it was negli- 
gence on his part to go to work with it is for the jury. 
Second Division, June 3, 1890. McCarragher v. 
Rogers. Opinion by Bradley, J. Parker, J., dissent- 
ing. Affirming 44 Hun, 628. 


MORTGAGES—CHATTEL—PROPERTY TO BE ACQUIRED 
—NOTICE.— (1) Where a lease provides that fixtures 
placed on the land by the lessee shall retain their char- 
acter of persoualty, and the lessee mortgages to a third 
person his interest in the lease, and in all fixtures then 
on the land, or to be placed there by him, and there- 
after assigns his interest in the lease, the mortgage will 
in equity operate to create a lien on fixtures purchased 
and placed on the land by the mortgagor subsequent 
to its date, which may be enforced against such fix- 
tures in the hands of the assignee, who took with no- 
tice of the mortgage. Potter v. Cromwell, 40 N. Y. 
287; Murdock v. Gifford, 18 id. 28; Hoyle v. Railroad 
Co., 54 id. 314, 324; McRea v. Bank, 66 id. 489-495. (2) 
Such lien cannot be enforced against property placed 
on the land by the assignee, since his acceptance of the 
lease could not bind him to make good the personal 
covenants given by the mortgagor as security for his 
indebtedness. (3) A chattel mortgage filed in the town 
clerk’s office as required by law is constructive notice 
to the purchaser of the mortgaged property of the 
mortgagee’s lien, though a search of the office, timely 
made, failed to disclose the existence of the mortgage. 
Second Division, June 3, 1890. Kribbs v. Alford. 
Opinion by Parker, J. Modifying 45 Hun, 588. 


CONSIDERATION — COMPOSITION WITH CRED- 
1ToRs. — Plaintiff, whose claims against defendant 
were partly secured by mortgage, signed a composition 
agreement, specifying that portion of his claims not 
secured. Defendant's other secured creditors did not 
sign the agreement, and it was understood that the 
plan was to compromise with unsecured creditors 
only. Plaintiffand others afterward executed to de- 
fendant a release of all claims whatever, reciting that 
it was in consideration of his compliance with the 
agreement. Defendant did not pay or tender any 
thing on the secured claims within the specified time, 
aud knew that plaintiff did not intend to include them 
in the agreement or release. Held, that whether or not 
the secured claims were released was sufficiently 
doubtful to render them a good consideration for a sub- 
sequent settlement in which they were included, and 
for a mortgage given to secure a balance found due 
plaintiff on such settlement. Second Division, June 
3, 1890. Zoebisch v. Von Minden. Opinion by Parker, 
J. Reversing 47 Hun, 213. 


FORECLOSURE -— PARTIES — TAX-SALE. — (1) 
In an action to foreclose a mortgage, a person iu 





ee ————— 
possession is properly made a party defendant. Cor. 
ing v. Smith, 6 N. Y. 82; Lewis v. Smith, 9 id. 5. 
Bank v. Thompson, 55 id. 9; Brown vy. Volkening, @ 
id. 76. (2) In such action defendant, who was in pore 
session, proved that the premises were sold to herhy. 
band for taxes and assessments. It was not show 
that the taxes or assessments were liens at the tim 
plaintiff's mortgage was recorded. There was No proof 
connecting defendant with such title as her husband 
had at his death; and although described in the pro. 
ceeding as his executrix, there was no proof that he 
made a will. Held, that her possession would by 
deemed subordinate to the title of the mortgagor, 
People v. Hagadorn, 104 N. Y. 516. (3) Under Lawsof 
New York of 1874, chapter 356, providing that no sale 
of real estate in the city of Albany for non-payment 
of assessments shall affect the lien of a mortgage unlew 
the purchaser gives the mortgagee a notice of such sale 
requiring him to redeem within six months, a sale for 
taxes and assessments, which became liens after the 
recording of a mortgage, does not give the purchasers 
superior title to the mortgagee without notice. Jordan 
v. Van Epps, 85 N. Y. 427; Barnard v. Onderdonk, 8 
id. 158; Goebel v. Iffla, 111 id. 170. June 3, 1890. Ruy 
ter v. Reid. Opinion by O’Brien, J. Affirming 4 Y. 
Y. Supp. 743. 


MUNICIPAL CORPORATION—DEFECTIVE SIDEWALKS 
—INSTRUCTIONS.—(1) In action for injuries received 
by falling on a sidewalk, there was nothing to show 
liability of defendant by reason of a defective curb, 
Plaintiff requested a charge that if the curb was dan- 
gerous to public travel, and was the proximate cause 
of the injuries, defendant was negligent. The court 
said that if the curb was dangerous to public travel, it 
would be negligence. Held, that any error in the re 
sponse was not available on a general exception which 
did not indicate whether it was taken because the 
court did not charge on both propositions containedin 
the request, or charged erroneously as to one. (2) As 
the request was correct as an abstract proposition, the 
response was not prejudicial error, though not appli- 
cable to the case, where the court afterward refused 
to charge, that if the defects in the curb caused the 
injuries, defendant was liable, and charged that the 
jury must find that the curb was not the cause of 
plaintiff's falling on the sidewalk. Second Division, 
June 3, 1890. Bishop v. Village of Goshen. Opinion 
by Potter, J. Follett, C. J.,and Parker and Vann, 
JJ., dissenting. Affirming 45 Hun, 592. 


PARTNERSHIP—SPECIAL—AFFIDAVITS OF RENEWAL 
—LIABILITY OF SPECIAL PARTNER.—Under the statute 
requiring that on renewal of a special partnership the 
amount of capital contributed by each special partner 
shall be contained in acertificate of formation of the 
partnership, and that a general partner shall make afi- 
davit that this amount has been paid in cash, and that 
if the certificate or affidavit contain any false state 
ments, all shall be liable as general partners; also that 
there shall be a certificate and affidavit as required for 
its original formation, held, that a statement of the 
condition of the special capital originally contributed 
is not required to be made in the certificate and aff- 
davit of renewal, and such statement, though false, 
does not increase the liability of the special partners. 
If it had been within the legislative purpose that such 
further information be furnished, it may, and seems 
that it would, in some manner have been so indicated 
in the statute; and to say that it was within its con 
templation that the papers made to continue the part- 
nership must import that the special capital remaius 
unimpaired, and if not so, no continuance of it can be 
effectually had, requires an implication not warranted 
by any language of the statute. In Bank v. Sirret, % 
N. Y. 320, a statement to that effect was contained in 
the certificate or affidavit of renewal or continuance; 
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and the court held that the certificate stated all the 
facts required to be stated by the fourth section of the 
statute, The court there did not consider the question 
whether it was essential to a renewal or continuance 
that the capital should then remain unimpaired. 
There seems to be but very little adjudication bearing 
upon the question. In Louisiana the statute provides 
that “the prorogation which may be agreed upon be- 
tween the parties shall be made and proved in the 
same manner as the contract of partnership itself.” 
Rev. Civ. Code, art. 2878. In Arnold v. Danziger, 30 
Fed. Rep. 898, the question arose whether the proro- 
gation which the partners sought to make was effect- 
ual to continue the existing partnership, inasmuch as 
the special capital had been impaired, and the general 
partner was insolvent. The action was there by cred- 
itors of the firm who alleged that they were induced 
by the renewal of the partnership to give it credit; 
and the relief sought was that the special partner 
should advance sufficient to make up the amount orig- 
inally contributed by him. The court held that the 
renewal or continuance was not the creation of a uew 
partnership, but an extension of the one before then 
existing, and that the special partner had hazarded 
ouly the amount contributed, and was not liable to do 
more. The determination of that case was to the ef- 
fect that the diminution or impairment of the capital 
was not in the way of the renewal or continuance of 
the partnership. In Haddock v. Manufacturing Corp., 
109 Penn. St. 375, there was no new certificate making 
auy reference to the special capital, but the affidavit 
stated the amount originally contributed, and that it 
remained in the common stock. While it appeared by 
the certificate and affidavit made on the formation 
that the amount had been paid in cash, there was 
nothing in either the agreement for renewal, orthe 
affidavit then made, that the contribution was made 
in cash. The court held that the affidavit was insuffi- 
cient to support the continuance of the limited part- 
nership, and that the liability of the special partner 
was that of a general partner, for the reason that it 
was not stated in what shape the capital remained— 
whether “in cash, in merchandise,” or was repre- 
sented by ‘‘ bad debts, a margin in stock or specula- 
tion in real estate ’—and added the remark that “ the 
creditors are entitled to know when the partnership 
is renewed, whether the special capital is a realty or a 
myth.’’ It may be observed, that while the provision 
of the Pennsylvania statute relating to renewal or con- 
tinuance is the same in that respect as in this State, it 
is different in relation to the nature of capital fur- 
nished. There the contribution may be made in cash, 
goods or merchandise, and when made in goods, their 
nature and value shall be fully set forth in the certifi- 
cate. The view expressed in the opinion in that case 
was to the effect that the affidavit should give as full 
information upon the renewal as upon the original 
formation, and that when renewed or continued, the 
partnership must be in the same condition, so far as 
the special capital is concerned, as when originally 
formed. While that view is not entirely in harmony 
with Bank v. Sirret, and is not adopted here, it is un- 
necessary to say of that case more than thut it is dis- 
tinguishable from the present one in the fact that the 
requisite certificate and affidavit, within the meaning 
of the statute, were not made for renewal, and upon 
that ground the decision there made was placed. Sec- 
ond Division, June 3, 1890. Fifth Avenue Bank v. 
Colgate. Importers & Traders’ Bank of New York v. 
Same. Opinion by Bradley, J. Reversing 55 N. Y. 
Super. Ct. 541. 


RAILROADS—NEGLIGENCE — FENCES.—A_ mill-owner 
granted right of way to a railway company on condi- 
tion that it would not fence opposite the mill, which 
stood five feet from the boundary line. The road lead- 





ing by the mill platform was partly on the mill land, 
and partly on the right of way. Plaintiff's team es- 
caped from in front of the mill, and running upon the 
tracks, was killed. Held, that the railroad company 
was not liable for failure to maintain a fence at this 
point under Laws of New York of 1854, chapter 282, 
section 8, providing: ‘But no railroad corporation 
shall be required to fence the sides of its roads except 
when such fence is necessary to prevent horses, etc., 
from gettitig onto the track of the railroad from the 
lands adjoining the same.’’ Second Division, June 17, 
1890. Dolan v. Newburgh, D. & C. R. Co. Opinion by 
Follett, C. J. Vanti, Bradley and Brown, JJ., dissent- 
ing. Reversing 46 Hun, 681. 


>. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


NEGLIGENCE—IMPUTED—PARENT AND CHILD.—In 
an action by a child for personal injuries caused by de- 
fendant’s negligence, the negligence of the child’s pa- 
rents in permitting it to stray beyond their immediate 
control into a place of danger cannot be imputed to 
the child. Two well-defined lines of decisions appear, 
each indirect conflict with the other. In Shearman and 
Redfield on Negligence the rule established by one line 
of these decisions is denominated the ‘“‘ New York 
rule,” the other the ‘‘ Vermont rule.” §§ 74,78. The 
first is based upon Hartfield v. Roper, 21 Wend. 615, in 
which it is said: “An infant is not sui juris. He be- 
longs to another, to whom discretion in the care of his 
person is exclusively confided. That person is keeper 
and agent for this purpose; and, in respect to third per- 
sons, his act must be deemed that of the infant. His 
neglect is the infant’s neglect.’’ The other or Vermont 
rule ‘‘ holds that the contributory negligence of a pa- 
rent, guardian or other person having control of the 
child is not to be imputed to the child itself,” so as to 
defeat an action by it for an injury caused by the neg- 
ligence of another. Robinson v. Cone, 22 Vt. 213. It 
is insisted by counsel for the appellant that we are 
committed to the first-named rule. Messrs. Shearman 
and Redfield seem to have so understood some of our 
former decisions, and so cite them in their valuable 
work on the Law of Negligence. 4th ed., vol. 1, § 74, 
note 6. It will be found upon examination that the 
cases cited do not bear that construction. It will be 
found that the question now raised has never been de- 
cided by this court. So treating it, we are clearly of 
opinion that the weight of authority and better reason- 
ing is in support of the doctrine that in a case like this 
the child is not chargeable with a negligent omission 
of duty by its parent. The question as to whether, as 
a matter of law, personal negligence can be attribut- 
able to a child seven years of age, as before stated, is 
also one upon which the authorities are not harmoni- 
ous. In 1 Shear. & R. Neg., § 73, it is said: “In anal- 
ogy to the rule which holds a child under seven years 
of age incapable of crime, some courts have considered 
them also incapable of negligence; but we think that 
this is not to be conclusively presumed. Juries may 
be depended upon not to overrule this presumption 
except in perfectly clear cases."’ We think the true 
rule is that a child is to be held to the exercise of care 
for its personal safety according to its age, experience 
and intelligence, and the circumstances by which it 
was surrounded at the time of the alleged injury; that 
it cannot be arbitrarily said that negligence may be 
imputed to a child seven and a half years of age, but 
not to one of six or seven. Many children of six years 
of age, by their intelligence and experience, are far 
more capable of taking care of themselves, and avoid 
ing danger, than others much older. Certainly no 
great degree of care for its personal safety ia to be ex- 
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pected of a child six or even eight years of age; but we 
think it safe in each case to submit the question as to 
whether negligence shall be imputed to a child to the 
jury, as one of fact, to be determined from the par- 
ticular circumstances in evidence. The third instruc- 
tion took from the jury all question of the plaintiff's 
negligence—in fact, told them that as a matter of law 
he could not be guilty of any negligence—and for that 
reason was erroneous. [Il. Sup. Ct., May 14, 1890. Chi- 
cago City Ry. Co. v. Wilcox. Opinion by Wilkin, J. 


_—>—_—_—— 


NEW BOOKS AND NEW EDITIONS. 


CoBBEY ON REPLEVIN. 


There seems to have been room for a work on Re- 
plevin, that of Wells, which has hitherto been the 
recognized American authority, having been published 
in 1880. The present treatise is written and published 
by Mr. J. E. Cobbey (omitting the alphabetical addi- 
tions) of Beatrice, Nebraska, is full, well arranged and 
discreet. It promises to answer an excellent practical 
purpose. The volume is handsomely printed. 


YB Song of Uses. 


The Old and the New. 
I. 


Bagic wordes! pe, ¥ wis, are x touchstone of noses 


Wete to discerne between hutoh and hernshatoe ; 
A limitless them?, that is more than red roses 
To monger of sonnet and rhyming gelo-galo ; 
Sage Gaius, x Plind that defies competition, 
We'er dreamt of that Plaxim, so soothfast and trae: 
Mt the Land tothe Feoffer reverts by Condition, 
He's in of the Old Use and not of the Rew. 


IL. 
Gibe ear, O pe Shades of Rpcurgus and Moses ! 
# rede pe a riddle the like pe ne'er saly ; 
(‘Cis a fonder hotw fell pour Zatomaker composes 
A Code without knowing a frayment of Zab: 
Hor Spartan nor Hebrefe had any suspicion 
@ x hint of the things ¥ unfold to their bicto :) 
Ro Remainder is limited well on Condition, 
Which restores the Old Use by destroying the 
dew. 
# Enboi. 
He Ports! Fm sick of pour bain repetition ; 
Pour Jenny and Jessamy, Sukey and Sue: 
Be adbised; and for Ballades suggesting bomition, 
Gibe us Sonnets of 


Alses, the Olde and the Rew. 
—H. W. C., in the Law Quarterly Review. 








NOTES. 


N People, ex rel., v. Court of Oyer and Terminer, 19 

N. Y. 245, Mr. Ira Shafer takes occasion in his brief 

to “thank God’’ that “ The Oyer and Terminer ang 
the People are not ove aud the same.” 


Tam the original package. I am aware that [ am 
loaded to kill; that I incite to violence and mu. 
der, but that is my mission. I am put up tha 
way. There was atime when I had to sneak around 
to get my work in. I hid in men’s pockets, ip 
cupboards, in hay-mows, in all manner of out-of-the 
way places. I have lain in the private drawer of the 
doctor, the lawyer, the teacher, the editor, and hays 
even concealed myself in the sacred desk, chucklingat 
the mischief I was able to do secretly. But that time 
has gone by, thanks toa Supreme Court decision. |, 
an original package, am no longer compelled to sneak 
about like a loafer and a vagabond. I can hold up my 
head like a gentleman. The Original Package is 
clothed with respectability. Wherefore I rejoice and 
give thanks.—Texas Siftings. 


THE Stace LAWYER.— There are two moments in 
the course of his client’s career that the stage lawyer 
particularly enjoys. The first is when the client comes 
unexpectedly into’a fortune; the second, when he un- 
expectedly loses it. In the former case, upon learning 
the good news the stage lawyer at once leaves his bugi- 
ness and hurries off to the other end of the kingdom 
to bear the glad tidings. He arrives at the humble 
domicile of the beneficiary in question, sends up his 
card, and is ushered into the front parlor. He enters 
mysteriously, and sits left; client sits right. An ordi- 
nary, common lawyer would come to the point at 
once, state the matter ina plain business-like way, and 
trust that he might have the pleasure of representing, 
etc.; but such simple methods are not those of the 
stage lawyer. He looks at the client and says: ‘‘ You 
had a father.” The client starts. How on earth did 
this calm, thin, keen-eyed old man in black know that 
he had a father? He shuffles and stammers, but the 
quiet, impenetrable lawyer fixes his cold, glassy eye 
on him, and he is helpless. Subterfuge, he feels, is 
useless, and amazed, bewildered, at the knowledge of 
his most private affairs possessed by his strange visit- 
ant, he admits the fact: he had afather. The lawyer 
smiles with a quiet smile of triumph, and scratches his 
chin. ‘* You had a mother too if I am informed cor 
rectly,” he continues. It is idle attempting to escape 
this man’s supernatural acuteness, and the cliert owns 
up to having had a mother also. From this the lawyer 
goes on to communicate to the client, as a great secret, 
the whole of his (the client’s) history from his cradle 
upward, and also the history of his nearer relatives, 
and in less than half an hour from the old man’s én- 
trance, or say forty minutes at the outside, the client 
almost knows what the business is about. On the 
other occasion, when the client has lost his fortune, 
the stage lawyer is even still happier. He comes down 
himself to tell the misfortune (he would not miss the 
job for worlds), and he takes care to choose the most 
unpropitious moment for breaking the news. On the 
eldest daughter's birthday, when there’s a big party 
on, is his favorite time. He comes in about midnight 
and tells them just as they are going down to supper. 
He has no idea of business hours, has the stage law- 
yer—to make the thing as unpleasant as possible 
seems to be his only anxiety. If he cannot work it for 
a birthday, then he waits till there’s a wedding on, and 
gets up early in the morning on purpose to run down 
and spoil the show. To enter among a crowd of happy, 
joyous fellow-creatures, and leave them utterly 
crushed and miserable, is the stage lawyer’s hobby.— 
From “ Stage-Land,”’ by Jerome K. Jerome. 
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CURRENT TOPICS. 


HE Albany Times beseeches us to give heed to 
the Voice of the People on the subject of the 
judicial tenure, and declares itself to be the oracle 
through which the said Voice is made audible. We 
have a great respect for the oracle, but we do not 
believe it knows any more about the wish of the 
People on this subject than we do, nor do we be- 
lieve that the People know or care very much about 
it, Decidedly we disagree with the Times in be- 
lieving that there ought to be any larger “ popular 
element” introduced into the judiciary than there 
is at present. When the judiciary article of 187 
was proposea a strong argument was made in favor 
of the life tenure, and the present tenure was 
adopted as a compromise. There is still a large and 
highly-respectable body of citizens who prefer the 
life tenure and the appointing system. They are 
part of the People, and they have a Voice, and if 
the adage Vox Populi, vor Dei, is applicable only to 
the majority—large, it must be conceded — who be- 
lieve the other way, still the large and respectable 
minority are not to be stigmatized by a modifica- 
tion of the adage which has been invented by some 
aristocrat — Vow Populi, nux vomica. Has not the 
tenure of fourteen years worked well and given sat- 
isfaction? Who has ever found fault with it? 
When has any gathering or convention declared 
against it? — of the People, we mean. Even now 
we are inclined to believe that the Times has almost 
amonopoly of fault-finding in the premises. We do 
not see nor hear of any other journal that has much 
to say on the subject, pro or con. We really believe 
that it is not the People whose voice the Times im- 
agines that it hears, but the Politicians. They, and 
not the People, would be the gainers by short terms. 
It was felt desirable in 1870 to make judicial cau- 
cuses and elections less frequent, in the hope that 
thus judges would become more independent — not 
of the people, but of party — and that strength and 
dignity would thus be added to the judicial office. 
So far as we know, there is no evidence that the 
new system is in any sense a failure, or has disap- 
pointed the expectations of its promoters. The 
Times sees in the fourteen-year tenure substan- 
tially a life tenure. But six years, the difference 
between the new and the old tenure, can hardly op- 
erate to convert the office into one for life. There 
is even now a complaint that the long tenure and 
the increased salary fail to tempt the very highest 
class of judicial talents to the bench. The Times 
will recollect how its especial friend, Governor Hill 
—(we believe we are not in error in counting the 
Times as a friend of Governor Hill) — offered a post 
on the Court of Appeals bench to three of the most 
eminent lawyers in New York city in vain. The 
situation will not be improved by shortening the 
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tenure. There are a good many first-rate lawyers, 
who at the age of fifty-six would accept a judgeship 
for fourteen years, even at a present diminution of 
income, on account of the long tenure and the sure 
ness of a fair income in their later years, but who 
would not accept it for eight years, with the risk of 
not being able to command a renomination and of 
being driven back to the bar at the age of sixty-six, 
their clients all dead or gone, their energies some- 
what impaired, their habits quite changed, and of 
being compelled to rivalry with new favorites and 
younger and more active practitioners. The people 
can feel the force of such an argument. Whether 
they have good judges or bad will depend upon 
themselves just as much in the one case as in the 
other, and if they elect good judges, there is no 
gain in the mere process of re-electing them, and 
still less in not re-electing them. 


The best thing to do with the present Supreme 
Court system is to let it alone. It is all right, and 
has been approved by the working of twenty years. 
The district system of elections is probably better 
than the general system. It is certainly right that 
no judge should sit in review of his own decisions. 
This was one of the greatest reforms of the judiciary 
article of 1870, Although judges may occasionally 
be candid enough to reverse their own decisions, 
yet the people do not believe in the existence of 
such extraordinary impartiality, and no appellant is 
satisfied with an affirmance brought about by the 
action of the judge who heard the case at trial. 
Although it is well, when practicable, to choose ap- 
pellate judges who have had experience as circuit 
judges, yet it is by no means indispensable, and the 
mixing of the two functions is intolerable. This is 
one of the weak points of the Federal judicial sys- 
tem. The commission would best strengthen the 
Court of Appeals, and let the Supreme Court alone. 


scholar and admirable forensic orator, sends us a 
copy of ‘‘A Short Sketch of Aaron Burr, an address 
delivered before the Young Men’s Hebrew Associa- 
tion of New York City.” This is a well-written and 
thoughtful production, in which the critic and 
judge are much more prominent than the eulogist. 
The author speaks in warm praise of Burr’s military 
talents and career, and finds this his true vocation, 
He believes that he was not a great lawyer nor a 
great orator. Ile was terse and epigrammatical, 
‘*bold, plausible, adroit, wary,” and his ‘‘ industry 
was little less than marvellous.” He does full jus- 
tice to his affection for his wife, his kindness to his 
stepsons and his singular devotion to his daughter. 
He does not deny his notorious profligacy. His am- 
bition was boundless. He thinks he would have 
been a good judge. ‘‘ He was not a statesman, but 
less a partisan than a politician.” He judges him 
to have deliberately murdered Hamilton, and such 
seems to have been Jeremy Bentham’s opinion, 
based on Burr’s own narrative to him. He thinks 
that the historical student may safely abide by the 
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unfavorable opinion which was entertained of Burr 
by the two men who knew him best — Washington 
and Hamilton. After all, it is hardly worth while 
to dwell upon a character which by almost common 
consent is the darkest in the annals of the cele- 
brated men of this country, and the most hateful 
next to Arnold. His country is hardly a whit the 
better for his having lived, and he killed the greatest 
genius among American statesmen to gratify his 
own revenge and clear the path for his own inordi- 
nate and selfish ambition. 


At the same moment we receive a copy of Mr. 
George Alfred Townsend’s romance, entitled ‘‘ Mrs. 
Reynolds and Hamilton,” in which is given the 
shameful story of Hamilton's one amour, and of the 
trap into which he was led by his enemies. We see 
very little excuse for such a publication — almost as 
little as for the salacious Saltus’ profoundly nasty nui- 
sances, or to rise from little to great, for Count 
Tolstoi’s insane ‘‘ Kreutzer Sonata.” Mr. Town- 
send has a good deal of skill, although his style im- 
presses us as a cheap imitation of Charles Reade. 
His drawing is vigorous, but his coloring is crude 
and exaggerated. Everybody in the book is over- 
done. Burr is a devil without a white speck. If 
Hamilton were really such a prig and preacher as he 
depicts him, Burr was not much to blame for killing 
him. Aleck spends most of his time in lecturing 
Mrs. Reynolds for having seduced him once, and 
assuring her and himself that she never can do it 
again —spurning the ‘‘ignoble invitations of a 
leman.” Jefferson is such a rascally intriguer and 
contemptible craven that he ought to be kicked out 
of decent society. Monroe is a dirty, lying rascal. 
John Adams is a shrill and blatant egotist, “a phari- 
see grasshopper.” Washington is too priggish and 
too emotional; the tears stand in his blue eyes too 
much, and we distrust that scene where he hugs 
Aleck, and the latter gives a ‘single sob on the 
president’s breast.” (There is much of this ‘‘ one- 
sob” business.) The Priestly group are introduced 
and mixed up in the affair—by what historical 
warrant we know not -—— and from the old doctor, 
with his ‘‘imperfect dental accentuation,” to his 
weak-minded son Harry, who dies for love of Maria 
Reynolds, they are a group of goody imbcciles. 
Young Mrs. Priestly, the greatest prig of the book, 
to whom Aleck confides his misdeed, sets out to re- 
form him, and makes her husband jealous of a pla- 
tonic intrigue which she carries on with him to that 
end, and when she finally coaxes him to own up to 
his wife and confound his enemies by the celebrated 
pamphlet, she sings nunc dimittis, puts on her wings 
and is ready for glory. Mrs, Elizabeth Hamilton is 
also an incredible prig, although a less one. She 
has ‘‘ known all about it ” for years, and refrains in 
the most angelic manner from pulling Aleck’s queue. 
She reminds one of the good Elizabeth in Tannhaeu- 
ser. The only real flesh-and-blood people in the 
book are Mrs. Reynolds and her vulgar paramour, 
Clingman. The latter is depicted with consider- 
able power, and not being a saint, nor a prig, nor a 








poser, is refreshing. Mrs. Reynolds is a sort of 
Venus after the pattern of that personage in Tapp. 
haeuser, and as she makes no pretenses, we fe¢| 
rather sorry for her lot, especially in being exhorted 
to repentance by Aleck, and in becoming Aaron's 
mistress. Now, after this succinct description, let 
not our readers rush to Bonaventure’s, and buy the 
book, expecting excitement. It is not exciting; on 
the contrary, it is dull. Its very improbability and 
its astonishing judgments make it dull. The only 
exciting thing about it is the picture on the cover, 
and for that an indictment for false pretenses would 
lie against the publisher. We are only thankful to 
the author for not having introduced any of Hamil- 
ton’s financial theories and schemes into the book, 
On the very last page, where we were led to expect 
a closing like that of the famous last page of the 
“Sentimental Journal,” weare let down with a dull, 
commonplace reconciliation between the hang-dog 
Aleck ard the saintly triumphant Elizabeth. All 
of which may be fine, but it is not history, norconm- 
mon sense, nor human nature. We enjoy the author 
much better in his ‘‘ Entailed Hat.” 


In People v. North River Sugar Refining Company, 
the Sugar Trust case, we understand our Court of 
Appeals to have decided simply that corporations 
cannot combine to form a trust for a monopoly and 
restraint of trade. That was an action for a disso- 
lution of a manufacturing corporation. It had made 
over all its franchises and privileges to a trust 
board, and having thus emasculated itself, the court 
pronounced the fitting sentence of death, The 
scope and limitation of the decision are found in 
the closing paragraph, in which Judge Finch says: 

*And so we have reached our conclusion, and it ap 
pears to us to have been established that the defund- 
ant corporation has violated its charter and failed in 
the performance of its corporate duties, and that in re 
spects so material and important as to justify a judg. 
ment of dissolution. Having reached that result it be- 
comes needless to advance into the wider discussion 
over monopolies and competition and restraint of trade 
and the problems of politicaleconomy. Our duty isto 
leave them until some proper emergency compels theit 
consideration. Without either approval or disapproval 
of the views expressed upon that branch of the case by 
the courts below, we are enabled to decide that in this 
State there can be no partnerships of separate and in- 
dependent corporations, whether directly or indirectly 
through the medium of a trust; no substantial cot 
solidations which avoid and disregard the statutory 
permissions and restraints; but that manufacturing 
corporations must be and remain several as they were 
created, or one under the statute.”’ 


In connection with this case it is well to read that 
of People v. Chicago Gas Trust Company, 130 Ul. 
268, the substance of which is sufficiently stated at 
the end of a three-page syllabus, as follows: 


“The Chicago Gas Trust Company, being a corpor 
tion formed under the General Incorporation Law for 
the purpose of erecting and operating gas works and 
the manufacture and sale of gas, has no power to pur 
chase and hold or sell shares of stock in other gas com- 
panies as an incident to such purpose of its formation, 
even though such power is specified in its articles of 
incorporation. The gas trust company mentioned was 
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incorporated under the general law for two purposes, 
as expressed in its articles of association: First, for the 
purpose of erecting and operating gas works for the 
manufacture and sale of gas in Chicago and other 
places in this State; and, second, ‘ to purchase and hold 
or sell the capital stock, or purchase or lease or operate 
the property, plant, good will, rights and franchises of 
any gas works or gas company or companies, or any 
electric company or companies, in Chicago or else- 
where,’ etc. The company sought to exercise the pow- 
ers claimed under the second clause, only, and for that 
purpose bought a majority of the shares of all the stock 
of all the gas companies in Chicago, being four in num- 
ber, whereby it might have the control of all the gas 
companies in the city, and thus destroy competition 
and monopolize the gas business. Held, that the cor- 
poration so formed was not fora lawful purpose, and 
that all acts done by it toward the accomplishment of 
such object were illegal and void.”’ 


NOTES OF CASES 


N MontanaUnion Ry. Co, v. Langlois, Supreme Court 
of Montana, May 1, 1890, held, that a railway 
company cannot grant to one hack-owner the exclu- 
sive right to use its platform for receiving and dis- 
charging passengers. The court said: ‘‘ This con- 
troversy must be solved by a consideration of the 
mutual rights of the appellant as a common carrier 
and its passengers. All passengers in common are 


entitled to equal opportunities and conveniences of 
place to approach and depart from plaintiff's trains, 


At the station mentioned the railway company either 
commences or terminates its engagement to trans- 
port its passengers to and from said station, as the 
case may be. The contract of the railway company 
does not require that it either furnish conveyance 
to bring the passenger to said platform or transport 
him therefrom. The passenger may employ whom 
he desires to bring him there for the departure on 
plaintiff's trains, or to meet and receive him on his 
arrival at said station. But the plaintiff contends 
that it may grant the exclusive use of a large por- 
tion of its platform to one party, at which to land 
passengers for departure on said trains, or to re- 
ceive passengers from said trains, and if the passen- 
ger is willing to contract with this one party for 
transportation thereto or therefrom, such passenger 
may have the convenience of landing or departing 
from that portion of said platform; otherwise he 
must land fifty feet away from said platform, or go 
to another portion of the platform, incumbered with 
express and baggage wagons and the handling of 
freight and baggage matter. * * * To the 
strong it would perhaps make no difference, as a 
matter of convenience, just where they were landed 
at or received from said station; but to the feeble 
and the helpless, and those incumbered with their 
care, it would be a matter of great discomfiture and 
convenience, * * * Suppose all other hack- 
men who desire to compete with Lovell Bros. for 
the carrying passengers to and from this depot will 
perform the service for half the sum charged by 
Loveil Bros., are the passengers entitled to the ben- 
efit of this competition? Has not the passenger the 





right to call these other hackmen to his service, and 
if he does call them, has he not a right to have 
such other hackmen approach the platform at the 
same place, or at least have an equal and common 
chance to approach at this same convenient place as 
his co-passenger who employs Lovell Bros.? If any 
of the passengers do accept these better terms they 
must suffer the discrimination of being denied a 
landing at that portion of the platform granted ex- 
clusively to Lovell Bros., or when they alight from 
plaintiff's trains, they either go fifty feet away from 
that portion of said platform, or to the east side 
of the depot building, for transportation with a 
hackman at the less rate. It is a rule of universal 
application that the public is entitled to whatever 
competition may grow out of the public demands, 
on the one hand, and the contest of others to supply 
such demands, and receive the compensation there- 
for. Are not the conditions here sought to be so 
controlled by the plaintiff as to stifle the natural de- 
velopment of such competition? It is alleged by 
the plaintiff that by its arrangement with Lovell 
Bros. the latter engage to have a sufficient number 
of hacks and carriages at the arrival of all passen- 
ger trains to transport such passengers to the city 
of Butte from said station. But the plaintiff does 
not contract to carry its passengers destined to said 
station beyond that point, nor to see that such pas- 
sengers are provided with transportation beyond 
that point. The plaintiff simply undertakes to reap 
a benefit from the necessity of its passengers, to 
procure on their own account, and from such party, 
and on such terms as they may, transportation to 
the city. This benefit is sought to be derived by 
the plaintiff from a grant of the most favorable por- 
tion of the platform, where plaintiff sees fit to land 
its passengers, exclusively to one party to solicit 
their patronage, and for this grant such party aids 
plaintiff in carrying out its contract to deliver the 
United States mails at the post-office in the city of 
Butte. On principle we cannot reconcile these con- 
ditions which are demanded by appellant with the 
rule that all who come to take passage or who ar- 
rive at the station of a common carrier are enti- 
tled to equal convenience and opportunity to ap- 
proach said station or depart therefrom. * * #* 
The reported cases, involving like or similar facts 
as the one at bar, which have come to our atten- 
tion, are few in number. The recent case of fail- 
road Co, v. Tripp, 147 Mass. 35, is the nearest in 
point. * * * After a careful consideration of 
that case, we are inclined to adopt the reasoning 
and conclusion of the dissenting opinion delivered 
by the three minority judges. * * * The pas- 
senger has purchased, or proposes to purchase, from 
the common carrier transportation, and he must 
come to the station to receive such transportation, 
and on arriving at his destination he must depart 
from the station. The right to come to the station 
and depart therefrom, under reasonable regulations, 
which apply alike to all passengers, without special 
conditions, is incidental to the main contract; while 
the supply of refreshments or newspapers, or the 
cultivation of flowers at the station grounds, has, as 





104 


THE ALBANY LAW JOURNAL. 














Se 





we conceive, no appropriate connection with the 
engagements of the passenger and the common car- 
rier. The case cited supra is the only American 
case brought to our attention which passes upon 
points directly involved herein. The subject is ap- 
parently a new one in this country. The English 
cases involving the main subject of controversy are 
also few in number. In the case of Afarriott v. 
Railway Co., 1 C. B. (N. 8.) 499, the complainant, 
Marriott, alleged that he brought passengers to de- 
fendant’s railway station, and the latter refused him 
access to the station grounds to deliver his passen- 
gers there, while at the same time this privilege was 
granted to other omnibuses; and upon this showing 
an injunction was granted.” 


In Newman v. Phillipsburgh Horse-Car R. Co., Su- 
preme Court of New Jersey, June 5, 1890, it was 
held that an infant of tender years is not to be 
charged with the negligence of the person having it 
in charge. The courtrepudiated Hartfield v. Roper, 
21 Wend. 615, and said: ‘‘It will be observed that 
the entire context of this quotation is the statement 
of a single fact, and a deduction from it; the pre- 
mise being that the child must be in the care and 
charge of an adult, and the inference being that for 
that reason the neglects of the adult are the neg- 
lects of the infant. But surely this is conspicuously 
a non sequitur. How does the custody of the infant 
justify or lead to the imputation of another's fault 
to him? The law, natural and civil, puts the infant 
under the care of the adult; but how can this right 
to care for and protect be construed into a right to 
waive or forfeit any of the legal rights of the in- 
fant? The capacity to make such waiver or forfeit- 
ure is not a necessary or even convenient incident of 
this office of the adult, but on the contrary, is quite 
inconsistent with it; for the power to protect is the 
opposite of the power to harm, either by act or omis- 
sion. In this case, in 21 Wend. 615, it is evident 
that the rule of law enunciated by it is founded in 
the theory that the custodian of the infant is the 
agent of the infant. But this is a mere assumption 
without legal basis, for such custodian is the agent, 
not of the infant, but of the law. If such supposed 
agency existed it would embrace many interests of 
the infant, and could not be confined to the single 
instance when an injury is inflicted by the co- 
operative tort of the guardian. And yet it seems cer- 
tain that such custodian cannot surrender or impair 
a single right of any kind that is vested in the child, 
nor impose any legal burden upon it. If a mother, 
travelling with her child in her arms, should agree 
with a railway company, that in case of an accident 
to such infant by reason of the joint negligence of 
herself and the company, the latter should not be 
liable to a suit by the child, such an engagement 
would be plainly invalid on two grounds: First, the 
contract would be contra bonos mores ; and second, 
because the mother was not the agent of the child 
authorized to enter into the agreement. Neverthe- 
less the position has been deemed defensible that 
the same evil consequences to the infant will follow 





from the negligence of the mother, in the absence 
of such supposed contract, as would have resulted jf 
such contract should have been made, and should 
have been held valid. In fact this doctrine of the 
imputability of the misfeasance of the keeper of q 
child to the child itself is deemed to be a pure in 
terpolation into the law; for until the case under 
criticism it was absolutely unknown, nor is it gus. 
tained by legal analogies. Infants have always been 
the particular objects of the favor and protection of 
the law. In the language of an ancient authority, 
this doctrine is thus expressed: * The common prin. 
ciple is that an infant, in all things whieh sound in 
his benefit, shall have favor and preferment in law 
as well as another man, but shall not be prejudiced 
by any thing to his disadvantage.’ 9 Vin. Abr. 374, 
And it would appear to be plain that nothing could 
be more to the prejudice of an infant than to con 
vert, by construction of law, the connection be. 
tween himself and his custodian into an agency to 
which the harsh rule of respondeat superior should 
be applicable. The answerableness of the principal 
for the authorized acts of his agent is not so much 
the dictate of natural justice as of public policy, 
and has arisen, with some propriety, from the cir- 
cumstances that the creation of the agency is a vol- 
untary act, and that it can be controlled and ended 
at the will of its creator. But in the relationship 
between the infant and its keeper all these decisive 
characteristics are wholly wanting. The law im- 
poses the keeper upon the child, who of course can 
neither control nor remove him; and the injustice 
therefore of making the latter responsible in any 
measure whatever for the torts of the former would 
seen to be quite evident. Such subjectively would 
be hostile in every respect to the natural rights of 
the infant, and consequently cannot with any show 
of reason be introduced into’ that provision which 
both necessity and law establish for his protection, 
Nor can it be said that its existence is necessary to 
give just enforcement to the rights of others. When 
it happens that both the infant and its custodian 
have been injured by the co-operative negligence of 
such custodian and a third party, it seems reason 
able, at least in some degree, that the latter should 
be enabled to say to the custodian: ‘ You and I, by 
our common cerelessness, have done this wrong, and 
therefore neither can look to the other for redress. 
But when such wrong-doer says to the infant: 
‘Your guardian and I, by our joint misconduct, 
have brought this loss upon you; consequently you 
have no right of action against me, but you must 
look for indemnification to your guardian alone’— 


| a proposition is stated that appears to be without 


any basis either in good sense or law. The conver- 
sion of the infant, who is entirely free from fault, 
into a wrong-doer, by imputation, is a logical con- 
trivance uncongenial with the spirit of jurispr- 
dence. The sensible and legal doctrine is this: am 
infant of tender years cannot be charged with neg- 
ligence, nor can he be so charged with the commis- 
sion of such fault by substitution, for he is incapa 
ble of appointing an agent; the consequence being 
that he can inno case be considered to be the blam- 
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able cause, either in whole or in part, of his own in- 
jury. There in no injustice nor hardship in requir- 
ing all wrong-doers to be answerable to a person 
who is incapable either of self-protection, or of being 
a participator in their misfeasance. Nor is it to be 
overlooked that the theory here repudiated, if it 
should be adopted, would go the length of making 
an infant in its nurse’s arms answerable for all the 
negligences of such nurse while thus employed in 
its service. Every person so damaged by the care- 
less custodian would be entitled to his action against 
the infant. If the neglect of the guardian is to be 
regarded as the neglect of the infant, as was asserted 
in the New York decision, it would, from logical 
necessity, follow that the infant must indemnify 
those who should be harmed by such neglect. That 
such a doctrine has never prevailed is conclusively 
shown by the fact that in the reports there is no in- 
dication that such a suit has ever been brought. It 
has already been observed that judicial opinions 
touching the subject just discussed are in a state of 
antagonism, and it would therefore serve no useful 
purpose to refer to any of them. It is sufficient to 
say that the leading text-writers have concluded 
that the weight of such authority is adverse to the 
doctrine that an infant can become in any wise a 
tort-feasor by imputation. 1 Shear. & R. Neg., § 75; 
Whart. Neg., § 311; 2 Wood Ry. Law, 1284. In our 
opinion the weight of reason is in the same scale.” 


———__>-____—_- 


AUTHENTICATION OF THE EXECUTION OF 
DEEDS BY CORPORATIONS. 


‘THE practice of authenticating the execution of 

deeds by corporations by oath, by the officer who 
attaches the seal of the corporation is so general that 
it is believed by most conveyancers and many record- 
ing officers to be the only method recogaized by law. 
This general impression is erroneous; the deed of a 
corporation aggregate may be acknowledged by the 
officer executing it or proved by a subscribing witness 
(who may be a person other than a member of the cor- 
poration) in like manner as a natural person or a co- 
partnership may make such acknowledgment or 
proof. 

A corporation aggregate is a legal entity composed 
of individuals and possessing rights belonging to none 
of its members; it can only act through its officers; its 
signature is its seal. A corporation in order to “sign” 
a deed must affix its seal. It is usual for an officer of a 
corporation to add to the seal his signature; this he 
may do in either of two capacities, viz., as subscribing 
witness or executing officer. 

The acknowledgment of a deed is simply the admis- 
sion of the party excuting the deed made to the officer 
designated by law to receive such admissions that 
he did execute the deed. The certificate of the officer 
of the fact of the acknowledgment is the statutory evi- 
dence of the admission. 

This certificate is made for the purpose primarily of 
record. It was not intended to add any thing to the 
effect of an instrument. As an instrument of evidence 
the deed can now be proved in the same manner as it 
could have been before the statute providing for the 
acknowledgment and proof of deeds. The law makes 
no distinction between natural and artificial persons, 
There is no doubt that the admission of an authorized 
gent or officer of a corporation will, in all its other 
affairs and trausactions made in or out of court, be 





binding on the corporatiou; why then should there 
be an exception in this instance? 

It has been determined that a subscribing witness 
could prove the execution of a deed by a corporation. 
Trustees, etc., v. McKechnie, 90 N. Y. 627. In this case 
the testatum clause read: 


“In witness whereof the parties of the first part 
have caused these presents to be signed by their presi- 
dent and sealed with the corporate seal the day and 
year first above written. 

(1. s. JOHN GREIG, 
President. 
Sealed and delivered 
in presence of 
Mark K. SIsBiey. 


Sibley, the subscribing witness, appeared before the 
commissioner of deeds and made oath that he knew 
John Greig, the person described in and who has exe- 
cuted said deed and saw him execute it, and that the 
seal thereto is the seal of the Ontario Female Semi- 
nary. This certificate was held sufficient to entitle the 
deed to be recorded. 

This case determines that a subscribing witness may 
make to the commissioner the admission of the cor- 
poration made to him as to the execution of the deed, 
or stronger still, to the act of the corporation in bis 
presence, and when so proven and certified the certifi- 
cate of such proof takes the place of the certificate of 
acknowledgment. 

If therefore the officer of a corporation can bind the 
corporation by his act in the presence of a witness or 
by his declaration to such witness who makes proof be- 
fore the commissioner of those facts, why cannot the 
same officer of the corporation go directly before the 
commissioner and make his own admission or ac- 
knowledgment of such execution, and why cannot the 
commissioner certify to the fact? In the first case he 
certifies that the subscribing witness testifies to the 
fact, and in the second he certifies that he knows the 
fact. If the officer cannot make his declaration to the 
commissioner upon what theory can it be claimed that 
he made such a declaration to anybody ? 

In the first case the declaration is a sort of hearsay 
evidence; in the second case it is direct knowledge. 

In Lovitt v. Steam Saw Mill Co., 6 Paige, 60, it was 
held that the officer intrusted with the common seal 
of the corporation stands in the character of subscrib- 
ing witness to prove that the seal affixed is that of the 
corporation. 

In Hooper v. Auburn Water Works, 37 Hun, 572, a 
deed was acknowledged by a treasurer of a corpora- 
tion, and the acknowledgment is certified in like man- 
ner as if made by the treasurer as an individual. The 
acknowledgment did not contain proof that the seal 
was that of the corporation or that it was affixed by 
its order, and it was held to be sufficient to authorize 
the record of the deed. 

In Kelly v. Calhouse, the United States Supreme 
Court says: ‘There is no statutory provision as to 
the execution or acknowledgment of deeds by corpora- 
tions. In such cases the officer affixing the seal is the 
party executing the deed within the statute requiring 
deeds to be acknowledged.”’ 17 Alb. L. J. 55; 95 U.S. 
710. 

Reason and authority seem fully to establish the 
power of a corporation as such to acknowledge. 

The abundant caution of conveyancers adds to the 
certificate usually made in cases of corporations that 
the seal was affixed by authority, etc. This is wholly 
unnecessary. Theseal of a corporation aggregate af- 
fixed to a deed is prima facie evidence that it was so 
affixed by authority of the corporation. 6 Paige, 60; 
Whitney v. Union Trust Co., 65 N. Y. 77. And there is 
no statute requiring that there be any resolution ex- 
cepting in cases of transfers by moneyed corporations of 
assets of the value of more than £1,000. 
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CLUB —EXPULSION — BY-LAWS. _ 
PENNSYLVANIA SUPREME COURT, MAY 26, 1890. 
COMMONWEALTH, EX REL. Burt, v. UNION LEAGUE OF 
PHILADELPHIA. 


The by-laws of a club gave the directors power ‘‘to sus- 
pend members,"’ and in case of no “appeal from the 
sentence of suspension,’’ the offender was to *‘ cease to be 
a member,” and if on appeal, the majority voted to sus- 
tain the sentence of the board, it was to “stand as the 
final judgment” of the club, “and the appellant there- 
upon forfeit all the rights and privileges of membership.” 
Held, that the suspension by the board was practically ex- 
pulsion, and that the sentence of the club was not an en- 
largement of the judgment. 

Under a by-law of a club giving the directors power of expul- 
sion ‘‘ for acts or conduct which they may deem disorderly 
or injurious to the interests or hostile to the objects” of 
the club, a member may be expelled for rude and ungen_ 
tlemanly conduct in the club-house, in that without provo- 
cation he charged a fellow-member with acting like a 
blackguard. 

Where the charter of a club incorporated for patriotic and 
social purposes gives the power to expel members, ‘‘ the 
causes which justify their expulsion, and the manner of 
effecting the same,” to be regulated by the by-laws which 
the corporation is empowered to make, a by-law is valid 
which gives the board of directors the power to expel a 
member ‘* for acts or conduct which they may deem dis- 
orderly or injurious to the interests or hostile to the ob- 
jects of’’ the club, with right of appeal to a meeting of 
the club. 

Such by-law is not unconstitutional nor illegal in that it does 
not specify the acts which will be deemed disorderly. 

One who becomes a member of a club will be held to aave 
known and assented to the provisions of its charter and 
by-laws with reference to the power of the board and of 
the majority to expel a member. 

The trial resulting in the expulsion of a member having been 
conducted in due form and in good faith by the club, the 
courts will not inquire into his guilt. 


PPEAL from Court of Common Pleas, Philadelphia 
county. 


A. T. Freedley and Jos. B. Townsend, for appellant. 
Bernard Gilpin and John G. Johnson, for appellee. 


CLARK, J. This proceeding in the court below was 
a mandamus, brought by Arthur Burt, to compel the 
Union League of Philadelphia to reinstate him to 
membership in the league, from which he had been 
expelled. The petition was filed, and the alternative 
writ issued, on the 28th of May, 1883, and on the 23d of 
June thereafter the defendant’s return was filed. The 
relator thereupon put in a plea traversing the return, 
but afterward withdrew the plea, and filed a demurrer. 
All relevant matters contained in the return must 
necessarily therefore be deemed admitted and accepted 
as true. By the return it appears that the Union 
League of Philadelpbia was incorporated on the 30th 
of March, 1864, during the war of the Rebellion, “for 
the purpose of fostering and promoting the love of re- 
publican government, aiding in the preservation of the 
union of the United States, and extending aid and re- 
lief to the soldiers and sailors of the army and navy 
thereof.’”’ By their charter the incorporators were en- 
titled to perpetual succession, and were enabled to take 
and hold title to real and personal property, and to 
dispose of the same, * provided that the clear yearly 
value or income of all the estate and property of said 
corporation, including interest on all moneys by them 
lent, shall not exceed the sum of ten thousand dollars, 
exclusive of the real estate in the actual occupancy of 
the corporation.” The officers of the league consist of 
a president, four vice-presidents and fifteen directors, 
to be elected annually, who are authorized to choose 
and appoint from their own number a secretary and a 
treasurer. 
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The third section of the charter is as follows: 
That the duties and rights of the members of the said 
corporation, the powers and functions of the offices 
thereof, the mode of supplying vacancies in Office, the 
times of meeting of said corporation or its Officers, 
the number which shall constitute a quorum thereof 
respectively, at any such meetings, the mode of elect. 
ing or admitting members, the terms of their admi. 
sion and the causes which justify their expulsion, ang 
the manner of effecting the same, and the mode ang 
manner in which the property of said corporatio, 
shall be divided and appropriated, in case of a dissoly. 
tion of said corporation, or winding up of its affairs, 
shall be regulated by the by-laws and ordinances of 
said corporation, which they are empowered to make 
and alter, in the manner which may be therein mep. 
tioned; provided, that the said by-laws and ordi. 
nances shall not be repugnant to, or inconsistent with, 
the Constitution and laws of the United States or of 
this Commonwealth.” 

The first section of the by-laws, afterward made in 
pursuance of the charter, provides as follows: “The 
members of the Union League of Philadelphia shal 
support the Constitution of the United States, dis. 
countenance, by moral and social influences, all dis 
loyalty to the Federal government, encourage and 
maintain respect for its authority, compliance withits 
laws, and acquiescence in its measures for the enforce. 
ment thereof, and for the suppressions of insurrection, 
treason and rebellion, as duties obligatory upon every 
American citizen.” 

By the return, moreover, it appears that “ although 
the purposes for which the corporate defendant was 
originally created were correctly set forth in the pre 
amble to its said charter, yet the purposes of social in- 
tercourse entered as an element into its usefulness, and 
as the causes which led to its creation ceased to exist, 
within little more than a year thereafter, the element 
of social intercourse increased, and although its mem- 
bers are, to a large extent, composed of persons of a 
certain political faith, as is the case with similar inati- 
tutions in other cities of the world, yet a chief purpose 
of the institution is, and long has been, the promotion 
of social intercourse between the members themselves, 
and between the latter and the guests of the corpora 
tion, and to this end there was and is required the 
adoption of, and strict compliance with, certain rules 
of internal discipline, regulating the intercourse within 
its walls.’”’ To advance the purposes of the league, and 
to promote the social relations of its members, the 
league became the owner of valuable real estate, upon 
which is erected a club-house, which is maintained and 
governed according to certain rules and regulations, 
contained in the by-laws, promulgated under the third 
séction of the charter. The second section of the first 
article, in defining “ the duties and rights of the mem- 
bers,’ provides that the members ‘shall have free ac 
cess to the rooms and library of the league, subject to 
such rules and regulations as may be prescribed from 
time to time by the board of directors.” The first, see 
ond, third and fourth sections of the second article, de- 
fining ‘‘the powers and functions of the officers,” pro 
vide that the board of directors shall consist of the 
president, vice-president and fifteen directors, elected 
annually, eight of their number to constitute a quo 
rum; that this board of direction shall have power to 
appoint executive committees to carry into effect the 
objects expressed in the charter, and to prescribe their 
duties, to “exercise a general superintendence of the 
affairs of the league, with the control and management 
of its property and effects,’”’ “ to make all rules for the 
management and regulation of the house, and the 
maintenance of good order therein, and to provide and 

enforce penalties for their infraction.” 

The fifth section of the same article is as follows: 





“A majority of the board shall have power to suspend 
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members for a willful infraction of the rules of the 
house, or of any by-law of the league, or for acts or 
conduct which they may deem disorderly, or injurious 
to the interests or hostile to the objects of the league, 
but the offender may appeal from the sentence of sus- 
pension, as hereinafter provided; but, prior to the sus- 
pension of a member he shall be entitled to a notice 
and a hearing before the board, or before a committee 
of the same, as he may elect.” 

The fourth article provides for an appeal, and the 
trial thereof, as follows: ‘*(1) A member suspended 
from the league, Dy sentence of the board of directors, 
may appeal therefrom, within thirty days after notice 
thereof postea on the notice board, by filing with the 
secretary a written notice of his appeal, and the rea- 
sons therefor; 1n case of no appeal within the time 
limited, he shall then cease to be a member of the 
league. (2) All appeals shall be tried in a meeting of 
the league, to be called for the purpose by the board of 
directors, within forty days after notice of the 
appeal shall be filed with the secretary. (3) The presi- 
dent, or one of the vice-presidents, shall preside at 
such meetings, and the cause of suspension shall be re- 
ported, in writing, by the board of directors, with a 
statement of facts on which their sentence was 
founded, a copy of which shall be furnished to the ap- 
pellant, on his application, to be made to the secretary 
at least ten days before the meeting. The appellant 
shall then present his defense in writing, to which one 
member of the board may reply orally. The appellant, 
or any one member in his behalf, may then rejoin, and 
a director may a second time speak in support of the 
charge, and no further discussion shall be allowed. 
The presiding officer shall then put the question, 
‘Shall the sentence of the board of managers in this 
case be affirmed?’ Ifa majority of the meeting shall 
vote in the affirmative, the sentence shall stand as the 
final judgment of the league, and the appellant shall 
thereupon forfeit all the rights and privileges of mem- 
bership. If less than a majority of the meeting vote in 
the affirmative, then the sentence of the board shall be 
reversed, and the appellant shall thereupon be restored 
to membership.”’ 

By the fifth section of article first, it is provided 
that, ‘‘ when a person shall cease to be a member, from 
any cause, all the interest he muy have in the property 
of the league, by reason of his membership, shall be 
vested in the corporation.” 

The penalty, in case of conviction of an offense un- 
der the fifth section of the by-laws, it will be observed, 
is, practically, expulsion. The suspension from the 
privileges of the league is only during the pendency of 
proceedings, upon conviction by the board, before and 
after appeal. If no appeal be taken within the time 
specified, or if one be taken and not sustained, expul- 
sion follows. Suspension indicates merely the status of 
the member after conviction by the board, pending the 
time for taking and trial of the appeal. The sentence 
of the league cannot therefore in any proper sense be 
said to enlarge the judgment, as intimated by the 
learned judge of the court below. We have quoted ex- 
tensively from the charter, to show that the power of 
expulsion was expressly conferred upon the corpora- 
tion by the charter, with the right to regulate the 
causes which would justify the exercise of that power, 
and to define the mode or manner of its exercise, and 
eveh more extensively from the by-laws, to exhibit the 
rules and regulations, which were made in pursuance 
of the charter, for the government of the league, and 
for the trial and expulsion of members offending 
against them, in order that we may, in the further 
consideration of the case, see whether or not these by- 
laws in any way conflict with the charter, or with the 
Constitution or laws, Federal or State. 

On the 3d of May, 1870, as we learn from the defend- 
aut’s return, the relator was elected a member of the 





league, and on the 7th of May signed the book of mem- 
bership, which contained a copy of the charter and by- 
laws. On the 30th of December, 1882, a formal charge 
was preferred against him by Mr. William E. Little- 
ton, a fellow-member, to the effect that the relator was 
guilty of ‘‘conduct unbecoming a gentleman, and a 
member of the league,” specifying more particularly 
that, on the Friday preceding, in the restaurant of the 
league, the relator had used grossly insulting language 
to the complainant, and that, under the circumstances, 
the complainant had no recourse but to report the 
facts to the league. Whereupon, ata meeting of the 
board of directors, on the 9th of January, 1883, the 
house committee reported the relator for action under 
article 2, section 5, of the by-laws, and moved that no- 
tice be sent to Mr. Burt in accordance therewith; and 
in the event that Mr. Burt should choose to be tried 
by a committee, the president was authorized to ap- 
point a committee, not exceeding five, to hear the case, 
and report to the board, which was agreed to. There. 
lator, having been duly notified, elected to be heard by 
a committee, and the president thereupon appointed 
Messrs. E. N. Benson, William C. Houston, Samuel C. 
Perkins, and Edwin H. Fitler, the four vice-presidents, 
to hear the case. That committee met at the league 
on the evenings of January 16th and January 24th, on 
both of which occasions Mr. Burt was present, and 
witnesses were examined. A counter-charge of the use 
of offensive language by Mr. Littleton, as a provocation 
for Mr. Burt’s conduct, having been filed, and an inti- 
mation given that Mr. Littleton was under the influ- 
ence of liquor at the time of the interviews between 
them, witnesses were called and examined upon that 
question also. Ata meeting of the board of directors 
held on the 13th of February, 1883, the committee re- 
ported that they were satisfied they had seen and 
heard every one who could throw any light on the oc- 
currence, which led to the report of the house com- 
mittee, and that they found the following facts: (1) 
That on December 9, 1882, Arthur Burt, in the res- 
taurant of the league, was guilty of rude and ungen- 
tlemanly conduct, and told a fellow-member, William 
E. Littleton, that he was acting like a blackguard. (2) 
That the offense was without provocation on the part 
of Mr. Littleton. (3) That Mr. Littleton was not at 
the time under the influence of liquor. The commit- 
tee submitted the following resolution: ‘* Resolved, 
that Arthur Burt has been guilty of a violation of arti- 
cle 2, section 5, of the by-laws of the Union League, 
and that he be, and is hereby, suspended, from this 
date, from the privileges of a member.’””’ Whereupon, 
on motion, the report was accepted by the board, and 
the resolution adopted. On the 13th of March, 1883, 
the relator entered and gave notice of an appeal, as- 
signing the following reasons in support of it: (1) That 
the testimony produced, at the hearing in the matter 
before the committee, does not show any sufficient 
cause for the seytence or suspension imposed by the 
board. (2) That the offense for which said sentence 
of suspension was imposed was of such a trifling nature 
that the punishment by suspension is an unnecessarily 
harsh and severe one. A special meeting of the league 
was thereupon called, upon due and proper notice, for 
trial of this appeal, on the 3d of April, 1883, the trial to 
be conducted under article 4 of the by-laws. There 
were present at this meeting two hundred and sev- 
enty-nine persons, which was a quorum—the presi- 
dent, George H. Boker, in the chair—and the trial was 
proceeded with. The statement of the board, in writ- 
ing, setting forth the facts as found by the committee, 
and the action of the board of directors thereon, was 
first read. In this statement, the board set forth that 
the counter-charge against Mr. Littleton, having been 
found to be wholly unwarranted, was deemed an ag- 
gravation of the relator’s offense; and the further fact, 
that the relator had on a previous occasion been sus- 
ca) 
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pended for a very gross offense of a similar character 
(which is fully set forth in the return), and had only 
been reinstated upon promise of amendment, and a 
pledge that there would be no further cause of com- 
plaint, was a matter which entered into the considera- 
tion of the board in inflicting the sentence of expul- 
sion. The relator’s statement in writing was then 
read. No witnesses were called. Neither of the par- 
ties appear to have expressed any desire to that effect. 
The appeal was submitted upon the facts found by the 
committee. Mr. Pettit addressed the meeting on be- 
half of the board; Mr. McVeigh, in behalf of Mr. Burt; 
and Mr. Perkins ‘closed the discussion. The president 
then put the question: ‘‘Sball the sentence of the board 
of managers, in this case, be affirmed?’’ The result of 
the vote was one hundred and forty-six ayes and sev- 
enty-five noes; members present, two hundred and 
seventy-nine. A majority of those present having 
voted in the affirmative, the president announced that 
the appeal was not sustained, and that Mr. Arthur Burt 
ceased to be a member of the Union League. 

We give this statement of the relator’s assignment, 
trial and conviction from the defendant’s return, 
where the facts, we think, are stated, not argumenta- 
tively, inferentially or evasively, but with fair and 
reasonable certainty. The cause of the relator’s dis- 
franchisement, and the proceedings by which it was 
effected, are distinctly and clearly set forth. It is true, 
the relator does not appear to have been found guilty 
of “acts or conduct’? which by the board were 
“ deemed disorderly,” or ‘‘ injurious to the interests or 
hostile to the objects of the league,” in totidem verbis ; 
he was found guilty of rude and ungentlemanly con- 
duct, in the league-house, in this: that, without cause 
or provocation, he charged upon a fellow-member that 
he was acting like a blackguard. This was certainly 
conduct of a disorderly character, especially as it oc- 
curred within the club-house, a place devoted to the 
cultivation of friendly political and social relations, 
between gentlemen, and might well be deemed disor- 
derly by the board of directors. That the board did 
deem the act disorderly, and injurious to the interests 
and hostile to the objects of the league, is shown by 
their formal resolution to that effect. It is not ex- 
pected that the proceedings of a trial of this character, 
which are conducted in most cases by persons un- 
learned in the law, will be expressed with absolute 
technical accuracy, or will be subjected to the severe 
scrutiny which is applied, by persons of critical profes- 
sional skill, in courts of law. If the proceedings are 
regular, and conducted in good faith; if the accused 
has been accorded a full and fair hearing; and a proper 
finding and judgment has been entered, upon the facts; 
and the whole proceeding is stated with substantial ac- 
curacy—it is sufficient. The trial seems to have been 
conducted in an orderly manner, according to the 
strict letter of the by-laws of the league. The proceed- 
ings are in due form, and the relator, for any thing 
that appears, was allowed the benefit of a full and im- 
partial hearing, before a committee of the board, at his 
own election. It does not appear that he was denied 
any right or privilege to which he was entitled. There 
is no allegation, much less evidence, of fraud or un- 
fairness, and we assume that the action of the league 
was in good faith. 

The only question, as we'understand the case, is one 
of power. Was the league duly and legally authorized, 
by the by-laws, to expel the relator from membership, 
for the offense charged, and of which he was con- 
victed? The case of Evans v. Philadelphia Club, 50 
Penn. St. 107, bears no analogy, in principle, to the 
case in hand. In that casethere was no express power 
of expulsion conferred in the charter, and the decision 
rested wholly upon the ground that the offense was not 
such as fell within the inherent powers of the corpora- 
tion at common law. The common-law power of ex- 
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pulsion, as declared in the opfnion of Chief Tustiog 
Woodward, who tried the case at nisi prius, may by 
stated thus: (1) The power of disfranchisement must, 
in general, be conferred by the charter. It is not gus. 
tained as an incidental power, excepting—First, when 
the member has been legally convicted of an infamous 
offense; or, second, when he has committed some act 
tending to the destruction or injury of the society, (2) 
The power to make by-laws is incidental to corpora 
tions, but is generally conferred by charter; by-laws 
however which vest in a majority the power of expul- 
sion for minor offenses are void, and expulsion under 
them will not be sustained. (3) In joint-stock compe- 
nies, or corporations owning property, no power of 
expulsion can be exercised, unless conferred by statute, 

On error to this court, these rulings at nisi pring 
were affirmed, by a divided court. Evans had beey 
convicted of breaking the sixty-fifth article of the by. 
laws of the club, by having an altercation within the 
walls of the club-house with Samuel B. Thomas, and 
by striking hima blow. ‘I look upon the occurrence,” 
says the chief justice, ‘‘as disorderly and injurious to 
the interest of the club, within the meaning of the 
sixty-fifth by-law, but as one of those ‘minor 
offenses,” * * * for which a majority have no 
power, even under the by-laws, to disfranchisea mem- 
ber; and, upon the doctrine of the cases I have re 
ferred to, I hold the by-law void, so far as it inflicts 
this extreme penalty for such an offense. I would be 
very sorry to say that any thing short of a statute 
could confer on a majority of the members of any cor- 
poration power to expel a fellow-member for merely 
disorderly conduct. * * * It is not a joint-stock 
company at present, for under its by-laws no pecuni- 
ary profits are divisible among the members, but it 
may become so; and, whether it does or not, the re- 
lator has a vested interest in its estate, and cannot be 
deprived of it by the proceedings that were had against 
him. On this point the authorities are clear, and with- 
out conflict. Nothing but an express power in the 
charter can authorize a money corporation to throw 
overboard one of itsmembers. I have shown that the 
act of incorporation contained no such power. On the 
contrary, it excluded it, for the proviso reads, ‘that 
nothing herein contained shall be so construed as to 
authorize said Philadelphia Association and Reading 

Room to do any other act or acts, in their corporate 
capacity, than are herein expressed.’’’ These excerpts, 
drawn from the opinion of the chief justice, show that, 
while he denied the common-law power of a corpora- 
tion to disfranchise its members, with the exceptions 
stated, he conceded that, where the power is conferred 
by the charter, it may be exercised even for minor of- 
fenses, and in money corporations. The Union League, 
although not a proprietary corporation, cannot in any 
strict sense be considered a joint-stock or moneyed 
corporation. Its objecu and purposes, as well as its 
management, are of a purely patriotic and social, and 
not a financial or monetary character. Although au- 
thorized to hold property, real and personal, to a cet 
tain limited extent, for the promotion of the objects 
of the league, it is plainly distinguishable from such 
corporations as are organized for business and for pur- 
poses of gain; and this is fully illustrated in the pres 
ent conduct of its affairs. In the by-laws it is provided 
that ‘‘no member shall receive any profit, salary or 
emolument from the funds of the league.” Members 
are admitted, not upon payment of the estimated value 
of a share or interest in the property of the league, but 
of a merely nominal sum as an admittance fee, and are 
charged with the payment of an annual tax of $26 for 
the support of the league, while their franchise and 
property rights are not inheritable, but continue for 
life, or during membership only. But, however this 
may be, the power of expulsion is expressly conferred 
by the charter, and the causes which shall justify it, 
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and the manner of affecting the same, are expressly 
committed to the corporation, to be regulated by the 
by-laws, which by-laws “the corporation and its offi- 
cers are empowered to make and alter in the manner 
therein mentioned.” It is plain also that, according 
to the by-laws made under this provision of the char- 
ter, a majority of the board of directors has the power 
to suspend a member for acts and conduct which they 
may deem disorderly, or injurious to the interests or 
hostile to the objects of the league, ‘‘and this suspen- 
sion, unless the member is subsequently restored, is 
equivalent to an expulsion.” 

It is contended however that this provision of the 
charter, and of the by-laws, is illegal and void, inas- 
much as the personal franchise and property rights of 
each individual member is subject to the action of a 
majority. We cannot see, nor has it been suggested, 
how this section of the charter can be said to be in con- 
flict with the Constitution of the State, or of the Uni- 
ted States; and, if it is not, it is more difficult to see 
how that may be said to be unlawful which the law- 
making power of the State has expressly declared to 
be lawful. The relator, at the time of his admission to 
the league, was bound to know the provisions of the 
charter, and will be held to have assented to its pro- 
visions, and to the frame of government which was 
lawfully set up in accordance therewith. By the 
terms of his admission, the relator voluntarily submit- 
ted himself in all matters pertaining to the govern- 
ment of the league to the action of the board, and of 
the majority; and he could not thereby have been de- 
prived of any constitutional or legal right, for the tri- 
bunal was practically one of his own selection. In the 
cases of Butchers’ Association, 35 Penn. St. 151, and 38 
id. 298, and Beneficial Association, id. 299, ap- 
plications for charters under the act of 1833 were 
refused by this court, for the reason that the provis- 
ions of their proposed charters gave entirely indefinite 
power over its members, and, as this was supposed to 
be incompatible with the spirit of our institutions, the 
charters were refused; but if they had been granted 
no one can doubt that the powers conferred, if exer- 
cised iu areasonable manner, and not arbitrarily or ca- 
priciously, would have been sustained. Here however 
we have a legislative charter accepted and acted upon. 
The powers of the corporation have vested, and it only 
remains for us to inquire whether these powers bave 
been exercised in a proper and legal manner. 

The case bears a closer analogy to Society v. Com., 52 
Penn. St. 125, where the corporation held a charter un- 
der act of 1791, in which the general power of expul- 
sion waa conferred, with the right to enact by-laws, 
and to alter, amend and repeal the same. The objects 
of the society were, in case of sickness of a member, to 
visit and to console him, and to give him advice and 
assistance; in case of death, to bury him, free of 
charge; and to assist the families of deceased mem- 
bers, according to the circumstances and available 
means of the society. The relator Meyer was convicted 
of “feigning himself sick without being so,” and of 
“drawing relief after his recovery,” which were 
offenses declared by the by-laws. It was held that the 
society had a clear right, under the charter, to pass 
sentence of expulsion for violation of the by-laws, and 
by reason of the nature of the offense, alike power at 
the common law. Speaking of the force and effect of 
the charter, Mr. Justice Agnew says: ‘‘ Having the 
force and effect of law by the provisions of the act al- 
lowing the incorporation, it * * * is no longer a 
subject of judicial inquiry as to the fitness of its ob- 
Jects, conditions and articles.’ In Franklin Beneficial 
Association v. Com., 10 Penn. St. 357, the society was 
organized under the act of 1791 for mutual assistance 
in sickness, etc. ; and, in order to provide against ex- 
traordinary perils, a by-law prohibited members from 
enlisting as soldiers in the army, and, notwithstanding 





the general and manifest impolicy of such a provision, 
it was said that in a proper case it might be sustained. 
Such an objection, the court said, would go to the le- 
gal existence of the association. If the articles were 
against the public policy, it belonged to the court, in 
the first instance, to withhold the certificate. And as 
the Legislature, by a direct statute, constituting the 
charter of the Union League, has expressly given to 
the members themselves the right, through their by- 
laws, to regulate the causes of expulsion, and the man- 
ner of effecting the same, we cannot see why the right 
thus conferred may not be exercised. The wisdom or 
policy of the provision having been determined by the 
Legislature, it is not now the subject of judicial in- 
quiry. 

Now, in view of the very general and comprehensive 
powers thus conferred, and of the objects and pur- 
poses, conduct and management, of the league, can we 
say that the by-laws, ordained pursuant to the charter, 
are unreasonable, arbitrary or oppressive, or that they 
violate any principle‘of natural justice? We see noth- 
ing unreasonable in a by-law of a club, consisting of 
geutlemen, who are associated for patriotic aud social 
purposes, requiring the observance of a proper de- 
corum and gentlemanly personal intercourse, between 
the members, while within the walls of the club-house. 
The lack of such regulations would certainly tend to 
promote such disorder and dissension as would be fatal 
to the attainment of the objects of the association. 
Any vilification of a member, or exbibition of personal 
rancor toward him, or the use of abusive or offensive 
epithets respecting him, especially iu his presence and 
hearing, within the club-house, is, without doubt, dis- 
orderly and injurious to the interests of the club. Nor 
is the by-law in question illegal, or in conflict with the 
charter, in this: that it does not desiguate and define 
the various and specific acts which will be deemed dis- 
orderly. To have anticipated in a by-law the various 
disorderly acts which might or could occur, wouid have 
required the exercise of a very fertile imagination. 
Neither the statute nor the common Jaw contains any 
such ridiculous detail. What is orderly, and what is 
disorderly, conduct, injurious to the interests and hos- 
tile to the objects of the league, must necessarily be 
determined by some proper tribunal; and the board 
of directors, to whom the practical management of its 
affairs is given, constitutes, in the first instance, the 
tribunal which the members have themselves set up, 
to have and exercise jurisdiction over such offenses. 
When Mr. Burt became a member of the league, he 
voluntarily submitted himself to this jurisdiction. He 
was admitted upon the terms of the charter, with 
knowledge that he must submit to all such regulations 
as the by-laws might reasonably provide, and that, for 
any willful violation or infraction thereof, he was lia- 
ble to be disfranchised. 

The offense of which he was convicted, it is true, was 
a minor offense; not such as would have justified his 
expulsion at the common law, but such as justified the 
league, acting in good faith, in the exercise of the pow- 
ers conferred by the charter, in imposing that sentence; 
and especially us the relator, on a previous occasion, 
had been suspended for an offense of a similar charac- 
ter, and was reinstated upon his promise of amend- 
ment, and his pledge that there would be no further 
cause of complaint. Nor is it wholly without signifi- 
cance that the counter-charge against Mr. Littleton 
was wholly groundless, unwarranted and untrue. It 
does not appear that the board of directors, nor the 
league, in the exercise of their powers, either in the 
framing of these by-laws, or in the trial and conviction 
of the defendant, acted arbitrarily or oppressively, or 
in any sense unjustly, or that Arthur Burt was dis- 
franchised without cause. The league in the trial of 
this cause acted as a judicial tribunal. The offense 
charged, although a minor offense, was such as brought 
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the relator within the jurisdiction. The trial was con- 
ducted in good faith and in due form, and the relator 
was convicted and sentenced in accordance with the 
law of the league, which we have said was in con- 
formity with the charter. We may judge of the cause 
of the expulsion and of the form of the proceedings 
(Com. v. German Soc., 15 Penn. St. 251), but we cannot 
review the case on its merits. 

The relator’s guilt of the offense charged in res judi- 
cata. The courts entertain jurisdiction to keep these 
tribunals in the live of order, and to correct abuses, 
but they do not inquire into the merits of what has 
passed in rem judicatum, in a regular course of pro- 
ceeding. Com. v. Beneficial Soc.,8 Watts & S. 247; 
Toram v. Association, 4 Penn. St. 519. In Society v. 
Vandyke, 2 Whart. 312, Chief Justice Gibson asserted 
that the by-laws of a private corporation like the pres- 
ent derived their force from assent either actual or 
constructive, aud the party assenting to the charter is 
consequently bound by every thing done in accordance 
with it; that when he has been regularly tried and ex- 
pelled the sentence of the society, acting in a judicial 
capacity, and within its jurisdiction, is not to be ques- 
tioned collaterally, while unreversed by supericr au- 
thority. ‘‘If he have been expelled irregularly,’’ the chief 
justice adds ‘*‘ he has his remedy by mandamus to re- 
store him, but neither by mandamus nor action can 
the merits of his expulsion be re-examined.”’ We 
quote from the opinion of Mr. Justice Agnew, in So- 
ciety v. Com., 52 Penn. St. 125, where the case in 2 
Whart. 312, is followed, and the same rule is recognized 
and approved. No case has been called to our attention 
in which a different rule is laid down. 

We have made no reference to the English cases cited 
at the argument. The English clubs are not incorpo- 
rated. They are formed under written articles of 
agreement, and the rules of law applicable thereto are 
somewhat different; for there the members ‘are held 
upon the footing of a personal contract; whereas, in 
the case of a corporation, as we have already said, the 
courts will see that {the powers conferred, and espe- 
cially the power of expulsion, are not exercised in an 
oppressive or arbitrary manner, but in good faith, and 
upon reasonable cause. We have confined our citations 
to our own cases, which however do not differ in any 
material respect from the cases elsewhere. One case 
has been brought to our attention (Pitcher v. Board, 20 
Ill. App. 319) which appears to beara very close anal- 
ogy tothe present. The board of trade was a body 
corporate, created by special act of the Legislature. It 
owned a large amount of property. Its object was the 
promotion of trade, and the admission fee was $10,000. 
The corporation was authorized to establish such rules, 
regulations and by-laws for the management of their 
business, and the mode in which it shall be transacted, 
as they might think proper, and had ‘‘ the right to ad- 
mit or expel such persons as they may see fit in man- 
ner to be prescribed by the rules, regulations and by- 
laws thereof.’”’ Pitcher was admitted as a member, 
and paid the price of admission, but was afterward 
charged with ‘‘ fraudulent conduct in a business trans- 
action,” an offense declared by the by-laws. He was 
tried before the board of directors under the by-laws, 
and, the charge being sustained, he was expelled. On 
a mandamus, it was held that, as the charter conferred 
a general power of expulsion to be exercised as pre- 
scribed by the rules, regulations and by-laws, that 
power was such as could be delegated to the board of 
directors. ‘‘1t seems to us,” says Judge McAllister, 
who delivered the opinion, “from a consideration of 
all the provisions of the act, that its framers intended 
to leave the whole subject-matter of the expulsion of 
members to be regulated, both as to method and tri- 
bunal, by rules and by-laws of the body, not inconsist- 
ent with the principles of natural justice or the Jaws of 
the land. In pursuance of that power, the by-laws, set 
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out in our statement of the case, were adopted, by 
which appellant on admission formally agreed to py 
bound. We are of opinion that such by-laws were ay. 
thorized by the act, are not inconsistent with any prin. 
ciple of natural justice, or the laws of the land, and arg 
valid; that the trial, conviction and expulsion of ap. 
pellant were by a tribunal, not only authorized by ap. 
pellee’s charter, but by reason of appellant agreeing to 
be bound by said by-laws."’ The case cited presents 
many points of similarity to the present case. The cor. 
poration, in both cases, owns property of large value, 
Members were admitted on payment of a mouey con. 
sideration. The power of expulsion was in both in. 
stances conferred by charter, and was delegated under 
the by-laws to the board of direction, noc only as to the 
cause, but as to the manner, of its exercise; and in 
neither case was the particular act or thing charged 
specifically se forth as an offense in the by-laws, but 
was, on the trial, so adjudged by the board of direct 
ors. Weare of opinion, after a careful examination 
of the whole case, that the learned court below erred 
in entering judgment for the plaintiff upon the demur. 
rer. The judgment is therefore reversed, and judg. 
ment is now eutered for the defendant. 


—_——_¢—__—_—— 


FOREIGN JUDGMENT—WHEN CONCLUSIVE. 
UNITED STATES CIRCUIT COURT, SOUTHERN DISTRICT 
OF NEW YORK, APRIL 28, 1890, 


Hiu.ton v. Guyort.* 

A foreign judgment in personam, rendered in 4 court of 4 
civilized country having jurisdiction of the subject-matter, 
in a cause involving the consideration of ordinary mercan- 
tile transactions between the parties, and in which the de 
fendant, one of our citizens and not domiciled there, ap- 
peared and defended for the purpose of protecting his 
property from seizure, cannot be impeached when sued 
on here, though the defendant was at the trial of such 
cause denied the benefit of our rules of evidence and 
procedure, and though the judgment was based on false 
testimony, and was erroneous. 


N equity. On plea. 


James C. Carter and Horace Russell, for complain- 
ants. 


W. D. Shipman and William D. Choate, for defend- 
ants. 


Wauuace, J. The defendants have interposed 1 
plea to a bill of discovery, and the plea has been set 
down for argument. The defendants are the repre 
sentatives of Fortin & Co., and have brought a suit at 
law in this court against the complainants, who com- 
pose the firm of A. T. Stewart & Co., upon a judgment 
rendered in a court of France in favor of Fortin & Co. 
against Stewart & Co., for a money recovery in the 
sum of $195,122, and Stewart & Co. have filed the pret 
ent bill in aid of their defense in the action at law. It 
is alleged in the bill that the complainants are not iu- 
debted on account of the matters for which the judg- 
ment was obtained by Fortin & Co., and that Fortin 
& Co. are indebted to them in a considerable sum, for 
which they are entitled to a judgment in their favor. 
All the facts to sustain these averments are set forth, 
and the bill alleges that the complainants have set up 
these facts by way of defense and counter-claim to the 
suit at law; and the bill prays for a discovery, up 
interrogatories anuexed, to enable the complainants 
to establish the facts. The bill also contains aver 
ments by way of anticipation of the defense, and sets 
forth facts which are intended to show that the judg- 








*42 Fed. Rep. 249. 
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ment of the French court is re-examinable, and that 
the complainants are at liberty to contest the merits of 
the original controversy. These averments are, in 
aubstance, that the suits which resulted in the judg- 
ment were brought by Fortin & Co. against Stewart & 
('o. before the ‘Tribunal of Commerce of Paris, upon 
matters of contract and account arising from dealings 
between the two firms at Paris and New York; that 
when the suits were commenced the members of For- 
tin & Co. were citizens of France, and domiciled there, 
and the members of Stewart & Co. were citizens of 
New York, aud were not within or resident within the 
jurisdiction of the court; that Stewart & Co. had 
property in France liable to seizure by the process of 
the court, and were obliged to appear and defend the 
suits brought against them to protect it from seizure, 
and were obliged, in order to defend the suits, to bring 
cross-suits to establish counter-claims against Fortin 
& Co.; that the trial of these controversies was unfairly 
conducted, the witnesses not being sworn or affirmed, 
hearsay evidence} being received, and the right of 
cross-examination of witnesses, and of compelling the 
production of books and papers, being denied, against 
the protests and to the prejudice of the complainants; 
that false testimony was given on the trial by Fortin 
& Co., and books and evidence fraudulently sup- 
pressed by them, and in cousequence thereof the court 
was misled in regard to the merits of the controversy ; 
and that the judgment was based upon false and 
fraudulent accounts and statements made by Fortin & 
Cv., and is erroneousin fact and in law. The plea avers 
and sets up the facts necessary to show that the suits 
brought by Fortin & Co. were commenced und prose- 
cuted inacourt having jurisdiction of the subject- 
matter, and that Stewart & Co. duly appeared therein 
by attorneys and counsel, and brought several suits in 
the same court against Fortin & Co., claiming affirma- 
tive relief; that the several suits were consolidated, 
and a final judgment rendered in all; that both par- 
ties appealed to the Court of Appeals of Paris from the 
judgment of the Tribunal of Commerce of Paris, and 
the judgment now sued upon in the action at law is 
the final judgment rendered by that court upon such 
appeal. The plea avers that the suits in both tribunals 
were prosecuted and conducted in all respects in ac- 
cordance with the course of practice and procedure 
prescribed for such tribunals by the laws of France, 
and that the final judgment of the Court of Appeals 
of Paris judicially decided and determined all the 
claims, matters and controversies between the parties. 

The defense interposed is properly brought forward 
by a plea, and if the judgment concludes the parties, it 
is an efficient bar to the relief sought by the bill. 

(Omitting a point of pleading.] 

Tested by the rules which have been adverted to, 
the plea must be taken as admitting that when the 
suits were commenced against Stewart & Co., none of 
the members of that firm were or could have been per- 
sonally served with process, but they were compelled 
to appear to protect their property in France from 
seizure; that they did not by their cross-suits invite 
the jurisdiction uf the French court; that on the trial 
of the suit they were denied the benefit of the rules of 
evidence and procedure which obtain in the courts of 
this country; that Fortin & Co. fraudulently sup- 
pressed evidence and gave false testimony upon the 
trial, and the court was misled thereby, to the preju- 
dice of Stewart & Co.; and thatthe judgment is erro- 
neous, and should have been in favor of Stewart & Co. 
fora large recovery. If the plea is good, it must be 
sustained upon the ground that the judgment of the 
French tribunal, notwithstanding these impeaching 
facts and circumstances, is not now re-examinable. 
The facts alleged in the bill are not inconsistent with 
the averment of the plea that the trial was conducted 
pursuant to the regular course of practice and proced- 





ure in the courts of France; and the interrogatories, 
if answered, would not tend to contradict that aver- 
ment. 

It is conceded by all the authorities that such a judg- 
ment may be impeached for fraud, because fraud 
avoids judgments as well as contracts of every nature. 
But the term “fraud” is indefinite, and when it is 
said that a judgment is vitiated and may be nullified 
by fraud it is not to be understood that the fraud 
which consists in false testimony, or the suppression 
of the truth, in respect to matters litigated upon the 
trial of the action which resulted in the judgment is 
sufficient to have this effect. It was said in United 
States vy. Throckmorton, 98 U. 8. 61, 68, “‘ that the mis- 
chief of retrying every case in which the judgment or 
decree rendered on false testimony, given by perjured 
witnesses, or on contracts ,or documents whose gen- 
uineness or validity was in issue, and which are after- 
ward ascertained to be forged or fraudulent, would be 
greater, by reason of the endless nature of the strife, 
than any compensation arising from doing justice in in- 
dividual cases.”” The court adjudged in that case that 
fraud of this description would not authorize the re- 
examination of a judgment, and the decision was 
placed upon the principle applicable to all domestic 
judgments, which is that the fraud which nullifies a 
judgment or decree cannot be predicated of false tes- 
timony, or forged documents, in respect to the dis- 
puted matter which has actually been presented to or 
considered by the appropriate tribunal. Vance v. Bur- 
bank, 101 U. S. 514; Moffat v. United States, 112 id. 32. 
The contrary was held in Abouloff v. Oppenheimer, 10 
Q. B. Div. 295, where the suit was upon a Russian 
judgment, and the defense was, in substance, that the 
judgment was obtained by false testimony of the 
plaintiff as to a fact in issue upon the trial which mis- 
led the court; and it was held that this was a good de- 
fense. The authorities cited in the opinions of the 
judges however do not sustain any such doctrine, be- 
ing cases in which no such question -awas discussed, 
like Ochsenbein v. Papelier, L. R., 8 Ch. 695, where the 
fraud was entirely extrinsic to the trial, and Bank v. 
Nias, 16 Adol. & E. (N. S.) 717, where the foreign judg- 
ment was held to be conclusive, and the particular 
question did not arise 'and was not alluded to. In 
Bigelow on Estoppel (Sth ed.), p. 307, the proposition is 
stated thus: ‘Indeed there is no doubt that it may 
be shown, against a foreign judgment in personam, 
that it was obtained by some fraud not inveclved in the 
examination of the merits of the case, such as prevent- 
ing the complaining party from presenting the merits 
of his case, or imposing upon the jurisdiction of the 
court, or corruption of the court, or collusion be- 
tween counsel, or the like. But it would seem to bea 
sound view of the law that this should be the limit, as 
appears to be the case in regard to questions of fraud 
relating todomestic judgments.” 

If a foreign judgment cannot be impeached for fraud 
of this kind, committed by the party who obtained it, 
much less would there seem to be any freason, when 
the judgment is obtained in a court of a civilized 
country, for impeaching it because in matters of evi- 
dence or procedure, not relating to jurisdiction of par- 
ties or subject-matter, the trial was condueted by rules 
and usages differing from those of our courts. The 
methods of investigation in different countries are ad- 
justed to the conceptions of expediency and propriety 
that prevail in each, and it would be mere bigotry to 
assert, that upon the whole, the truth of disputed 
facts is not as well ascertained in France or Holland 
or Germany as it is in England or the United States. 
Our law of evidence is largely a series of negations, 
sedulously framed, to exclude from consideration all 
indicia of the truth which do not fall within the class 
of those it regards as competent and safe, while in con- 
tinental countries a larger latitude of investigation is 
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indulged. In matters of evidence and procedure, to 
say nothing about the weightier matters of law, the 
wisdom of yesterday is the folly of to-day; and it is 
doubtful whether our present methods do not differas 
greatly from those of the recent period, when parties 
were not permitted to testify, as they do from the 
methods of continental countries. Who can say with 
reason that our system of investigation is more infal- 
lible than that of France; or that a French citizen sued 
here, could not as justly complain of our rules of evi- 
dence, or of a bill of discovery which compels him to ex- 
hibit his case in advance to his adversary, as one of our 
citizens sued in a French court could of the methods 
of procedure there. 

The judgment is not deprived of the usual efficacy 
of foreign judgments because the complainants did not 
owe allegiance to France, and were not originally amen- 
able to the jurisdiction of the Tribuual of Commerce 
of Paris. The complainants appeared in the suits, and 
submitted their rights to the investigation of that 
court and of the appellate court. They did this be- 
cause they deemed it for their interest to do so; and 
surely so long as they were given an opportunity to 
contest the claims of Fortin & Co., and availed them- 
selves of it, the circumstance that they were unwill- 
ing litigants cannot impair the jurisdictional sanctions 
of the judgment. Rousillon v. Rousillon, 14 Ch. Div. 
370; Vionet v. Barrett, 55 L. J. (Q. B. Div.) 39. They 
may not occupy the position of parties who have de- 
liberately sought the jurisdiction of a foreign tribunal, 
compelled their adversary to litigate there, and after 
litigating and being defeated, seek in the courts of 
auother sovereignty to impeach the conclusiveness of 
the judgment; but they are in the category of those 
who have had a reasonable opportunity to be heard, 
and have been heard upon the merits of their case. 
For these reasons, it seems that no exceptional grounds 
are found in the particular circumstances of the case 
for refusing to the present judgment the force and ef- 
fect which foreign judgments ordinarily have in suits 
brought upon them in the courts of another country. 
The plea admits however that the adjudication was an 
erroneous one, and should have been in favor of the 
complainant for a large money recovery, instead of one 
against them. Itis to be observed that the contro- 
versy between the parties was wholly in respect to 
commercial transactions between them, growing out 
of the manufacture of gloves in France by Fortin & 
Co., and the sale of them in New York by Stewart & Co. 
as consignees for Fortin & Co., and involved merely 
questions of general commercial law and of fact, cor- 
cerning which the testimony was principally in France. 
The case therefore presents the broad question, how 
far a foreign judgment, not impeachable for fraud, and 
rendered by a court having complete jurisdiction of 
the parties and the subject-matter, is re-examinable 
upon the merits in a suit brought to enforce it here. 
The question has been much discussed by the courts 
in England, and by the commentators here, with great 
diversity of opinion, and the result is summed up by 
Prof. Greenleaf, as follows: ‘The general doctrine 
maintained in the American courts, in relation to for- 
eign judgments in personam, certainly is that they are 
prima fucie evidence, but that they are impeachable. 
But bow far and to what extent this doctrine is to be 
carried, does not seem to be definitely settled. It has 
been declared that the jurisdiction of the court, and 
its power over the parties and the things in contro- 
versy, may be inquired into, and that the judgment 
may be impeached for fraud. Beyond this no definite 
lines have as yet been drawn.’’ 1 Green]. Ev., § 547. 

The amount involved in this case is large, and the 
question is one of so much doubt and interest that the 
judgment of this court will doubtless be taken to the 
Supreme Court for review, whichever way the ques- 
tion may be decided; cousequently it would seem to 





be quite useless to attempt in this opinion any ex. 
tended discussion of the authorities or statement of 
the reasons for the conclusions reached. At the time 
of the adoption of the Constitution of the United 
States, the rule established by the decided weight of 
judicial opinion in the English courts was that a for. 
eign judgment should be regarded merely as prima 
facie evidence of the debt, and that the merits were 
always re-examinuable. The earlier cases in the Ameri- 
can courts followed the English authorities in recog. 
nizing the rule to be that foreign judgments were 
merely prima facie‘evidence of the liability established. 
In some of them, notwithstanding the provision of the 
Constitution of the United States giving full faithand 
credit in every State of the judicial proceedings of 
every other State, domestic judgments of another 
State were treated as foreigu judgments, and were 
held to be re-examinable upon the merits. Litchcock 
v. Aicken, 1 Caines, 460; Taylor v. Bryden, 8 Johus, 
133. In others, and in the later cases with one or two 
exceptions, the question was as to the conclusiveness 
of domestic judgments, and the expressions in the 
preceding cases were reiterated obiter; and the effect 
to be given to foreign judgments did not receive the 
careful discussion which it subsequently underwent in 
the courts of England, and which led the English 
courts to recede from their former doctrine, and de- 
clare in favor of the general conclusiveness of such 
judgments. Thus it may properly be said that al- 
though the adjudications in this country are replete 
with dicta to the effect that foreign judgments are only 
prima facie evidence of indebtedness, the books con- 
tain very few cases in which the question has been 
necessarily considered and authoritatively decided. It 
is sufficient to refer to Bissell v. Briggs, 9 Mass. 462; 
Wood v. Gamble, 11 Cush. 8; Robinson v. Prescott, 4 
N. H. 451; Taylor v. Barron, 30 id. 95; Williams v. 
Preston, 3 J. J. Marsh. 600; Aldrich v. Kinney, 4 Conn. 
382; Graham v. Grigg, 3 Har. (Del.) 408. In the late 
case of Hanley v. Donoghue, 116 U.S. 4, Mr. Justice 
Gray says: ‘* Judgments recovered in one State of 
the Union, when proved in the courts of another, dif- 
fer from judgments recovered ina foreign country in 
no other respect than that of not being re-examinable 
upon the merits, nor impeachable for fraud in obtain- 
ing them, if rendered by a court having jurisdiction of 
the cause and of the parties.”’ 

According to Mr. Bigelow, only two of the reported 
cases in the American courts (Burnham v. Webster, 1 
Woodb. & M. 172, and Rankin v. Goddard, 54 Me. 28) are 
direct adjudications that such judgments are iuconclu- 
sive. Bigelow Estop.(5th ed.) 264. Most of them,in which 
such judgments have been stated to be inconclusive, are 
cases in which domestic judgments were under consid- 
eration, or where the court rendering judgment did not 
acquire jurisdiction, or where the real question was 
whether a foreign judgment was not prima facie evi- 
dence of indebtedness. Besides these cases men- 
tioned by Mr. Bigelow, two have been cited by coun- 
sel, those of Anderson v. Haddon, 33 Hun, 435, and De 
Brimont vy. Penniman, 10 Blatchf. 436. Anderson ¥. 
Haddon seems to have been a case in which the judg- 
meut was obtained without any jurisdiction of the per 
son of the defendant. In De Brimont v. Penniman 
the decree was a peculiar one, and Judge Woodruff as- 
sumed that it was not material whether the judgment 
was to be regarded as conclusive, or only as prima 
facie evidence of an indebtedness of the defendant; 
and he held that it was not prima facie evidence, be- 
cause it only declared a conditional liability of the de- 
fendant, depending upon the continuance of a state of 
facts not alleged to be then existing, saying: “ There 
is no award of any sum certain, to be presently paid, 
and the declaration does not show that any sum what- 
ever could even there (in France) be collected without 
a further application to the court.” 
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Although the ease of Rankin v. Goddard is treated 
by Mr. Bigelow asa direct adjudication thata foreign 
judgment is not conclusive, it seems only sto decide 
the familiar propositions that the jurisdiction may be 
inquired into, or the judgment be impeached for 
fraud. See same case, 55 Me. 391. The case of Burn- 
ham v. Webster is a carefully considered judgment of 
the Circuit Court of the United States; but if the 
views adopted there were to be applied to the present 
case they would not necessarily lead to a re-exami- 
nation of the merits of the original controversy. Mr. 
Justice Woodbury declared in that case that he would 
allow the prima facie obligation of a foreign judgment 
to be rebutted by showing that the merits of the claim 
to the controversy were not in fact considered, owing 
to some accident, mistake or agreement of the parties, 
or owing to any other sufficient excuse; that he would 
discriminate in favor of persons who had not willingly 
resorted to the courts of a foreign country, and against 
those persons who had voluntarily submitted them- 
selves to such courts; and that he would not allow the 
prima facie obligation to go far, if the judgment was 
that of a court of a barbarous or semi-barbarous gov- 
ernment, acting on no establisbed principles of civil- 
ized jurisprudence. 

If there are few authoritative rulings in this country 
which decide that foreign judgments are not conclu- 
sive when not impeachable for fraud or want of juris- 
diction, there are few which decide that such judg- 
ments conclude an inquiry into the merits. Two cases 
adjudge the point directly; and it was held in Lazier 
v. Westcott, 26 N. Y. 146, and in Baker v. Palmer, 83 Ill. 
568, that a Canadian judgment was entitled to the 
same conclusiveness when sued on here as a domestic 
judgment would be. The case of Railway Co. v. Mc- 
Henry, 21 Blatchf. 400, did not necessarily involve the 
point, as it does not appear in that case that the de- 
fendant offered any evidence to dispute the debt, and 
the only question necessarily under consideration was 
whether the foreign judgment was prima facie evi- 
dence of the debt. The doctrine of the general con- 
clusiveness of such judgments is maintained by the 
American commentators, among them some of our 
most distinguished jurists, and also by the more 
modern English cases, and it is placed upon the prin- 
ciple that one court should not permit the re-examina- 
tion of a cause upon its merits wheu the party seeking 
to impugn the judgment bas been fully heard, and 
the cause decided against him by another court. Mr. 
Justice Story (Confl. Laws, § 607) refers to the difficul- 
ties which would arise if a different doctrine were 
maintainable to the full extent of opening all the evi- 
dence and merits anew in a suit upon a foreign 
judgment when some of the witnesses might be 
dead, some of the vouchers lost, and the merits of the 
cause as originally presented re-examined upon a par- 
tial presentation of the evidence. Hesays: ‘Indeed 
the rule that the judgment is to be prima facie evi- 
dence for the plaintiff would be a mere delusion, if the 
defendant might still question it by opening all or any 
of the original merits on his side; for under such cir- 
cumstances it would be equivalent to granting a new 
trial. It is easy to understand that the defendant may 
be at liberty to impeach’ the original justice of the 
judgment, by showing that the court had not ju- 
risdiction; or that he never had any notice of the 
suit; or that it was procured by fraud; or that upon 
its face it is founded in mistake; or that it is irregular 
and bad by the local law —fori rei judicata. To such 
an extent the doctrine is intelligible and practicable. 
Beyond this, the right to impugn the judgment is, in 
legal effect, the right to retry the merits‘of the original 
cause at large, and to put the defendant upon proving 
those merits.’ 

And in Taylor v. Bryden, supra, Chancellor Kent, 
treating a domestic judgment asa foreign judgment, 








observed that to try over again, as of course, every 
fact which had once‘been decided by a competent 
tribunal, would be carrying the doctrine of re-examina- 
tion to an oppressive extent. 

The later English cases undoubtedly assert that for- 
eign judgments, whether against English subjects or 
foreigners, when obtained in suits of which the for- 
eign court had jurisdiction, and in which the defend- 
ant appeared, are in all respects as conclusive as the 
judgments of their own courts. They take the ground 
that the courts of one country should not sit to rehear 
causes which have been tried in another, and that a 
party against whom a foreign judgment has been ob- 
tained should not be permitted to allege error in the 
judgment, and try the controversy over again, but 
should resort to the mode of review or retrial in the 
foreign forum which is provided for by every system 
of jurisprudence in civilized countries. They decide 
that apy matters constituting a defense to the judg- 
ment, which might have been tried in a foreign court, 
cannot be again brought forward for the purpose of 
impeaching the validity of the judgment. This is the 
emphatic result of the more recent adjudications, al- 
though much [diversity of opinion among the judges 
is found upon the general subject. Scott v. Pilkington, 
2 Best & 8.11; Martin v. Nicolls, 3 Sim. 460; Bank v. 
Nias, 16 Adol. & E. (N. 8.) 717; Henderson v. Hender- 
son, 3 Hare, 100; Godard v. Gray, L. R., 6 Q. B. Div. 
139; Schibsby v. Weslenholz, id. 165; Rousillon v. Rou- 
sillon, 14 Ch. Div. 351; Vionet v. Barrett, 55 L. J. (Q. 
B. Div.) 39; Trafford v. Blanc, 36 Ch. Div. 600; Nouvion 
v. Freeman. 37 id. 244. In Godard v. Gray it was held 
that the judgment of a French court was not re-ex- 
aminable, although the judgment proceeded on a mis- 
take of English law in the construction of an English 
contract, which was apparent on the face of the judg- 
ment; and the principle of the decision was that a 
question of foreign law is a question of fact, and the 
party could not complain who had neglected to pro- 
duce sufficient evidence to enable the court to decide 
it correctly. In Vionet v. Barrett it was held that the 
judgment was conclusive, notwithstanding the de- 
fendant was not registered or domiciled, or under al- 
legiance to the foreign country, and appeared in the 
foreign court merely to protect his property from seiz- 
ure in case judgment should be given against him by 
default; and the judges cited with approval De Cosse 
Brissac v. Rathbone, 6 Hurl. & N. 301, where it was 
ruled that if a defendant voluntarily appears in a for- 
eign court, aud takes the chances of a judgment in his 
favor, be is bound by a judgment against him. These 
adjudications ignore any considerations of comity asa 
factor in influencing the effect of foreign judgments. 
They rest wholly on the practical and sensible doc- 
trine, which is applied to domestic judgments, that a 
litigant who had a fair opportunity to try his cause 
before a competent tribunal, and has availed himself 
of it, should acquiesce in the result, and if he has rea- 
son to complain, should pursue those means for cor- 
recting error provided by the jurisprudence of the 
tribunal, instead of resorting to another court. This 
is a much safer and more reasonable doctrine than that 
of the earlier adjudications, and if it works injustice 
in occasional instances, works less hardship generally, 
and promotes justice upon the whole. 

It is not necessary to consider whether a foreign 
judgment against one of our own citizens served with 
process while casually within the country of the judg 
ment, and who did not appear to defend, is not re-ex- 
aminable in a suit brought upon it here; nor whether 
such a judgment would be enforced here, although the 
defendant litigated his cause in the forefgn court, when 
it adjudges a liability which our laws do not sanction. 
It suffices to hold, and it is now held for the purpose 
of this case, that a foreign judgment in personam, ren- 
dered in a court of a civilized country having jurisdic- 
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tion of the subject-matter, in a cause involving the 
consideration of ordinary mercantile transactions be- 
tween the parties, and in which the defendant ap- 
peared and litigated, is, when sued on here, conclusive 
to the same extent that a domestic judgment is con- 
clusive. 

Judgment is ordered for the defendants upon the 


plea. 
———__ > ———_——— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

CRIMINAL LAW—RECORD OF FORMER CONVICTION— 
AUTHENTICATION — EVIDENCE. — (1) On trial for lar- 
ceny, a record of a former conviction of defendants 
for felony, in another State, certified by the clerk and 
by the judge of the court, is properly authenticated, 
under the act of Congress (R. S. U. S., § 905), where it 
does not appear that there was any presiding magis- 
trate or chief justice of that court, and is admissible 
in evidence. (2) Defendants’ photographs are admis- 
sible in evidence to corroborate a witness and estab- 
lish their identity. (3) An objection to the admission 
of the photographs on the ground that there were writ- 
ings damaging to defendants on their backs not taken 
when the photographs are offered in evidence, will not 
be entertained on appeal. June 17, 1890. People v. 
Smith. Opinion by Gray, J. Affirming 7 N. Y. Supp. 
953. 


INSURANCE — MUTUAL BENEFIT — NON-PAYMENT OF 
ASSESSMENTS—WAIVER OF FORFEITURE.—(1) The by- 
laws of a mutual benefit association provided that the 
failure of a member to pay an assessment within 
thirty days from the mailing of notice “shall be ac- 
cepted and taken as sufficient evidence that the party 
has decided to terminate his connection with the as- 
sociation, which connection shall thereupon terminate, 
and the party’s contract with the association shall 
lapse and be void; * * * or for valid reasons to the 
officers of the association (such as failure to receive 
notice of the assessment), he may be reinstated by 
paying assessment arrearages.’’ The association mailed 
a notice of assessment to the insured, who seven days 
before expiration of the thirty days was rendered 
insensible from a stroke of apoplexy, from which he 
died four days after the thirty days expired. On the 
day of his death a second notice was received: ‘‘ Cer- 
tificate forfeited for non-payment; may be renewed 
by immediate payment, if in good health."’ Held, that 
the contract had conditional life after expiration of 
the thirty days, which continued until it should be as- 
certained whether the insured had sufficient excuse 
for his failure to pay; and his affliction, coupled with 
his intention to pay, and subsequent tender of pay- 
ment by his representatives, continued the policy in 
force. (2) The provision in such policy, that the mem- 
ber might be relieved from the effect of forfeiture for 
non-payment of an assessment on giving a “valid” 
excuse to the officers of the association, does not vest 
in the officers the exclusive right to determine the 
validity of an excuse. Their determination is review- 
able in the courts. The word “valid,” as here used, 
is equivalent to “good,” “sufficient” or ‘‘ satisfac- 
tory,” and is not without judicial construction. In 
Boiler Co. v. Garden, 101 N. Y. 387, the defendants 
agreed to pay as soon as they “‘ were satisfied that the 
boilers as changed were a success,”’ and in an action to 
recover the contract price the defendants contended 
that by the stipulation it was for them alone to deter- 
mine whether the boilers were a success. This posi- 
tion was held to be untenable because ‘‘a simple alle- 
gation of dissatisfaction, without some good reason 
assigned for it, might be a mere pretext, and cannot 
be regarded.”” Judge Folger, in Miesell v. Insurance 
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which the Jaw will say a contracting party antl 
reason to be satisfied with, that the law will say he ig 
satisfied with.” This principle is further illustrated 
and applied in Folliard v. Wallace, 2 Johns. 39; City 
of Brooklyn v. Railroad Co., 47 N. Y. 475; Braunstein 
v. Insurance Co., 1 Best & S. 782, and Moore y. Wook. 
sey, 4 El. &. Bl. 243. (3) In such case, the legal right 
of the member to reinstatement does not cease with 
his death, but passes to the beneficiary under the pol- 
icy. Second Division, June 3, 1890. Dennis v. Massa 
chusetts Benefit Association. Opinion by Parker, J, 
Affirming 47 Hun, 338. 


Co., 76 N. Y. 115, states the rule as follows: 


OFFICE AND OFFICER—ELIGIBILITY.—An officer of 
the United States army, retired from active service on 
three-quarters pay on account of age, under Revised 
Statutes of the United States, sections 1254-1259, and 
Laws of the United States of 1882, chapter 254, though 
he still remains a part of the army, and may be ap. 
pointed to certain duties in connection with the Sol- 
diers’ Home, under certain circumstances, aud who 
has not been assigned to any duty by the Federal Goy- 
ernment after such retirement does not hold a Fed. 
eral office within the meaning of the Laws of New 
York of 1888, chapter 584, providing that the aqueduct 
commissioners appointed by the mayor of the city of 
New York “shall hold no other Federal, State or 
municipal office.” A “ public office’’ has been defined 
by this court to be ‘ta permanent trust to be exercised 
in behalf of the government, or of all citizens who may 
need the intervention of a public jfunctionary or off- 
cer. * * * Jt meansaright to exercise generally, 
and in all proper cases, the functions of a public trust 
or employment, and to receive the fees and emolu- 
ments belonging to it, and to hold the place and per- 
form the duty for the term and by the tenure pre 
scribed by law” (In re Hathaway, 71 N. Y. 238), and 
by the Supreme Court of the United States as “a pub- 
lic station oremployment conferred by the appoint- 
ment of government. The term embraces the ideas 
of tenure, duration, emolument and duties.’’ United 
States v. Hartwell, 6 Wall. 385; United States v. Ger- 
maine, 99 U. S. 508. Neither of these definitions, we 
think, applies to the defendant after his retirement, 
and at the time the appointment in question was made; 
and we can find nothing in the circumstance that be 
was entitled, under the act of Congress, to certain 
rights and privileges, and subject to the rules and arti- 
cles of war, that brings the case within the policy of 
the disqualifying clause of the statute, whether that 
policy was to secure to the State, under the authority 
of which the appointment was made, the benefit of his 
individual time and talents, or to guard against the 
influences to which the occupancy of a Federal office 
might subject him. The decisions cited from the 
Court of Claims and the United States Supreme Court 
(United States v. Tyler, 105 U. S. 244) hold that retired 
officers are in the military service of the United States 
in the sense that they are entitled to what is knowns 
“longevity pay.”” That proposition may be and is cou- 
ceded; but it does not prove that such a privilege, 8 
cured by special statute, in the nature of compenss 
tion for years of past faithful service, makes the bene 
ficiary the incumbent of a Federal office. The case of 
State v. De Gress, 53 Tex. 387, certainly does hold that 
an army officer on the retired list holds a Federal of 
fice, within the meaning of a statute of that State 
similar to the provision contained in chapter 584 of 
the Laws of 1888. That conclusion was reached how- 
ever by assuming that such a result must necessarily 
follow from the Federal decisions holding that he isin 
the military service, and a member of the army—©oll- 
siderations which, we think, do not control the que® 
tion. June 3, 1890. People v. Duane. Opinion by 
‘)’ Brien, J. Affirming 8 N. Y. Supp. 439. 
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~ PARTNERSHIP — FRAUDULENT CONVEYANCES. — (1) 
One partner, S., conveyed his interest in the firm 
property to his copartner, B., who agreed to pay all 
firm debts. The next day B. conveyed it to plaintiff, 
jn consideration of adebt due to plaintiff from the 
firm, and also a debt due from B. individually. 8. 
knew at the time he conveyed to B. that the convey- 
ance to plaintiff was to be made. There was evidence 
that the value of the property conveyed to plaintiff did 
not exceed the amount of his claim against the firm. 
Held, in replevin to recover the property from the 
sheriff, who had seized it under execution in favor of 
other firm creditors, that the question of fraudu- 
lent intent in the conveyance to plaintiff should have 
been submitted to the jury. (2) 2 Revised Statutes of 
New York, page 137, section 4, providing, in relation 
to fraudulent conveyances, that the fraudulent intent 
shall be deemed a question of fact, and not of law, 
does not forbid the court to direct a verdict, where the 
fraudulent intent conclusively appears on the face of 
the instrument, or by the uncontradicted verbal evi- 
dence. Feb. 25, 1890. Bulger v. Rosa. Opinion by 
Andrews, J. Affirming 6 N. Y. Supp. 38. 


PARTY-WALL — DESTRUCTION OF BUILDINGS. — An 
owner of two adjoining city lots erected buildings 
thereon, with a party-wall between, and afterward 
conveyed both lots to another, receiving back a mort- 
gage upon one of them, in which the Gividing line was 
described as running through the center of a party- 
wall. Defendant acquired title to this lot through a 
conveyance upon foreclosure of this mortgage, and 
mesne conveyances. Both buildings were afterward 
destroyed by fire, so that only the foundation re- 
mained. Held, that defendant’s easement terminated 
with the destruction of the buildings. The defendant 
insists that the wall did not cease to be a party-wall 
after the fire, and cites in support of his position 
Brondage v. Warner, 2 Hill, 145. His argument 
amounts to this, in effect: that if any fragment of the 
wall was left, or if only the foundation or cellar wall 
upon which it stood remained, in the Jegal vision the 
party-wall still stood, with its accompanying burden 
or benefit to the adjoining properties. But that I con- 
sider a doctrine untenable, and clashing with the doc- 
trine of property rights in land. Brondage v. Warner, 
supra, affords no support for it; for there the defend- 
ant’s right to use and occupy the wall in question lay 
in grant. The deed under which the defendant in 
ejectment claimed the right to continue to use the 
wall granted the right to build upon and occupy it. 
That had been done. The fire which had destroyed 
the plaintiff's store left the wall standing, which was 
occupied by the defendant. It still answered the pur- 
pose for which its use had been deeded, and there- 
fore the court held that the right to continue to use 
it had not been affected. The facts of this case are 
quite other. When the title of these two lots was 
severed by their conveyance to separate persons, the 
purchaser of each lot is presumed to have contracted 
in reference to the condition of the property at the 
time; and the openly-existing arrangement of a party- 
wall could not be changed so long as it stood and an- 
swered its purpose. It was made a party-wall upon 
the severance of the title, by the description of the 
boundary line, but the whole extent of the qualifica- 
tion, which resulted as to each lot owner's title, was 
the easement which the other acquired in the wall di- 
viding and supporting their respective buildings. 
Each was bound to preserve the existing order of 
things in that respect, and neither had any right to 
change the relative condition of his building to the 
injury of the adjoining one. The party-wall of the 
two buildings was an open and visible condition of the 
ownership of the property; and in legal contempla- 
tion, its use as such, while the buildings stood, was an 





element which entered into the contract of the pur- 
chaser, and which charged the land with a servitude. 
This principle of obligation is asserted in several cases, 
of which I only cite Lampman v. Milks, 21 N. Y. 507; 
Curtis v. Ayrault, 47 id. 79, and Rogers v. Sinsheimer, 
50 id. 646. But upon the destruction of the buildings 
the tenements reverted to their original or primary 
conditions of ownership. Their tenure was no longer 
qualified by the relative rights and obligations which 
previously existed. In the early case of Sherred v. 
Cisco, 4 Sandf. 485, the facts were quite similar to 
those in this record. Adjoining buildings were de- 
stroyed by fire, and nothing was left of a party-wall 
but the stone foundation. The plaintiff rebuilt on his 
lot; and when the defendant also rebuilt, he made use 
of the wall for his buildings, which plaintiff had erected 
on the old foundation. Thereupon, plaintiff sued to 
recover of defendant his contribution toward the ex- 
pense of the erection, and failed in his suit. In his 
opinion, Judge Sandford held that the agreement 
under which the party-wall had been built related to 
that wall only; and he said “ that when two owners of 
adjoining city lots unite in building two stores with a 
party-wall, we have no right to infer from that act an 
agreement binding upon them, and their heirs and as- 
signees, to the end of time, to erect another like party- 
wall, at their mutual expense, when that one is cas- 
ually destroyed, and so on, as often as the new one 
shares the same fate.’’ The principle of that decision 
I think, was a correct one, and it may be well applied 
here. The implied agreement that the party-wall ex- 
isting at the time of the conveyances of the two lots 
by their common owner should continue in its use and 
occupation as such cannot be extended so as to relate 
to a changed condition of things, caused by the casual 
destruction of the wall and buildings. In Partridge v. 
Gilbert, 15 N. Y. 601, Judge Denio, in his opinion upon 
the case, approves of Judge Sandford’s opinion in the 
case cited. He held that upon the occurrence of astate 
of affairs rendering the party-wall useless in its then 
condition, ** the mutual easements have become inap- 
plicable, and that each proprietor may build as he 
pleases upon his own land, without any obligation to 
accommodate the other.”” The facts of that case were 
not, of course, similar, for the action related to the 
right of the tenant of a building to recover damages 
for injuries to goods, etc., occasioned during the re- 
building by the defendant of a division wall. The case 
turned upon thenecessity for the removal of the old, 
and the rebuilding of a new, wall. But the opinions 
are instructive upon the subject before us, however 
unnecessary, in that respect, to the decision of that 
particular case. Very appropriately to this case, Judge 
Denio remarked also in his opinion, that “in the 
changing condition of our cities and villages, it must 
often happen, as it did actually happen in this case, 
that edifices of different dimensions, and an entirely 
different character, would be required; and it might 
happen too that the views of one of the proprietors as 
to the value and extent of the new buildings would es- 
sentially differ from those of the other, and the divis- 
ion wall which would suit one of them would be inap- 
plicable to the objects of the other.’’ The rule which, 
with the cessation of the necessity for the existence of 
a right, abrogates the right itself, is supported by the 
reason of the thing, as well as by legal principles. The 
mutual easements existed by force of the situation at 
the time of the severance of the ownership of the two 
lots, and with the change in that situation produced by 
the casual destruction of the buildings the reason for 
their existence ceased. Thenceforth they were inap- 
plicable, and the lands were free for the lawful uses of 
their owners. The easement was measured in its ex- 
tent and duration by the existence of the necessity for 
it. When the necessity ceased, as it did by the de- 
struction of the buildings and wall, the rights resulting 
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from it ceased also. Ogden v. Jennings, 62 N. Y- 531. 
In Holmes v. Goring, 2 Bing. 76, that principle was laid 
down ina case of aright of way. June3, 1890. Heartt v. 
Kruger. Opinion by Gray,J. Affirming5 N.Y.Supp. 219. 


SPECIFIC PERFORMANCE—RECORD OF DEED—RESI- 
DENCE OF ACKNOWLEDGING WITNESS.—(1) A deed ac- 
knowledged by a subscribing witness, whose residence 
did not appear from any part of the record or the offi- 
cer’s certificate, as required by 3 Revised Statutes of 
New York (7th ed.), page 2218, section 12, was recorded 
without authority, and the record was improperly ad- 
mitted as evidence to show title. We find no authorities 
holding that a material provision of the statute, ex- 
pressly required to be stated, can be wholly disregarded 
and a deed thus acknowledged lawfully admitted to 
record. That adeed improperly recorded cannot be 
read in evidence has been determined in numerous 
cases. Morris v. Keyes, 1 Hill, 540; Clark v. Nixon, 5 
id. 36. The cases of Jackson v. Gumaer, 2 Cow. 552; 
Iron Co. v. Reymert, 45 N. Y. 703, and Academy v. 
McKechnie, 90 id. 618, referred to by the respondent, 
all arose under deeds executed previous to the adop- 
tion of the Revised Statutes, and uuder a statute 
which did not require the residence of the subscribing 
witness to be stated in the certificate of acknowledg- 
ment. (2) A vendee under an executory coutract for 
the purchase of lands will not be compelled to accept 
the title when it appears that such record is the only 
written evidence of a conveyance from one who is con- 
ceded to have had title less than twenty years before, 
although the execution of such deed was satisfactorily 
proved by parol. The question what constitutes a 
marketable title has been the frequent subject of dis- 
cussion in this court in recent cases, and may be re- 
garded as settled by authority. The rule as to the 
quantity of such title is quite fully stated by Judge 
Earl in Moore v. Williams, 115 N. Y. 586. He there 
says: “There is no record or document which pre- 
cludes Barnes from enforcing his judgment against the 
lot. The recitals in the deed of Guion to those de- 
fendants do not bind him, and are not evidence 
against him—a prior incumbrancer. All the evidence 
to defeat his lien rests in parol, and depends upon the 
memory of living witnesses. Whenever Barnes at- 
tempts to enforce his lien against the lot, he can be de- 
feated only by a resort to the evidence of such wit- 
nesses, who may then be dead or inaccessible. * * * 
Is a purchaser bound to take a title which he can de- 
fend only by aresort to parol evidence, which time, 
death or some other casualty may place beyond his 
reach? * * * Aside from the language used in the 
contract, it is familiar law that an agreement to make 
a good title is always implied in executory contracts 
for the sale of land, and that a purchaser is never 
bound to accept a defective title unless he expressly 
stipulates to take such title, knowing its defects. 
* * * A good title means not merely a title valid, 
in fact, but a marketable title, which can again be sold 
to a reasonable purchaser, or mortgaged to a person of 
reasonable prudence as a security for a Joan of money. 
A purchaser will not generally be compelled to take a 
title when there is a defect in the record title which 
can be cured only by aresort to parol evidence.” It 
was also said by Judge Andrews in Fleming v. Burn- 
ham, 100 N. Y. 10: “A title open to a reasonable 
doubt is not a marketable title. The court cannot 
make it such by passing upon an objection depending 
on a disputed question of fact, or a doubtful question 
of law, in the absence of the party in whom the out- 
standing right was vested. He would not be bound by 
the adjudication, and could raise the same question 
in a new proceeding. * * * It would especially be 
unjust to compel a purchaser to take a title, the valid- 
ity of which depended upon a question of fact, where 
the facts presented upon the application might be 
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“ehanged on a new inquiry, or are open to opposing in- 


ferences.” See Vought v. Williams, 120 N. Y. June 
3, 1890. Jrving v. Campbell. Opinion by Ruger, ©. J, 
Reversing 4 N. Y. Supp. 103. 


STATUTE OF FRAUDS — PROMISE TO PAY ANOTHER’s 
DEBT—CONSIDERATION.—W here one creditor, by parol, 
promised both the debtor and another creditor that 
he would pay the debt due the latter, whereupon he 
was allowed to receive a confession of judgment for 
the amount of both debts, this was a new and inde. 
pendent consideration from the other creditor, and 
was sufficient to sustain the promise. In order to dig. 
pose of this appeal it is only necessary to state that 
there is a class of cases of this character which is not 
subject to the statute of ‘frauds, and to determine 
whether the case under consideration belongs to that 
class or not. The distinction between parol promises 
of this character is “* not in respect to its particular 
nature or kind, bat in respect to the parties between 
whom it moves.’”’ In one class the consideration is 
characterized as ‘‘ new and original moving between 
the newly-contracting parties.” Mallory v. Gillett, 2 
N. Y. 412-419. In the language of Chief Justice Shaw, 
in Nelson v. Boynton, 3 Metc. 396-400, the other class 
(not within the statute) is ‘* where, although the effect 
of the promise is to pay the debt of another, yet the 
leading object of the undertaker is to subserve or pro- 
mote some interest or purpose of his own.” In the 
language of Chief Justice Savage, in Farley v. Cleve- 
land, Cow. 432-439, ‘tin all these cases (referring to 
cases which are not within the statute of frauds) 
founded upon a new and original consideration of 
benefit to the defendant, or harm to the plaintiff, mov- 
ing to the party making the promise either from the 
plaintiff or the original debtor, the subsisting liability 
of the original debtor is no objection to a recovery.” 
Chief Judge Comstock, in Mallory v. Gillett, approves 
of this classification of Chief Justice Savage, ‘* because 
it includes a variety of cases found in the books, where 
the new consideration springs from the original debtor 
and not the creditor, as for example, where the debtor, 
by conveyance of property or otherwise, places a fund 
in the hands of a third person, the latter promising iu 
consideration thereof to pay the debt.’’ The distin- 
guishing characteristic which removes aclass of cases 
from the operation of the statute of frauds is that there 
was a new and independent consideration, moving 
either from the original debtor or creditor to the 
promisor, or as better expressed by Judge Bronson 
in Brown v. Curtiss, 2 N. Y. 225, where “ there was a 
new and distinct consideration, independent of the 
debt of the maker and one moving between the parties 
to the new promise.’’ Kingsley v. Balcome, 4 Barb. 
131. I will add but a single case upon this point: Jud- 
son v. Gray, 17 How. Pr. 289, affirmed in the Court of 
Appeals. In this case the defendant promised if the 
debtor of the plaintiff would give him, the defendant, 
a note for the amount the debtor owed the plaintiff, 
the defendant would pay that sum to the plaintiff. It 
seems to me there was in this case sufficient evidence 
from which the jury might have found a good consid- 
eration for the promise to pay the plaintiff, and further 
that the consideration was characterized by the ele- 
ment which removes the promise beyond the opera- 
tion of the statute of frauds. Marie v. Garrison, 83 N. 
Y. 14; Todd v. Weber, 95 id. 181, 192, 194, 195, citing 
Barker v. Bucklin, 2 Den. 45; Judson v. Gray, 17 How. 
Pr. 289; Hendrick v. Lindsay, 93 U. S. 143, and other 
cases. Hence this case is free from any possible em- 
barrassment arising in the cases of Lawrence v. Fox, 
20 N. Y. 268; Burr v. Beers, 24 id. 178, but isin en- 
tire harmony with them and kindred cases. Second 
Division, June 10,1890. First National Bank of Sing 
Sing v. Chalmers. Opinion by Potter, J. Follett, ©. 
J.,and Brown, J., dissenting. Reversing 39 Hun, 468. 





a a a a a a a a a a a a a ae ae 


-_ 


TH wt th da ket OC 2D we @ 


eoseoaocko 


ec mews oa.o 


pon Be | 


THE ALBANY LAW JOURNAL. 


117 

















SURETY—LIABILITY.—The sureties on a bond con- 
ditioned for the faithful performance of the principal’s 
duties as book-keeper, ‘‘ or if he shall be appointed to 
any other office, duty or employment, he shall also 
faithfully perform”’ the duties of that position, are 
liable for his defalcation as cashier’s clerk, to which 
position he was promoted from bookkeeper. Second 
Division, June 17, 1890. Fourth National Bunk of New 
York v. Spinney. Opinion by Vann, J. Parker, J., 
dissenting. Distinguishing Association v. Conkling, 90 
N.Y.117. Affirming 47 Hun, 293. 


——__>—__—__—_- 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONFLICT OF LAWS—INJUNCTION—CONTEMPT—JU- 
RISDICTION.—Upon the hearing of a motion for ali- 
mony, it appeared that the decree of divorce was based 
upon a contract of marriage signed by the parties; that 
the divorce suit was still pending, an appeal having 
been taken from the decree entered therein; that be- 
fore the present proceedings defendant sued plaintiff 
in the Circuit Court of the United States, anda decree 
was entered in such suit declaring said marriage con- 
tract fraudulent and void, and an order was entered 
perpetually enjoining the plaintiff from alleging the 
validity of the contract, and from making any use of 
the same in evidence or otherwise to support any claim 
under it. Upon interposing this decree on the bearing 
of the motion, the defendant asked the court to com- 
pel the plaintiff to obey said injunction. Held, that 
it was error to refuse this request and enter a judgment 
foralimony. The record shows that the Circuit Court 
of the United States (the court in which such action 
was brought) acquired jurisdiction of the persons and 
subject-matter before the commencement of this ac- 
tion, Consequently, no matter when its judgment 
was rendered, whether before or after the date of the 
judgment of any other tribunal subsequently acquir- 
ing jurisdiction over the same persons and subject- 
matter, the final judgment in that case became bind- 
ing and conclusive as to that subject-matter, upon all 
persons and upon all other courts and tribunals what- 
svever. Taylor v. Taintor, 16 Wall. 370; Shoemaker v. 
French, Chase, 267; Gaylord v. Railroad Co., 6 Biss. 
286; Union Mutual Life Ins. Co. v. University of Chi- 
cago, 10 id. 191; Mason v. Piggott, 11 Ill. 88; Bellows 
Falls Bank v. Rutland & B. R. Co., 28 Vt. 470; Stearns 
v. Stearns, 16 Mass. 170; Insurance Co. v. Howell, 24 
N. J. Eq. 239; Brooks v. Delaplaine, 1 Md. Ch. 354; 
Withers v. Denmead, 22 Md. 146; New Orleans vy. 
Steamship Co., 20 Wall. 393. The judgment of the 
court below for alimony and costs was essentially based 
upon this identical (contract or instrument, for the 
court expressly finds that it was the only contract or 
agreement of marriage between the parties. There 
could be no marriage without a contract or agreement 
of the parties. Without marriage there could be no 
divorce, and without this judgment for divorce there 
would have been no judgment for alimony or costs. 
This judgment in the Circuit Court was and is the 
ouly final judgment on the question of the validity of 
the contract upon which this alleged marriage de- 
pends. Upon the application to have the judgment 
for alimony and costs entered up against this executor, 
he interposed this judgment of the Circuit Court, 
showing an adjudication, the legal effect of which was 
to determine that under this contract there had been 
no marriage, and consequently that there could be no 
divorce, and forever enjoining the plaintiff from as- 
serting any marital or property rights under it, and 
asked that the court compel her in this action to obey 
said injunction. It was error in the court to deny this 
request. In Engles v. Lubeck, 4 Cal. 32, this question 





“was fully considered and passed upon by this court. 


The action was ejectment, and the defendant moved 
for a stay of proceedings on the ground that he had 
commenced a suit in the Fourth District Court (a court 
of co-ordinate jurisdiction), and obtained an injunc- 
tion against the plaintiffs, restraining them from dis- 
turbing his possession of the land in question. This 
court, in discussing the question, says: ‘It is said 
however that the injunction operates upon the party, 
aud not upon the court, and that therefore the court 
of the Seventh District was right not to regard it, and 
the defendant’s remedy is by attachment for con- 
tempt in the Fourth District. We prefer to lay down 
a different rule. The remedy suggested, for aught 
that we can see, may be fraught with difficulty, and 
involve the parties in needless expense. Whenaparty 
obtains an injunction to restrain the prosecution of a 
suit, he acts upon the presumption that the process of 
the court will be respected, and it may reasonably be 
supposed that he declines to make the necessary prepa- 
ration for the trial of his case. Tbis ought certainly 
to be considered a good reason even for granting a con- 
tinuance. But we think that the propriety of the ob- 
servance of the injunction, by the court to whose no- 
tice it is brought, may be properly placed upon higher 
grounds. The comity which one court owes to another 
of concurrent jurisdiction should always prevent the 
one from lending itself as an instrument in permitting 
a contempt of the process of the other. The one should 
regard the party attempting to proceed in defiance of 
the authority of the other as laboring under the same 
disability to ask for the action of the court as if he was 
an alien enemy, or under the ban of a decree of out- 
lawry at common law. Such being the opinion we en- 
tertain upon this point, we cannot permit the judg- 
ment to stand.’”’ Page 33. To claim alimony and costs 
under a judgment based upon that alleged marriage 
contract was to make a claim under and by virtue of 
that writing, in violation of the injunction. Cal. Sup. 
Ct., June 10, 1890. Sharon v. Sharon. Opinion by 
Fox, J. 


CoRPORATIONS—LIABILITY OF STOCKHOLDERS—FOR- 
EIGN CORPORATIONS.—(1) By statute under which min- 
ing corporations are organized, it is provided that the 
stockholders thereof shall be personally liable for all 
claims for labor performed, to enforce which a joint 
action may be brought in assumpsit against the cor- 
poration, and any or all of the stockholders; that such 
action shall be brought in the county where the mine 
is located; and that execution shall not be levied on 
the property of stockholders until it appears by the 
certificate of the clerk of the court, indorsed thereon, 
that the corporation property has been exhausted. 
Held, that a bill in equity to enforce such liability will 
not lie against the stockholders alone. It is contended 
that inasmuch as the Constitution of that State created 
this liability without providing any special remedy or 
method of enforcement, it may be enforced by the 
usual remedies for the enforcement of any such gen- 
eral liability. The constitutional provision is that 
‘the stockholders of all corporations and joint-stock 
associations shall be individually liable for all labor 
performed for such corporation or association.” Tt was 
held in Hanson v. Donkersley, 37 Mich. 184, that this 
liability is not primary but collateral, and in a suit 
under the statute the statutory conditions must be 
fully complied with; and in Peck v. Miller, 39 Mich. 
594, it was held that if the constitutional provision is 
sufficient to execute itself, it can be only by some pro- 
ceeding in equity, but that there is no remedy at law 
to do complete justice in such a case without some aid 
of statutes. In Morley v. Thaser, 3 Fed. Rep. 737, itis 
held by Judge Clifford that a similar constitutional 
provision of Massachusetts could not execute it- 
self, and required legislation to carry it into effect, by 
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prescribing the means and mode of its enforcement, 
and that it is clear that the statutes passed in fulfill- 
ment of that requirement constitute the unmistakable 
rule of decision, and furnish the only basis of judicial 
action. To the same effect are Fusz v. Spaunhorst, 67 
Mo. 256; French v. Teschemuaker, 24 Cal. 518, and 
Groves v. Slaughter, 15 Pet. 449. It is inconceivable 
how any remedy could be effectual without the aid of 
statutory provisions. But the plaintiff is estopped 
from so claiming by his complaint, that predicates the 
action on the statutory liability, and refers to the 
statutory proceedings of the corporation by which the 
liability was incurred. The action is brought under 
the statute, and as a matter of course, the statute must 
be complied with. The remedy provided by the stat- 
ute is exclusive of all others. ‘The statute which 
creates it (the corporation) may also declare the pur- 
pose of its creation, and provide for the manner of its 
enforcement.” Pollard v. Bailey, 20 Wall. 520. 
* Where the statutes of the State which creates a cor- 
poration, making the stockholders liable for the cor- 
porate debts, provide a special remedy, the liability of 
a stockholder can be enforced in no other manner.” 
Bank v. Francklyn, 120 U. 8. 747. ** Where the statute 
prescribes expressly the form of the remedy it is the 
well-established rule that that remedy was intended 
by the Legislature to exclude every other, and it must 
be strictly pursued.” Cook Stocks, § 220, and cases 
cited. The remedy by assumpsit is ample and adequate, 
and therefore a suit in equity will not lie. There must 
be a judgment in an action at law to be enforced by 
execution after the property of the corporation is ex- 
hausted. The judgment must be against the corpora- 
tion and stockholders jointly, and so also the execution 
with the clerk’s indorsement thereon, to first exhaust 
the property of the corporation. The fact that the 
corporation is insolvent, and its property sold, can 
make no difference. The statute makes no such ex- 
ception, and it must appear that its property is ex- 
hausted, by return to that effect on the execution, be- 
fore taking the property of the stockholders. This ac- 
tion is nominally in equity, but no relief of an equit- 
able nature is demanded, and it finally resulted in a 
judgment at law to be enforced by execution. It is 
held in Thompson yv. Jewell, 43 Mich. 240, that the ac- 
tion must be brought against the corporation and 
stockholders jointly, and that the word *‘ may ”’ in the 
statute is permissive and optional only as to the num- 
ber of the stockholders, as “any or all.’’ In Milroy v. 
Mining Co., 43 Mich. 231, it is held that such remedy 
is exclusive, and that the corporation must be joined 
in every case. It follows therefore that this action is 
not properly brought. It is in equity, when it should 
be in assumpsit. It is brought against stockholders 
alone, when it should be against them and the cor- 
poration jointly. (2) The courts of this State have no 
jurisdiction in such a case, and it is confined to the 
courts of the State of Michigan, under whose laws the 
corporation was created, and by which it is governed. 
There are two reasons iu the uct itself why this is so: 
(1) No jurisdiction can be obtained to render a per- 
sonal judgment against the corporation any where 
else; (2) actions are limited to a particular place in 
that State. But it isa principle of law that does not 
appear to be questioned, that where a special remedy 
against stockholders is prescribed by the statute under 
which the corporation is formed, it must be enforced 
in the courts of that State exclusively. Where the 
act requires judgment to be first obtained, and exe- 
cution to be first issued against the corporation, and 
its property exhausted, it is contemplated that such 
judgment must be obtained, and the execution issned, 
in the State in which the corporation exists. Bank v. 
Bliss, 89 N. Y. 338; Dean v. Mace, 19 Hun, 391. Where 
the liability and the remedy against stockholders are 
statutory they are confined in their operation “ to the 
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limits of the sovereignty creating the corporation, ang 
without extra-territorial force or obligation.” Lowry 
v. Inman, 46 N. Y.119. “A remedy given by the stat. 
utes of another State to creditors of a corporation 
against its stockholders is not available in the State 
of New York.” Christensen v. Eno, 106 N. Y. 97, [y 
Nimick v. Iron-Works Co., 25 W. Va. 184, it is held 
that under a similar statute as to the liability of stock. 
holders of the State of Ohio, the corporation is a neg. 
essary party, and that the remedy must be pursued iy 
the courts of that State. “A creditor of a corporation 
established in New Hampshire, the stockholders of 
which are individually liable for its debts under the 
statutes of that State, * * * cannot maintain, 
bill in equity * * * to enforce his claim against 
the stockholders (in Massachusetts), although some of 
them live here.’”’ Erickson vy. Nesmith, 4 Allen, 233, 
Jurisdiction in such a case cannot exist outside of the 
State where the corporation was created, because it 
cannot be obtained over the corporation, which ig q 
necessary party. Patterson v. Lynde, 112 Ill. 19%. It 
is not necessary to cite more cases. The principle 
would seem to be self-evident. We hold therefore that 
this action is not properly brought, nor brought withig 
the proper jurisdiction. Wis. Sup. Ct., May 20, 1890. 
May v. Bluck. Opinion by Orton, J. 


LOTTERIES—VOTING AT FAIRS.—The game practiced 
ir: aid of fairs and charities, of voting with tickets pur. 
chased at fixed prices for candidates, of whom one in 
whose name the most tickets are voted is to receive 
some article which the whole number of tickets pays 
for, is not illegal, either under the statute or at com- 
mon law, in this State. Every thing is not a game of 
chance that chances may attach to. The refinementof 
illustration indulged in by counsel for plaintiff to de- 
monstrate this matter to bea game of chance would 
apply with well-nigh equal force to the general trans- 
actions of life. The scheme, at this time one of the 
fashions of society to obtain aid for charitable purposes, 
seems to amount to this: The charitable association 
offers an article for presentation to the person, in some 
profession, office or occupation, in whose name the 
most money is contributed for the article. The article 
is not drawn by any ticket nor by any person; the only 
possible chance, if it can be called such, connected 
with the affair, being whether one person's admirers 
or another’s will give the most money to charity, in 
order to obtain the prize for their favorite or friend, 
the affair usually arousing sentiment enough to render 
the game profitable. No contributor expects to get 
any personal benefit from bis contribution, nor can he, 
beyond a merely sentimental enjoyment, unless he im- 
modestly and clandestinely votes (pays in) money for 
himself, as this plaintiff avers he did, and that would 
be an imposition upon the decencies of the occasion, 
From the nature of the plan, no one would attemptto 
carry it on fur any private gain. There could be no 
motive to sustain it for any such purpose. It is im- 
possible that all persons engaged in such a scheme are 
guilty of gambling and liable to imprisonment for it. 
Such a construction of the statute is illegal and unjust. 
Me. Sup. Jud. Ct., Feb. 11, 1890. Dion v. St. John Bap- 
tiste Soc. Opinion by Peters, C. J. 


MARRIAGE—ANTE-NUPTIAL DEED—FRAUD.— Plait 
tiff’s husband, as administrator of his father’s estate, 
received all the personalty, one-half of which was a& 
signed to him and one-half to his mother, the widow, 
but he never paid any of it to her. A few days before 
his marriage to plaintiff, which was known to his 
mother, he executed, without his wife’s kuowledge, 4 
quit-claim deed to his mother of his interest in the 
land, all of which had been assigned to him, subject to 
his mother’s dower and homestead; the consideration 
recited being $1. He was then indebted to his 
mother to about the amount of his interest in the land 
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conveyed. Held, that the evidence did not support a 
finding that the deed was fraudulently induced by the 
widow to deprive ptaintiff of her marital rights. Non- 
communication is conclusive evidence of fraud. But 
all such cases must be understood to have been de- 
cided upon their own facts, where there was nothing 
to repel the presumption of fraud. But in most if not 
all the recent cases, and in some not so recent, it is 
held that concealment or the non-existence of com- 
munication to the intended wife or husband is not 
always a constructive fraud, but that it will depend 
upon the circumstances of each case, as in England v. 
Downs, 2 Beav. 522. There is a very full discussion of 
this question also in Chandler v. Hollingsworth, 3 Del. 
Ch. 99. In St. George v. Wake, 1 Mylne & K. 610, it is held 
that “the court will take into consideration the merit- 
orious object of such conveyance, and the situation of 
the intended husband in point of pecuniary means.” 
Lord Brougham examines the cases very fully and 
holds that the principle depended very much on the 
dicta of courts, but that ‘the cases would even seem 
to authorize us in taking all the circumstances of the 
parties into consideration.” The case oftenest referred 
to as laying down this principle is Strathmore v. Bowes, 
2 Cox, 28. Mr. Justice Buller strongly intimated that 
circumstances might be considered against holding 
the settlement void per se. In Gregory v. Winston, 23 
Gratt. 102, itis said: ‘‘ The courts will consider the 
nature of the provision, the situation of the husband, 
* * * and other facts which tend to show that no fraud 
was intended.’”’ In Taylor v. Pugh, 1 Hare, 608, the same 
doctrine is held. Bigelow Fraud, 605. The case of 
Champlin v. Champlin (R. [.), 15 Atl. Rep. 85, is closely 
in point. “A widow is not entitled to dower in lands 
conveyed by her deceased husband a few hours before 
his marriage, without her knowledge, to his son by a 
former wife, where it appears that he had long before 
promised the land to the son upon consideration of 
his working it,’ and he made improvements on the 
land, etc. It was held that the circumstances rebutted 
the inference of fraud. Firestone v. Firestone, 2 Ohio 
St. 415, is much like the above case. In Hamilton v. 
Smith (Iowa), 10 N. W. Rep. 276, it is held that the 
secrecy of the conveyance did not necessarily show 
fraud. In Cowman vy. Hall, 3 Gill. & J. 398, the hus- 
band had promised a conveyance to his mother after 
having received more than his share of his father’s es- 
tate, and conveyed just before his marriage. It was 
held that his widow had no dower in the lands con- 
veyed. 1 Scrib. Dower, 592. In Butler v. Butler, 21 
Kans. 521, the facts were held to rebut the presump- 
tion of fraud in such a case. In one of the above cases 
the placing the deed on record at the time was held to 
rebut the secrecy of the transaction. The reasonable 
doctrine seems now to be well established that the 
deed is not necessarily fraudulent if not disclosed to 
the intended wife, but that the facts and circum- 
stances may be taken into consideration as to whether 
a fraud was actually intended. The old doctrine was 
utterly unreasonable. Suppose the intended husband 
was worth millions in city property and owned hun- 
dreds of lots, and should convey on the eve of his mar- 
riage one or a few of such lots and not disclose it. 
Would the deed be ipso fucto void? Yes, by the doc- 
trine of some cases. We conclude therefore that the 
facts and circumstances of this case may be consid- 
ered in determining whether the giving of that deed 
was fraudulent. We have sufficiently stated such facts 
and circumstances, and we cannot believe that Charles 
L. Dudley had any thought of defrauding the plaintiff 
as his intended wife. The defendant, Mrs. Dudley, 
already held by far the most valuable interest in the 
property, and the present loss to the plaintiff was not 
great. The learned judge of the court below most 
probably applied the arbitrary principle that the con- 
cealment established the fraud. We cannot think that 





‘he meant to hold that any fraud was int tended, or that 


the conveyance was not honest, just and right. Wis. 
Sup. Ct., April 29, 1890. Dudley v. Dudley. Opinion 
by Orton, J. 


NEGLIGENCE—DANGEROUS PREMISES—ACT OF LES- 
SEE — LIABILITY OF LESSOR.— Defendant, keeper of a 
restaurant, displayed certain attractive articles in a 
show-window, in front of which was a cellar-way covy- 
ered with boards. By the negligence of a third per- 
son, to whom defendant had let the opening for the 
purpose of selling various articles, it was left partially 
uncovered, and plaintiff, walking upon the boards, fell 
into the hole and was injured. Held, the negligence 
of such person was chargeable to defendant, and he is 
liable. The declaration alleged that the show-window 
contained certain viands and other things placed there 
by defendant to tempt people to look in. The proof 
showed that none of the things mentioned were in the 
window, but that it contained certain boxes for oys- 
ters, and other things calculated to attract attention. 
Held, the variance was immaterial. Ga. Sup. Ct., April 
14, 1890. Folsom v. Lewis. Opinion by Blandford, J. 


TRADE-MARKS— TRANSFER—EQUITY—NEW PARTIES, 
—The owner of an established business, in which he 
uses certain peculiar Jabels and trade-marks, may make 
a valid conveyance of such labels and trade-marks, in 
connection with a conveyance of the plant and good 
will. If such labels and trade-marks consist largely of 
the name, initials of the name, or the residence of such 
owner, he may yet in the same manner divest himself 
of the right to use them, and vest the right in his ven- 
dees. The respondent urges that the words “John 
Winslow Jones’’ constitute his name, and that the let- 
ters “J. W. J.”’ are the initials of his name, and were 
intended to represent his name and initials; and that 
no one else can acquire the right to use them or to pre- 
vent his using them. The complainants insist that the 
respondent sbould not use the words “John Winslow 
Jones, Portland, Maine,” since he no longer carries on 
this business in Portland, Me., and they do carry it on 
there; that the use by the respondent of these words 
combined, injures their business, in that it tends to 
mislead the public into believing that the respondent’s 
goods are the product of the old, well-known factories. 
The complainants further reply, that whatever other 
use the respondent may make of the letters “J. W. J.,’’ 
for him to use them on the figure of a globe has the 
same injurious effect. The complainants however do 
not rest their case on the ground that they have ap- 
propriated and used these words and symbols on the 
‘red’ and * yellow” labels, and that such words and 
symbols are capable of exclusive appropriation. They 
place their case on the ground that, whatever the char- 
acter of these words and symbols, they were devised 
and used by the respondent as the labels and trade- 
marks of his business, and as such were sold by him 
for a valuable consideration to the purchasers of his 
plant and business. The complainants, representing 
these purchasers, urge, and the facts show, that the re- 
spondent—by selling the good will of the business, and 
the labels and marks used by him to designate the pro- 
ducts of the business—promised, for a consideration, 
not to use such labels or marks for himself, and, for the 
same consideration, promised that the purchasers 
should have the exclusive use, so far as he was con- 
cerned. It is argued that whatever may be the rights 
of the complainants against third parties, unaffected by 
any contract, they have acquired, by valid contract 
from this respondent, the right to the exclusive use, as 
against him, of these labels, and the words and sym- 
bols upon them; and that his use of them, or of any 
colorable imitation of them, is a violation of his con- 
tract, which an equity court canand should prevent. 
What is known as the “ good will” of the business is 
recognized by the law as a proper subject of sale or 
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contract, in connection with a transfer of a business 
plant. An established business, with plants and pro- 
ducts well known to the trade, has a money value often 
far above that of its mere plant, and this is often the 
controlling motive for the purchase. Labels, trade- 
marks, particular words and phrases devised or used 
to distinguish or identify the products of the plant, 
and associated with such products in the public mind, 
are in like manner usually transferred with the plant, 
and are regarded as valuable acquisitions for the pur- 
chasers. They are, equally with the gocd will, proper 
subjects of such sale and contract. The name or ini- 
tials of the originator or owner of the business, when 
used on labels and as trade-marks in the business, may 
thereby have a value, and so may be included in a sale 
of the business, so far at least as to prevent the vendor 
afterward using them in like manner on other similar 
products, to the detriment of his vendee. These propo- 
sitions are supported and illustrated by authorities. In 
Kidd v. Johnson, 100 U. 8. 617, S. N. Pike adopted asa 
trade-mark for his whisky the words, “S. N. Pike's 
Magnolia Whiskey, Cincinnati, Ohio,”’ inclosed in a 
circle. He took several partners into the business, but 
retained his individual ownership of the plant and the 
trade-mark. The firm, Pike being a member, removed 
the business to New York, and Pike sold the Cincin- 
nati plant and trade-marks to Mills, Johnson & Co., 
who entered upon the business with that plant, and 
used the same label and trade-mark before used by S. 
N. Pike, and the various firms with which he was as- 
sociated. Pike dying, his surviving partners under- 
took to use the trade-mark above described. The court 
held that the purchasers from 8. N. Pike had the ex- 
clusive right to use the trade-mark, and enjoined the 
defendant's use. In Burton v. Stratton, 12 Fed. Rep. 
696, two brothers, Stratton, originated a yeast, and 
adopted as a trade-mark the figures of two heads (por- 
traits of one of them with atwin brother) in an oval 
setting, with the words, ‘* Twin Brothers’ Improved 
Dry Hop Yeast.’’ The brothers, the proprietors, sold 
the business and the trade-mark to Burton, who car- 
ried on the same business, and used the same trade- 
marks. Subsequently one of the Strattons began mak- 
ing yeast, and used the words or name, “ Twin Broth- 
ers’ Dry Hop Yeast.’’ The use of this trade-mark by 
Stratton was enjoined. Brown, J., said that the cases 
were numerous in which it had been held that a party 
may lawfully sell, not only a trade-mark indicative of 
origin in himself, but even the right to use his own 
name, in connection with a particular business. In 
Pepper v. Labrot, 8 Fed. Rep. 29, the right to use the 
words “ Old Oscar Pepper” was held to pass by an as- 
signment of the plant and business,even as against 
Pepper himself, the former proprietor, who had set up 
a separate establishment in another county. In Skin- 
ner v. Oakes, 10 Mo. App. 45, Oakes had originated a 
business of making and selling a candy called ‘‘ Oakes’ 
Candy.’ He took a partner, Probasco, and the firm 
carried on the same business. He afterward sold to 
Probasco all his interest in the property, business and 
trade-marks. Probasco’s title passed to Skinner. It 
was held that Oakes should be restrained from using 
the name ‘ Oakes’ Candy”’ in a new candy business 
set up by him. In Hoxie v. Chaney, 143 Mass. 592, A. 
N. Hoxie had originated and carried on a business of 
making and selling soaps, and used for label and trade- 
mark the phrases, ““A. N. Hoxie’s Mineral Soap,” and 
“A. N. Hoxie’s Pumice Soap.’’ He took Pegram into 
partnership, and afterward sold to him all the plant, 
business and good will. Pegram then formed a part- 
nership with Chaney. It was held that Hoxie, having 
sold and been paid for the names and marks applied 
to the soap, could not use them in a new soap business. 
In Churton v. Douglas, Johns. Eng. Ch. 174, the com- 
plainant and respondent had carried on a manufactur- 
ing business under the firm name of *‘ John Douglas & 
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Co.” Douglas sold to Churton all his interest in the 
plant, business and good will, and afterward formed , 
new partnership with another person in the same kind 
of business, under the same firm name, “John Douglas 
& Co.” The new firm was restrained from using that 
name. Me. Sup. Jud. Ct., Feb. 1, 1890. Symonds y, 
Jones. Opinion by Emery, J. 


—_>—__—_ 


NOTES. 


[* Matter of Butler, 101 N. Y. 307, Mr. Stephen A. 

Walker observed: ‘‘1t requires the exercise of g 
considerable degree of self-control in an advocate to 
discuss with temperance the opinion of the judge,” ete, 
Why didn’t he engage a prohibitionist counsel? But 
he convinced the court. 


In his brief in People v. Muller, 96 N. Y. 408, an in. 
dictment for selling an obscene photograph, Mr. Johy 
D. Townsend thus goes for Anthony Comstock in his 
brief: ‘This man was but recently a travelling agent 
on commission for a dry-goods house, With only such 
knowledge of art as he had picked up in the Yankee 
notion business.’’ ‘‘ Must this detective of indecency 
be left uncontrolled?’’ But Comstock must have ac- 
quired a knowledge of prints in his training. 


“‘ Now, sir,’’ began the attorney for the defense, pre- 
paring to annihilate the witness whom he was to 
cross-examine, “you say your name is ? Williams. 
Can you prove that to be your reul name? Is there 
anybody in the court-room who can swear that you 
haven’t assumed it for purposes of fraud and deceit?” 
**T think you can identify me yourself,’’ answered the 
witness. ‘“‘I1? Where did I ever see you before, my 
friend?” “I put that scar over your right eye twenty- 
five years ago, when you were stealing peaches out of 
father’s orchard. I’m the same Williams.’’— Chicago 
Tribune. 


Room must be made for the name of Mlle. Sarmisa 
Bilcesco, who has just received from the Faculty of 
Law at Paris the first doctorate of laws that has been 
conferred by them upon a woman. Mlle. Bilcesco is 
described as a tall young woman of twenty-three, 
brune, very pretty and very shy. She was born at 
Bucharest, and studied at home under direction of 
professors of the Bucharest Faculty, taking at the age 
of seventeen baccalaureates in science and in letters 
maxima cum laude. To these she added the first piano 
prize of the Conservatory at Bucharest. In 1884 she 
proceeded to Paris to enter herself at the Faculties of 
Letters and of Law. She was received at once at the 
Sorbonne, and after only some brief delay at the 
Faculty of Law, and has been pursuing her studies at 
both with marked distinction and success during the 
last six years. The subject chosen for her thesis a 
doctor was: ‘‘De la condition légale de la mére en droil 
romain et en droit francais.” It makes, the Temps 
says, a stout volume of five hundred pages, and would 
have contained two hundred more if she had not 
withdrawn from it adiscussion of the question of filia- 
tion. Mile. Bilcesco will return to Bucharest and ap 
ply for admission to the bar there, not with a view to 
practicing law herself—‘ Je suis trop timide,” she says 
—butin the hope of smoothing the way for other 
women who may wish to try the bar as a means of 
getting a living; and at any rate, to obtain a ruling on 
the question whether women who have passed the 
same examinations as men will be permitted to plead 
in the courts. There seems to be no great danger that 
the bar will be overrun with women if Miss Bilcesco 
gets a decision in her favor, for she has left behind her 
in Paris only two other women students at the Faculty 
of Law.—The Nation. 
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CURRENT TOPICS. 
HE newspapers have exhibited their disposition 
to obey the laws by publishing the most elabo- 
rate accounts of the Kemmler execution, in brazen 
defiance of the prohibition of the statute. The law 
in question has always excited their hostility be- 
cause of this prohibition, and because of its exclu- 
sion of reporters from executions, and so they have 
taken their revenge by publishing the most sensa- 
tional and false accounts of this experimental pun- 
ishment, filling the whole country and foreign lands 
with horror, and selling large editions of their lying 
and lawless prints. There is no doubt that the exe- 
cution was bungled, but it was at the expense of 
the spectators alone. If the scientific testimony is 
to he depended upon, the victim was instantly 
killed, or at all events rendered utterly unconscious 
to the process of dissolution, and the same testi- 
mony seems to establish the superior humanity of 
the electrical mode to the old method. No doubt 
the electrical companies would like to have the 
governor call an extra session of the Legislature, as 
some violent journals demand, so that they could 
have an opportunity to move for a repeal of the 
law, emphasizing their effort by demonstrations of 
purse-strings; but it is hardly probable that the 
governor would fall in with such a scheme. It is 
unfortunate that the execution was not better man- 
aged, but with all the disadvantages of a first ex- 
periment, it is evident that it is not a failure, and 
highly probable that it will prove more effectual 
and humane than hanging. We shall not mourn 
very much if it does not thus prove. We shall be 
perfectly reconciled to see the State go out of the 
butchering business. There can be no doubt that 
popular sentiment is strongly tending in that direc- 
tion, and if any new experiment is to be tried, we 
would recommend the experiment of ceasing to kill 

men because they have killed others. 


Sir James Fitzjames Stephens’ ‘‘ General Views 
of the Criminal Law of England,” recently published 
in London by Macmillan & Co.,. is a restatement 
in one volume of the matter contained in his former 


great work in three volumes. There is nothing 
comparable with either for interest and excellence. 
The reader must be struck by the fact that there is 
very little left in England of the old common law 
of crimes, nearly every thing having been reduced 
to statutes, One observation of the learned justice 
will not meet with universal acceptance. In speak- 
ing of the preliminaries of crime, he says: ‘The 
exact period at which they become criminal cannot, 
in the nature of things, be precisely ascertained, nor 
18 it desirable that such a matter should be made 
the subject of great precision. There is more harm 
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than good in telling people precisely how far they 
may go without risking punishment in the pursuit 
of unlawful objects.” We confess that we do not 
see this. No man attempts crime without meaning 
to consummate it; until the attempt becomes crimi- 
nal there is no harm in it; and even if the safe 
boundary were defined, it is not probable that any- 
body would go up to it and then stop, and so there 
is no danger in pointing it out. It is only fair to the 
community to declare with precision what is and 
what is not criminal. We miss a discussion of the 
interesting subject of attempts which are impossible 
of consummation, in regard to which there has long 
been so much conflict in England and in this coun- 
try. The learned justice asserts that there is no 
longer any forensic eloquence, and intimates that 
the English bar cultivate the suppression of it as a 
thing to be rather ashamed of. We suspect that 
the suppression does not exact a violent degree of 
exertion. If a new Erskine should arise there, or 
if we could send thither from these shores a new 
Webster or Choate, or even a Porter, a Black, a 
Beach or a Carpenter, they would make themselves 
heard without shame, The exact truth is that Elo- 
quence has not been jilted by the Bar, but that she 
has thrown over the Bar. 


It requires as much care to construct a novel as a 
false alibi. In reading a recent detective story by a 
woman, about a bank clerk who was robbed of a 
valise containing nine thousand golden guineas, it 
occurred to us that he must have been an athletic 
person. On inquiry we learn that his one-hand load 
weighed one hundred and eighty-seven and one- 
half pounds troy, or one hundred and forty pounds 
avoirdupois! Such inventions require a strong 
imagination. 


In his recent remarkable address at the opening 
of the Universal Peace Congress in London, the 
president, Mr. David Dudley Field, showed that of 
every pound raised for governmental purposes in 
England during the present century, above four- 
fifths have been spent on war and preparations for 
war. He also says: ‘‘ Would that, in some new 
evangel of peace, a voice could be heard and heeded 
calling to France and Germany: Put your swords 
into their sheaths, great and brave nations; each of 
you has overcome the other many times in battle; 
strive now to overcome in the contests of peace; be 
rivals, not in arms, but in arts; in the former you 
could only hurt each other; in the latter you would 
help each other, and help, too, the world. Arbitra- 
tion and disarmament supplement each other; one 
leads naturally to the other. If nations disarm, 
they do so because of their belief that they can set- 
tle their disputes in a manner different from a resort 
to arms, They have found another and better way. 
If they agree to arbitrate, and believe in the inviola- 
bility of the agreement, they will of course disarm, 
inasmuch as armament will then have become 
useless, The burdens of the warlike establishments 
of the Continental States are already grievous to be 
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borne. Yet the German emperor has just called for | 


more batteries of artillery to be added to his vast 
army, that he may be able to cope with the ever- 
increasing armaments of France; and even in Eng- 
land — impregnable England — it seems to be a po- 
litical maxim that her navy must always be kept on 
a level with any two navies of the world.” War 
is the black beast of the world. Would that it 
could be dispatched or muzzled! 


In a recent Massachusetts case (Haskell v. Haskell) 
the court said: ‘‘ We know of no absolute rule of 
law that the father is entitled to the custody of the 
children when he obtains a divorce from the bonds 
of matrimony on the ground of bigamy and adul- 
tery committed by the wife.” We do not hesitate 
to declare that this is one of the most absurd, inhu- 
mane and immoral decisions ever made. The crime 
in question was deliberately committed with a mar- 
ried man. The plaintiff is a man of means, a 
college graduate, and for more than thirty years has 
been a Congregational clergyman in good standing. 
The children are not babes, but are four and five 
years of age. And yet the court confides the charge 
of these children to this wicked and shameless 
woman, and intrusts her with their intellectual and 
moral training, to the exclusion of their reputable 
and worthy father. To be sure the mother is to 
bear the expense, and the father is to be allowed to 
see them ‘‘ with reasonable frequency,” thus mak- 
ing him probably liable to run against the adulter- 
ous wife and mother. Such a decision is well cal- 
culated to make men curse courts and law and 
judges and lawyers. We have noticed that the 
Massachusetts court, when it does get off the track, 
goes allto smash. This case should be set down 
with that other, where it held that when a husband 
set a trap for his wife by pretending to leave town, 
expecting that she would commit adultery with a 
particular person in his pretended absence, and 
caught her in the act, waiting outside the house 
until the lights went out, this was not ‘‘conni- 
vance.” We do not mind saying that if those chil- 
dren were ours we would have them, even if we had 
to steal them. There are some things that are not 
law, no matter how much courts may say they are. 
This is one of them. 


There is fresh trouble between the Doe and Roe 
families. The long course of litigation between 
them, with which of course all our readers are fa- 
miliar, has hitherto been confined to the male heads 
of the houses. The women have loyally stood by 
their husbands. No well-regulated woman would 
ever look at, much less speak to, the opposite party 
in her husband’s cause, nor his attorney, nor admit 
that either could possibly be ‘‘ saved.” But a very 
remarkable departure from this natural and whole- 
some rule has taken place in the Maine branches of 
these historic families. Mrs. Roe, it seems, became 
enamored of Mr. Doe, and stole away his affections 
from Mrs. Doe, whereupon Mrs. Doe sued Mrs. Roe 
to recover a pecuniary balm for this blow to her 








outraged affection. The Maine court have refused 


to fall in with Mrs. Doe’s view of the law, and haye 
denied her any redress of this character. We shalj 
give an abstract of the case under ‘‘ Notes of Cases,” 
The court is wrong. It would have known bette 
if it or either of the benighted attorneys had taken 
in the ALBANy Law JourNaAL. We very much re. 
gret the decision, not only on account of its general 
influence, but because it seems to add another item 
of disquiet to the ample fund of disturbances which 
have so long vexed the courts with litigations be. 
tween these families and their ancestors. Maine 
will,be compelled to resort to New York’s heroic 
remedy of extirpating the families. 


Judge Frothingham Fish, in a recent letter to 


‘Hon. M. L. Wright on the subject of unanimity of 


the jury, avows his approval of the majority rule 
only in case the quality of those liable to jury duty 
shall be improved. He very justly denounces “ the 
search for twelve men who do not take or read a 
newspaper, or who perchance cannot read one, soas 
to get a jury who have no opinion upon any given 
state of facts.” He calls attention to the startling 
list of exempts. He says: ‘‘The present statute 
exempts from jury service physicians, lawyers, cler- 
gymen, teachers, engineers upon the canals, manv- 
facturers and persons employed in the factories, 
masters and engineers and firemen of steam vessels, 
superintendents, engineers and conductors upon 
railroads, operators in telegraph companies, the offi- 
cers, musicians and privates of the National Guard, 
all persons who have served five years in the Na- 
tional Guard and have been honorably discharged. 
Also all members of fire companies or of fire depart- 
ments, or one who has served five years and has 
been honorably discharged, all licensed engineers of 
steam boilers, all justices of the peace or men who 
execute any other civil office rendering it incon- 
venient to serve as jurors, And by a late enact- 
ment, all editors and reporters and persons con- 
nected with the newspapers are exempted.” The 
most indefensible of these exemptions are clergy- 
men, manufacturers, National Guardsmen and fire- 
men and newspaper men. 


—_.—___—. 


NOTES OF CASES. 

N State v. Dupre, Supreme Court of Louisiana, 
April 7, 1890, it was held that newspaper pub- 
lishers are exempt as ‘‘ manufacturers ” from license 
taxation. The court said: ‘This raises the novel 
question whether or not a newspaper is an article of 
manufacture, and whether those who pursue the 
business of making or publishing newspapers are 
manufacturers within the meaning of the Constitu- 
tion. The legal meaning of this term, ‘manufac 
turers,’ has been more than once considered by us 
in this same connection. In one case we said: ‘A 
manufacturer is defined to be one who is engaged 
in the business of working raw materials into wares 
suitable for use; who gives new shapes, new quali- 
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ties, new combinations to matter which has already 


gone through some artificial process, A manufac- 
turer prepares the original substance for use in dif- 
ferent forms. He makes to sell, and stands be- 
tween the original producer and the dealer or first 
consumers, depending on his profit for the labor 
which he bestows on the raw material. City of 
New Orleans v. Le Blanc, 34 La. Ann, 597.’ City of 
New Orleans v. Ernst, 35 id. 747. Keeping this 
definition in view, the statement of facts embodied 
in this record shows that defendants use in their 
business valuable machinery and implements; that 
in addition to the clerical and editorial departments 
they employ a large number of mechanical laborers, 
such as type-setters, engineers, pressmen and their 
assistants; that they purchase and use great quanti- 
ties of raw materials, such as paper, ink, glue, etc.; 
that by means of this machinery and mechanical 
labor, they convert this raw material into new and 
distinct articles, fit for use and in commercial de- 
mand, called a ‘newspaper,’ which they sell di- 
rectly to dealers and consumers. Certainly, from a 
mechanical point of view, this presents all the es- 
sentials of ‘ manufacture’ under every definition of 
the word. It also comes clearly within the reason 
and motive of the constitutional exemption, which 
was to encourage enterprises that furnished em- 
ployment to home labor in the making of things 
which the people use and require, and which, if not 
made here, would be bought abroad. But because 
the value of the newspaper is not derived from the 
raw material, or from the mechanical labor ex- 
pended upon it, but rather as a mere medium for 
conveying ideas and information impressed upon it 
by the purely intellectual labor of its editors, re- 
porters, correspondents and advertisers, the judge 
a quo concluded that the newspaper is a product of 
mind labor, rather than of hand labor, and there- 
fore is not an article of manufacture. The sugges- 
tion is plausible, but, we think, not sound. Sucha 
view would deny exemption to a book publisher or 
manufacturer of books; yet it seems very clear that 
he would be considered a manufacturer within the 
intendment of the Constitution, for when we turn 
to article 207 of the Constitution, we find expressly 
exempted from property taxation, capital, etc., en- 
gaged in the manufacture of stationery. What is 
‘stationery?’ Worcester defines it thus: ‘The 
goods sold by a stationer, such as books, papers, 
pens, sealing-wax, ink, etc.’ He says that ‘sta- 
tioner’ originally was synonymous with ‘book- 
seller,’ and meant ‘one who kept a stall or station 
for selling books.’ But in modern use the term 
‘stationery ’ probably covers only blank-books, ac- 
count-books, etc.; yet the Constitution clearly con- 
siders the makers of such books as manufacturers; 
and it is certainly difficult to conceive of any reason 
or principle that should deny the same quality to 
the maker of printed books. Are we to say that a 
maker of blank-books and account-books is a man- 
ufacturer, but a maker of printed books is not, 
although the latter employs in his operations much 
more elaborate machinery, and more varied and ex- 
tensive labor, than the former? We think not. 





Then the argument stands thus: If the maker of 
blank-books and account-books is a manufacturer, 
under the express terms of the Constitution, the 
maker of printed books, employing similar pro- 
cesses, with more machinery and labor, is also a 
manufacturer; and if the publisher of books is a 
manufacturer, all the reasons on which the denial 
of the same quality to the publisher of a newspaper 
rests absolutely fail. That the Legislature took this 
view seems very clear from the fact that while it 
mentions ‘agencies for publications’ among the 
businesses taxed, it makes no mention of home pub- 
lishers; just as it taxed editors, but does not allude 
to newspaper publishers. Other illustrations might 
be given of the fallacy of the view on which the 
judgment appealed from rests. Who would deny 
that an establishment to make, with the aid of ma- 
chinery and skilled workmen, optical instruments, 
such as telescopes and microscopes, would be ex- 
empt as a manufacturer? Yet manifestly the value 
of such instruments is not derived from the brass, 
glass or other component materials, nor from the 
mechanical labor expended thereon, but from the 
scientific skill and knowledge which, by the power 
of adaptation and arrangement, gave to them the 
faculty of conveying to the eye visions of remotest 
stars or of minutest atoms; or to take a case more 
homely, and more strictly analogous, which would 
be said of the manufacturer of the artistic wall- 
paper, who impresses upon raw material, prepared 
for the purpose, designs of grace and beauty in- 
vented and traced by his corps of skilled artists? 
All manufacturers combine, in greater or less de- 
gree, the products of intellectual and of mechanical 
labor, and in very many the intellectual element 
confers upon the article produced its peculiar and 
greatest value. Such is conspicuously the case with 
a newspaper; but, since the making of newspapers 
is a business; since the newspaper, when made, is a 
new and distinct article of commerce; since the 
process of making it requires machinery and man- 
ual labor, and physical raw material, as essential 
and important factors, aggregating, as this record 
shows, much the larger part of its cost — we can see 
no sound reason why such a business does not fall 
within the letter and spirit of the constitutional ex- 
emption as that of a manufacturer. While we ad- 
mit that newspaper publishing does not fall within 
the common usage of the term ‘manufacturer,’ the 
Constitution (article 207) attaches a broader mean- 
ing to the word, by embracing within it the occu- 
pations of stationers, boat-builders, chocolate- 
makers, etc., which are not ordinarily considered 
as manufacturers any more than newspaper and 
book publishers. We are satisfied that the Legisla- 
ture tuok the same view of the subject, and this re- 
inforces our own opinion.” 


In Pollasky v. Minchener, Supreme Court of Mich- 
igan, June 13, 1890, it was held that communica- 
tions from a mercantile agency to its subscribers are 
protected by a qualified privilege only so far as they 
are furnished, on special request, to persons inter- 
ested in obtaining the particular information, The 
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court said: ‘‘ Consider for a moment the relation of 
the mercantile agency to its subscribers. It under- 
takes to furnish them, for a consideration paid in 
advance, such information relative to the responsi- 
bility and credit of merchants and others as it ob- 
tains from its subagents, servants and correspond- 
ents, without guaranteeing the accuracy, reliability 
or correctness of such information, or being respon- 
sible for any loss caused by the neglect of its agents 
and servants, or for their want of verity. It ex- 
pressly stipulates that it will not reveal to such sub- 
scribers the sources of its information, nor the 
names of the persons from whom they received it, 
and requires a pledge from the subscribers that they 
will never, under any circumstances, communicate 
to the persons reported the information received 
concerning them from the mercantile agency. It 
also adopts measures to prevent the particular com- 
munities from ascertaining the name or identity of 
the person reporting the standing of business men 
in that community. These secret and inquisitorial 
agencies ramify every part of the United States and 
the Dominion of Canada, and possess the power of 
destroying with falsehood or calumny the credit of 
any business man in the country, and of bringing 
him to bankruptcy and ruin. To hold such vast secret 
inquisitions exempt from liability for false publica- 
tions respecting the character and standing of a 
business man would be to sanction the highest in- 
justice. The business man’s integrity, his reputa- 
tion for fair and honest dealing, his prosperity in 
the transaction of his business, are of the utmost im- 
portance to him, and are oftentimes his best capital 
with which to carry on his business, Commercial 
credit is based upon confidence, and all know upon 
how frail foundation commercial confidence is 
builded. A breath of suspicion may destroy it. 
Confidence is withdrawn, and the party is ruined. 
And so, in a broader field, a breath of suspicion is 
directed against the public credit, suspicion gives 
place to rumors of disaster, rumors disseminated 
undermine the general confidence, and a panic is 
the result. On the other hand, these same commer- 
cial agencies, which always have their fingers upon 
the business pulse of the country, are a most potent 
factor in keeping up public confidence. They issue 
their manifestoes of encouragement, and scatter 
them broadcast over the land. They are read by 
the business men of the country. The newspapers 
assist the circulation among all classes of people, 
and public confidence is strengthened, or, at least, 
fears of disaster are allayed. In this they 
exert a strong influence for good, and are rec- 
ognized institutions in carrying on the business of 
the country. But they are also potent for evil to 
the individual. They send out ,their notification 
sheets containing a false statement respecting a par- 
ticular person, and he is undone — no one will trust 
him, and all claims are pressed for immediate pay- 
ment. His business character is sullied, confidence 
is withdrawn, and his business career has received 
a blow which it will require a long time to repair. 
The notification sheet containing the false statement 
respecting the acts of Pollasky Bros. was not alone 





sent to those who were dealing with them and ex. 
tending them credit, but to between six and seven 
hundred subscribers in Michigan, and others resiq. 
ing out of the State, from some of whom they might 
wish to purchase goods upon credit, and this with. 
out any request being made to be informed of the 
standing or credit of Pollasky Bros. ; and others of 
whom, and by far the greater number, were engaged 
in different lines of business, and who were in no 
manner interested in knowing their standing or 
financial ability or business integrity. To all such 
the communication was not privileged. It cannot 
be said that a blacksmith, a saw-miller and lumber 
dealer, a furniture manufacturer, a dealer in hard- 
ware, a chemist, mineral water bottlers, butchers, 
book agents, physicians or druggists, or other busi- 
ness mentioned in the notification sheets, who are 
not engaged in wholesale or retail dealing in dry 
goods, clothing or boots and shoes, are at all inter- 
ested in the business standing of a dealer in dry 
goods, clothing and boots and shoes. No court has 
gone so far as to hold all communications made by 
a mercantile agency to their subscribers, if made in 
good faith, but made generally, without request, or 
to those inquiring concerning or interested in kaow- 
ing the condition and financial standing of a person, 
are privileged. On the contrary, courts have uni- 
formly held that privilege does not extend to false 
publications made to patrons who have no such in- 
terest in the subject-matter. Goldstein v. Foss, 2 
Car. & P. 252; 12 E. C. L. 556; Com. v. Stacey, 8 
Phila. 617; Taylor v. Church, 8 N.Y. 452; Ormsby 
v. Douglass, 37 id. 477; Sunderlin v. Bradstreet, 46 
id. 188; King v. Patterson, 49 N. J. Law, 417; 
Bradstreet Co. v. Gill, 9 8. W. Rep. 753; Johnson v. 
Bradstreet Co., 77 Ga. 172; Erber v, Dun, 12 Fed. 
Rep. 526; and see 26 Am. Law Reg. (N. 8.) 681, 
and 28 id. (First Series), May, 1889, p. 259. It was 
strongly urged upon us at the hearing that we 
should adopt the able opinion of Van Syckel, J., in 
which he dissents from the majority of the court in 
King v. Patterson, in which he goes the whole ex- 
tent of giving immunity to commercial agencies for 
all publications made in good faith to their sub 
scribers, whether true or false. In his desire to 
keep abreast of the progressive state of society, and 
the new and varying conditions that may arise in 
the progress of the age, he has entirely overlooked 
the rights of the individual, forgetting that ‘s0- 
ciety is organized and courts established for the 
protection of the rights of individuals.’ [It is all 
very well to advance the interests of the wholesale 
dealers as a class, and afford them information 
which will reasonably protect them from loss. But 
there is no principle of justice or of law which re- 
quires this to be done at the expense of the individ- 
ual. It would bea harsh and tyrannical rule that 
would protect one person from loss at the pecuniary 
ruin of another. The welfare of society does not 
require that a few great wholesale dealers shall 
thrive by the sacrifice of many or of any small pur- 
chasers. The Code of Georgia defines ‘privilege’ 
very much the same as it signifies at common law. 
Section 2980 declares as privileged communications: 
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‘(1) Statements made bona fide in the performance 
of a public duty; (2) similar statements in the per- 
formance of a private duty, either legal or moral.’ 
In Johnson v. Bradstreet Co., supra, the commercial 
agency sought to justify a false charge made against 
the plaintiff under the plea of privilege. After 
showing that the false charge was not made in the 
performance of a public duty, Jackson, C. J., said: 
‘If one makes it his business to pry into the affairs 
of another in order to coin money for his investiga- 
tions and information, he must see to it that he 
communicates nothing that is false.’ And he held 
that the communication made under a contract sim- 
ilar to the one introduced in evidence in this case 
was not the result of a private duty, either moral or 
legal, in the sense of the statute, and was not privi- 


leged.” 


———¢—_—_——__—— 


CORPORA TIONS—DISSOLUTION—TRUSTS. 


NEW YORK COURT OF APPEALS, JUNE &, 1590. 


PEeoPLe v. NortH RIVER SUGAR REFINING Co. 


The instrument by which the combination known as the “* Su- 
gar Refineries Company” was formed, provided that the 
corporations becoming parties thereto should transfer to 
the board representing the combination the shares of their 
capital stock, to be held by the members of the board and 
their successors “‘ as trustees,’’ “‘ with all the rights and 
powers incident to stockholders in the several corpora- 
tions,” and with power to raise money by mortgages on 
their property; that the value of the stock should be 
appraised by five members of the board,and should be 
paid for by the issue of certificates by the board to each 
corporation in proportion to the amount of its capital 
stock, The cash resources of the board were to come 
from the sale of a reserved portion of its certificates, and 
it was forbidden to take any action that should “ create 
liability by it or by its members.” Held, that the instru- 
ment does not constitute a sale, but creates a trust. 

a meeting of the stockholders and trustees of defendant 
corporation, it was unanimously agreed that it should en- 
ter the combination, and a committee was appointed to 
make all necessary contracts, which the president and 
secretary were authorized to sign. The committee ac- 
cordingly assented to the terms of the instrument, and the 
secretary signed it on behalf of the corporation. At a 
subsequent meeting of the stockholders, resolutions were 
adopted denying that the committee had made any con- 
tract, or that the president and secretary had signed any, 
and revoking the power formerly conferred on them. 
Three weeks afterward they resolved to sell their capital 
stock to S., who had signed the instrument on behalf of 
another corporation, which was done, and he trans- 
ferred it to the board, receiving certificates therefor ac- 
cording to the terms of the instrument creating it; and 
the board thereafter chose officers for defendant, and 
allotted to it its share of the dividends of the combination 
for its certificate holders. Held, that defendant, by its 
own action, participated in the formation of the com- 
bination or trust, and became a member of it. 

Where a corporation enters intoa partnership of independent 
corporations through the medium of a trust, disregarding 
all statutory restraints as to the consolidation of corpora= 
tions, it is guilty of such a violation of its charter, and 
such failure to perform its corporate duties, as renders it 
liable to dissolution. 


ptreat from Supreme Court, General Term, First 
Department. 

ae in the nature of a quo warranto brought by 
ry people of the State of New York for the forfeiture 

of defendant's corporate franchises, and for its disso- 


lution. _From a judgment affirming a decree for its 
dissolution defendant appeals. 





John E. Parsons and James C. Carter, for appellant. 


Chas. F. Tabor, attorney-general, and Roger A. 
Pryor, for the people. 


Fincu, J. The judgment sought against the defend- 
ant is one of corporate death. The State, which cre- 
ated, asks us to destroy, and the penalty invoked rep- 
resents the extreme rigor of the law. Its infliction 
must rest upon grave cause, and be warranted by ma- 
terial misconduct. The life of acorporation is, indeed, 
less than that of the humblest citizen, and yet it en- 
velopes great accumulations of property, moves and 
carries in large volume the business and enterprise of 
the people, and may not be destroyed without clear 
and abundant reason. That would be true even if the 
Legislature should debate the destruction of the cor- 
porate life by a repeal of the corporate charter; but is 
beyond dispute where the State summous the offender 
before its judicial tribunals, and submits its complaint 
to their judgment and view. By that process it as- 
sumes the burden of establishing the charges which it 
has made, and must show us warrant in the facts for 
the relief which it seeks. 

Two of the charges preferred in the complaint have 
dropped out of sight. They were of little importance, 
and have been prudently dismissed from the inquiry 
for that reason; and we are left to consider the one 
grave and serious accusation to which alone the proofs 
and argument have been directed. That accusation is 
adequate to the purpose for which it was framed, but 
upon two conditions, which dictate the line of inquiry 
and limit the area of discussion. It appears to be set- 
tled that the State, as prosecutor, must show on the 
part of the corporation accused some sin against the 
law of its being which has produced, or tends to pro- 
duce, injury to the public. The transgression must not 
be merely formal or incidental, but material and seri- 
ous, and such as to harm or menace the public welfare; 
for the State does not concern itself with the quarrels 
of private litigants. It furnishes for them sufficient 
courts and remedies, but intervenes as a party only 
where some public interest requiresitsaction. Corpo- 
rations may, and often do, exceed their authority 
where only private rights are affected. When these are 
adjusted, all mischief ends and all harm is averted. 
But where the transgression has a wider scope, and 
threatens the welfare of the people, they may summon 
the offender to answer for the abuse of its franchise or 
the violation of its corporate duty. The Code of Civil 
Procedure authorizes an action for that purpose when 
the corporation has “violated any provision of law, 
whereby it has forfeited its charter or become liable to 
be dissolved by the abuse of its powers.” In Thomp- 
son v. People, 23 Wend. 583, the ground of forfeiture 
was tersely described as ‘“‘some misdemeanor in the 
trust injurious to the public; ” and as recently as the 
case of Leslie v. Lorillard, 110 N. Y. 531, we said: ‘‘ In 
the granting of charters, the Legislature is presumed 
to have had in view the public interest; and public 
policy is * * * concerned in the restriction of cor- 
porations within chartered limits; and a departure 
therefrom is only deemed excusable when it cannot re- 
sult in prejudice to the public.” 

Two questions therefore open before us: First, has 
the defendant corporation exceeded or abused its pow- 
ers? and, second, does that excess or abuse threaten 
or harm the public welfare? 

The first question requires us to ascertain what the 
defendant corporation has done in violation of its 
duty, or omitted to doin performance of its duty. We 
find disclosed by the proof that it has become an in- 
tegral part and constituent element of a combination 
which possesses over it an absolute control, which has 
absorbed most of its corporate functions, aud dictates 
the extent and manner and terms of its entire business 
activity. Into that combination, which drew into its 
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control sixteen other corporations engaged in the refin- 


ing of sugar, the defendant has gone, in some manner 


and by some process, for as an unquestionable truth 
we find it there. All its stock has been transferred to 
the central association of eleven individuals denomi- 
nated a ‘‘board.”’” In exchange it has taken and dis- 
tributed to its own stockholders certificates of the 
board, carrying a proportionate interest in what it de- 
scribes as its capital stock. The new directors of the 
defendant corporation have been chosen by the board, 
made eligible by its gift of single shares, and liable to 
removal, under the terms of their appointment, at any 
moment of independent action. It has lost the power 
to make a dividend, and is compelled to pay over its 
net earnings to the master whose servant it has become. 
Under the orders of that master it has ceased to refine 
sugar, and by so much has lessened the supply upon 
the market. It cannot stir unless the master approves, 
and yet is entitled to receive from the earnings of the 
other refineries, massed as profits in the treasury of 
the board, its proportionate share for division among 
its own stockholders holding the substituted certifi- 
cates. In return for this advantage, it has become 
liable to be mortgaged, not for its corporate benefit 
alone, but to supply with funds the controlling board 
when reaching out for other and coveted refineries. No 
one can look these facts fairly in the face without be- 
ing compelled to say that the defendant is in the com- 
bination, and in to stay. Indeed, so much is with great 
frankness admitted on the part of the appellant. Its 
counsel concedes that the stock was transferred “to 
the board mentioned in the agreement, and on the 
terms and for the purposes mentioned in the agree- 
ment; and that this action effectually lodged the con- 
trol of the defendant company, so far as such control 
can be secured by the voting power, in that board.” 

But that truth does not alone solve the problem pre- 
sented. Weare yet to ascertain whether the corpora- 
tion became the subordinate and servant of the board 
by its own voluntary action, or the will and power of 
others than itself; by force of a contract to which it 
was in reality a party, or as the simple consequence of 
a change of owners; by its fault or its misfortune; by 
asale or by a trust. For if it has done nothing—if 
what has happened and all that has happened 
is ascertained to be that the stockholders of the 
defendant, one or many, suld absolutely to the 
eleven men who constituted the board their en- 
tire stock, and the latter, by force of their proprietor- 
ship and as owners, have merely chosen directors in 
their own interest, and are only managing their prop- 
erty in their own way as any absolute owners may—if 
that is the truth, and the entire and exact truth, it is 
difficult to see wherein the corporation has sinned, or 
what it has done beyond merely omitting for a time to 
carry on its business. That is the theory upon which 
the appellants stand, and which they submit to our ex- 
amination. On the other hand, it is contended that 
there never was a sale, but a trust constituted by mu- 
tual agreement; that they who agreed were the whole 
body of stockholders in each corporation, necessarily 
representing and binding the corporation itself; that 
they transferred their shares to the board upon the 
trusts declared in the deed; that the certificates issued 
by the board were the formal declaration of the trust; 
that the corporate stockholders parted with the legal 
title of their stock to the chosen trustees with the 
power to vote upon it, but retained, nevertheless, its 
beneficial ownership through the operation of the cer- 
tificates; and so the corporations entered into a part- 
nership with each other, vesting the partnership power 
in a board of control. 

I have brought these two theories face to face, where 
they may confront each other, because, when a choice 
is made between them, we have gone a long distance 
toward the end of the controversy. In making that 
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Ohvice, we must necessarily analyze and construe the 
deed or contract which formed the terms of the com. 
bination, and which not only dictated its Character. 
but brought it into existence. That contract, on the 
theory of sale, is an unexpected and unaccountable 
document. A sale presumes vendors on the one side 
and vendees on the other, each having life and exist. 
ence, and the power and ability to contract, Here 
there was no joint-stock association existing or organ. 
ized until the vendors themselves created it, and they 


were obliged to construct their vendee in the very act * 


of transfer. A contract of sale implies some negotig. 
tion between buyer and seller, each consulting his own 
interest, and acting independently and of his free 
choice. Here there was no negotiation with the board, 
but the vendors, having created their vendee, them. 
selves alone dictated the terms on which they should 
sell and it should buy. The selling stockholder explie. 
itly swears that the board had nothing whatever to do 
with fixing the price. Ina contract of sale covering 
property valued at some $50,000, and containing a pa 
tient statement of the terms of the trade, we should 
naturally expect that at least the buyer would giveit 
his signature, and bind himself to the purchase. This 
contract of sale is not signed by the vendees at all, and 
their assent is left to be supplied by inference from the 
action. In an ordinary sale, the vendee becomes 
owner, and has the rights of an owner, and may do 
what he pleases with his own; but this contract tells 
the owners what they shall do with the property 
bought, and how they shall hold it, and inferentially, 
at least, forbids its further sale or transfer. As a gen- 
eral rule, the vendor fixes the value or price of the 
property which he sells, or sometimes submits the ques- 
tion to disinterested appraisers; but this contract of 
sale generously allows the value of the personal prop- 
erty, separate from the plant, to be appraised and fixed 
by five persons, all of whom are themselves among the 
purchasers. These are general considerations which 
make one hesitate over the theory of a sale as distin- 
guished from atrust; but the doubt increases as we 
come closer to the details of the agreement, and seru- 
tinize its exact terms. 

It is observable that the selected transferee of the 
stock of the corporations was denominated simply a 
‘*board.’? That implied agency, a committee of man- 
agers, official servants charged with executive duties 
and acting for and in the interest of others. The idea 
of a joint-stock association, capable of buying and act- 
ing as purchaser, had not yet dawned. Explicitly, the 
deed declares: ‘‘ The shares of the capital stock of the 
several corporations, to be transferred to the board as 
herein provided, shall be transferred to the names of 
the board as trustees, to be held by them, and by their- 
successors as members of the board, strictly as joint 
tenants.’’ If beyond the inference of agency, suggested 
by the name and description of the board, more was 
needed to indicate the real aim and intention, it is sup- 
plied by the frank declaration that the transferees 
shall take as trustees, and hold in joint tenancy, which 
is the characteristic manner of a trust. Other clauses 
in the instrument point significantly to the same con- 
struction. The purchase of stock in a corporation 
makes the buyer a stockholder. No such purchaser 
would think for a moment of requiring from the cor- 
poration a stipulation that he should have the rights of 
a stockholder, for those rights attach at once by force 
of his ownership; yet we find in the document under 
examination, following the provision which requires 
the board to take as trustees, aclause, entirely super 
fluous if a sale was meant, but a reasonable stipulation 
if a trust was intended, that ‘the board shall hold the 
stock transferred to it with all the rights and powers 
incident to stockholders in the several corporations. 
The clause carries with it a distinct suggestion that no 
absolute sale was intended, but a transfer in trust 
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which might leave the assignors who became the bene- 
ficiaries some equitable right over the voting power, 
and, to make sure of the vesting of that right in the 
trustees, a specific and broad covenant was adopted 
adequate for all emergencies. 5 

The owners of corporate stock, by force of their own- 
ership, may puta mortgage upon the corporate prop- 
erty when the statute permits. Nobody doubts that, 
and no buyer would demand that permission of the 
seller. But the contract in question explicitly author- 
izes the board to raise money by mortgages upon the 
property of the corporations. It strikes one as odd to 
see an absolute purchaser requiring his vendor in the 
deed of conveyance to covenant that the grantee may 
be at liberty to incumber by mortgage his own prop- 
erty. The astute pen which framed the deed of asso- 
ciation had a very different aim, and realized that trus- 
tees, holding for trust purposes, should have power to 
mortgage given them, if that necessity was contem- 
plated. A vendor about to sell his property, and to a 
very large amount, naturally looks carefully to his 
pay. A merchant or manufacturer who should sell his 
wares toa corporation having no other capital than 
the exact property bought, and take his pay in the 
stock of such corporation, would scarcely be deemed 
sane in business circles. The board organized by the 
refineries had a nominal capital of $50,000,000 but not a 
single dollar of actual capital beyond the corporate 
shares transferred; and so the sellers, if indeed they 
were such, got aliquot parts of their own property in 
payment for the transfer. If they sold it, they simply 
got it back under a new name, and, as we shall see, 
heavily watered, and with its care and management 
intrusted to others, under an arrangement which 
might or might not add to its earning power. If in 
truth the board was meant to be any thing more than 
a trustee or manager of the combined corporations, if 
it was contemplated that it should become and be a 
joint-stock association at all, it was put by the very 
articles of its creation under the most singular and op- 
pressive restrictions. What shall we say of a joint- 
stock association without a dollar of actual capital, 
and yet forbidden to incur the least debt or obliga- 
tion? It was commanded that ‘no action be taken by 
the board which shali create liability by it or by its 
members.’ Without a dollar, it could uot borrow a 
dollar; without money, it could incur no debt. Its 
cash resources were to come from a sale of its own cer- 
tificates reserved over and above those allotted, or 
from mortgages made by the separate corporations, 
and yet this curious creation, viewed as a joint-stock 
association, was able to induce the sale to it of twenty 
corporations. The stockholders, with astonishing gen- 
erosity, sold and transferred to it all their stock, al- 
lowed it to pocket fifteen per cent of its agreed value, 
and took aliquot parts of the remainder of their own 
property for their pay. It seems to me that the theory 
of an absolute sale involves us in difficulties and com- 
plications on almost every page of the deed or com- 
bination agreement, and that it is an after-thought, 
framed under pressure, and mismatching the entire 
tenor and terms of the instrument which it was in- 
vented to sustain. Indeed, I hotice, among the briefs 
submitted to our study, a reprint of an article from a 
distinguished pen which traces the origin and history 
of economic combinations and monopolies, and ends 
with a determined defense of the one under review, 
but concedes it to be a trust, created by contract, and 
organized and existing as such. 

The combination therefore framed by the deed wasa 
trust; and, if created by the corporations, or in any 
respect the consequence or product of their action, 
some inevitable results would be certain to follow. 
But here we encounter the stronghold of the appel- 
lant’s argument, which is that, if the corporations are 
insome manner in the combination, they are there 





solely as the result of a contract other than their own; 
are there without corporate action on their part; and 
so are sufferers, and not sinuers. The reasoning lead- 
ing to that result is so severely technical as to have 
suggested a justification almost reminding one of an 
apology. We are called upon to sever the corporation, 
the abstract legal entity, from the living and acting 
corporators; as it were, to separate in our thought the 
soul from the body, and, admitting the sins of the lat- 
ter, to adjudge that the former remains pure. Let us 
first recall the facts in the order of their occurrence. 

On the 22d day of April, 1887, there was a meeting of 
defendant’s stockholders at which all the trustees 
were present. At that meeting the following preamble 
and resolutions were adopted by a unanimous vote: 
“Whereas, it is contemplated that the several sugar 
refineries in New York and other cities shall consoli- 
date their several refineries in one large concern or 
company; and whereas, we deem it for the interest of 
the North River Sugar Refining Company to partici- 
pate in the above said consolidation: Therefore be it 
resolved, that Peter Moller, Jr., George H. Moller and 
Gerd Martens be, and they are hereby, appointed a 
committee to make arrangements to perfect the said 
consolidation in behalf of the North River Sugar Re- 
fining Company, with full power to act and to sign all 
contracts and agreements in the name of the said 
North River Sugar Refining Company, of whatever 
name or nature, concerning the said consolidation. 
Resolved, that we authorize the president and secre- 
tary of the North River Sugar Refining Company to 
sign all contracts, agreements and papers which the 
above-named committee may make in relation to the 
said consolidation.’’ In September following the sec- 
retary of the corporation added its signature to the 
deed. He tells us, under oath: “ I made that signature 
by virtue of authority from the stockholders and the 
board of officers of the North River Sugar Refining 
Company, the stockholders and trustees.” It follows 
that the committee, to whom authority was given to 
make the agreement, had made it. The stockholders, 
by a unanimous vote, decided to go into the proposed 
combination, and authorized their committee to agree 
on the terms. A trust of personal property may be 
created by parol. That the committee acted, that they 
contracted for their company upon the terms of the 
deed, is an inevitable inference from the action of the 
secretary, who swears that he signed by authority, and 
could have had none except upon theagreement of the 
committee. It was therefore actually made, and the 
official signature was but the evidence of the agree- 
ment entered into by them. Here was a deliberate 
corporate act, if stockholders and trustees united can 
ever perform one, attested by one of the two officers 
who were authorized to sign. At that moment the de- 
fendant company had become a party to the contract 
by the consent of everybody connected with the cor- 
poration, and by force of the agreement to that effect 
which the signature of the secretary shows had been 
made by the authorized agency. 

But it is said the corporation repented, anu with- 
drew from the agreement. I do not stop to discuss 
the question whether they could revoke without the 
consent of the board and their associates in the trust- 
deed; for, assuming that they could, 1 prefer to an- 
alyze their revocation, and see the scope and range of 
their repentance. The corporation remained a con- 
tracting creator of the trust until November 4, 1887. 
By the deed, the trust took effect on October Ist of 
that year, so that the defendant, in its full corporate 
character, became a party to it according to the terms 
of the deed, and remained bound by it for at least one 
month. But then there did come either repentance or 
fear. In November the stockholders again assembled, 
and passed the resolution which is relied upon as a re- 
vocation. Its preamble recites a series of denials that 
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the committee had made any agreement, or that the 
president and secretary had signed any, and then, after 
declaring, ‘‘it is deemed inexpedient at the present 
time to enter into any such consolidation,” they re- 
voked the powers conferred and the resolutions con- 
ferring them. That is to say, after the powers had 
been executed and had put the corporation into the 
combination, and it had become a constituent element 
of the trust, those powers were revoked, upon a false 
assertion that they remained executory, aud so their 
revocation could be effective. I say a false assertion, 
for we are not at liberty to believe that George H. 
Moller, who was.secretary of the corporation, and one 
of the very committee authorized to make the agree- 
ment of consolidation, sigued the deed when he knew 
the committee had not agreed, and so in violation of 
his duty, and without authority, and then positively 
swore that he signed by authority of the stockholders 
aud trustees. His act and his oath heavily outweigh 
the resolutions of repentance. Let us not fail to ob- 
serve that no signature is withdrawn, no notice is 
served upon the board or the associates, no consent of 
theirs asked or demanded, but the parties of one part 
to a contract come together and pass a resvlution that 
they have not contracted, aud do not mean to, and 
rely upon that as releasing them from their obligation. 
All that they effectively did was to raise a question of 
veracity, which must be decided against them upon 
the act and the oath of their own officer. That repent- 
ance proved to be only a prelude to the exact sin 
claimed to have been avoided. On the 25th of Novem- 
ber, 1887, which was just three weeks after the resolu- 
tions of revocation, the stockholders of the defendant 
company formally resolved to sell their capital stock 
for $325,000 to Johu E. Searles, Jr. It is not unworthy 
of notice that the resolution to sell is prefaced by a re- 
cital that their secretary had signed a deed of consoli- 
dation “under the belief that he was authorized so to 
do ’—a matter which had nothing to do with the new 
agreemeut to sell, unless the purpose of that agree- 
ment lay beneath the surface. The committee to de- 
liver the stock consisted of the same three persons 
who had originally been authorized to make the agree- 
ment of consolidation which had already been signed 
by Searles as treasurer of the Havemeyer Sugar Refin- 
ing Company. The stock was delivered to him, the 
price paid to the stockholders, and so Searles became 
the one sole and only stuckholder of the defendant 
company. He and the “ legal entity ” alone survived, 
and the latter apparently in a state of suspended ani- 
matiou. An effort was made to ascertain from what 
source the purchase-money came, but was not alto- 
gether successful. Searles did not furnish it. A cer- 
tain committee of three did, who were to transfer the 
stuck to the board. Searles adds: ‘Those three gen- 
tlemen whom 1 have named as trustees of certain 
funds paid for the stock; funds received by them for 
mortgages, and other matters connected with the or- 
ganization. Question—What organization? Auswer 
—The Sugar Refineries Company—the board.’’ Well, 
the board got the stock from Searles, sole owner and 
sole stockholder, and gave in exchange certificates for 
$700,000, or a little more than double the purchase- 
price, and which indicates the amount of water in the 
board’s capital stock. From that however was de- 
ducted the fifteen per cent retained by the combina- 
tion. What Searles did with the certificates we do not 
kuow, nor is it important to ascertain. We do know 
that new directors were chosen by the vote of the 
board, that Searles became president of the corpora- 
tion, that its share of the regular dividend has been 
allotted to it for its certificate holders, and that it has 
wholly ceased to refine sugar. And thus its baptism 
in the pool of the board became complete and final. 
And yet it is argued that the corporation, the legal 
entity, has done nothing; that Searles was guilty, but 








the corporate robe that enveluped him was inn 
and so he must be left to wear it undisturbed; thy 
while ail that was human and could act had sinned, 
yet the impalpable entity had not acted at alll, and 
must go free. I believe that the history of what om 
curred as I have already described it furnishes q suffi. 
cient anawer, assuming that stockholders and t 
acting together, can do a corporate act at all. Then 
was corporate action in making the combination agres. 
ment which bound the defendant. The revocation of 
an executed authority left the contract standing. The 
corporation thus helped to make the trust, and be 
came an element of it. If there was any thing impep. 
fect in its action, the new stockholder and his asgogi. 
ates waived the imperfection by acting upon the agree. 
ment of the corporation, and so confirming it in gj 
particulars. 

But the assumption underlying the view I have ex. 
pressed is itself contested, and a proposition asserted 
which denies the possibility of any curporate actioy 
except by the trustees or directors acting formally y 
such—a proposition which, if sound, dominates the 
whole field of controversy, and, establishing that thers 
has been no corporate action at all, effectually shuts 
out every question of illegality of public injury. I cay. 
not admit that proposition. I think there may be a- 
tual corporate conduct which is not formal corporate 
action; aud where that conduct is directed or pro 
duced by the whole body both of officers and stock. 
holders, by every living instrumentality which can pos 
sess and wield the corporate franchise, that conductis 
of a corporate character, and, if illegal and injurious, 
may deserve and receive the penalty of dissolution, 
There always is, and there always must be, corporate 
couduct without formal corporate action, where the 
thing challenged is an omission to act at all. A cor- 
poration, organized in the public interest with a view 
tothe public welfare, and in the expectation of benefit 
to the community, which is the motive of the State’s 
grant, may accept the franchise, and hold it in sullen 
silence, doing nothing, resolving nothing, furnishing 
no formal corporate action upon which the State can 
put its finger, and say, this the corporation bas done 
by the agency through which it is authorized to act. 
That is corporate conduct which the State may quee 
tion and punish without searching for a formal corpo- 
rate act. The directors of a corporation, its authorized 
and active agency, may see the stockholders pervert 
ing its normal purposes by handing it over, bound aud 
helpless, to an irresponsible and foreign authority, aud 
omit all action which they ought to take, offer no re 
sistance, make no protest, but silently acquiesce as di- 
rectors in the wrong which as stockholders they have 
themselves helped to commit. That, again, is corpo 
rate conduct, though there be an uttur absence of di 
rectors’ resolutions. Is it asked what they could have 
done to prevent the organization of the trust; how 
they were negligent and unfaithful as corporate off- 
cers by their omission to act; what good a mere pro. 
test or objection would have accomplished; what 
effective form their resistance would have assumed! 
The answer is that they could have refused to recog- 
nize the illegal trust transfer the stock; they could 
have declined to register the new ownership upon their 
stock-books; they could have said, and acted upon 
their words, that the original stockholders remained 
not only the beneficial, but the legal owners of the 
stock; and, if the board of trustees appealed to the 
law, the resisting directors could challenge the legality 
of the transfer as moulded by the combination agree. 
ment, and might have defeated the trust and shattered 
it at the outset of its career. So much they could have 
done as corporate officers; so much it was their duty 
to have done as representatives of the corporation; 
and when, beyond that corporate neglect, they recog 
nized the validity of the stock transfers in trust, put 





gree. 
tered 
have 
duty 
tion; 
ecog: 
» pat 


THE ALBANY LAW JOURNAL. © 


129 





the new and unlawful ownership upon their books, and 
accepted its votes in the choice of new directors who 
were to throttle the independence of the corporation 
and chain it to the will of the trust, I think we must 
shut our eyes in willful blindness if we fail to see both 
corporate neglect and corporate action. 

It is true, as we are reminded, that the statute con- 
fers upon trustees and directors general authority to 
manage the stock, property and concerns of manufac- 
turing corporations; and equally true that, as a gen- 
eral rule, and as between the companies and those with 
whom they deal, the corporate action must be mani- 
fested through and by the directors; but other stat- 
utes indicate with equal plainness that there are corpo- 
rate acts which the trustees cannot perform, and which 
affect and bind the corporation only upon the condi- 
tion that they proceed from the stockholders, or from 
them and the trustees acting together. In increasing 
or diminishing the capital stock, the corporate act is 
wholly that of the corporators, and in consolidating 
two or more companies into one there must be the 
joint action of both trustees and stockholders. The 
trust of the refineries, in substance and effect, ap- 
proached very near to these two corporate acts, so far 
as the resultant consequences affected the corporators 
acting. The trust stipulations practically doubled 
their corporate stock through the agency of the certifi- 
cates issued, and the combination in its result is largely 
the equivalent of a substantial consolidation. If these 
things had been done lawfully, they would have been 
accomplished by the united action of trustees and cor- 
porators, and beyond any question would have been 
corporate acts. Having been done unlawfully, but by 
the same united agency aiming at similar results, they 
must still constitute corporate conduct, unless the bare 
fact of their illegality takes away their corporate char- 
acter. To say that would disarm the State in every 
case of misuse or abuse of chartered powers. 

The abstract idea of a corporation, the legal entity, 
the impalpable and intangible creation of human 
thought, is itself a fiction, and has been appropriately 
described as a figure of speech. It serves very well to 
designate in our minds the collective action and agency 
of many individuals as permitted by the law; and the 
substantial inquiry always is what, in a given case, has 
been that collective action and agency. As between 
the corporation and those with whom it deals, the 
manner of its exercise usually is material, but, as be- 
tween it and the State, the substantial inquiry is only 
what that collective action and agency has done; what 
it has in fact accomplished; what is seen to be its 
effective work; what has been its conduct. It ought 
not to be otherwise. The State gave the franchise, the 
charter, not to the impalpable, intangible and almost 
nebulous fiction of our thought, but to the corpora- 
tors, the individuals, the acting and living men, to be 
used by them, to rebound to their benefit, to strengthen 
their hands, and add energy to their capital. If it is 
taken away, it is taken from them as individuals and 
corporators, and the legal fiction disappears. The 
benefit is theirs, the punishment is theirs, and both 
must attend and depend upon their conduct; and 
when they all act, collectively, as an aggregate body, 
without the least exception, and so acting reach results 
and accomplish purposes clearly corporate in their 
character, and affecting the vitality, the independence, 
the utility, of the corporation itself, we cannot hesitate 
to conclude that there has been corporate conduct 
which the State may review, and not be defeated by 
the assumed innocence of a convenient fiction. As was 
said in People v. Turnpike Road Co., 23 Wend. 193: 
“Though the proceeding by information be against the 
corporate body, it is the acts or omissions of the indi- 
vidual corporators that are the subject of the judg- 
Ment of the court.” 





It remains to determine whether the conduct of the 


— 





defendant in participating in the creation of the trust, 
and becoming an element of it, was illegal, and tended 
to the public injury; and we may consider the two 
questions together, and without formal separation. It 
is quite clear that the effect of the defendant's action 
was to divest itself of the essential and vital elements 
of its franchise by placing them in trust; to accept 
from the State the gift of corporate life only to disre- 
gard the conditions upon which it was given; to re- 
ceive its powers and privileges merely to put them in 
pawn; and to give away to an irresponsible board its 
entire independence and self-control. When it had 
passed into the hands of the trust, only the shell of a 
corporation was left standing, asa seeming obedience 
to the law, but with its internal structure destroyed or 
removed. Its stockholders, retaining their beneficial 
interest, have separated from it their voting power, 
and so parted with the control which the charter 
gave them and the State required them to exercise. It 
has a board of directors nominally and formally in 
office, but qualified by shares which they do not own, 
and owing their official life to the board, which can end 
their power at any moment of disobedience. It can 
make no dividends whatever may be its net earnings, 
and must incumber its property at the command of its 
master, and for purposes wholly foreign to its own cor- 
porate interests and duties. At the command of that 
master, it has ceased to refine sugar, and, without any 
doubt, for the purpose of so far lessening the market 
supply as to prevent what is termed ‘‘ overproduction.”’ 
In all these respects it has wasted and perverted the 
privileges conferred by the charter, abused its powers, 
and proved unfaithful to itsduties. But graver still is 
the illegal action substituted for the conduct which 
the State had a right to expect and require. It has 
helped to create an anomalous trust, which is, in sub- 
stance and effect, a partnership of twenty separate cor- 
porations. The State permits in many ways an ag- 
gregation of capital, but, mindful of the possible dan- 
gers to the people, overbalancing the benefits, keeps 
upon ita restraining hand, and maintains over it a 
prudent supervision, where such aggregation depends 
upon its permission and grows out of its corporate 
grants. It is a violation of law for corporations to 
enter into a partnership. New York & S. Canal Co. v. 
Fulton Bank, 7 Wend. 412; Cleurwater v. Meredith, 1 
Wall. 29; Whittenton Millis v. Upton, 10 Gray, 596. The 
case last cited furnishes the reasons with precision and 
at length. It shows the utter inconsistency of a double 
allegiance by those who act for the corporation to two 
different principals, and demonstrates that the vital 
characteristics of the corporations are of necessity 
drowned in the paramount authority of the partner- 
ship. That the combination of the refineries partakes 
of the nature of a partnership is not denied. Indeed, 
in one of the papers added to the appellant’s brief, it 
is not only admitted, but asserted and defended. That 
paper shows quite clearly that by force of the arrange- 
ment there was a community of interest in the fund 
created by the corporate earnings before division, and 
that each member of the trust shared in the profit and 
loss of all. 1t is said however that a consolidation of 
manufacturing corporations is permitted by the law, 
aud that the trust or combination or partnership, 
however it may be described, amounts only to a prac- 
tical consolidation, which public policy does not forbid 
because the statute permits it. Laws of 1867, chap. 960; 
Laws of 1884, chap. 367. The refineries did not avail 
themselves of that statute. They chose to disregard 
it, and to reach its practical results without subjection 
to the prudential restraints with which the State ac- 
companied its permission. If there had been a con- 
solidation under the statute, one single corporation 
would have taken the place of the others dissolved. 
They would have disappeared utterly, and not, as un- 
der the trust, remained in apparent existence to 
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threaten and menace other organizations, and occupy 
the ground which otherwise would he left free. Under 
the statute, the resultant combination would itself be 
a oorporation deriving its existence from the State, 
owing duties and obligations to the State, and subject 
to the control and supervision of the State; and not, 
as here, an unincorporated board, a colossal and gi- 
gautic partnership, having no corporate functions, and 
owing no corporate allegiance. Under the statute, the 
consolidated, taking the place of the separate, corpo- 
rations, could have as capital stock only an amount 
equal to the fair aggregate value of the rights and 
franchises of the companies absorbed ; and not, as here, 
a capital stock double that value at the outset, and ca- 
pable of an elastic and irresponsible increase. The dif- 
ference is very great, and serves further to indicate the 
inherent illegality of the trust combination. 

And here I think we gain a definite view of the inju- 
rious tendencies developed by its organization and 
operation and of the public interests which are men- 
aced by its action. As corporate grants are always 
assumed to have been made for the public benefit, any 
conduct which destroys their normal functions, and 
maims and cripples their separate activity, and takes 
awuy their free and independent action, must so far 
disappoint the purpose of their creation as to affect 
unfavorably the public interest; and that to a much 
greater extent when, beyond their own several aggre. 
gations of capital, they compact them all into one com- 
bination, which'stands outside of the ward of the State, 
which dominates the range of an entire industry, and 
puts upon the market a capital stock proudly defiant 
of actual values, and capable of unlimited expansion. 
It is not a sufficient answer to say that similar results 
may be lawfully accomplished ; that an individual hav- 
ing the necessary wealth might have bought all these 
refineries, manned them with his own chosen agents, 
and managed them asa group, at his sovereign will; 
for it is one thing for the State to respect the rights of 
ownership and protect them out of regard to the busi- 
ness freedom of the citizen, and quite another thing to 
add to that possibility a further extension of those 
consequences by creating artificial persons to aid in pro- 
ducing such aggregations. The individuals are few 
who hold in possession such enormous wealth, and 
fewer still who peril it all in a manufacturing enter- 
prise; but if corporations can combine, and mass their 
fortunes in a solid trust or partnership, with little 
added risk to the capital already embarked, without 
limit to the maguitude of the aggregation, a tempting 
and easy road is opened to enormous combinations, 
vastly exceeding in number and in strength and in 
their power over industry any possibilities of indi- 
vidual ownership; and the State, by the creation of 
the artificial persons constituting the elements of the 
combination and failing to limit and restrain their 
powers, becomes itself the responsible creator, the vol- 
untary cause, of an aggregation of capital which it 
simply endures in the individual as the product of his 
free agevcy. What it may bear is one thing; what it 
should cause and create is quite another. 

And so we have reached our conclusion, and it ap- 
pears to us to have been established that the defund- 
ant corporation has violated its charter and failed in 
the performance of its corporate duties, and that in re- 
spects so material and important as to justify a judg- 
ment of dissolution. Having reached that result it bo- 
comes needless to advance into the wider discussion 
over monopolies and competition and restraint of trade 
and the problems of politicaleconomy. Our duty is to 
leave them until some proper emergency compels their 
consideration. Without either approval or disapproval 
of the views expressed upon that branch of the case by 
the courts below, we are enabled to decide that in this 
State there can be no partnerships of separate and in- 
depeudent corporatious, whether directly or indirectly 











through the medium of a trust; no substantial Con 
solidations which avoid and disregard the g 
permissions and restraints; but that manufag 
corporations must be and remain several ag they wen 
created, or become one under the statute.’’ The 
ment appealed from should be affirmed with costs, 4j 
concur. 


—>—_. 


WILLS — CONSTRUCTION — NATURE OF fy 
TATE. 


VERMONT SUPREME COURT, JULY 7, 189. 


PaRK’s ADM’R V. AMERICAN HOME MissIonary 800, 

A will contained the following clause: ‘I give, devise ani 
bequeath the use of all my estate, of every kind, to Dy 
wife, * * * for and during her natural life, and » 
much of the principal as she may see fit to use for he 
necessary and comfortable support, and contributions for 
worthy objects, in her own diacretion, without limitatig 
or restriction on my part.”’ Held, that the widow took 4 
life-estate in the realty, and the income of the personalty, 
with the right to retain and control the personalty 
against the executor. 

Under the power to dispose of the principal, she has no au. 
thority to make a gift of a part of it to a private indi. 
vidual ‘‘in recognition of kindness, and in testimony of 
affection and regard; ’’ such person not being an objectof 
charity. 


FN gems from Chancery Court, Windsor county: 
Bill by the administrator for the construction of 
the will of Frederick Parks, and to determine what 
right, if any, the defendant Hermon W. Harlow had 
acquired in two hundred and seventy shares of the 
capital stock of the Parks & Woolson Machine Com- 
pany by virtue of an assignment of the same from the 
defendant Elvira D. Parks, the said stock having been 
a part of the estate of the testator. The chancellor dis- 
missed the bill pro forma. The orator appeals. 


L. M. Reed, A. M. Allbee, and W. E. Johnson, for 
defendants. 


Royce, C. J. This is a bill brought to obtain a con- 
struction of the will of Frederick Parks, and particu 
larly the clause of devise and bequest to the widow of 
the testator, Elvira D. Parks. The language of this 
clause is as follows: ‘‘I give, devise and bequeath the 
use of my estate, of every kind, to my wife, ElviraD. 
Parks, for and during her natural life, and so much of 
the priucipal as she may see fit to use for her necessary 
and comfortable support, and for charitable and be 
nevolent purposes, and contributions for worthy 
objects, in her own discretion, without limitation or 
restriction on my part, believing that she will exercise 
prudence and good discretion.” The first question for 
our consideration under this clause would seem to be 
as to the nature of the estate thereby created in the 
wife—whether full effect can be given to the manifest 
intent of the testator to create in her a life-estate with 
a limited power of disposition, or whether it must he 
said that the power of disposition is given in such gel: 
eral and unrestricted terms as to create an irreconoile 
ble repugnancy, and compel the courts to enlarge the 
life-estate into a fee, and hold any remainders over 
void, as was the case in Stowell v. Hastings, 59 Vt. 4% 
But we find no such difficulty here. A double line of 
distinction on this point seems to run through all the 
cases cited by the learned counsel, and which is well 
recognized and expressed in the recent case of Logue 
v. Bateman (N. J.), 11 Atl. Rep. 259, and is clearly sug- 
gested in Stowell v. Hastings, supra. The rule mayb 
put into this form: Where an estate for life is expressly 
given, and power of disposition superadded to it, how- 
ever unrestricted in terms, it will not enlarge such 
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tate into a fee; or when, though an estate for life be 
not expressly given, yet such language is used as, in 
the absence of other and qualifying provisions, would 
have the effect to create a life-estate, then a power of 
disposition superadded to it will not have the effect to 
enlarge what otherwise would have been an estate for 
life merely into a fee, unless such power of disposition 
is unrestricted in its terms, or unlimited in its legal 
effect. Now, applying the above rule here, we see at 
once that both the reasons suggested for carrying into 
effect the intent of the testator exist. The estate in 
the widow is expressed to be ‘“‘for and during her 
natural life,” and the power of disposition is limited to 
designated objects; and in both these particulars this 
will differs from the one under construction in Stowell 
vy. Hastings. The widow is given the ‘‘ use”’ of the es- 
tate for life, and by such expression it was evidently 
the intention of the testator that she should have the 
beneficial enjoyment, should receive the rents, profits 
and income, of all the property, both realty and per- 
sonalty ; that, as to the first, she should be tenant for 
life, with all the legal rights and duties pertaining to 
that tenure, and as to the second should have the right 
to appropriate and enjoy its income and earnings. And 
that such was his intent is rendered still more clear by 
the provisions immediately following this, relating to 
the disposition of the principal. But the question is 
put to us, in this connection, whether such right tothe 
income and earnings of the persouial estate carries with 
it a right in the widow to retain and control the corpus 
of the property—the principal itself. Of course, it 
would not do so if the testator had created a trust, and 
appointed a trustee for that purpose, but this he did 
not choose to do; and the executor, merely by virtue 
of his office, or an administrator with the will annexed, 
has no authority to act as such trustee. So that the 
question is whether the exigencies of the case are such 
as to devolve upon the court the duty of doing for the 
testator what he did not see fit to do for himself, and 
to declare such trust, and appoint a trustee. We do 
not think they are. Tothe point that, where a legatee 
takes a life-interest in personal property, he is, in the 
absence of contrary provision or threatened danger, or 
except in cases of extreme unfitness, entitled to its cus- 
tody and control, see Howland v. Howland, 100 Mass. 
222; In re Oertle, 34 Minn. 173; Post v. Van Houton, 
(N. J.),3 Atl. Rep. 340; Copeland v. Barron, 72 Me. 206; 
Stone v. North, 41 id. 265; Martz v. Sedum, 67 Ind. 216. 
Also, Pierce v. Stidworthy (Me.),9 Atl. Rep. 617, where, 
under circumstances very similar to those here, the 
court say, inter alia: * The will giving the widow the 
use and income of the fund during her Jife, with the 
right to apply to her use, if needed, any part of the 
principal, making her the sole judge of the need of so 
doing, we are of opinion that she is entitled to the pos- 
session aud management of it.’”” The case at bar does 
not present any features such as would bringit within 
the exceptions to this rule above specified. The rule 
itself seems to us both sensible and sound in principle, 
and has, moreover, so far as we can discover, been uni- 
formly adhered to wherever invoked. We are there- 
fore satisfied to accept it, in the absence of any prece- 
dent to the point in this State, for our guidance in the 
disposition of this case. 

We pass on to the latter part of the clause in the will 
above quoted—the one containing and defining the 
widow’s power of disposition over the principal of the 
estate. She may use so much of the principal as she 
sees fit to, for her necessary and comfortable support, 
and for charitable and benevolent purposes, and con- 
tributions for worthy objects, in her own discretion. 
She is given unlimited discretion within the limits 
designated. So long as she devotes it to any purpose 
contributing to her necessary and comfortable sup- 
port, she is to be her own judge as to the fitness of the 
particular object to which she devotes it; and so in ree 








gard to charitable and benevolent or other worthy ob- 
jects. But she must not transcend these bounds. If 
she proposes to devote any part of the principal to sup- 
port, it must be “ necessary and comfortable support,” 
and that with view to all her circumstances, station in 
life, etc.; and it is manifest that sv long as the income, 
which is hers absolutely, suffices for this purpose, the 
necessity contemplated by the testator will not have 
arisen. It is impossible for us to construe this provis- 
ion with greater definiteness until a case arises under 
it by reason of some attempted application of the fund. 
No application of the fund, or any portion thereof, has 
as yet been made by Mrs. Parks under the provision 
which we have just been considering; but she has at- 
tempted an application which, it is claimed, comes un- 
der the provision immediately following, defining her 
power of disposition to charitable and benevolent pur- 
poses, and contributions for worthy objects. This at- 
tempted application is in the form of an assignment of 
two hundred and seventy shares in the capital stock of 
the Parks & Woolson Machine Company, of Spring- 
field, to Hermon W. Harlow, and is expressed to be in 
recognition of kindness, and in testimony of affection 
and regard. It is not claimed to be in payment of any 
legal indebtedness, and the question is whether such a 
gift can be brought under the widow's discretionary 
power of disposition. We do not understand that it is 
seriously urged that this can be classed under “ charit- 
able and benevolent purposes;’’ for it is not claimed 
that the recipient was in need of charity, or that the 
gift was intended by way of alms, and “ benevolent’”’ 
is a word of much the same general import and mean- 
ing as ‘‘charitable,’’ benevolence having for its object 
the general good of mankind, and not comprehending 
in its common acceptation a gift bestowed for purely 
private and personal reasons. See Webster's defini- 
tion. But it is contended that, be that as it may, this 
gift is certuinly for a ‘* worthy object,’’ or at least one 
deemed by Mrs. Parks to be so, and that she is made 
the sole judge of its worthiness. We do not undertake 
to say that the object is an unworthy one, nor shall we 
notice the insinuations of one of the answers as to any 
undue influence or control having been exercised over 
Mrs. Parks by Harlow or his wife, for there is nothing 
in support of them; but the question for us to decide 
is, simply, whether this particular gift comes within 
the meaning and intent of the testator, and so within 
the limits of the widow’s discretionary power of dis- 
position. And it is plain to us that, in seeking for such 
meaning we must, first of all, apply the maxim, nosci- 
tur a soctis. We must seek the meaning from the con- 
text, and by the light of what precedes or follows. The 
testator has specified with some degree of definiteness 
a class of objects to which the widow may, in her dis- 
cretion, contribute from the principal of the estate, 
viz., charitable and benevolent purposes. Then follows 
the more generic and vague expression, ‘‘ worthy ob- 
jects.’’ But has he not substantially told us what he 
means by “worthy objects?’’ Are they not objects in 
their general nature charitable and benevolent? Are 
we authorized, simply because a general term bas been 
used after a particular has been specified under it, to 
include in the classification an object of quite a differ- 
ent character from the character of the class specified ? 
It was the desire of the testator that his wife should 
have after his death the power to continue her dona- 
tions and contributions to benevolent and charitable 
and other like worthy objects; and if the income of 
the estate, which was to be hers absolutely, should not 
prove sufficient to enable her to do so, then he gave her 
a discretionary power to draw on the principal for that 
purpose. But is there any language to indicate that he 
intended she should have the power to draw upon the 
fund for the purpose of making gifts of a purely pri- . 
vate nature, in reward for personal kindnesses, because, 
forsooth, she might deem this a ‘“‘ worthy object?’’ 
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We think not, and shall read this clause as though 
there were interpolated in it, what we have no doubt 
was in the testator’s mind, the words “‘ other like ” be- 
fore ‘‘ worthy.” 

But what makes it still more clear that the construc- 
tion we have given to this language is the one intended 
is the use of the word “contribution; ”’ and indeed, to 
our mind, as soon as that word is correctly defined, 
there isan end of the contention on this point. A 
* contribution,”’ then, is ** the act of giving to a com- 
mon stock, or in common with others, that which is 
given toa common stock or purpose,’”’ etc. Webst. 
Dict. It will be seen how far these definitions come 
from including the gift to Harlow here in question. So 
that, however “‘worthy”’ the object may have been, and 
even though it might, under conceivable circumstances, 
have been brought within the meaning and intent of 
the testator, yet such a gift, made under the circum- 
stances shown here, was certainly not a ‘ contribu- 
tion.” 

The result is that we hold this assignment to have 
been made in excess of the powers of the assignor, and 
therefore invalid, and that the stock so attempted to 
be assigned by Elvira D. Parks to Hermon W. Harlow 
remains the property of the estate of Frederick Parks, 
subject to the right of Elvira D. Parks to the income 
from the same, and to her right of disposition of the 
same within the terms of the will of Frederick 
Parks. The costs of this suit, together with the 
counsel fees,to be taxed by the court, and allowed 
by the court, to be paid by the administrator, 
one-half out of the funds in his hands belonging to El- 
vira D. Parks, and the other half out of the funds of 
the estate. The decree of the Court of Chancery dis- 
missing the bill is reversed, and cause remanded, with 
a mandate in accordance with the views here ex- 
pressed. 


—_—_————— 


ATTORNEY AND CLIENT — MISCONDUCT — 
PURCHASE OF CLAIMS. 


MAINE SUPREME JUDICIAL COURT, MARCH 15, 1890. 


BURNHAM V. HESELTON. 


The law deprecates the purchase by an attorney of the sub- 
ject-matter of litigation, or any speculative bargain in 
relation thereto, and casts upon the attorney the burden 
of proving the perfect fairness, adequacy and equity of the 
transaction. 

Such proof, like that of any other affirmative pruposition, 
must be by evidence. 

The presumption of innocence or the improbability of wrong- 
doing by the attorney is not affirmative evidence; and the 
jury should not be instructed that they may consider 
such presumptions as tending to discharge the burden of 
proof. 

The presumption is that the transaction was invalid, which 
presumption must be overcome by evidence. 


XCEPTIONS from Superior Court, Kennebec 
county. 


W. Gilbert and W. C. Fietcher, for plaintiff. 
Heath & Tuell, for defendant. 


Emery, J. The plaintiff held a note of $250 against 
the Burnham Shutter Worker Company which, on the 
23d day of March, 1888, he committed to the defend- 
ant, an attorney at law, for collection. The defend- 
ant ascertained that one Stone had for a consideration 
assumed and agreed to pay all the company’s debts, 
and that Stone was amply able financially, and en- 
tirely willing, to pay this note on presentation. After 
ascertaining these facts, the defendant, on the 26th 
day of May, 1888, made an agreement in writing with 





the plaintiff, by which the defendant was to collet 
what he could of the note at hig own expense, and 
the plaintiff $75, if so much was collected, and retain 
for his services and risks all he should collect over $7, 
A short time after this agreement the defendant 
caused the note to be presented through a bank to 
Stone, who paid it in full, with interest, to the bank 
for the defendant. July 4, 1888, the defendant paid 
the plaintiff $75, and took his receipt in full “ for the 
note according to agreement.’’ The next fall, Novem. 
ber 20, 1888, the plaintiff brought this action of assump. 
sit for money collected and money had and received 
by the defendant to his use. The object was to recover 
the balance of the money collected on this note by the 
defendant. The defendant pleaded the general issug 
only, and at the trial put the above agreement and re. 
ceipt in evidence in defense. The plaintiff contended 
these were not valid against him on tha ground that 
he was not informed of the facts known to the defend. 
ant in relation to the note, and the chances of its 
speedy and full collection. Whether the plaintiff was 
so informed of those facts was the real issue before the 
jury. 

The presiding justice instructed the jury, in the first 
instance, that the burden was on the defendant to es- 
tablish the affirmative of the proposition that the 
plaintiff made the agreement or sale with full knowl- 
edge of all the facts known to the defendant, his at- 
torney, and without concealment or suppression on the 
defendant's part. But in the same connection he used 
this further langaage: ‘‘ But, gentlemen, while the 
burden is upon the defendant to do this, there is 
another principle which it is always the right and duty 
of the jury to consider in determining the question of 
burden of proof, and that is the question of presump- 
tion; that is, the probability or improbability involved 
in the charge of fraud. * * * In other words, there 
is in these cases, you will perceive, whether in civil or 
criminal procedure, where a fraud is charged — where 
something wrong is charged, an opposing presumption, 
an improbability—which you have aright to consider 
in determining when the burden of proof has been 
discharged. * * * You havea right to consider the 
element of the presumption of innocence and the ele- 
ment of improbability that is involved, if it is involved 
in your judgment. It is for you to say when the bur- 
den of proof is discharged.’’ Again in commentingon 
the credibility and bearing of the several testimonies, 
the presiding justice, after reminding the jury of the 
legal presumption of the innocence of the defendant, 
further said: ‘‘ Gentlemen, Ido not think it neces- 
sary toremind you that the time has not yet come 
when a fair and honorable character, which has been 
built up in the county by the process of years of 
worthy endeavor and honorable dealing, shall not 
count for something in a court of justice as well as out 
of it. 

There was no evidence in the case touching the gen- 
eral character of the defendant, nor any thing relating 
to his character at all, except the relations of the wit- 
nesses on the one side and the other, touching the 
transactions of the defendant in these premises. To 
the language above quoted the plaintiff excepted, the 
verdict being for the defendant. 

The law hates fraud or deception of any kind. It 
will uphold no contract or seeming right obtained 
through fraud. When the parties to the contract are 
upon equal footing, each dealing for himself, without 
any relation or trust or confidence between them, the 
law will not permit any misleading, any deception, of 
one party by the other. It will not enforce any ad- 
vantage so gained. But in such cases the law will not 
presume there was fraud. It will assume that such 
party acted for himself, upon his own judgment, with 
out being misled by the other party, until such mis 
leading is proved. Any such party seeking to avoid 
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any contract or other transaction on the ground of 
fraud, has the burden of proving: the fraud. Such 
transactions are presumed to be valid until proved to 
be invalid. 

When however the parties are not upon an equal 
footing, each acting for himself, but some relation of 
trust or confidence exists between them, touching 
the subject-matter of the contract, the law is not so 
considerate or trustful. Where such relations exist, it 
views the transaction with caution, if not with suspic- 
ion. In such cases it will not assume in favor of the 
agent or fiduciary that the contract was fairly made, 
and that there was no abuse of confidence. It waits 
for such party to satisfy it affirmatively — to affirma- 
tively show that there was in fact no abuse of confi- 
dence; that the contract was in fact fairly made; that 
the other party was in truth made acquainted with all 
the material facts and reasons known to the fiduciary. 
The very making of the contract is incongruous—prima 
facie inconsistent with the fiduciary relation. The 
transaction may be valid, but there is no presumption 
in its favor. The presumption is of invalidity, which 
can only be overcome, if at all, by clear evidence of 
good faith, full knowledge, and of independent con- 
sent and action. Pom. Eq. Jur., 88 955-957; Adams 
Eq., § 61, and notes; Story Iq. Jur., § 310. 

Especially does the law require the highest degree of 
honor and good faith from its own ministers. It in- 
sists that the confidence of the suitor in the faithful- 
ness and disinterestedness of his attorney and coun- 
sellor shall be fully deserved. 1t deprecates any pur- 
chase of any matter of litigation by an attorney from 
his client. It greatly desires that the attorney should 
be satisfied with a reasonable compensation, without 
seeking to obtain speculative bargains from his client. 
As said by one writer, such a transaction may be valid, 
but it is presumptively invalid. Where any such bar- 
gain is made, the burden of sustaining it is on the at- 
torney. No presumption will avail him. He cannot 
get behind the presumption of innocence, and await 
the coming of hostile evidence. He must be aggressive 
and advance against the presumption of invalidity, 
and overcome it, if hecan, by evidence of “ the perfect 
fairness, adequacy and equity of the transaction; ” 
and particularly must he show that bis client was in- 
formed of all material facts known to bimself. Dunn 
v. Record, 63 Me. 17; Arden v. Patterson, 5 Johns. Ch. 
44; Rogers v. Mining Co., 3 McCrary, 76; Kent Com., 
notes on page 449; Weeks Attys., 8 268 and notes. It 
has even been held by high authority that such trans- 
actions are conclusively invalid; that the presumption 
of invalidity cannot be overcome. Newman v. Payne, 
2 Ves. 203; Wallis v. Lowbut, 2 Den. 607; Wayne, J., in 
Michoud v. Girod, 4 How. 555. 

Recurring now to the language of the instructions to 
the jury, and reading them as a whole, in the light of 
the principles above stated, it will be seen, we think, 
that the presiding justice gave the jury to understand 
that the presumably good character of the attorney, 
the presumption of innocence, the improbability of 
fraud, might in themselves be evidence, aud perhaps 
sufficient evidence, to sustain the attorney’s burden >f 
proof, and hence establish the validity of the transac- 
tion in question. The whole charge is made a part of 
the bill of exceptions, and it intensifies rather than 
lessens the force of the language excepted to. The 
jury would naturally receive the impression, from the 
language quoted, and from the whole charge, that the 
attorney was protected by the presumption of inno- 
cence and the presumption of improbability, which 
presumptions were to be regarded as greatly strength- 
ened by the general good character of the attorney. 
The jury also might understand that they could, if 
they would, regard these presumptions as wholly sus- 
taining, or at least balancing, the burden of proof, and 
48 relieving the attorney of any further duty of show- 





ing that the transaction was fair, adequate and equit- 
able. 

We do not think the attorney had any such presump- 
tions in his favor in this action. He was not on trial 
forany crime. He was not charged in the declaration 
with any fraud. The action was the equitable one of 
assumpsit for money had and received by him to his 
client’s use. In defense he set up a transaction with 
his client which the law does uot favor, and holds to 
be prima facie invalid. It was the law, not the plain- 
tiff that charged the fraud. Thecharacter of this par- 
ticular transaction, not that of the attorney, was in 
issue. The act, not the person, was then on trial. The 
character of the attorney might aid him as a witness, 
but it could not prove his case for him as a party. 
While one may invoke the presumption of innocence 
in negation, and wait for the prosecution to overcome 
it by evidence, he cannot successfully invoke it in af- 
firmation, as tending to:prove any proposition cast 
upon him to prove. That presumption is a shield, not 
aweapon. To illustrate: It is wrong not to pay one’s 
promissory notes, and yet when one is sued upon such 
a note, and the note is produced, he cannot rely upon 
the presumption of his innocence of wrong, as proving 
or tending to prove payment of the note. 

As to the presumption of improbability, the law says 
it is against the attorney; that it is improbable that 
the client had the same knowledge and stood on the 
same footing as the attorney. Hence the requirement 
that the attorney shall affirmatively prove these propo- 
sitious. In this case however the jury were in effect 
told that the presumption of improbability supported 
the attorney; that it was improbable that the transac- 
tion was invalid. If that were so—if it were improba- 
ble that the transaction was invalid—then of course it 
was probably valid, and must have been held valid 
until proved otherwise, and there was no burden on 
the defendant to establish its validity. There was 
however clearly no improbability that the bargain in 
this case, by which the client, the owner of the note, 
got only $75, and the attorney got $187 out of it, was 
unequal and inequitable. 

It must be evident that the instructions excepted to 
deprived of all force and virility the correct and whole- 
some rule that was first laid down. Their effect was to 
relieve the attorney of a burden which the law plainly 
says he must bear, if he will make such contract. It 
may be that this contract, while prima facie invalid, 
was in truth ** perfectly fair, adequate and equitable."’ 
We hope it was. But the attorney must prove it so, 
and as he would prove any other affirmative proposi- 
tion, by evidence, and not by invoking presumptions 
of his innocence, and of the improbability of his doing 
wrong. 

Exceptions sustained. 


Peters, C. J., and WALTON, VIRGIN, FosTEeR and 
HASKELL, JJ., concurred. 


—_—~—_— 


IN RE DODSON AND FOGG, GENTLEMEN. 


OR fifty years some odious charges made against 
Messrs. Dodson and Fogg, attorneys, who for- 
merly carried on a lucrative practice in Freeman’s 
Court, Cornbill, have remained unanswered. An un- 
thinking assent has been given to these allegations, 
till the names of two honorable gentlemen have be- 
come a synonym of chicanery and pettifogging mal- 
practices, and they themselves have been classed with 
the grotesque and detestable creatures of fiction, with 
Oily Gammon and Attorney Case. We propose to ex- 
amine the facts on which, it is said, these grave accu- 
sations are founded. 
The principal charges against Messrs. Dodson and 
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Fogg are that they instigated and conducted to an un- 
just issue an action, brought in the Court of Common 
Pleas, for breach of promise of marriage; that by dis- 
tortion of the evidence they procured a serious miscar- 
riage of justice; and that having undertaken the plain- 
tiff's case ‘‘on speculation,” and made an agreement 
not to charge her for their services unless successful, 
they were guilty of unprofessional conduct akin to 
the offenses of maintenance and common barratry. If 
it can be shown that the verdict was supported by 
adequate and untainted testimony, the main charges 
against Messrs. Dodson and Fogg fall to the ground. 

It is necessary therefore to examine carefifily the 
evidence adduced at the trial of the cause of Bardell v. 
Pickwick. But by a singular mischance, the only rec- 
ord which now exists is contained in certain memoirs 
compiled partly by friends of the defendant, but prin- 
cipally by the defendant himself. [See the ** Posthu- 
mous Papers of the Pickwick Club,” vol. 1, p. 185, and 
elsewhere. (The references, here and throughout, are 
to the Jubilee Edition: Macmillan & Co., 1886.)] That 
these papers should be inspired by bitter and implaca- 
ble hatred is a matter of course. There is no malice 
like the malice of a defeated litigant. The bitterness 
of love turned to hate, the fury of a woman scorned— 
these are feeble and transient emotions compared with 
the rage of an unsuccessful suitor. The field being 
lost, for him ali is lost. His unconquerable hate is im- 
potent, the study of revenge serves but to increase his 
sense of injury. It was with such feelings that most 
of the “Pickwick Papers’ were written. But Mr. 
Pickwick was fortunate beyond his deserts. His papers 
were edited by the late Mr. Dickens, a gentleman of 
some humor and observation, whose name ensured for 
them a wide circulation, and who succeeded in re- 
straining to some extent the misrepresentations of his 
author. Mr. Dickens perceived that the hero as liti- 
gant was a new and inauspicious portent; but his task 
one suspects, must have been even more arduous than 
that which he afterward undertook in curtailing the 
amorous garrulities of Grimaldi. Even with his revis- 
ion, the ** Pickwick Papers’? contain some obvious in- 
accuracies and travesties of fact. But accepting the 
report as it stands, we propose to justify Messrs. Dod- 
son and Fogg out of their assailant’s mouth. 

It is worth while however to cite one or two in- 
stances of the inaccuracy which pervades the ‘* Pick- 
wick Papers.’’ In so simple a matter as transcribing 
the courteous letter sent him by Messrs. Dodson 
and Fogg before commencing the action, Mr. Pick- 
wick makes a mistake of three years in the date. 1 id. 
339. The error is pointed out by Mr. Charles Dickens, 
the younger. Mr. Fogg is described as an elderly, 
pimply-faced, vegetable-diet sort of man. 1 id. 363. And 
without being a vegetarian, one may see that this ac- 
count of his personal appearance is founded on preju- 
dice rather than observation. This is the ‘cold 
punch ” or licensed victualler’s view of human nature 
and a wholesome regimen. Mr. Pickwick’s references 
to Messrs. Dodson and Fogg are habitually inaccurate. 
He represents that Mr. Fogg refused to see him till 
joined by his partner, Mr. Dodson. Solicitors do not 
usually summon all the members of a firm to receivea 
client or an opponent. Nor if Dodson and Fogg were 
as rapacious as he represents, is it easy to see why two 
partners should attend the trial, when itis certain that 
the taxing-master would allow remuneration for one 
only. The alleged purpose of their attendance is even 
stranger than the act. Mr. Dodson, it is said, pro- 
duced the plaintiff's umbrella, and Mr. Fogg her pat- 
tens. 2id. 100. Why? How could the pattens orum- 
brella be evidence against the defendant ?—-unless they 
were gifts from him to the plaintiff, which was not al- 
leged. But a more conclusive instance of inaccuracy 
occurs in an account of a cricket-match between Mug- 
gleton and Dingley Dell, at which Mr. Pickwick and 








his friends were present. These villages are gj 

in Kent, once the opponent on equal terms of All 
land, and a county whose sons may justly claim, tha 
winning or losing, they have always played the game 
to the end,as behooves good sportsmen and Com patrioty 
of Fuller Pilch, of Wenman, and of Alfred Myun, (jy 
the occasion narrated by Mr. Pickwick, Muggleton 
won the toss, and elected to take first innings. A good 
start was made and at the luncheon interval the scor 
was fifty-four for two wickets. Mr. Pickwick and his 
friends partook, with more zest than discretion, of the 
‘**cold but capital” refreshments provided, and they ap. 
peared to have been so well satisfied with the wine that 
they remained at the inn when the players returned to 
the field. It was not till past midnight that the Pick. 
wickians left the Blue Lion, and returned to their 
host’s, extremely drunk, and greatly scandalizing the 
ladies of the family. Mr. Pickwick was no sportsman, 
and his offense against good manners might have been 
forgiven. He is not the only man who has found 
cricket on the hearth an easier and more attractive 
game than cricket on the heath. He has chosen to sug. 
gest that the cricketers were such as he. The game he 
asserts was abandoned by eleven men of Kent before 
an innings was completed! “In an early period of the 
winning game,”’ he says, “‘ Dingley Dell gave in, and 
allowed the superior prowess of All Muggleton.” 1id. 
131. If Mr. Pickwick is so inaccurate in matters which 
are indifferent, how are we to credit charges made by 
him in matters which affect him closely and aroused 
his keen resentment? But Dodson and Fogg are dead; 
their voices can never now be raised to confute their 
slanderer. Let us consider the case as narrated by 
Mr. Pickwick. 

Mrs. Bardell, the plaintiff in the action, was the 
widow of a gentleman engaged in the excise depart- 
ment of the civil service. Mr. Pickwick, the defend- 
ant, was a retired tradesman, possessed, as was ad- 
mitted at the bar, of considerable means. 2 id. 14 
He appears to have been engaged in the sugar trade. 
2 id. 463. He had remained a bachelor to the mature 
age when bachelors commonly marry their house 
keepers, and love affairs are especially deadly. He 
boasted an unimpaired digestion, and undiminished 
appetite. Physically he was fitted for Czesar’s body 
guard, for he was fat and sleek-headed, and (witha 
memorable exception) he slept o'nights. Several times 
in the short space covered by the ‘‘ Pickwick Papers” 
he is recorded to have been intoxicated. Once he was 
imprisoned in the public pound. 1 id. 356. On another 
occasion he resisted the peace officers and was ordered 
to give bail for good behavior. Lid. 474. It is perhaps 
more pertinent to observe that he constantly ex 
hibited the philandering propensities which ar 
specially nauseating when, as in his case, the privileges 
allowed to age are claimed and exercised with the ar 
dor of youth. He kissed ‘‘the young ladies.” 1 id 
193. He kissed Bella. Id. 527. He occasioned a scat- 
dal by unbecoming gallantry and kissing his band to 
a married lady at a public meeting. Id. 243. It was 
proved at the trial that on yet another occasion he 
caused the projected marriage of a lady to be broken 
off, in circumstances very inadequately described by 
himself as “‘a romantic adventure.” 2 id. 118, 119, and 
see chap. 22. Moreover, released from business cares, 
he now for the first time, enjoyed unstinted leisure, 
and had no more absorbing pursuit than some trifling 
antiquarian researches. For two years he had occupied 
rooms in the residence of Mrs. Bardell, and if he po® 
sessed the inclination, did not lack the opportunity of 
making his court to the “‘comely’’ widow, whose “agree 
able appearance ” and “ exquisite talent” in cooking 
he did not fail to note. It is probably therefore doing 
him no injustice to assume that for two years his gait 
ered legs had trod the primrose path of dalliance. His 
thoughts constantly ran on love affairs. His mind, we 
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are told, when sleepless and far from home, ‘reverted | after, Mr. Burnand wrote the libretto of the cantata 


to Mrs. Bardeil.” lid. 426. He assisted the clandes- 
tive courtship and palliated the ranaway match of one 
of his friends and followers. He was the author of a 
“Theory of Proposals of Marriage’’ (1 id. 449), which 
deserves to be as celebrated as his ‘‘ Speculations on 
the Source of the Hampstead Ponds,” and certainly 
pears traces, in spite of his disclaimer, of being de- 
duced from long and arduous practice. This theory he 
expounded, in the tone of a professor addressing his 
pupil, to a gentleman who had already made several 
temporarily successful experiments in the art. Mr. 
Pickwick’s friends appear to have given credence to 
the claim made by Mrs. Bardell; and indeed it is a re- 
markable fact that her case was proved almost entirely 
by witnesses friendly to the defendant. If, as Butler 
we Is not the winding up witnesses 

And nicking, more than half the bus’ness? 

the plaintiff's case must have been presented to the 
jury in circumstances of unusual difficulty. 

Mr. Winkle, one of Mr. Pickwick’s companions, de- 
posed to a circumstance strougly corroborating the 
plaintiff's story. He remembered, he said, calling at 
the plaintiff's house and seeing that ‘‘the defendant, 
Mr. Pickwick, was holding the plaintiff in his arms, 
with his hands clasping her waist; the plaintiff ap- 
peared to have fainted away.” 2 id. 117. He heard 
the defendant call the plaintiff ‘‘a good creature ’’ and 
asked her ‘* to compose herself, for what a situation it 
was if anybody should come,”’ or words to that effect. 
This was the impréssion on his mind, but he could not 
swear that the words used were not: ‘‘ My dear Mrs. 
Bardell, you're a good creature; compose yourself to 
this situation, for to this situation you must ‘come,’’ 
or words to that effect. This testimony was confirmed 
by the evidence of two other witnesses, friends of the 
defendant. The plaintiff was not, of course, according 
to the law at that time, a competent witness; nor was 
the defendant. But he has chosen to give an account 
of;this circumstance in his memoirs (chap. 12), in which 
he admits that he had asked the plaintiff, when alone 
with her: ‘‘ Do you think it’s amuch greater expense 
to keep two persons than one?’ and similar questions 
which he himself would probably have classified as the 
Proposal Implied, Illusory or Oblique. Mr. Pickwick 
afterward alleged that he intended to allude to a man 
named Weller, whom he proposed to engage as his ser- 
vant. That he should converse on so commonplace a 
subject in so mysterious a manner is extremely im- 
probable; and it ought to be noted, that at this time 
Weller was actually in service at an hotel, and had 
given no intimation that he wished to leave it. More- 
over there was no cross-examination to show that the 
conversation had relation to Weller, and the whole 
reference to him was probably an afterthought. 

In the course of further evidence at the trial, Mrs. 
Sanders, a neighbor of the plaintiff, proved that she 
had heard Mr. Pickwick ask the plaintiff's little boy 
how he should like to have another father. Mr. Pick- 
wick did not venture to deny that he used this signifi- 
cant expression; nor is any attempt made in his book 
to explain it away. It is evident that there was run- 
ning in Mr. Pickwick’s mind the familiar line :— 


A man that's married is a man that’s pa’d. 


But in the cross-examination it was suggested that his 
question referred to a baker whom he thought the 
Plaintiff was about to marry. If this suggestion was 
made seriously, the jury must have been asked to be- 
lieve that Mr. Pickwick was in the habit of discussing 
with a boy of eight or ten the love affairs of his land- 
lady. But the obvious answer is that the suggestion, 
if trae, could have been substantiated by the evidence 
of the baker. Yet Mr. Pickwick did not venture to 
put him in the box. It is significant that when, years 
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bearing Mr. Pickwick’s name, he felt it necessary to 
excuse his hero’s infidelity by giving to this airy, 
anonymous baker a local habitation, though not a 
name, and by introducing a representation of him in 
the flesh before the eyes of an astonished audience, 
Mr. Burnand’s usual shrewdness has been disarmed by 
the suggestion which, in Mr. Perker’s language, was 
intended to throw dust in the eyes of the judge. 

This allusion to himself or some other person as the 
probable future stepfather of the plaintiff's son is the 
only part of the plaintiff's case not corroborated by the 
defendant’s friends or admitted by himself. Some 
evidence was given of general reputation, of an engage- 
ment between the parties, and some by the man Wel- 
ler, apparently intended to indicate the unscrupulous 
nature of the defense; and this practically concluded 
the plaintiff's case. It is idle to say upon this that 
there {was nothing from which the jury could infer 
a promise of marriage; and the defendant called no 
witnesses. [Very probably, evidence of an express 
promise was given, but as Mr. Pickwick does not re- 
cord it, the point may be left out of consideration. 
Had there been no evidence to support the verdict, 
the defendant’s counsel would certainly have taken 
the point at the kearing or on motion for a new trial.] 
‘The verdict the jury gave for the plaintiff (for £750) 
was eminently reasonable; and if injustice was done 
to Mr. Pickwick, it must have been from some cause 
not brougbt within their cognizance. 

Did Mr. Pickwick then suffer from any inability to 
present his case to the court? On the contrary, he 
was represented by a very respectable and competent 
solicitor, and by counsel ‘‘at the very top of his pro- 
fession ’’ (2 id. 39), who was said to lead the court by 
the nose. The defendant’s advisers were agreed “it was 
lucky that they had prevented the other side from get- 
ting him.’’ 2id. 49. Itis expressly recorded that Mr. 
Sergeant Snubbins “‘did the best he could for ‘ Mr. 
Pickwick’ in a long and very emphatic address, in 
which he bestowed the highest possible eulogiums on 
the character and conduct of Mr. Pickwick.”’ 2 id. 125. 
The case was tried bya London jury, at Guildhall, 
where one would not suppose sentiment to abound 
unduly; and the summing-up was a model of impar- 
tialitv. The best testimony to the fairnesss of the 
verdict is that Mr. Pickwick never sought to question 
jt, but accepted the result, not indeed good-humor- 
edly, but with dogged silence. Against the advice of 
his friends he refused to pay the damages, and was 
imprisoned for atime in the Fleet, vowing he would 
never, never pay a single farthing—a promise he kept 
little better than the one he had made to the plain- 
tiff. 

The fact is clear, that like the other famous litigant 
who instructed his advocate to abuse the plaintiffs 
attorney, Mr. Pickwick had no case. His friends— 
Wardle, Winkle and Tupman— all thought the plain- 
tiffs claim well founded. Perker, his solicitor, said so 
in plain terms. The defendant’s only course, he said 
(2 id. 40), was ‘‘to cross-examine the witnesses, trust 
to Snubbins’ eloquence, throw dust In the eyes of the 
judge and themselves on the jury. Even to humoran 
intractable client he refused to join in the defendant’s 
abuse of Messrs. Dodson and Fogg; they were, he said, 
“capital fellows.” 2 id. 39, 101. It is not surprising 
therefore that Mr. Pickwick at one time attempted to 
take the case out of his hands. It appears to have been 
suggested by afriend of the defendant, that an un- 
scrupulous defense, obscurely indicated as _ being 
in the nature of an alibi, should be set up. This was 
not done; but the servant, Weller, was actually sent 
to the plaintiff “to make,” as Mr. Perker said, 
‘**some offer of compromise.” 2 id. 40. The negotiation 
failed; but this visit was the real foundation of much 
of the abuse with which Mr. Pickwick afterward be- 
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fouled his professional opponents. Sam, we are told, 


was sent with some money, ostensibly to pay rent, but 
in fact, as one may suppose, with a quite different pur- 
pose. Whatever “offer of compromise’? Weller made 
appears to have been declined, and the mission then 
assumed another character in Mr. Pickwick’s eyes. 
“Mr. Weller,” runs the history, ‘ recounted to his 
maste, such indications of the sharp practice of Dod- 
son and Fogg as he had contrived to pick up.”’ 1 id. 500. 
*Contrived to pick up” is excellent, indeed; it is 
strange that Mr. Dickens allowed the phrase to pass 
unaltered. 

Looking at all the circumstances of the case—the un- 
contradicted mass of evidence in favor of the plaintiff, 
given by witnesses friendly to the defendant; the ad- 
vantages which the defendant’s wealth gave him in se- 
curing the services of eminent advocates, the compe- 
tence and impartiality of the tribunal, and the ac- 
quiescence in the result of a litigant who would have 
fought like a railway company had there been the 
least chance of success—it is easy to see that the litiga- 
tion could have had no other result than the one which 
Mr. Pickwick narrates. To the lay mind it would 
surely appear rather to the credit of Messrs. Dodson 
and Fogg that they assisted a poor and friendless 
woman to assert her rights. The fact that Mrs. Bardell 
had a just claim disproves the first charge of mislead- 
ing the court, and reduces the second from the offense 
of maintenance, to what is, at most, a somewhat unpro- 
fessional adoption of a justcause. But is it true, as al- 
leged, that the solicitors agreed not to make any charges 
unless they got them out of the defendant? Such an 
agreement would, of course, be illegal and void (See 
33 and 34 Vict., chap. 28, § 11); and the fact that when 
Mr. Pickwick having made default in payment, Mrs. 
Bardell was sued for the costs, she set up no such 
agreement, is not conclusive. But it is clear that if 
such a contract had existed, she might advantageously 
have raised the point with a view to costs, and to call 
the attention of the court to the unprofessional con- 
duct of its officers. Not only did Mrs. Bardell, in fact, 
make no such defense, but she never even stated that 
the facts were as alleged. The man Weller did not 
venture to assert that he had any higher authority for 
his allegations than a Mrs. Cluppins, a neighbor of the 
plaintiff, who could have had no first-hand knowledge 
of the circumstance. Mrs. Bardell's position perhaps 
suggested that the professional services of Messrs. 
Dodson and Fogg were prompted in part by charity. 
And this is their reward! When our critics complain 
that the quality of our mercy is strained, they might 
well remember that so are our charities misconstrued. 
Had the charge been true, it would bave served Mr. 
Pickwick greatly to have proved it at the trial; yet he 
called no witness, and there was nothing given in evi- 
dence but a volunteered remark of Weller’s, to prove 
what must have immensely prejudiced the jury in his 
favor. Probably no professional men are subjected to 
such close surveillance as solicitors; but the assailants 
of the memory of Messrs. Dodson and Fogg may be 
challenged to show that the attention of the court or 
any disciplinary authority, was ever called to their 
conduct in the matter. Mr. Pickwick records that 
they continued for years in large practice; and in the 
absence of any thing higher than hearsay in the second 
degree, the charge may safely be dismissed as frivo- 
lous. 

It was never doubted that Mr. Pickwick was per- 
fectly able to discharge his debt to Mrs. Bardell, but 
he appears to have bad no goods which could be taken 
in satisfaction of the judgment. A writ of ca. sa. was 
therefore issued, and the defendant elected to remain 
imprisoned for an indefinite period rather than pay 
what a jury of his country and his own class had de- 
clared to be justly due from him. He adhered to this 
decision for a considerable time, and Messrs. Dodson 
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and Fogg were compelled to apply to their Client tor. 
imburse them their payments and remunerate them 
for their services. She failed to do this, and Procesy 
of civil execution was issued against her. Mr, Pig, 
wick’s friends, who were anxious for his health, seizeg 
the opportunity of appealing to his vanity to do wha 
his sense of justice had been insufficient to accomplish, 
Mr. Perker, his astute solicitor, was selected as most 
likely to shake his resolution. The speech that geu- 
tleman addressed to his refractory client is a mon. 
ment of adroitness. Untilafter the trial he had rm 
fused to join in the abuse of Messrs. Dodson and Fogg, 
but now, to please his client, they were “Fre. 
man Court sharks,’’ and ‘‘a couple of rascals” (id. 355, 
357); and he even condescended to make vague and 
ridiculous threats of indictments for conspiracy, the 
recollection of which must for years have caused him 
long ard silent laughter. He represented that to enable 
Mrs. Bardell to obtain her release would be an act of 
benevolence on the part of her debtors; but even they 
he could not help telling Mr. Pickwick that he, thede 
fendant, was ‘‘solely, wholly and entirely ” responsible 
for the duration of her imprisonment, and that bis 
resolution to remain in the Fleet would be attributed 
(truly enough) to “sheer, dogged, wrong-headed, 
brutal obstinacy.” When he had exhausted his powen 
of persuasion, an admirable piece of pantomime wa 
enacted to increase the effect. Mr. Winkle, oneof the 
unwilling witnesses for the plaintiff, entered with his 
bride, asked pardon of Mr. Pickwick for being man 
ried, and flattered the old gentleman into the belief 
that his matrimonial felicity depended on Mr. Pick 
wick’s residing outside the prison. The inflexible reso 
lution gave way; the good man rose to an unusual 
height of benevolence, consented to forgive the woman 
he had injured, to pay a small part of the debt he 
owed and to obtain his liberty. 

One error of judgment Mr. Perker made in his ap- 
peal to his client. Mrs. Bardell was, of course, anxious 
to be released, and advantage was taken of this to 
force her to waive her claim to the damages the jury 
had awarded her, provided that the costs of the suit 
were paid. Mr. Perker produced a confession from 
her (strictly conditioned on the payment of these 
costs) that ‘“* this business ’’—of the action “ was from 
the first fomented and encouraged and brought about 
—not, be it observed, suggested or originated —“by 
these men Dodson and Fogg,’ and that she “ deeply 
regretted having been the instrument of annoyance or 
injury ’’ to Mr. Pickwick; and further, that she begged 
his pardon. Mrs. Bardell was, uo doubt, feeling sor 
at her arrest; but; Mr. Perker probably protested too 
much when he said that this communication wa 
spontaneous. Mr. Pickwick attached no importaue 
to the document, did not insert in it his memoirs, com- 
mented on the condition on which it was given, aud 
observed, with unwonted irony, that it was ‘‘a valor 
ble document indeed!”” What Mr. Pickwick thought 
worthless as a vindication of his conduct, his orities 
need not too seriously discuss. 7 

It appears to be admitted that Messrs. Dodson aud 
Fogg had always treated Mr. Pickwick personally with 
courtesy, and it is clear they showed no resentmentd 
abusive and violent conduct toward themselves, whith 
Mr. Pickwick’s own servant and advisers deprecated 
and deplored. 1 id. 367; 2 id. 473. Had they enter 
tained any vindictive feelings they would certainly 
have insisted on the judgment-debtor’s remaining i0 
prison till the costs were paid and the ordinary for 
malities of a discharge had been observed. in fact they 
were not paid till long after Mr. Pickwick’s release, 
which the solicitors consented immediately on recel¥ 
ing an undertaking that their claims should be sati* 
fied. In later years Mr. Pickwick appears to have re 
called the Bardell episode in his career with imp 
tience; but his regret never led him to do justice tobis 
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opponents. He retired to the country, and like 
another hero who made but a sorry figure before the 
judges, “’a babbled o’ green fields. But time did not 
assuage his hatred of Messrs. Dodson and Fogg; the 
soothing influence of the fields and the “Greyhound” 
at Dulwich failed to mitigate his animosity, and the 
solicitors still remain victims of the unfair penitence 
of this retired Lothario. 

Mr. Pickwick however appears to have doubted 
whether his own fancied wrongs would be sufficient to 
establish any serious grievance against his opponents. 
He therefore repeated a story which he obtained by 
eavesdropping, or in his own words, by “listening to 
the murmured conversation’’ of Messrs. Dodson and 
Fogg’s clerks. 1 id. 360. Mr. Fogg, he says, refused a 
sum tendered him by a litigant in satisfaction of debt 
and costs, falsely alleging that further costs had been 
incurred jby the filing of a declaration; and that he 
filed the declaration after the tender was made in order 
to incur the costs he claimed. This would, of course, 
be fraudulent. But Mr. Pickwick does not record 
that he, who went to Ipswich and elsewhere, like a 
corpulent and belated Don Quixote, intent on righting 
wrongs which did not affect him, ever took any steps 
to expose the men he hated so deeply, or attempted to 
prove the charge he made. This, like most of his 
serious allegations, rests entirely on hearsay, and might 
be disregarded as the babble of a dissipated and disaf- 
fected clerk. But the story is, in fact, a mere cliche— 
one of the “good stories’? or common-form jests 
handed down from one generation to another, the 
blanks of which are from time to time filled in with 
the name of any person happening to be obnoxious to 
the speaker. Mr. Perker, or his clerk Lowten, could 
have told Mr. Pickwick a score of similar anecdotes. 
There is the story of the law-student whose answer to 
every question in his examination paper was, ‘‘ it all 
depends;”’ the story of another candidate who, being 
required to draw a common conveyance, sketched a 
hansom cab. There is the story of the examiner who, 
on being told that the first thing to be done in an ac- 
tion is to “‘get something on account of costs,’’ de- 
lightedly passed the student without further question. 
A dozen such Joe Millers may be heard any day in 
Chancery Lane; but probably it never occurred to any 
one but Mr. Pickwick to believe them. 

And thisisall. Every thing tending to support Mr. 
Pickwick’s charges has been recapitulated. It is upon 
this medley of inconclusive facts and unsupported as- 
sertions that Mr. Pickwick based his indictment of two 
honorable gentlemen. It says little for his readers’ 
sagacity that he should have obtained so general a con- 
currence in his views; it says as little for their chivalry 
that no one has attempted a defense of the men he as- 
sailed. We have constituted ourselves a Court of Appeal 
from our ancestors; we have undertaken to review all 
the judgments of history. Nero isa patriot with enlight- 
ened views on over-population; Cromwell, the arch- 
traitor of our grandsires, is a saint; the hand of the 
restorer has removed the blue beard with which some 
too uxorious wight had defaced the virile features of 
the eighth Henry. Yet Dodson and Fogg are still con- 
demned without a hearing; the man whose conduct 
compares so ill with theirs is still accounted a hero. 
But we, at least, have recorded our protest, and may 
claim to have vindicated the accused. In doing so we 
have been compelled to reflect upon the character of 
Mr. Pickwick, and it may seem an ungracious thing to 
recall the errors and follies of one who is now no more, 
for Mr. Pickwick has been dead these thirty years [He 
died in 1862. (See the obituary notice, The death of 
Samuel Pickwick,” reprinted in the works of Messrs. 
Besant and Rice, and the daily papers of May 2, 1862.)), 
and is entitled to the exemption of the dead from ad- 
Verse criticism. But the guilty must be condemned 
that the innocent may be absolved. And not alone has 





Mr. Pickwick passed ‘‘ beyond these voices;” the 
laurels have faded from the lofty brows of Dodson and 
Fogg; Mrs. Bardell, the victor-victim, long since was 
laid upon death’s purple altar; the actions—or rather 
the action—of the just has blossomed only into the 
weed of calumny. Complete reparation is now impos- 
sible. A world which talks an infinite deal of nothing, 
has yet chosen the ungracious part of Antonio. It is 
as like to rail on us again. But the careful student 
will be of a different opinion. The man who, having 
carefully and critically re-read the *‘ Pickwick Papers,”’ 
retains an unfavorable impression of Messrs. Dodson 
and Fogg, will have proved himself better able than 
Mr. Pickwick to resist conviction.—The Cornhill. 


—_—__>___—_— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


APPEAL—REVIEW.—The action of the board of police 
in dismissing from the force a patrolman charged with 
absence from roll-call, and inability to perform his du- 
ties on account of a vile disease, cannot be reviewed by 
an appellate court where the evidence establishing the 
charges is undisputed. June 24, 1890. People, ex rel. 
Carrigan, v. Board of Police of the City of Yonkers. 
Opinion per Curiam. Reversing 8 N. Y. Supp. 640. 


ATTORNEY—POWERS OF—VALIDITY.—(1) An appoint- 
ment by a foreign insurance company of the superin- 
tendent of the insurance department as its attorney, 
on whom process for the commencement of actions 
may be served, as required by Laws of New York, 1884, 
chapter 346, is valid though the superintendent of the 
insurance department is described only by his official 
title, and not by his individual name. (2) That the 
appointment is of the superintendent and “his suc- 
cessor in office’? does not invalidate it. (3) The ap- 
pointment, being authorized by a formal resolution of 
the directors, and signed by the president and secre- 
tary, with the corporate seal affixed, and its execution 
acknowledged and proved before a notary, is suffi- 
ciently certified and authenticated to fulfill the re- 
quirements of the act, which does not provide that the 
appointment be authenticated in any particular man- 
ner. June 24, 1890. Laflin v. Travellers’ Ins. Co. Opin- 
ion by Earl, J. Reversing 9 N. Y. Supp. 952. 


CERTIORARI—DAMAGES FOR CHANGE OF GRADE—RE- 
VIEWING ASSESSMENT.—(1) The duty imposed upon the 
board of assessors of New York city by Laws of New 
York, 1872, chapter 729, section 1, which required them 
to determine the damages caused by the improvement 
and change of grade in a part of Eighth avenue, was 
judicial in its nature; and although the act did not re- 
quire them to give the owners notice and an opportu- 
nity to be heard, and was silent as to the mode of pro- 
ceeding, an assessment made without such notice was 
illegal. (2) The publication of notice of an assessment 
upon the property for the expense of the improvement 
was not notice of the determination of damages. (3) 
The board of assessors being a permanent body, and no 
time being fixed by the act within which the damages 
must be determined, their authority continues until a 
proper assessment is made; and, while the fact that 
they had completed their labors, and filed the record 
of their proceedings in the comptroller’s office, pre- 
vented them from making a return to a writ of certio- 
rari, it does not prevent the court from reviewing their 
action when it can get their record before it by certio- 
rari to the comptroller. June 17,1890. People, ex rel. 
Heiser, v. Gilon et al., assessors, and Leow, comp- 
troller. Opinion by O’Brien, J. Reversing 47 Hun, 639. 


CONSTITUTIONAL LAW —STREET RAILWAYS. — The 
Constitution of New York, article 3, section 18, pro- 
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vides that no law shall authorize the construction ofa ] 


street railway without the consent of the owners of 
one-half in value of the abutting property, and also the 
consent of the local authorities. Laws of New York, 
1889, chapter 531, authorizes any street surface railway 
to operate its road by cable, or other power approved 
by the State board of railroad commissioners, except 
locomotive steam power, with the consent alone of one- 
half in value of the abutting owners. Held, the peti- 
tioner on obtaining such consent, is empowered to 
change its horse railway, which was constructed before 
the constitutional provision went into operation, into 
a cable railway without the consent of the commis- 
sioner of public works; and mandamus will isaue to 
compel him to give a permit therefor. June 17, 1890. 
In re Third Avenue Ry. Co. Opinion by Earl, J. 
Reversing 9 N. Y. Supp. 686, 833. 


CoNTRACT—OPTION—LACHES.—An agreement made 
by the defendant and others for the lease of a railroad 
to a company to be organized by them, which was to 
give its stock in payment, provided that, in case it at 
any time mortgaged the road, any holder of the stock 
should have the right to exchange for a like amount of 
its bonds. Nine years after such a mortgage was given, 
the plaintiff became the holder of some shares of the 
stock, which he offered to surrender, and he demanded 
bonds in exchange. The latter were then worth ninety 
cents on the dollar, and the stock was of no value. The 
mortgage was being foreclosed, and a receiver had been 
appointed. Held, that the tender and demand were 
not within a reasonable time, and the option given has 
been lost by laches. Second Division, June 3, 1890. 
Catlin v. Green. Opinion by Haight, J. 


CONTRACTS—SALE—WARRANTY OF TITLE TO CHAT- 
TELS.—The trustees in a mortgage do not warrant the 
title to chattels sold by them under its power of sale, 
and the purchaser vannot recover the price from them 
because he is prevented by the mortgagor’s lessor from 
removing the chattels from the leased premises. Sec- 
ond Division, June 3, 1890. Cohn v. Amidown. Opin- 
ion by Follett, C.J. Affirming 53 N. Y. Super. Ct. 544. 


CRIMINAL CONVERSATION — EVIDENCE — JURISDIC- 
Tron.—(1) In an action for criminal conversation, 
where there is evidence of frequent and intimate asso- 
ciation between plaintiff's wife and defendaut, and of 
opportunities for adultery on many occasions, it is 
proper to refuse a requested instruction that the evi- 
dence was insufficient to justify a finding that adultery 
had been committed on any one of the specified occa- 
sions, as the jury must consider the evidence as a 
whole, and take into account all of the occasions, in 
determining whether or not defendant had seduced 
plaintiff's wife, and alienated her affections. (2) Since 
the Code of Civil Procedure of New York, section 3343, 
subdivision 9, defines criminal conversation as a “* per- 
sonal injury,” the New York State courts may, in their 
discretion, entertain jurisdiction of such an action be- 
tween persons actually domiciled therein when it is 
brought, though the injury was committed ina foreign 
State, of which they are still citizens; and the defend- 
ant, who permitted the trial to proceed without objec- 
tion until near its close, when its probable result could 
be foreseen, cannot on appeal successfully assail the ex- 
ercise of the court's discretion in retaining jurisdic- 
tion, though he had not permanently left the foreign 
State, or removed all his property therefrom, when the 
action was begun. (3) Where there is only a general 
exception to an instruction which is in the main cor- 
rect, a single sentence therein cannot, on appeal, be se- 
lected out, and successfully urged as a ground for re- 
versal of the judgment. Second Division, June 3, 1890. 
Burdick v. Freeman. Opinion by Follett, C. J. Affirm- 
ing 46 Hun, 138. 





1 av _anneaan 
CRIMINAL LAW—EVIDENCE—OONFESSIONS.— (J) De. 
fendant, while under arrest on a charge of ro 
was aroused from a drunken slumber, and induced t, 
sign a paper purporting to be a confession by him tha 
he, in connection with four others named in the 
had committed the robbery. The prosecuting Witney 
testified that four others were associated with defend. 
ant in the robbery, but did not identify them. Bei, 
that it was error to exclude testimony offered by the 
defendant to show that the four persons named in the 
confession as his accomplices could not haye been 
present at the robbery, especially as some of such per. 
sons were jointly indicted with him. (2) Defenday 
having offered to show that he was induced to sign th, 
confession by promises of immunity from punishmey, 
it was error for the court to receive such paper in gf. 
dence without first hesring the proof and eciding 
upon the competency of the paper, although the paper 
was received upon the condition that it should } 
stricken from the case if afterward shown to be i» 
competent. June 3, 1890. People v. Fow. Opinion by 
O’Brien, J. Affirming 3,N. Y. Supp. 359, 


DAMAGES—WRONGFUL DETENTION OF CHATTEIS- 
Plaintiff, the maker of a newly-patented machine, put 
up acertain number of the machines in defendant; 
factory, under an agreement whereby, at the end of, 
certain period, defendant was to have the option ofm 
turning the machines, or of purchasing them at a price 
to be based upon the saving to defendant from theuy 
of the machines. Held, that defendant having wrong. 
fully detained such machines after the close of the trial 
period, plaintiff's damages for such detention was the 
interest on the value of the machines from the timed 
demand. June 3, 1890. Redmond v. American Maw 
facturing Co. Opinion by O’Brien, J. Affirming 3¥. 
Y. Supp. 823. 


ERROR IN FINDINGS—MODIFICATION AT SUBSEQUEST 
TERM.—In an action to restrain defendant from main 
taining and operating an elevated railway in the streets 
in frout of plaintiff's property, the court finding th 
facts stated that such streets were opened and kept 
open as streets and highways ‘‘in like manner as the 
other public streets and avenues in the said city an 
and of right ought to be.’’ Subsequently the court 
found that the acts of defendant were in violation o 
certain rights of plaintiff in such streets that were in- 
consistent with the ordinary and usual street uses, and 
granted the injunction. Held, the inconsistency & 
tween the findings was clerical in character, and there 
fore, under the Code of Civil Procedure of New York, 
section 723, was properly corrected at a subsequent 
term by modifying the first finding to correspond t 
the theory of the judgment. June 17, 1890. Bohlens. 
Metropolitan El. Ry. Co.et al. Opinion by Gray,é 
Reversing 9 N. Y. Supp. 424. 


EVIDENCE—PERSONAL TRANSACTIONS.—Under tht 
Code of Civil Procedure of New York, section 829, a 
heir and legatee cannot, on the probating of a will, 
tify as to conversations and transactions had by de 
ceased, either with him, or with third persons in bi 
presence, tending to show mental unsoundness and at 
due influence, as against one who is a legatee in 8% 
latively large amount. June 17, 1890. In re Dunham's 
Will. Opinion by Gray, J. Earl, J., dissenting. AF 
firming 1 N. Y. Supp. 120. 


GUARDIAN AD LITEM—NUNC PRO TUNC. Nesil- 
GENCE—CONTRIBUTORY—EVIDENCE.— (J) A guardian 
ad litem for an infant plaintiff may be appointed at the 
trial nune pro tune, and the pleadings amended a 
ingly; under the Code of Civil Procedure of New 
York, sections 468, 469, providing that before a sull- 
mons is issued in the name of an infant, a competent 
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rson, } 
Pointed his guardian for the purpose of the action. (2) 


In an action for personal injuries by a laborer in the 
defendant’s mine, evidence tended to show that before 
a loaded car started up an incline, the “ mine boss ”’ 
said to the plaintiff and others, ** Run back this empty 
car, and hurry up; ” that they then tried to shove the 
ear back, but, meeting with some obstruction, they 
were removing it, when some one shouted, ‘‘ Get out! 
the truck is coming; ” that the plaintiff jumped be- 
hind the car to get on the track, and run to a place of 
safety, which, as he testified, was his only chance; but, 
as he reached the track, his foot slipped, and, before he 
could recover, he was hit by the descending truck. 
Held sufficient to sustain a finding that he was not neg- 
ligent. Second Division, June 3, 1890. Rima v. Ros- 
sie Iron Works. Opiuion by Vann, J. Affirming 47 


Hun, 153. 


MUNICIPAL CORPORATIONS—PERSONAL INJURIES— 
NEGLIGENCE.—(1) In an action against a village for per- 
sonal injuries occasioned by plaintiff's overstepping in 
the dark the sidewalk, which was covered with water, 
and falling into the gutter, it appeared that the street 
commissioner had on that day cleaned out the gutter, 
which was filled with ice and snow, but had failed to 
remove the obstruction which prevented the water 
from flowing into the sewer, and that there were no 
lights or guards at the place. Held, that the evidence 
tended to establish negligence on the part of defend- 
ant. (2) Plaintiff, with a child in his arms, was pro- 
ceeding cautiously at the time of the accident, but, the 
street being covered with water, overstepped the walk 
in the dark, and fell into the gutter. Held, that the 
evidence sustained a finding that plaintiff was not neg- 
ligent. Second Division, June 3, 1890. Bly v. Village 
of Whitehall. Opinion per Curiam. Affirming 47 Hun, 
637. 


PRACTICE—EVIDENCE.—In an action to have an ab- 
solute deed adjudged a mortgage, the finding of the 
lower court in plaintiff’s favor will not be disturbed on 
appeal if there is evidence tending to sustain it. Sec- 
ond Division, June 3, 1890. Ensign v. Ensign. Opin- 
ion by Follett, C. J. Affirming 47 Hun, 631. 


REFERENCE—ACCOUNT—ACTION EX CONTRACTU.—(1) 
An action by the people, under Code of Civil Procedure 
of New York, section 1969, against a county clerk, to 
recover for the benefit of the county moneys obtained 
upon false and fraudulent bills for fees rendered to the 
supervisors and allowed by them, is an action ex con- 
tractu, and not in tort, since the complaint sets out all 
the facts necessary to maintain an action in asswmpsit 
for moneys had and received; and therefore, where 
such action involves the examination of along account, 
areference may be ordered. (2) Where it is doubtful 
whether the complaint does not also state facts to 
maintain an action in tort, a motion by plaintiff for a 
reference to examine and determine a long account 
constitutes an election to proceed ex contractu. (3) The 
fact that the contract is implied does not affect the 
right to ordera reference. The power to refer, in a 
proper case, applies equally to suits upon express and 
implied contracts. June 17, 1890. People v. Wood. 
Opinion by Ruger, C. J. Gray, J., dissenting. Revers- 
ing 7 N.Y. Supp. 712. 


RELIGIOUS SOCIETIES—RIGHTS OF PASTOR.—The re- 
lationship of master and servant does not exist be- 
tween alocal church of the Methodist Episcopal de- 
nomination and a minister placed in charge thereof by 
the annual conference for the district in which the 
church is situated; and the occupancy by the minister 
of the parsonage attached to the local church is pos- 
session by him, and not by the church. Consequently, 
his refusal to leave it on his suspension from minis- 


who shall be responsible for costs, shall be ap- 








terial service and church privileges, subject to the ac- 


tion of the next annuai conference, will not render him 
a trespasser so as to justify the trustees of the local 
church in evicting him therefrom by violence without 
the aid of legal process. Second Division, June 3, 1890. 
Bristor v. Burr. Opinion by Bradley, J. Follett, C. 
J., dissenting. Affirming 46 Hun, 681. 


TAXES—PAYMENT—RECOVERY BACK.—A lot was sold 
for a tax levied in 1870; and, though the sale was after- 
ward adjudged void, it did not appear that the city had 
ever refunded the money to the purchaser. Subse- 
quently the owner, acting under Laws of New York, 
1882, chapter 348, providing that unpaid taxes assessed 
prior to 1881, amounting to more than sixty per cent of 
the assessed value of the land, might be extinguished 
by the payment of that per cent of its value, paid to 
the registrar of arrears such sum in extinguishment of 
all back taxes. After this the board of assessors, act- 
ing under Laws of New York, 1883, chapter 114, giving 
them power to adjust all unpaid taxes levied prior to 
1882, and to assess the same against the property, as- 
sessed the tax levied in 1870 on plaintiffs lot, and sold 
it, under the provisions of the act, for the tax, without 
returning the money derived from the former sale of 
the lot for the tax of 1870, or the payment of sixty per 
cent under the law of 1882. Plaintiff, under protest, 
paid the amount to the registrar of arrears for the use 
of the purchaser, to whom it was paid by the registrar. 
Held, that the sale made under the law of 1883 was void, 
and the payment was compulsory, and plaintiff could 
maintain an action for money had and received against 
the purchaser. Second Division, June 3, 1890. Bowns 
v. May. Opinion by Follett, C. J. Reversing 46 Hun, 
679. 


WAREHOUSEMAN—LIEN.—Laws of New York, 1885, 
chapter 526, provide that a warehouseman shall have 
alien for his storage charges for moneys advanced by 
him to pay for cartage, etc., on goods stored with him, 
and such lien shall include all legal demands for storage 
which he may have against the owner of the goods. 
Held, that the lien for storage charges is not confined 
to the particular goods upon which the charges arose, 
but he has a general lien upon any goods in his posses- 
sion for a balance due on the general account of the 
owner. June 3, 1890. Stallman v. Kimberly. Opinion 
by O’Brien, J. Affirming 6 N. Y. Supp. 706. 


WILLS—FRAUD AND UNDUE INFLUENCE—CAPACITY 
TO MAKE.—(1) A testator made five wills during the 
two years preceding his decease, in all of which, ex- 
cept the second in point of time, he gave the bulk of 
his property to his wife and daughter, and only a small 
legacy to his son, which was the disposition made by 
his last will. By the second will in the series, he gave 
his property to be equally divided between his son and 
daughter after his wife’s death. He was aman of de- 
termined character, of strung opinions and prejudices, 
and in the full possession of all his faculties of mind 
and body, up to the time of his death, at vighiy-eight 
years of age. Held, that no undue influence was exer- 
cised over the mind of testator by his wife and daugh- 
ter. (2) The testator had always entertained a bitter 
dislike of the Masonic order, of which his son was a 
member; and when, ina dispute with his neighbors, 
who were also Masons, concerning the boundaries of 
his farm, his son sided with the neighbors against his 
father, and endeavored to show him that he was in 
error, he became angered, and charged his son with 
conspiring with his neighbors to defraud him of his 
rights, and this idea seemed to become a settled con- 
viction. Held, that this violent prejudice was not such 
an insane delusion as to deprive the testator of a dis- 
posing mind as to his son. June 3, 1890. Jn re White’s 
Will. Opinion by Gray, J. Affirming 5 N. Y. Supp. 
295, 
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WITNESS—IMPEACHMENT.—(1) Where a dredge-boat, 
which, after being repaired by the owner, was thor- 
oughly examined by defendant’s surveyor, and then 
insured for $6,000, was burned, the mere fact that she 
was purchased from the naval department for $700 does 
not discredit positive and uncontradicted evidence 
that she was worth from $7,500 to $12,000, nor raise a 
suspicion that the owner caused her destruction. (2) 
Where a witness incidentally stated that at the place 
where a boat was burned the distance between high 
and low water mark upon the beach was about seven 
hundred feet, the fact that another witness estimated 
it at only two hundred feet was not such a contradic- 
tion as to impeach or cast discredit upon the former’s 
testimony that a watchman was kept upon the boat, as 
required by an insurance policy. (3) The same witness 
testified that when the surveyor came to make the ex- 
amination he said that if defendant insured the dredge 
he would want it to “lay at anchor, separate from this 
hulk ”’ (referring to a store-ship owned by the witness, 
at which the repairs had been made). Held, the fact 
that the surveyor testified that he “made no request 
to have the position of the dredge changed,’’ was nota 
contradiction and had no tendency to discredit the 
witness’ testimony as to the watchman. (4) The fact 
that there was still due this witness about $450 on a 
bill of over $3,000 for repairing the dredge showed no 
interest on his part which would discredit his testi- 
mony where there was no evidence thut the owner was 
not good for the balance, nor that the witness did not 
so regard him. (5) Where the testimony of the owner 
of the repair ship and that of another witness, as to the 
presence of the watchman, was uncontradicted except 
as above stated, plaintiff was entitled to a charge that 
such presence was conclusively proved, and was not 
open to question by the jury. June 10, 1890. Plyer v. 
German-American Jnsurance Co. Opinion by Peck- 
ham, J. Reversing 1 N. Y. Supp. 395. 


—————_—___—_ Ps 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

PAUPER — UNEMANCIPATED DAUGHTER — INSTRUC- 
TIONS.—It is the legal duty of a father, if able, to sup- 
port his unemancipated daughter, and an agreement 
by the town, through its overseer, to pay him therefor 
is amere nudum pactum, and void. It was the legal 
duty of the plaintiff, if of sufficient ability to support 
this daughter. He had no right to cast any of it upon 
the public. If by the promise of aid he was induced 
to make an extra effort to support her, and did so, he 
did no more than his legal duty. The town received 
no benefit, and he uo detriment, by the discharge of 
this duty, because he relieved the town from the per- 
formance of no legal duty. It owed him no duty to 
support the daughter, if he could support her. In sup- 
porting her he suffered no legal detriment, because he 
only discharged his legal duty. If the promise of aid 
was an inducement to the discharge of this legal duty, 
it was without consideration, and legally non-enforce- 
able. In Cobb v. Cowdry, 40 Vt. 25, Kellogg, J., speak- 
ing for this court, says: ‘‘A promise by a party to do 
what he is bound in law to do is not an illegal consid- 
eration, but is the same as no consideration at all, and 
is merely void. In other words, it is insufficient, but 
not illegal. Thus if the master of a ship promise his 
crew an addition to their fixed wages in consideration 
of, and as incitement to, their extraordinary exertions 
during a storm, or in any other emergency of the voy- 
age, this promise is a nudum pactum; the voluntary 
performance of an act which it was before legally in- 
cumbent on the party to perform being, in law, an in- 
sufficient consideration. And so it would be in any 
other case where the only consideration for the prom- 
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ise of one party was the promise of the other party to 
do, or his actual doing, something which he wag 
viously bound in law to do. Chit. Cont. (10th Am. ed) 
51; Smith Cont. 87, 88; 3 Kent Com. 185.” The Prin. 
ciple here announced clearly shows that the Promise 
of the defendant through its overseer of the poor Wag 
without consideration and not enforceable. For thjy 
promise the plaintiff promised to support this daughter 
—just what and no more than he was legally bound ty 
do without the defendant's promise. That the phaiy. 
tiff performed his promise adds nothing by way of eo. 
sideration, because he was legally bound fto support 
the daughter, as much before as after he promised thy 
overseer to do so. Applications of this principle may 
be found in the following cases: Smith v. Barthol. 
mew, 1 Metc. 276; Rix v. Adams, 9 Vt. 233; Ferrel] y. 
Scott, 42 Am. Dec. 371; Keith v. Miles, 39 Miss. 4. 
Jones v. Ashburnham, 4 East, 455; Hawley v. Farrar 
1 Vt. 420; Barlow v. Smith, 4 id. 139; Stotesbury y. 
Smith, 2 Burr. 924. Vt. Sup. Ct., May 28, 1890. Rowyl 
v. Town of Vershire. Opinion by Ross, J, 


—_— >. 


CORRESPONDENCE. 


TENANCY BY ENTIRETY—EFFECT OF Drvorce Upoy, 
Editor of the Albany Law Journal: 


In Stetz v. Schreck, August number of State Reporter, 
No. 1, vol. 32, p. 133, the court at Special Term, Pat. 
terson, J., seem to hold that a divorce of husband and 
wife, seized in fee as tenants by the entirety, operate 
as a conversion of such an estate into a tenancy in 
common. The learned judge says: ‘‘The question 
does not seem to have arisen in this State.’ I think 
it was decided precisely the other way in Beach +. 
Hollister, 3 Hun, 519. 

Yours, 


RocHeEstTER, N. Y., August 9, 1890. 


——_¢—_—. 


NOTES. 
N Mr. Thomas Winsor’s brief in Butler v. Smalley, 
101 N. Y. 71, we find a novel definition of “ Deus 
machina ’—-“‘ head deuce of the whole machinery.” 
We congratulate Mr. Winsor. 


In Estate of Ensign, 103 N. Y. 283, which held thats 
wife divorced, even for her husband’s fault, cannot 
share in his estate, Finch, J., observed: ‘‘ The divorced 
wife is not ‘the widow.’ * * * Suppose that with 
unusual activity he (husband) should have fou 
(widows), how would each get one-third of the person 
alty? * * * The appellant’s counsel solves the 
struggle for priority by applying to the later wives, 
with a sort of grim humor, the maxim caveat emptor.” 
Why not “ first come, first served?” 


We.observe with mixed amusement and regret that 
some learned persons in America still regard thi 
strange apocryphal work, the Mirror of Justices, asa 
historical authority. Tine Hon. C. Caldwell, speaking 
at the “ dedication ” of a court-house in Arkansas lat 
year, gravely quoted the fable of King Alfred hanging 
forty-four judges for false judgments. In at least one 
of these cases the modern lawyer can have but little 
sympathy with the fourteenth-century publicist who 
adopted this archaic method of illustrating his opit- 
ions by imaginary examples. The crime attributed to 
the judge is simply that he invented (in anticipation 
of modern statutes) the offense of larceny by a bailee. 
—Law Quarter/y Review. The accomplished authorof 
Scintille Juris, an English barrister, makes the samé 
mistake. 
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CURRENT TOPICS. 


HIEF JUSTICE GIBSON, of Pennsylvania, has 
been ranked by common consent as the great- 

est magistrate of his State, and worthy of associa- 
tion with such judges as Shaw, Kent, Ruffin and 
Lumpkin. But very little however has been known 
of the man off the bench, and he has been regarded 
with that vague sort of awe which frequently gives 
place to an easier feeling on more intimate acquaint- 
ance. This intimate acquaintance is supplied in the 
most agreeable and intelligent manner by Mr. 
Thomas P. Roberts (not a lawyer) in a recent volume 
of Memoirs, giving a biography by him, with Judge 
Black’s eulogy, extracts from Hon. William A. 
Porter’s essay upon his life and character, and other 
interesting matter. The volume is prefaced by an 
excellent portrait showing greatness in every linea- 
ment, and reminding one somewhat of the faces of 
Shaw and Parsons. The head appears disfigured 
by a black wig of long, dishevelled hair, which it 


seems the judge was not obliged to wear for want 
of the natural covering of his skull, but which he 
used as a sort of capillary overcoat, keeping his 
native hair cropped short underneath. 


It covered 
a head of twenty-four and one-fourth inches circum- 
ference, larger than Napoleon’s or Webster’s, and 
thatched a structure six feet three inches in height. 
His face is much more comely than Shaw’s or 
Parsons’ and we cannot say of him, we ‘‘see that 
he is ugly,” although we do “feel that he is great.” 
He must have been a very noble and engaging char- 
acter with curious and diversified accomplishments, 
and highly refined and cultivated tastes, reminding 
one of Parsons but excelling him. He was born in 1790, 
and was educated at Dickinson College, but whether 
he was graduated seems doubtful. Taney was 
graduated there in 1795, and Buchanan studied there 
in 1809. He “was a conspicuous example of the 
capacity of human beings to master general knowl- 
edge, and take equal delight in many departments 
of information. He read French and Italian easily, 
while through life he maintained the hold on the 
classics which he acquired at college.” He knew 
much of the fine arts and of botany, mineralogy, 
geology and medicine, and it is thought that if he 
had not chosen the law he would have been a phy- 
sician. He was a dextrous mechanic, and kept a 
set of light tools with which he made repairs about 
his house and garden. When some of his teeth 
loosened by age he wired them to their stable 
neighbors as long as he could, and finally made a 
plate and fastened them all to it, and wore it with 
comfort to the end of his days. This was a con- 
trivance which none of the dentists of his day could 
make for him. After this he made experimental 
fillings in the teeth of animals. He was a lover of 
music and the drama, and once wrote that if he did 
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not hear Jenny Lind, ‘‘the disappointment would 
kill” him. He and Judge Rogers, another judge 
of the Supreme Court of Pennsylvania, erected a 
monument in memory of the father of our favorite 
actor Joseph Jefferson, and Gibson composed the 
epitaph. Justice is usually figured as holding a 
pair of scales, but Gibson’s scales were those pro- 
duced on the violin. He actually played the fiddle, 
and played it well, it is said, although his friends 
seemed to regard it as an amiable weakness to be 
very shyly acknowledged. His biographer assures us 
that he played ‘‘the most intricate and difficult 
pieces with ease,” and that “he would often sud- 
denly cease his work upon an opinion, and while 
wooing the music with his violin continue his medi- 
tations on a law point, and when that was definitely 
formulated as suddenly lay it aside and return to 
his writing.” He was also an excellent piano-tuner. 
This fact more strongly attests his musical skill, in 
our judgment, than the traditions about his fid- 
dling, for piano-tuning is a very difficult art and re- 
quires a very nice ear—indeed, two nice ears. He 
painted several rather pretentious portraits and his- 
torical scenes in oil colors. One of the only two 
extant, executed at about fourteen, represents Pulaski 
on horseback. The other, painted at about twenty- 
one, is a miniature profile of himself, painted on a 
poplar board. The original is in the Allegheny 
County Law Library — (we propose to go there 
sometime on purpose to see it) — and from the copy 
engraved for this volume it seems to be of consider- 
able merit. ‘‘In after years Judge Gibson occa- 
sionally employed his abilities in rapid pen and ink 
sketches, and as Judge Porter says, amused his 
brethren on the bench sometimes with Nast-like 
pictures of some tiresome speaker in his most habitual 
or characteristic attitude. He wrote at least one 
poem, entitled: “ Retrospection, on revisiting the 
dilapidated birthplace of the author after an ab- 
sence of many years (a first and last attempt).” It 
was written about 1853, and is tender and harmo- 
nious. He was fond of gardening and grafting, 
and of hunting and fishing, and had been an expert 
rifle-shot in his youth. He was affectionate and 
playful in his family. He was fond of a practical 
joke, it seems, for once when Buchanan was his 
room-mate on circuit, and he himself could not 
sleep, he waked Buchanan at intervals all night by 
putting up the venetian blinds of the window and 
letting them fall with a crash. Chief Justice Ag- 
new relates several good stories of him recorded in 
this volume. On one occasion an involved speaker 
made a pause, saying, ‘‘ Now, if the court under- 
stands me —.” Gibson replied, ‘‘I think we possibly 
understand you now, but if you continue I fear we 
shall not.” To acounsellor who was using a sort 
of two-pronged argument, the chief, who was ex- 
pert at cards, said, “That reminds me of branch- 
ing in vingt-un.” To one who said he was a good 
listener he answered, “that is an art, sir, an acquisi- 
tion, to be able to look one right in the eye and 
seem to hear all, yet lost in your reflections, to hear 
nothing; that, sir, is the very acme of judicial 
ability.” Our Chief Judge Church had the same 





142 THE ALBANY LAW JOURNAL. 














‘‘ ability,” and made a similar remark about it. 
A lawyer, to whom he apparently paid flattering 
attention, seeming to take notes now and then, 
went up to the bench after adjournment to see the 
“notes” which the chief had left behind. They 
consisted solely in ‘‘ Dam phool—dam phool—dam 
phool.” But there was no malice nor pretension 
about the great man. In manner he was pre-occu- 
pied and abstracted rather than absent-minded. 
He thought “chiefly without the aid of his pen and 
out of the reach of books.” His was one of the few 
great creative legal minds superior to precedents. 
His style was excellent and characteristic. He fre- 
quently quotes from Shakespeare. Flashes of wit 
light up the dry discussion. For example, “the 
record in this case, as in most others, has excep- 
tions, like the pockets of a billiard table, to catch 
lucky chances from the random strokes of the play- 
ers;” “a reticulated web to catch the crumbs of 
the cause.” He ought however to have known better 
than to say, “ the contract of indorsementis * * * 
a parasite, which like the chameleon, takes the hue 
of the thing with which it is connected.” In speak- 
ing of statutes against adultery, he says it is futile 
to attempt ‘‘to cleanse our thoughts by an act of 
assembly.” This style was like his handwriting, 
‘bold, beautiful and legible,” and shows “ the ease 
and skill which betoken the hand of the master.” 
He seems to have been one of the most amiable of 
men, his nature too grand to hold or even entertain 
a prejudice or a grudge. Hospitable, generous, his 
salary of $2,500 a year enabled him to accumulate 
only the modest fortune of some $30,000. He was 
a believer in the revealed religion of Jesus Christ, a 
constant attendant and an officer of the Episcopal 
church, but not a church member. He was a judge 
of the Supreme Court for thirty-seven years, and 
chief justice for twenty-five. Greatest of all Penn- 
sylvanians, his name will be sought for in vain in 
the “American Encyclopedia,” but Jere Black 
wrote his epitaph. The delightful book from which 
we have gleaned these notes is published by Jos. 
Eichbaum & Company, of Pittsburgh, and induces 
affection for the character for which we have here- 
tofore felt only admiration and reverence. 





To keep track, a distance from the capital, and 
relying on the daily newspaper reports, of the capers 
of the Judiciary Commission, is a somewhat diffi- 
cult task, but probably less difficult after all than it 
would be if present on the scene, because one hears 
less of the debates. The commission does not seem 
to know its own mind above two hours at a time. 
It is more remarkable for reconsideration than for 
consideration. It reminds one of the woman who 
does not know what to say to a suitor, and an- 
swers, ‘‘ Yes —no—I don’t know — I'll see — ask 
pa.” There are about as many different plans pre- 
sented for relief of the Court of Appeals as there are 
members of the commission, and all, at this writ- 
ing, that seems to be determined is that the court 
is to have no relief. This we infer from the deci- 





sive vote that the number of judges shall not be in- 
creased, and that there shall be no new limitation 





of appeals, except in respect to orders, and by the 
indecisive vote that there shall be no Second Diyis. 
ion or Commission. Thus the commission seems tp 
have cut off every device and suggestion by which 
the court can possibly be enabled to keep up with 
the calendar, for it is perfectly apparent that the 
only means of effecting this would be to increase 
the number of judges, permanently or temporarily, 
or to cut off appeals in some measure. In our judg. 
ment, nothing has been effected in this direction by 
the proposed enlargement of the General Term of 
the Supreme Court and the suggested election of 
its members by the electors at large. Possibly such 
a scheme might give us a stronger General Term— 
although we do not now see how it can, nor why it 
should — but it certainly will not prevent going to 
the ultimate court if the road there is left open, 
There is apparently no very serious objection to 
such a reorganizition of the Supreme Court, but 
the Court of Appeals is left just as helpless as be- 
fore. The commission has done wisely, we think, 
in refusing to recommend any further limitation of 
appeals, and it needs only to do one thing more to 
make the final court efficient. Just give it a few 
more judges, so that it can sit continuously, and 
the work is done. Eleven judges would probably 
be enough, with five for a quorum, and it is certain 
that a court of five is as good, if not better, than a 
court of seven. Either this or Mr. Moak’s scheme 
would solve the problem. There is no special ad- 
vantage in having all the judges sit in every case. 
The largest State courts in this country pursue this 
plan. In Maine, New Jersey, Pennsylvania, Mary- 
land, in Massachusetts, we believe, and perhaps in 
a few other States, the judges take turns, and the 
courts sit long enough to do all their business, We 
are inclined to prefer such a continuous court to 
one of two divisions, and we cannot see what valid 
objection can be made against it. We have heard 
or read none whatever as yet, but very likely some 
objection has been raised, for every possible scheme 
and probably every possible objection has been 
made. We can assure the commission that if it 
leaves its recommendation in this form, it will have 
done no good, and we predict that the Legislature 
will not adopt it, and that if it should, the people 
would ‘‘snow it under” at election. At the mo 
ment of this writing however the lady has shown 
symptoms of leaving the decision to “ pa,” for it 
has, we are informed, instructed a committee to 
consider and report on Mr. Smith’s scheme of lim- 
iting appeals. This is a much better form of limi- 
tation than one based on a pecuniary amount, butit 
contains one perfectly abominable _ provision, 
namely, that in cases other than those involving 
statutory or constitutional questions there shall be 
no appeal except on a certificate of the Gener 
Term or upon that of a judge of the Court of Ap 
peals that there is reason for such appeal. We wast 
none of this certificate business. It is a farce so far 
as the General Term is concerned, and as to the 
Court of Appeals, it is folly to throw any more bur 
dens on judges who will have all they can do many 
event. Every lawyer knows from sore experience 





i fe ee i SS s« &:. ww =—»~ - =o” oo 


tg 


THE ALBANY LAW JOURNAL. 143 








how little apt the General Term is to certify ap- 
peals under the present law. We ourselves have 
been refused the privilege of appeal on questions in 
regard to which the Court of Appeals has contem- 
poraneously or subsequently made a contrary decis- 
jon. After all, we do not believe that it will make 
much difference what the commission recommends. 
The Legislature will probably do about what it is 
minded. We never knew in the history of this 
State an assembly of so many, and such clever men, 
to have so little influence as this promises to have. 
It has done one good thing however in recommend- 
ing that the judicial term shall not be shortened. 
Is it going to say any thing about the important 
matter of pensions? (P.8.) It has done another 
thing, good so far as it goes, but it does not go far 
enough. It has adjourned till December; it should 
have adjourned sine die and made no report. 


NOTES OF CASES. 


N Doe v. Roz, Supreme Judicial Court of Maine, 
March 27, 1890, it was held that a wife cannot 
maintain an action against another woman for de- 
bauching and carnally knowing her husband. The 
court said: ‘‘ For such a wrong the law does not 
leave the injured wife without redress. She may 
obtain a divorce and a restoration of all her prop- 
erty, real and personal, and, in addition thereto, 
alimony, or an allowance out of her husband’s 
estate, and the law will punish the guilty parties 
criminally. But does the law, in addition to these 
remedies, secure to her a right of action to recover 
a pecuniary compensation from her husband’s para- 
mour? We think not. We have been referred to 
no reliable authority for the existence of such a 
right, and we can find none. It is true that a hus- 
band may maintain an action for the seduction of 
his wife. But such an action has grounds on which 
to rest that cannot be invoked in support of a 
similar action in favor of the wife. A wife’s infi- 
delity may impose upon her husband the support 
of another man’s child, and what is still worse, it 
may throw suspicion upon the legitimacy of his own 
children, A husband’s infidelity can inflict no Such 
consequences upon his wife. If she remains virt- 
uous, no suspicion can attach to the legitimacy of 
her children, and an action in favor of the husband 
for the seduction of his wife has been regarded as 
of doubtful expediency. It has been abolished in 
England (Bouv. Dict., tit. ‘Crim. Con.’), and the 
trials we have had in this country of such actions 
are not very encouraging. They seem to be better 
calculated to inflict pain upon the innocent mem- 
bers of the families of the parties than to secure 
redress to the persons injured, and we fear such 
would be the result if such actions were maintain- 
able by wives, Such a power would furnish them 
with the means of inflicting untold misery upon 
others, with little hope of redress for themselves. 
At any rate, we are satisfied that the law never has, 
and does not now, secure to wives such a power; 
and if it is deemed wise that they should have it, 





the Legislature, and not the court, must give it to 
them.” The recent case of Duffies v. Duffies (Wis.), 
45 N. W. Rep. 522, agrees with this, but the follow- 
ing are opposed: Westlake v. Westlake, 34 Ohio St. 
621; 32 Am. Rep. 397; Bennet v. Bennet, 116 N. Y. 
584; Foot v. Card (Conn.), 18 Atl. Rep. 1027; 
Seaver v. Adams (N. H.), 16 id. 776. 


In Augusta & 8. R. Co. v. Randall, Georgia Su- 
preme Court, plaintiff's counsel said to the jury: 
** At all events, gentlemen, I believe, before high 
Heaven, that, if Mr. Mosher had not paid this visit 
to our witness this morning, she would have ful- 
filled her promise, and would have come to court, 
and testified in the case. It would be improper for 
me to say what she would have testified to; but we 
deem her testimony important — in fact, our most 
important witness — and were very anxious to have 
her present.” The court in review said: “We 
think the court erred in refusing to grant a new 
trial upon this ground. We think the remarks of 
counsel for the plaintiffs in his concluding speech 
to the jury were calculated, and doubtless did, 
prejudice the minds of the jury against the defend- 
ant. The charge was positively and distinctly 
made that the superintendent of the defendant had 
tampered with the plaintiff's witness, and had pre- 
vailed upon her not to attend court and testify. 
Although, when corrected by the court, counsel 
withdrew the statement he asserted afterward that 
he ‘believed before high Heaven,’ that if Mosher 
had not paid this visit to his witness, she would 
have fulfilled her promise, and have come to court 
and testified in the case; that her testimony was 
most important —in fact, she was the most import- 
ant witness he had —and he was anxious to have 
had her appear. There was not a scintilla of testi- 
mony, so far as this record discloses, that Mosher 
had tampered with the witness, There was noth- 
ing to authorize such a statement save the charge 
made by counsel in the morning, not under oath, 
that Mosher had tampered with the witness, which 
was denied by defendant in like manner. The de- 
fendant also sought to introduce Mosher as a wit- 
ness to testify under oath for the purpose of refuting 
the imputation cast upon him and his company. 
This was refused by the court. It is insisted how- 
ever that defendant’s counsel was also out of order 
in his remarks to the jury, which are quoted above, 
and that therefore plaintiffs’ counsel was entitled 
to reply. We think the remarks of defendant’s 
counsel were improper, but do not think they jus- 
tified plaintiffs’ counsel in his remarks. If he had 
confined himself to a strict reply to the remarks of 
defendant’s counsel, and insisted only that he too 
desired the presence of the witness, this would not 
have been sufficient to have authorized and de- 
manded a new trial in this case. But it will be seen 
that he went much further in his remarks than a 
simple reply to the remarks of defendant’s counsel. 
He charged the defendant, through its superintend- 
ent, with tampering with the witness, and prevent- 
ing her attendance upon the court. This must have 
been very prejudicial to the defendant in the minds 
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of the jury. Judge Thompson, in his most excellent 
work on Trials (volume 1, §§ 963, 965), which is 
instructive to both bench and bar, lays down the 
following rule: ‘It is scarcely necessary to suggest 
that in every judicial trial a party must present his 
evidence either by the testimony of witnesses who 
are under oath, by the exhibition of documents 
which are competent under the rules of evidence, 
or by the exhibition of such material objects as are 
connected with the res geste, and speak with refer- 
ence to the issues-on trial. He cannot be permitted 
to present his evidence in the form of the argument 
of his counsel to the jury, whois not sworn to speak 
the truth as a witness in the particular case. All 
courts therefore unite upon the conclusion that 
where counsel, in their argument to the jury, make 
statements of prejudicial matters which are not in 
evidence, it will afford ground for a new trial un- 
less the error is cured before the cause is finally sub- 
mitted to the jury, in the manner stated in the 
preceding paragraphs. It is a necessary part of this 
rule that the matters thus improperly stated by 
counsel to the jury in argument should, in view of 
the issues on trial, the status of the parties, their 
attitude towards each other, and the like considera- 
tions, be in their nature of a tendency to prejudice 
the cause of the opposing party in the minds of the 
jurors. Where such statements, though of matters 
not in evidence, and hence improperly made, are 
immaterial, or at least not prejudicial, they will 
afford no ground for anewtrial. * * * Onthis 
subject, it was said by Fowler, J., in what has come 
to be regarded as a leading case: ‘The counsel 
represents, and is a substitute for his client. What- 
ever therefore the client may do in the management 
of his cause, may be done by his counsel. The 
largest and most liberal freedom of speech is al- 
lowed, and the law protects him in it. The right of 
discussing the merits of the cause, both as to the 
law and the facts, is unabridged. The range of 
discussion is wide. He may be heard in argument 
upon every question of law. In his address to the 
jury, it is his privilege to descant upon the facts 
proved or admitted in the pleadings; to arraign the 
conduct of the parties; to impugn, excuse, justify 
or condemn motives, so far as they are developed 
in evidence; assail the credibility of witnesses when 
it is impeached by direct evidence, or by the incon- 
sistency or incoherence of their testimony, their 
manner of testifying, their appearance upon the 
stand, or by circumstances. His illustrations may 
be as various as the resources of his genius; his 
argumentation as full and profound as learning can 
make it; and he may, if he will, give play to his 
wit or wings to his imagination. To this freedom 
of speech however there are some limitations. His 
manner must be decorous. All courts have power 
to protect themselves from contempt — and in- 
decency in words or sentences is contempt. This is 
a matter of course in the courts of civilized com- 
munities, but not of form, merely. No court can 
command from an enlightened public that respect 
necessary to an even administration of the law with- 
out maintaining in its business proceedings that 





courtesy, dignity, and purity which characterizes the 


intercourse of gentlemen in private life. So too 


what a counsel does or says in the argument of g 
cause must be pertinent to the matter on trial be. 
fore the jury, and he takes the hazard of its not 
being so. Now, statements of facts not proved, and 
comments thereon, are outside of the cause. They 
stand legally irrelevant to the matter in question, 
and are therefore not pertinent. If not pertinent, 
they are not within the privilege of counsel. Tucker 
v. Henniker, 41 N. H. 317, 823. In 1878 this ques. 
tion came for the first time before the Supreme Court 
of Wisconsin, and it was said by Chief Justice 
Ryan, in delivering the opinion of the court, that 
it was to the honor of the bar that this was the case, 
The counsel who had transcended the bounds of 
professional propriety by commenting upon a sup- 
posed state of facts not in evidence was eminent at 
the bar, and of high character; and the observations 
of the court, While not implying personal censure, 
give for this reason greater emphasis to the rule 
which it laid down. The following view was de- 
livered from the bench in respect to the limits of 
professional propriety in arguing facts to juries: 
The profession of the law is instituted for the ad- 
ministration of justice, The duties of the bench 
and bar differ in kind, not in purpose, The duty of 
both alike is to establish the truth, and to apply 
the law to it. It is essential to the proper admin- 
istration of justice, frail and uncertain at best, that 
all that can be said for each party in the determina- 
tion of fact and law should be heard. Forensic 
strife is but the method, and a mighty one, to as- 
certain the truth, and the law governing the truth. 
It is the duty of counsel to make the most of the 
case which his client is able to give him; but coun- 
sel is out of his duty and the right, and outside of 
the principal object of his profession, when he 
travels out of his client’s case, and assumes to supply 
its deficiencies. Therefore it is that the nice sense 
of the profession regards with such distrust and 
aversion the testimony of a lawyer in favor of his 
client. It is the duty and right of counsel to in- 
dulge in all fair argument in favor of the right of 
his client, but he is outside of his duty and his right 
whfn he appeals to prejudice irrelevant to the case, 
Properly, prejudice has no more sanction at the bar 
than on the bench. But an advocate may make of 
himself the alter ego of his client, and indulge in 
prejudice in his favor. He may even share his 
client’s prejudices against his adversary as far a8 
they rest on the facts in his case. But he has 
neither duty nor right to appeal to the prejudice, 
just or unjust, against his adversary, and dehors the 
very case he is to try. The very fullest freedom of 
speech, within the duty of his profession, should be 
accorded to counsel; but it is license, not freedom 
of speech, to travel out of the record, basing his 
argument on facts not appearing, and appealing t 
prejudices irrelevant to the case, and outside of the 
proof. It may sometimes be a very difficult and 
delicate duty to confine counsel to a legitimate 
course of argument. But, like other difficult and 
delicate duties, it must be performed by those upon 
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whom the law imposes it. It is the duty of the 
Circuit Courts, in jury trials, to interfere in all 
proper cases, of their own motion. This is due to 
truth and justice. And if counsel persevere in 
arguing upon pertinent facts not before the jury, 
or appealing to prejudices foreign to the case in 
evidence, exceptions may be taken by the other 
side, which may be good ground for a new trial, or 
for a reversal in this court.’ Brown v. Swineford, 44 
Wis. 282, 293.’ See also the remarks of Lumpkin, 
J., in Berry v. State, 10 Ga. 511, 522; Forsyth v. 
Cothran, 61 id. 278. See also Mitchum v. State, 11 
id. 615, where this point is fully discussed by 
Judge Nisbet.” See note, 48 Am. Rep. 336; 32 Alb, 
L, J. 341. 


In the same case the court said: “The tenth 
ground complains that the court charged that any 
pain and suffering or sorrow resulting from the 
miscarriage, the law says, is an element of 
damage. We would suggest that the word ‘sor- 
row’ be omitted from the charge of the court on 
the next trial. It is most tuo remote to be con- 
sidered an element of damage, unless it is that sor- 
row which accompanies the actual injury, and is 
suffered at the time of the miscarriage. The loss of 
achild by a miscarriage would affect women so 
differently that it would be hard for men, sitting 
as jurors, to estimate it as an element of damage; 
and we therefore think it would be better to omit, 
in the future, any instruction to the jury upon the 
question of sorrow as an element of damage. Pain 
and suffering give a wide latitude to juries, and 
there are very few complaints made of the smallness 
of the amounts found by juries upon these two ele- 
ments of damage. Upon the question of sorrow 
being an element of damage, see 5 Amer. & Eng. 
Enc. Law, 42; Bovee v. Dauville, 53 Vt. 190.” 


BANKRUPTCY — ASSETS — ALABAMA 
CLAIMS. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
JUNE 3, 1890. 


Tarr v. MARSILY. 


Since the tribunal of arbitration at Geneva, appointed by the 
treaty of Washington of 1871, between Great Britain and 
the United States, to determine the amount to be paid the 
United States for the owners of Alabama claims, ex- 
Pressly rejected all “indirect claims,” the owner of a 
claim for extra premiums for insurance against war risks, 
who before the treaty of 1871 made an assignment in 
bankruptcy, had no such existing right against Great 
Britain or the United States, for the amount of his claim, 
as canentitle his assignee in bankruptcy to money re- 
ceived by such claimant, under the act of Congress of 
June 5, 1882, re-establishing the Court of Commissioners 
of Alabama Claims, and providing for the distribution, to 
persons owning claims for payment of premiums on war 
risks, of the surplus of the award of the tribunal at 
Geneva, left over after paying all direct claims; such pay- 
ment is a donation from Congress. 

omg from an order of the General Term of the 

‘ First Judicial Department, which reversed a 

judgment in favor of the appellant, entered upon a de- 

cision of the Special Term. 
Prior to August, 1867, the defendants, Englehorn 
and Maftsily, were co-partners in business, and as such 

co-partners, between April 13, 1861, and April 9, 1865, 





my 


paid to certain underwriters of marine insurance extra 
premiums for insurance against capture or destruction 
of property of the firm by Confederate cruisers. In 
August, 1867, said defendants were upon their own pe- 
tition jointly and severally adjudged bankrupts, and 
Jobn Todd was appointed their assignee; and on 
August 25, 1867, the usual assignment in the form pre- 
scribed by law was executed and delivered to said as- 
signee by said defendants. In January, 1883, pursuant 
to an act of Congress, entitled ** An act re-establishing 
the Court of Commissioners of Alabama Claims, and 
for the distribution of unappropriated moneys of the 
Geneva award,” approved June 5, 1882, said Englehorn 
and Marsily filed a claim in the court aforesaid to 
recover the amount of premiums paid as aforesaid, 
and in May, 1884, a judgment therefor was rendered 
in said court in favor of said defendants for $2,768.32; 
and in August, 1884 (the unappropriated moneys being 
insufficient to pay said award in full), a draft for 
$975.21 was issued by the treasurer of the United 
States in payment of the said judgment, and is nowin 
the hands of the defendant Marsijy. This action was 
brought by the assignee in bankruptcy of said defend- 
ants torecover the amount of said draft. The trial 
court found the foregoing facts, and as conclusions of 
law, that by the assignment in bankruptcy, all the 
right, title and interest in and to said claim for extra 
premiums passed toand became vested in the assignee; 
that said Englehorn and Marsily had no right to re- 
ceive payment of said judgment, or of said draft; and 
that the same belonged to the plaintiff, and all sums 
payable thereon should be paid to the plaintiff, and 
gave judgment accordingly. Todd having died, the 
plaintiff was appointed his successor. The General 
Term reversed the judgment and ordered a new trial, 
and from such order the plaintiff appealed to this 
court. . > 


Henry B. Hotchkiss, for appellant. 
B. M. Porter, for respondent. 


Brown, J. The plaintiff was not a party to the pro- 
ceeding before the Court of Commissioners of Alabama 
Claims, and the judgment of that tribuual making an 
award to the defendants is not binding upon him. The 
only effect of that judgment was to fix the amount 
and validity of the claim as against the United States, 
and set apart and identify the fund for the benefit of 
whoever might ultimately prove to be entitled to it 
under the proper construction of the statute. Comegys 
v. Vasse, 1 Pet. 193. It was said in the case cited that 
“the validity and amount of the claim being once as- 
certained by their (the commissioners’) award, the 
fund might well be permitted to pass into the hands of 
any claimant, and hisown rights, as well as those of 
all others who asserted a title to the fund, be left to 
the ordinary course of judicial proceedings in the es- 
tablished courts, where redress could be administered 
according to the nature and extent of the rights and 
equities of all the parties.”’ An assignee in bankruptcy 
succeeded only to rights and interests which the 
bankrupt had at the time of the assignment, and had 
no right to the possession of property which the bank- 
rupt acquired by title subsequent to the assignment. 
R. 8S. U. S8., § 5044. He became vested with all the 
bankrupt’s estate, real and personal, all rights of the 
bankrupt in equity and choses in action, ‘all debts 
due him or any person for hisuse, * * * allhisrights 
of action for property or estate, real or personal, and 
for any cause of action which he had against any per- 
son arising from contract, or from the unlawful taking 
or detention or injury to the property of the bank- 
rupt,’”’ etc. Id., $5046. This language is very general and 
comprehensive, and covers every description of vested 
right and interest attached to and growing out of 
property. The question that lies at the foundation of 
this action is therefore whether, at the time of the as- 
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signment, the bankrupts had any right to an indem- 
nity for the extra premiums they had paid for insur- 
ance. If they had, if the government of the United 
States to whom the fund awarded by the Geneva 
tribunal was paid held it, or any part of it, in trust for 
those possessing claims of acharacter similar to the 
defendants, then the claim was iu the nature of prop- 
erty, and passed to the assiguee. 

It has been decided in many cases that money col- 
lected by the government from a foreign nation by 
treaty or otherwise, and paid to its citizens as indem- 
nity for loss or injury caused by the action of a foreign 
government, is not a bounty, but is property, and that 
a right in a sum so awarded is an interest legally capa- 
ble of being assigued by the owner of the property de- 
stroyed or injured, even before his own government 
‘has taken any steps toward securing to him an in- 
demnity for his loss. Comegys v. Vusse,1 Pet. 193; 
Phelps v. McDonald, 99 U. 8. 298; Erwin v. United 
Slates, 97 id. 392; Leonard v. Nye, 125 Mass. 455. See 
also Milnor v. Metz, 16 Pet. 223. 

But if the settlement of the claim depended upon 
the bounty of the government, and if the draft in ques- 
tion was a gratuity solely, then it belongs to the de- 
fendants, and the assignee has no title or claim 
thereto. Emerson vy. Hall, 13 Pet. 409; Gillan v. Gillan, 
55 Penn. St. 430. And the precise question presented 
in this case has been decided adversely to the plain- 
tiffs contention in Massachusetts, Maryland and 
Maine. Heard v. Sturgis, 146 Mass. 545; Kingsbury v. 
Mattocks, 81 Me. 310; Brooks v. Ahrensy68 Md. 212. 

The class of cases cited above, of which Comegys v. 
Vasse was the pioneer in this country, and which held 
that the right to indemnity for losses arising out of un- 
just capture passed by assigument before steps had 
been taken by the government to secure payment for 
such loss, was based upon the principle that the right 
of indemnity, whether against the captors or the sov- 
ereigu, whether remedial in his own courts, or by his 
own extraordinary interposition and grants, upon pri- 
vate petition or upon public negotiation, is a right at- 
tached to the ownership of property itself, and passes 
by cession to the use of the ultimate sufferer. Justice 
Story, in considering the character of this right in 
Comegys v. Vasse, says: ‘It is not universally, though 
it may ordinarily be, one test of right that it may be 
enforced in a court of justice. Claims and debts due 
from a sovereign are mot ordinarily capable of being 
so enforced. * * * It does not follow, because an 
unjust sentence is irreversible, that the party has lost 
all right to justice, or all claim upon principles of pub- 
lic law to remuneration. With reference to mere 
municipal law, he may be without remedy; but with 
reference to principles of international Jaw, he has a 
right, both upon the justice of his own and the for- 
eign sovereign. * * * The very ground of the 
treaty is that the municipal remedy is inadequate, and 
that the party has a right to compensation for illegal 
captures by an appeal to the justice of the government. 
* * * The right to compensation, in the eye of the 
treaty, was just as perfect, though the remedy was 
merely by petition, asthe right to compensation for an 
illegal conversion of property ina municipal court of 
justice. The case of Randal v. Cockran, 1 Ves. Sr. 98, 
stands upon the true ground. It considers the right 
of indemnity as travelling with the right of property.” 
In Leonard v. Nye, Chief Justice Gray said: ‘The 
claim for the destruction of property of citizens of the 
the United States by the Alabama, etc., were claims 
for which the owners of the property destroyed were 
justly entitled to compensation from Great Britain, 
although they could not obtain these rights in the or- 
dinary course of judicial proceedings, but only by pe- 
tition to the British government, or through the in- 
terposition of theirown government. Compensation 
was demanded of Great Britain as a matter of right, 





a, 


and as such awarded by ‘the decision of the tribunal o 


arbitration created by the treaty. The act'of Congres 
for the disposition of the moneys received from Greg 
Britain pursuant to that decision, provided for theip 
application to the payment of claims directly resulting 
from the damage caused by the insurgent cruisers, ang 
the sum awarded was upon such claim. It must there 
fore be treated as awarded, and paid to him by reagoy 
of his interest in property so destroyed, and of his right 
to compensation for its destruction.” In Phelps y, 
McDonald, Justice Swayne said: ‘If the demand be 
just, and recognized as valid by the law of nations, the 
claimant or his government, if the latter [chose to do 
so, may still press it upon the attention of the alien 
government.” Aud in Bachman v. Lawson, 109 U.§, 
659, it was held that a claim successfully prosecuted 
before the Court of Commissioners of Alabama Claims 
under the act of Congress of June 23, 1874, was nota 
claim created by that act, but was au existing right 
priot to the treaty of Washington. 

These citations are sufficient to show that the decis-. 
ions in the class of cases cited rested upon the princi- 
ple that the party suffering the loss had, from the time 
he sustained the injury, a valid, legal claim against the 
government or nation whose acts or negligence had 
caused or permitted the loss. Not aclaim, of course, 
enforceable under municipal law in the ordinary 
courts or tribunals, but one which, under the broad 
principles of justice and of international law, entitled 
him to recognition by his own and the offending na- 
tion. And when the offending nation recognized the 
claim, and compensation was allowed and paid to one 
government, it became a trustee of the fund for the 
parties having equitable title to the reimbursement. 
Gracie v. Jusurance. Co., 8 Johus. 237-245; affirmed, 1 
Pet. 193, 215. 

These cases however do not aid the appellant in the 
case now under discussion. In view of the fact that 
the “Geneva tribunal rejected what were commonly 
known as the * indirect claims,’’ we think it is notim- 
portant to inquire whether, under the law of nations, 
the persons who paid extra premium for iusurance 
had any claim therefor against Great Britaiu. Of 
course there was no claim against the government of 
the United States, and could be none until collection 
had been made from Great Britain. It is very doubt 
ful whether the treaty of Washington contemplated a 
reference to arbitration of the ‘‘indirect claims.” It 
was therein provided ‘‘that all the said claims grow- 
ing out of acts committed by the aforesaid vessels, 
and generally known as the ‘Alabama Claims,’ shall be 
referred toa tribunal of arbitration. * * * The 
said tribunal shall first determine as to each vessel sepa 
rately, whether Great Britain has by any act or omis- 
sion failed to fulfill any of the duties set forth in the 
foregoing three rules, or recognized by the principles 
of international law, * * * and shall certify such 
fact as to each of said vessels.’’ In case the tribunal 
found that Great Britain had failed to fulfill any duties 
as aforesaid, it was empowered to award a sum ia 
gross, to be paid by Great Britain to the United States 
‘for all the claims referred to it.’”” These provisious 
would appeur to exclude the consideration of all 
claims for loss, except such as were caused by some 
act committed by some one of the insurgent cruisers. 
But it is not necessary for us to express any opiulon 
upon that question. 

The claims for extra premiums paid for insurance 
were presented by the government of the United 
States to the Court of Arbitration under the treaty, 
and that court decided that these claims did not col- 
stitute, upon the principles of international law appli- 
cable to such cases, good foundation for an award of 
compensation between nations, aud should upon such 
principles, be wholly excluded from the consideration 
of the tribunal in making its award. In presenting the 
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claims for extra premiums of insurance to that tribu- 
nal, the government of the United States acted as the 
agent for the claimants, and they must accept the de- 
cision of that court as final and conclusive upon the 
question of their right to enforce their claims against 
the government of Great Britain. At least this must 
be so until the high contracting parties reopen the 
subject, and a different result shall be declared. The 
money paid by Great Britain under the award did not 
include any compensation for claims for enhanced in- 
surance, and no trust in favor of such claims was im- 
pressed upon that fund, upon its receipt by our gov- 
ernment. No legal claim therefore ever arose or ex- 
jsted against our own government in favor of such 
claimants, and we are unable to see how there was any 
moral obligation resting upon the United States to ap- 
propriate any part ‘of the award to the payment of 
claims that had been rejected by the Court of Arbi- 
tration. Congress, in legislating upon the subject, 
clearly proceeded upon this view. The act of June 23, 
1874, creating a court for the adjudication aud disposi- 
tion of the moneys received under the award, limited 
the powers of the court to the consideration of claims 
“directly resulting from damages by the so-called in- 
surgent cruisers and their tenders,” and to claims of 
insurers who should show to the satisfaction of the 
court that “the sum of its or his losses, in respect to 
its or his war risks, exceeded the sum of its or his pre- 
miums or other gains upon or in respect to such war 
risks.” 

In enacting this law, Congress did not know but that 
the claims therein provided for might exhaust the 
whole fund, and there was a clear recognition by this 
act that other claimants not mentioned in the act had 
no right to share in the distribution of the money. 
There was however a large surplus left in the treas- 
ury after the payment of the claims mentioned in the 
act of 1874; and by the,act of Congress of June 5, 1882, 
the Court of Commissioners of Alabama Claims was re- 
established, and the distribution of the unappropriated 
moneys provided for. Two classes of claims were 
designated which the court were empowered to ex- 
amine and allow—claims arising from payment of pre- 
miums on war risks were made the second class, and 
payment thereof was to be made only from the residue 
of the fund that should remain after all claims of the 
first class were paid. We find in this act again, in the 
postponement of the payment of these claims to those 
of another class, a recognition of the fact that no claim 
existed against the government in favor of the claim- 
ant for enhanced insurance, and that no moral obliga- 
tion rested upon the government to recognize them. 
The learned counsel for the appellant seeks to have us 
draw a different conclusion from the debates of Con- 
gress preceding the enactment of the law last referred 
to, but we are unable to do so, and find our own con- 
clusion strengthened by the fact that Congress hesi- 
tated as to what class of claims it should apply this 
uuappropriated fund to, and among others, considered 
ae companies and the general treasury 

self. 

; The history of these claims, from the treaty of Wash- 
ington to the final act of Congress in 1882, leads us to 
the conclusion that they were not losses which the gov- 
ernment of Great Britain, upon the principles of the 
law of nations, was under any obligation to recognize 
and compensate; and having been rejected by the 
court created for their consideration, no claim ever 
arose in favor of any person holding such claim against 
the government of the United States, and no trust was 
created in their favor on payment of the award by 
Great Britain, aud that the provision for their pay- 
ment made by the act of Congress on June 5, 1882, was 
4 gratuitous act of the government, and the claimants 
received the sum awarded as a gift or pure donation. 
It is of no consequence that the award to the claimants 


— 





was made from the unexpended balance of the Geneva 


award. Nor is it of importance to determine to whom 


that balance belonged, so long as it was not impressed 
with a trust in favor of the claimants, who paid en- 
hanced premiums of insurance. Congress took the re- 
sponsibility of giving it to them, but that act did not 
make it legally more applicable to the payment of that 
claim than it did to the payment of the losses of the 
the insurance companies, or to the loss arising from 
transfer of our commerce to the protection of the 
British flag, or to the general expenses arising from 
the prolongation of the war and the suppression of the 
rebellion. The case stands precisely as though the 
United States government had"donated a sum of 
money to persons who had suffered by reason of the 
war, when no legal claim against the government ex- 
isted in favor of the recipients. Such being the fact 
no title passed to the assignee in bankruptcy. It was 
said in Emerson’s Heirs v. Hall, 13 Pet. 409: ‘‘A claim 
having no foundation in law, but {depending entirely 
upon the generosity of the government, constitutes no 
basis for the action of any legal principle. It cannot 
be assigned; it does not go to tbe administrator as as- 
sets; it does not descend tothe heir. And if the gov- 
ernment, from motives of public policy or any other 
considerations, shall think proper, under such circum- 
stances, to make a grant of money to the heirs of the 
claimant, they receive it asa gift or pure donation.” 
To the same effect is Gillan v. Gillan, 55 Penn. St. 430. 
We concur generally in the views expressed in the 
cases cited from the reports of Massachusetts and 
other States, which considered the precise question 
presented on this appeal. 

The order must be affirmed, and’ judgment abs«lute 
reudered against the appellant, with costs. 


All concur, except HAIcut, J., absent. 
——__—_+—__ -——- 


RAILWAYS— USE OF STREET — ABUTTING 
OWNERS. 


NEW YORK COURT OF APPEALS, JUNE 10, 1890. 


ForBEs v. Rome, W. & O. R. Co. 

A steam railroad company which, under license from the city 
authorities, lays its track upon the surface of a street, is 
not liable for damages resulting from a reasonable use 
thereof tothe easement of an abutting lot-owner, who 
does not own the fee of the street. 


PPEAL from Supreme Court, General Term, 
Fourth Department. 


William P. Hornblower, for appellant. 
C. P. Ruger, for respondent. 


PECKHAM, J. We think that the defendant has by 
its exceptions duly raised the question argued before 
us. We are also of the opinion that the plaintiff's lot 
is bounded by the exterior line of the street in ques- 
tion, and that he has no title to the land to the center 
of the street, subject to the public easement. The 
courts below held that the occupation and appropria- 
tion by defendant of a part of the plaintiff's easement 
in Franklin street is and always has been unlawful. To 
that conclusion the defendant excepted. It admits that 
plaintiff had an easement in that street, but it denies 
that it has occupied or appropriated it. Whether it 
has taken any portion of the plaintiff's easement in the 
street in question is what the defendant asks shall be 
decided by us, and it denies in toto any taking what- 
ever of the plaintiff's property or any portion thereof. 

For many years prior to the decision of the case of 
Story v. Railroad Co., 90 N. Y. 122, I think the law was 
that a duly-incorporated railroad company, having au- 
thority from the State to build its road, and laying its 
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tracks and operating its road through and upon the 
surface of the streets of a city under the protection of 
a license from such city, took thereby no portion of 
the property of an individual who owned land adjoining 
the street, but bounded by its exterior line. The com- 
pany was therefore not liable to such an owner for any 
consequential damages to his adjoining property aris- 
ing from a reasonable use of the street for railroad pur- 
poses, not exclusive in its nature, and substantially 
upon the same grade as the street itself, and leaving 
the passage across and through the street free and un- 
obstructed for the public use. The first case in this 
State upon that subject, and decided more than forty 
years ago, is that of Drake v. Railroad Co., 7 Barb. 508. 
This was a case decided by the General Term of the 
Supreme Court sitting in the city of New York, and 
composed of three most able and learned judges; and 
I do not find that the principle involved in that decis- 
ion has been reversed or overruled by any judgment of 
this court. That case holds the doctrine which I[ have 
above stated. It was elaborately argued on both sides 
by counsel as eminent at the bar as the State afforded, 
and the opinions of the learned judges are conclusive 
proof of the ability with which the case was considered 
by them. 

In Williams v. Railroad Co., 16 N. Y. 97, it was held 
that the dedication of land to the use of the public for 
a highway is not a dedication of it to the use of a rail- 
road, and such a road cannot be built upon it without 
compensation to the owner of the fee. It was in that 
case held to be another and an additional burden upon 
the land, if used for railroad purposes, not covered by 
the dedication for ordinary street purposes, and hence 
the owner of the fee was entitled to a compensation 
for an additional burden to which he had never dedi- 
cated his property, It was not a mere additional use 
of an easement, but it was an actual taking of the land 
for railroad purposes, though not absolutely exclusive ; 
and hence the owner was protected by the Constitu- 
tion from such a taking without acompensation. The 
Drake Case was alluded to, but only for the purpose of 
pointing out the clear distinction between the two 
cases; and the court said the Drake Case involved sim- 
ply the right of an adjoining owner on the street, who 
did not own the fee, to recover for incidental damages 
unavoidably resulting from the construction of the 
railroad in the street under authority of the law, and 
with the permission of the city authorities, where no 
land or easement of the adjoining owner was taken- 
It was also stated that the Drake Cuse might be con- 
sidered as settling the question that a railroad in a 
populous town is not a nuisance per se (of course, when 
legally authorized), and that, when the company has 
acquired the title to the land upon which its road is 
located, such company is not liable, unless guilty of 
some misconduct, for consequential damages resulting 
from the operation and use of its road. It has been re- 
garded as having such title so far as the adjoining 
owner is concerned, who has no fee in the street, when, 
by authority of law, and the consent of the city own- 
ing the street, its rails are therein laid upon the sur- 
face, and the use of the street for ordinary street 
purposes is not thereby prevented. 

In Wager v. Railroad Co., 25 N. Y. 526, it is assumed 
that there is no difference in kind or species between a 
railroad in a city street operated by horse power and 
one operated by steam. Smith, J., in writing the opin- 
ion in that case, says that such difference would pre- 
sent simply a question of degree in respect to the en- 
largement of the easement, and would not affect the 
principle. He also said that if the title to the Troy 
street were in that city, as the fee in the streets in 
New York is in the city itself, the mayor and common 
council of Troy might, perhaps, have authorized such 
appropriation of the street without compensation to 
the adjoining owners. The Case of Wager was followed 





in this court by that of People v. Kerr, 27 N. Y, 188. [i 
was there held that the legislative permission to lay 
down street railroad tracks without change of grade jy 
those streets of the city of New York where the city 
owned the fee was a sufficient justification for such g. 
tion by the company, and that no compensation wy 
necessary to be paid to the owner of the Adjoining 
property. It was an appropriation to public use t, 
provide for the construction of a street railroaj 
through a street without change of grade. As this wa 
a horse railroad, the decision of the court must be re. 
garded in the light of that fact. But still it is appar. 
ent that, although a horse railroad was regarded ag q 
different public use for a street from that which had 
heretofore obtained, it was yet such a public useas wa 
not inconsistent with its continuous use as an open and 
a public street. There was no change of grade, and no 
continuous and exclusive possession of the street, ex. 
cept in a limited sense, by the mere laying of the rails 
therein. I think there is no authority in this court 
which holds that there is any real difference between, 
railroad operated by horse-power and one operated by 
the power of steam, in thestreets of the city. If the 
Legislature can authorize the one, it can, under the 
same circumstances, authorize the other. I refer to 
railroads on the same grade as the street itself, and 
where the chief difference lies in the different motive 
powers which are used. 

In Craig v. Railroad, 39 N. Y. 404, it was held that 
the owner of a lot on a street, who owned the fee 
thereof subject only to the public easement for a street, 
was entitled to compensation for the new and addi- 
tional burden upon the land so used as a street by the 
erection of even a horse railroad thereon. In this case, 
Judge Miller said he saw no distinction in the applica. 
tion of the rule between cases of steam and cases of 
horse power. In Kellinger v. Railroud Co., 50 N.Y. 
206, it is held that one who did not own the fee of the 
street could not recover damages for inconvenience of 
access to his adjoining lands caused by the lawful eree- 
tion of a street railroad through the street. By these 
last two decisions, it is seen that to construct even 4s 
horse railroad in a city street is to place u new and ad- 
ditional burden upon the land, the right to do which 
does not exist by reason of the general right of passage 
through the street; but, if the adjoining owner of land 
is not the owner of the fee in the street, and the rail- 
road company has obtained the proper authority, he 
has no right to compensation for such added burden, 
nor to complain of such use so long as it is not exclu- 
sive or excessive. The same reasoning applies, as we 
have seen, in the case of asteam surface railroad. Such 
ause of the streets would be an additional burden 
upon the land; and, of course, if the adjoining owner 
had title in fee to the center of the street, subject only 
to the public easement, he would have a right of ac 
tion, as held by the Williams and other cases, while, if 
he did not, no such right would exist in his favor 
merely because it wasa steam instead of a horse rail- 
road which was to be constructed. The authority of 
the law, and the consent of the city, would be enough 
to authorize the building of either; and the difference 
between the steam and the horse railroad would not be 
one of such a nature as to require or permit any differ- 
ence in the decision of the two cases. If the use of 
either became unreasonable, excessive or exclusive, ot 
such as not to leave the passage of the street substat- 
tially free and unobstructed, then such excessive, im- 
proper or unreasonable use would be enjoined, aud the 
adjoining owner would be entitled to recover damages 
sustained by him therefrom in his means of access 
etc., to his land. Mahadyv. Railroad Co., 9LN. ¥. 
149. In Washington Cemetery v. Prospect, etc., R. Co., 
68 id. 591, at 593, Andrews, J., assumes the right of the 
Legislature to authorize the construction of a rail 
on a street without exacting compensation from the 
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corporation authorized to construct it to the owner of 
adjoining land, provided such owners did not own the 
fee in the street. The statute in the case cited permit- 
ted the use of steam on some portion of this road, so 
that Judge Andrews’ remarks were not confined to 
horse railroads. 

Assuming that the plaintiff had no right whatever to 
the land in the street through which the defendant laid 
its rails, and ran its trains, under legislative and mu- 
nicipal authority, I think it clear that prior to the de- 
cision of this court in the Story Case, 90 N. Y. 122, he 
had no cause of action against the defendant based 
upon any alleged taking of the plaintiff's property or 
easement by defendant. If its use of the street became 
excessive or exclusive, and hence degenerated into a 
nuisance, the plaintiff had another remedy. Theclaim 
is now made that the Story Cuse, supra, and those cases 
which followed and are founded upon it, so far altered 
the law as to permit a recovery in all cases where the 
easement of the adjoining lot-owner, through the build- 
ing and operation of the road, is injuriously affected 
by any deprivation of diminution of light, air or access 
to his lot, even though he do not own the fee to the 
center of the street; and, where such injury occurs, it 
is claimed that the property of the owner in his ease- 
ment of light, air or access has been taken to a greater 
or less extent, and compensation is guaranteed to him 
therefor by the Constitution. The Story Case did not 
intend to overrule or change the law in regard to steam 
surface railroads. ‘The case embodied the application 
of what was regarded as well-established principles of 
law to a new combination of facts, such facts amount- 
ing, as was determined, to an absolute and permanent 
obstruction in a portion of the public street, and in a 
total and exclusive use of such portion by the defend- 
ant; and such permanent obstruction and total and 
exclusive use, it was further held, amounted to a tak- 
ing of some portion of the plaintifi’s easement in the 
street for the purpose of furnishing light, air and access 
to his adjoining lot. This absolute and permanent ob- 
struction of the street, this total and exclusive use of 
aportion thereof by the defendant, was accomplished 
by the erection of a structure for the elevated railroad 
of defendant, which structure is fully described in the 
case as reported. The structure, by the mere fact of 
its existence in the street, permanently and at the very 
moment of the day, took away from the plaintiff some 
portion of the light and air which otherwise would 
have reached him, and, in a degree very appreciable, 
interfered with and took away from him his facility of 
access to his lot; such interference not being intermit- 
tent, and caused by the temporary use of the street by 
the vehicles of the defendant while it was operating its 
road through the street, but caused by the iron posts, 
and by the superstructure imposed thereon, and exist- 
ing for every moment of the day and night. Such a 
permanent, total, exclusive and absolute appropriation 
of a portion of the street as this structure amounted to 
was held to be illegal, aud wholly beyond any legiti- 
mate or lawful use of a public street. The taking of 
the property of the plaintiff in that case was held to 
follow upon the permanent and exclusive nature of the 
appropriation by the defendant of the public street, or 
of some portion thereof. If that appropriation had 
been held legal, any merely consequential damage to 
the owner of the adjoining lot, not having any title to 
the street, would have furnished no ground for an ac- 
tion against the defendant. It was just at this point 
that the disagreement existed between the members of 
this court in the Story Case. The judge who wrote one 
of the dissenting opinions did not think that the facts 
presented any different principle from that of any or- 
dinary steam surface railroad operating its road 
through the streets of a city under the authority of the 
Legislature and of the municipality, in a case where 
the adjoining lot-owner did not own the fee in the 
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street. Thecharacter of the structure, and all the facts 
incident thereto, were regarded by him as simply re- 
sulting in an additional burden upon the street, some- 
what greater in degree, it is true, than a steam surface 
railroad, but still it was such a use of the street as the 
Legislature might permit; and, the Legislature having 
in fact granted it such power, the defendant was not 
responsible for the incidental damage resulting to one 
whose property was notin fact taken, within the mean- 
ing of the constitutional provision, and the defendant 
did him therefore no actual injury. The other dissent- 
ing judges were of the same opinion. A majority of 
the court however saw in the facts existing in that case 
what was regarded as a plain, palpable and permanent 
misappropriation of the street, or some portion of it, 
to the exclusive use of the defendant corporation, and, 
as resulting from it, the court held that there was a 
taking of property belonging to the plaintiff without 
compensation, which no Legislature could authorize or 
legalize. But this taking, it cannot be too frequently 
or strongly asserted, resulted from the absolute, exclu- 
sive and permanent character of the appropriation of 
the street by the structure of the defendant. There is 
no hint in either of the prevailing opinions in the Story 
Case of any intention to interfere with or overrule the 
prior adjudications in this State upon the subject now 
under discussion, as to steam surface railroads. In the 
Story Case it was argued that no real distinction in 
principle existed between a steam surface and an ele- 
vated railroad resting on such a structure as was 
proved in that case. This court however made the dis- 
tinction; and the two prevailing opinions are largely 
taken up with arguments going to show that the dis- 
tinction was obvious, material and important, and was 
so real and tangible in fact as to call for a different 
judgment than would have been proper and appropri- 
ate in th® case of the ordinary steam surface railroad, 
such as the Drake Case was. Judge Tracy, in the Story 
Case, said that the conclusion reached in that case was 
based upon the character of the structure there in- 
volved, and that the language of Judge Wright in the 
Kerr Case, supra, where he asserted that the abutting 
owners had no property or estate in the land forming 
the bed of the street infront of their premises, must be 
construed with reference to the point then considered. 
In another portion of his opinion, Judge Tracy said 
that no structure upon the street can be authorized 
which is inconsistent with the continued use of the 
street as an open, public street. He also added that, 
whatever force the argument may have as applied to 
railroads built upon the surface of the street, without 
change of grade, and where the road is so constructed 
that the public is not excluded from any part of the 
street, it has no force when applied to a structure like 
that authorized in the present case. This, he says, is 
an attempt to appropriate the street to a use essentially 
inconsistent with that of a public street, and hence 
illegal. He does not pretend that the ordinary steam 
railroad, laid on the same grade as the street, and not 
excluding others from its use, appropriates the street 
to a use essentially or at all inconsistent with that of a 
public street. The use may be an additional burden 
laid upon the street, but nevertheless it is such a use as 
is entirely consistent with its continued use as a pub- 
lic street. Judge Danforth, in his opinion, views the 
structure in much the same light. He cites the case of 
Corning v. Lowerre, 6 Johns. Ch. 439, where Chancellor 
Kent restrained the defendant by injunction from ob- 
structing Vesey street, in New York city, by building 
a house thereon; and he says that the railroad struc- 
ture designed by the defendant for the street opposite 
the plaintiffs’ premises is liable to the same objection 
—that is, it is as permanent in its character, and as ex- 
clusive in its possession of that portion of the street, as 
was the defendants’ building in the case cited. He 
further says that the Street Railway Cases are in no re- 
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spect in conflict with the doctrine announced in his 
opinion. Other citations might be made from both 
opinions of those most learned and able judges; but 
enough has been shown to enable us to say with entire 
correctness that there was no intention, in deciding 
the Story Case, to reverse or overrule the cases in re- 
gard to steam surface railroads which have been 
already cited. Those cases include just such a case as 
is the one at bar. 

Following the Story comes the Lahr Case, 104 N. Y. 
268; and the principles decided in the former were re- 
iterated in the latter case. It is difficult to see that 
any enlarged rule as to awarding damages in that class 
of cases has been: definitely announced in the Lahr 
Case. The general rule to be adopted was agreed upon 
by the parties, and involved an award once for all. The 
particular damage which the defendant was liable for, 
growing out of the existence of the defendant’s struc- 
ture, was held by three of the five members of the 
court then voting to embrace any injury or inconven- 
ience resulting from the unlawful structure, or 
any such injury or inconvenience as was inci- 
dental to the use thereof. Two of the five mem- 
bers were in favor of a more restricted rule, and 
they agreed simply in the result which affirmed 
the judgment of the court below. Then came the 
Drucker Case, 106 N.Y. 157; and in it the principle 
was announced, as stated in the head-note, that, in 
awarding damages, it was proper to prove and take into 
consideration as elements of damages the impairment 
of plaintiff's easewent of light caused by the road it- 
self, and the passage of trains, and the interference 
with the convenience of access caused by the drippings 
of oil and water. This was held as a fair result from a 
holding that the structure was an illegal one; and, to 
the extent above described, the court held the plaintiff 
entitled to an award of damages. But the feundation 
for the recovery, in all the cases above cited, of any 
damages whatever, lies in the fact of the illegality of 
the structure. 

Looking carefully over the cases involving the ele- 
vated railroads, and their rights and liabilities, we can- 
not see that any new rule was adopted in any of those 
cases which would hold the defendant herein liable, 
under the facts proved, for the taking of any property, 
or any portion of an easement, belonging to the plain- 
tiff. On the contrary, we think the plaintiff's case is 
still governed by the Case of Drake, and the other cases 
in this court which have already been cited, and in 
which the principle decided in the Drake Case has been 
assented to and affirmed. Upon such facts, it has been 
held that there was no taking of any property or ease- 
ment of an adjoining owner who had no title to any 
portion of the land upon which the street was laid out, 
where the company was authorized by law, and licensed 
by the city, to so use the street. Plaintiffs counsel 
cites the case of Hussner v. Railroad Co., 114. N. Y. 433, 
as bearing upon this question. We cannot see that it 
does. The use of steam on the portion of the road 
spoken of in that case was not permitted, and it was 
therefore unlawful; and for the damages caused to an 
abutting owner by reason of the nuisance the defend- 
ant was held liable. 

We are of the opinion that the plaintiff made out no 
legal ground for an action against defendant based 
upon any alleged taking of his property by the defend- 
ant. If there are any facts which go to show that the 
use of the street by the defendant is excessive, and in 
that way a nuisance, the recovery herein was not based 
upon any such liability; and it cannot be sustained on 
that ground now. The judgments of the Special and 
General Terms of the Supreme Court must be reversed, 
and a new trial granted, with costs to abide the event. 


All concur, except RuGer, C. J., and ANDREWws, J., 
not voting. 








NEW YORK COURT OF APPEALS AB. 
STRACTS. 
AMENDMENT—ORDER OF REVERSAL— FINDING 07 
FAcT.—The General Term properly reversed a judg. 
ment of the court below because a finding of fact was 
not supported by the evidence; but the order failed ty 
state that the reversal was upon a question of fact, and 
under the Code of Civil Procedure of New York, seg. 
tion 1338, which requires that a reversal shall not be 
presumed to be upon a question of fact unless so stated 
in the order, the General ''erm was reversed. Hel, 
that the General Term thereafter properly amended its 
judgment so as to show that it was upon a question of 
fact, and the amended judgment will be affirmed. Seg. 
ond Division, June 27, 1890. Roberts v. Tobias. Opinion 
per Curiam. 


CONTRACT—CONSIDERATION.—The abandonment by 
the sole heir at law of a teatator of opposition to the 
probate of the will, at the request of the executor, isa 
sufficient consideration for the promise of the executor 
to pay anamed sum to a third person, though such 
payee had no interest in the estate under the will, or 
otherwise, and such payee may bring an action in his 
own name on the promise. *‘A valuable consideration, 
in the sense of the law, may consist either in some 
right, interest, profit or benefit accruing to one party, 
or some forbearance, detriment, loss or responsibility 
given, suffered or undertaken by the other.”” 3 Am.& 
Eng. Enc. Law, 831; Currie v. Misa, L. R., 10 Exch. 
162; Chit. Cont. (9th Am. ed.) 29; 2 Kent Com. 465. It 
is not essential that the person to whom the considera- 
tion moves should be benefited, provided the person 
from whom it moves is, in a legal sense, injured. The 
injury may consist of a compromise of a disputed 
claim, or forbearance to exercise a legal right; the 
alteration in position being regarded as a detriment 
that forms a consideration, independent of the actual 
value of the right forborne. Thomas Wright, as the 
sole heir at law and next of kin of the decedent, would 
have inherited the entire estate if he had succeeded in 
his effort to defeat the probate of the will. He was 
therefore “ particuJarly interested in setting aside the 
will,” within the meaning of that phrase as used in the 
case of Seaman v. Seaman, 12 Wend. 381, which we re- 
gard as analogous to this, and which has been repeat- 
edly followed. Palmer v. North, 35 Barb. 293; Bedell 
v. Bedell, 3 Hun, 583; Hall v. Richardson, 22 id. 447. 
It will be presumed that the testator left assets of some 
value, as the evidence tended to show that there was 
property, although not enough to pay the legacies, and 
the trial court mentioned ‘‘the property’’ and “the 
estate” of Lewis T. Wright in the findings. Moreover, 
as the agreement recites a consideration, the burden of 
proof was on the defendant to show that there was 
none; and, if that depended upon the allegation that 
the testator left no property, the burden extended to 
proof of that proposition also. The withdrawal of the 
objections to the probate of the will therefore at the 
special request of the defendant, was the forbearance 
of a legal right, and constituted a consideration suffi- 
cient to support a promise by him, even if he was to re 
ceive no benefit whatever. ‘‘ Whether he would have 
succeeded in the litigation,” as was said in the Sea- 
man Case, “is not the test. * * * It is enough that 
he yielded to his adversaries the right he possessed to 
contest the will. That he has done, and the compro 
mise itself proves prima facie an acknowledgment by 
the defendants that there was color for his objections. 
Second Division, June 24, 1890. Rector, etc., of St 
Mark’s Church v. Teed. Opinion by Vann, J. Potter, 
J., dissenting. Affirming 44 Hun, 349. 


CORPORATIONS—REPORT OF DEBTS—TIME OF PUBLI- 
CATION.—The provision of Laws of New York, 188, 
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chapter 40, section 12 (as amended by chapter 510, Laws 
of 1875), that every corporation shall file areport of the 
amount of its capital and existing debts * within 
twenty days from the Ist day of January in each year,’ 
means twenty days after the 1st day of January. This 
precise question has not been determined by the courts 
of this State in a reported case, except in the case at 
par, and in Guggenheimer v. O’Keiffe, 1 N. Y. St. Rep, 
295; but we think the general understanding of the 
bench and bur has been that such reports must be made 
in the month of January in each year. In Boughton v. 
Otis, 21 N. Y. 261, Judge Denio said: ‘‘ There is an im- 
plication in the section of the statute under which itis 
sought to charge the defendant that the report which 
ought to be made within the first twenty days of Janu- 
ary in each year may be made afterward, so as to pre- 
vent further liability from attaching.” In Bolen v. 
Crosby, 49 N. Y. 183,-Judge Allen said: ‘‘ Upon default 
of any company in making the report for more than 
twenty days after the Ist of January in any year, the 
trustees are made jointly and severally liable for all 
the debts of the company then existing, or that shall 
be contracted before such report shall be made.’’ In 
Cameron v. Seaman, 69 N. Y. 396, Judge Andrews said : 
“The statute intended to give the company twenty 
days after the Ist day of January in each year to make 
up their accounts and prepare the statement to be em- 
bodied in the report.’’ If the defendants’ contention 
isto prevail, and “from” is given the signification 
of the word “of,” instead of ‘“‘after,’”’ corpora- 
tions will have forty days, instead of twenty, 
in which to make their reports; and it would 
be possible to comply with the section without 
filing a report “in each year.’’ For example, a re- 
port made in the last twenty days of December, 1883, 
and the next in January, 1885, before the expiration of 
twenty days from the first day, would have been a 
compliance with the section, though none was made in 
the year 1884; and so a report made during the last 
twenty days of December, 1885, which would make two 
reports in that calendar year, and the next one made 
in January, 1887, would, under such a construction of 
the statute have been a compliance with it. We think 
this construction would Jead to a result not contem- 
plated by the law-making power, and that the Legisla- 
ture intended that the reports called for by the section 
should be made in January in each calendar year, and 
within twenty days from the first day. Second Divis- 
ion, June 27, 1890. Cincinnati Cooperage Co. v. O’ Kieffe. 
Opinion by Follett, C.J. Vann and Haight, JJ., dis- 
senting. Affirming 44 Hun, 64. 


COSTS AFTER OFFER OF JUDGMENT—AMOUNT.—In an 
action on a policy of insurance on personalty and 
realty, defendant made an offer of judgment for a cer- 
tain sum under the Code of Civil Procedure of New 
York, section 738, which provides that in such case 
plaintiff shall not recover costs accruing subsequent to 
the offer, unless the judgment he recovers is more 
favorable to him than the offer. The plaintiff refused 
the offer, and judgment was rendered for him for the 
loss on the personalty for less than the offer of the 
company ; and for the loss on the realty there was 
judgment in favor of the mortgagee, who had been 
made a party defendant. Held, that the mortgagee’s 
costs cannot be added to the amount of the judgments 
to determine whether they were more favorable to 
Plaintiff than defendant’s offer. June 26, 1890. Single- 
ton v. Home Ins. Co. of New York. Opinion by Peck- 
ham, J. Reversing 8 N. Y. Supp. 943. 


COVENANT RUNNING WITH THE LAND—CONDITION 
SUBSEQUENT.—A clause in a deed of land, reciting that 
the grant is on the * express condition’’ that the 
grantee, his heirs or assigns, shall not thereafter 
maintain & nuisance on the premises, does not create a 
Condition subsequent, but is a covenant running with 





the land; and a purchaser at a foreclosure ‘sale of the 
granted premises cannot refuse to complete his pur- 
chase on the ground of a defect in the title, as the 
covenant does not bind him any further than he would 
be bound by law in the absence of any covenant. 
Avery v. Railroad Co., 106 N. Y. 142; Post v. Weil, 115 
id. 361. June 24, 1890. Clement v. Burtis. Opinion by 
Earl, J. Affirming 10 N. Y. Supp. 364. 


EvVIDENCE—LETTERS.—(1) In an action against de- 
fendant stock-brokers, the only question involved was 
whether plaintiff gave defendants’ agent authority to 
‘*sell short’’ certain stocks on plaintiff's account 
Plaintiff, on cross-examination, testified that defend- 
ants’ agent wrote him on November 15th that the 
stocks were going up. The letter was produced on re- 
quest of defendants’ counsel, and examined by him. 
The court then ordered the letter read in evidence. It 
stated that said agent was informed the stocks were 
going up, and submitted the information to plaintiff. 
Defendants’ agent testified that he wrote plaintiff on 
November 15th that he was informed the stocks were 
going higher. Plaintiff, on receipt of the letter, or- 
dered defendants’ agent to buy, and this was done. 
Defendants’ agent afterward ‘sold short ’’ the stocks 
on plaintiff's account, on authority which he claimed 
was given November 16th. Held, that the order of the 
court was harmless error. (2) Where a party has given 
evidence on a certain point, and has rested his case, it 
is discretionary with the court whether the case be 
opened to receive further evidence on the subject. (3) 
A memorandum of a conversation made by a party 
thereto at the time is not competent evidence, but 
such party may use it to refresh his memory, and may 
then testify as to what was said and done by the par- 
ties thereto. Second Division, June 27, 1890. Carra- 
dine v. Hotchkiss. Opiuion by Haight, J. Affirming 
55 N. Y. Super. Ct. 190. 


FRAUD — CONVEYANCE—CANCELLATION—EVIDENCE. 
—(1) One O., as executor of his father’s will, and the 
adviser of his sisters, who reposed confidence in him 
in the management of their property, induced them to 
sell their shares of the estate to one for whom he acted 
as agent, for $2,000, by representing that there were 
assessments against the property amounting to $40,000, 
but concealed from them the facts that these assess- 
ments were not payable for ten years, and that the ac- 
tual value of the property was $75,000. Held, that the 
conveyance was procured by fraud, and should be can- 
celled. (2) Evidence of conversations unconnected 
with this particular transaction is admissible to show 
that O. did occupy a confidential relation to his sis- 
ters. (3) The principle that the principal is not bound 
by acts and declarations of the agent not made in the 
course of his agency will not exclude evidence of such 
acts and declarations where a transaction is alleged to 
be tainted with fraud growing out of the confidential 
relations that the agent occupies to the other parties. 
Second Division, June 24, 1890. Jones v. Jones. Opin- 
ion by Bradley, J. Affirming 43 Hun, 638. 


UNDUF INFLUENCE. APPEAL — FACTS. — (1) 
Where plaintiff, while sick and enfeebled, after hours 
of importunity by her husband to convey certain real 
estate to a third party, finally consented, saying, ** any 
thing you want; only let me alone,”’ and without de- 
lay an attorney was called in late at night, and a deed 
prepared, and executed by plaintiff while supported in 
bed, the conveyance will be set aside as obtained by 
undue influence. (2) Findings of fact will not be re- 
viewed on appeal unless it is stated in the case that all 
the evidence given upon the trial is contained within 
it. (3) Findings of fact will be reversed only when 
clearly against the weight of evidence. Second Divis- 
ion, June 27, 1890. Aldridge v. Aldridge. Opinion by 
Brown, J. Reversing 47 Hun, 636. 
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MARRIAGE — DIVORCE — DOMICILE —RESIDENT—JU- 
RISDICTION.—(1) The word “ resident” in the Code of 
Civil Procedure of New York, sections 1756, 1763, pro- 
viding for actions for divorce and separation, and re- 
quiring the parties, under certain circumstances, to be 
residents of the State, is used in the sense of one hav- 
ing a domicile in the State. (2) In an action for sepa- 
ration commenced in New York by a woman whose 
husband was living abroad, it appeared that when the 
parties were born their parents were residents of New 
York; that from the time defendant was four or five 
years old to the time of his marriage he spent most of 
the time abroad with his parents; that both parties 
went abroad two years before their marriage, and were 
married abroad; that shortly after their marriage they 
returned to New York, and went to Colorado; that 
thereafter they went abroad in 1870, and remained in 
Europe until plaintiff's return to New York in 1881; 
that while Dresden was treated as their European 
home, a considerable portion of their time was spent in 
travelling. Held, that there being evidence tending to 
prove that defendant regarded himself a resident of 
New York, and that his purpose was continued during 
his absence from the State to return to it as his place 
of residence, the finding of the court that defendant 
was a resident of New York when the action com- 
menced was not reviewable. The question here has re- 
lation to the legal residence of the parties; and within 
the meaning of the statute providing for actions of this 
character the place of which the parties are residents 
is that of their permanent abode, which may be dis- 
tinguished from their place of temporary residence. 
The defendant was not without his domicile, and, un. 
less another was acquired by him elsewhere, he re- 
tained his domicile of origin. And to effect a change 
of it the fact and intent must concur. Crawford v. 
Wilson, 4 Barb. 504; Dupuy v. Wurtz, 53 N. Y. 556; 
Gilman v. Gilman, 52 Me. 165. In legal phraseology, 
‘“‘residence”” is synonymous with ‘“inhabitancy”’ 
or ‘“‘domicile,”’ and it is in this sense that the 
term “resident”? is used in the provisions of 
the Code before referred to, and persons having that 
relation to this State are its citizens and residents, and, 
for the purposes of the relief like that in view in this 
action, they are subject to the jurisdiction of its courts. 
The purposes for which residence is not determined by 
domicile are those within the contemplation of some 
statutes. Such application has been made of statutes 
providing for levy of attachments on the property of 
non-residents and the assessment of taxes on the per- 
sonal property of residents. Then, and for the pur- 
pose of such remedy and taxation, the place where the 
party actually resides may, as bas been held, be treated 
as that of his residence, although his domicile is else- 
where. Here there was some evidence that the de- 
fendant’s domicile remained in this State, and conse- 
quently the conclusion that he was a resident of it 
when the action was commenced is not reviewable on 
this appeal. In Harral v. Harral, 39 N. J. Eq. 279, 
there was no evidence to repeal the presumption that 
when the testator went to Paris, and made that his 
place of residence, he did not intend to change his 
domicile to France. His act and intent, as so mani- 
fested and unqualified, indicated his purpose to do so, 
and such may have been the apparent relation of the 
defendant to Germany if nothing had appeared to the 
contrary. (3) The fact that defendant, when called as 
a witness for plaintiff, testified that he was a resident 
of Dresden, aud bad no intention to return to New 
York, and also contradicted plaintiff's evidence tend- 
ing to the contrary, did not conclude her on the ques- 
tion of his credibility on thesubject. Becker v. Koch, 
104 N. Y. 394. (4) Plaintiff asked for separation on the 
ground of cruel and twhuman treatment, and alleged 
that after she left the defendant he declared that she 
could not return to him, and, for the purpose of injur- 





- ——— 
ing her, circulated false reports among her 
charging her with adultery. Defendant, in his Auswer, 
alleged adultery on the part of plaintiff, and asked ps 
divorce. The Code of Civil Procedure of New York, 
section 831, provides that ‘‘a husband or wife ig not 
competent to testify against the other upon the trialot 
an action * * * founded upon an allegation o 
adultery, except to prove the marriage.’’ Held, thy 
plaintiff was not debarred, by reason of the counte, 
claim, from testifying as to the falsity of the 
which he had circulated in regard to her adultery, a 
far as it was relevant to her cause of action, either be 
fore or after defendant introduced his evidence in sup. 
port of his counter-claim. (5) The court having fouyg 
that the parties were residents of New York, it was 
not error to refuse to admit a judgment of a foreigy 
country granting defendant a divorce from plaintiff jy 
an action commenced while plaintiff was in New York, 
as she not having been served with process in that 
country, and not having appeared in the action, the 
court had no jurisdictiou of her person. It may bea. 
sumed, for the purposes of the question, that the pro 
ceeding or action was instituted and conducted ag. 
cording to the law of Germany, and in that view, if 
their domicile was there, the court had jurisdiction, 
although the defendant in it was then absent from the 
empire, and did not in any manner appear in the ac- 
tion or proceeding. In such case, a party whose domi- 
cile is in a country is subject to its laws, and jurisdic. 
tion of her person as well as of the subject-mattermay 
be acquired by the court by means of substituted ser- 
vice in the manner provided if provision for such pur. 
pose is made by its laws, although the party sought to 
be charged by an action brought against him is then 
absent from the country, and caunot be personally 
served with process within it. Hunt v. Hunt, 72N. Y. 
217; Huntley v. Baker, 33 Hun, 578, and cases there 
cited. Buta court has no extra-territorial jurisdiction, 
and as against a person not domiciled in the State or 
country cannot be charged in personam by adjudica- 
tion there unless personally served with notice or pro- 
cess within it, or voluntarily submits himself to the 
jurisdiction of its court by appearing iu some manner 
in the action or proceeding sought to be instituted 
against him. People v. Baker, 76 N. Y. 78; Dunn ¥. 
Dunn, 4 Paige, 425; Ableman v. Booth, 21 How. 506; 
Bischoff y. Wethered, 9 Wall. 812; Ralston’s Appeal, 8 
Penn. St. 133. At the time the suit was commenced 
the plaintiff was in New York. There was no personal 
service of any process upon her in Germany, and the 
fact appears by the record that she did not appear in 
that suit. Assuming that the plaintiff's domicile wa 
not in that country at the time the suit there was in- 
stituted, the court had no jurisdiction of ber person, 
and the judgment, as against her, was a nullity. See 
ond Division, June 3, 1890. DeMeli v. DeMeli. Opiu- 
ion by Bradley, J. Affirming 46 Hun, 677. 


MUNICIPAL CORPORATIONS—REPAIR OF STREETS- 
STREET RAILROADS.—(1) The Utica city charter of 187, 
section 79, which *‘ authorizes ’’ the common council to 
require street railway companies to repave betweel 
their tracks, and at least two feet in width on each side 
thereof, ‘whenever the common council shall deem 
such repavement necessary,’’ does not confer on owl: 
ers of property abutting on a street in which such 4 
railroad is operated a vested right to have the railroad 
company pave any portion of the street. The words 
are permissive only; and an assessment for repaving 
the street, made under Laws of New York, 1887, chap 
ter 426, which provides that one-third of the expense 
shall be borne by the city at large, and two-thirds by 
the abutting owners, is not illegal. (2) The Railroad 
Act of New York, 1850, under which the Utica City 
Railroad Company was organized, avd which providet 
(§ 28, subd. 5) that the company shall restore the street 
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on which the road has been constructed to its former 
state, or to such state as not unnecessarily to have im- 
paired its usefulness, does not bind the company to 
conform its repairs to the requirements of the munici- 
pality on ordering a repavement of its streets; and, 
though the company may be under some obligation to 
improve the pavement in and about its tracks, and 
therefore to bear some portion of the expense of re- 
paving, the city’s failure to enforce that liability does 
not render illegal an assessment for the cost of the re- 
pavement against the abutting owners. (3) Since the 
Utica Belt Line Company has by a lease succeeded to 
all the rights of the Utica City Railroad Company, a 
provision in Laws of New York, 1884, chapter 252, un- 
der which the Belt Line Company was organized, that 
it shall, when required by the city, keep in permanent 
repair the portion of the street occupied by its tracks, 
and a space of two feet adjoining the outside rails of its 
tracks, cannot be considered in determining the va- 
lidity of the assessment against the abutting owners. 
(4) A contract between the city and the railroad com- 
pany, under which it is bound to replace and keep in 
good repair the pavement between its tracks, and two 
feet in width on each side thereof, can be enforced 
only at the instance of the city; and the fact that a 
cause of action against the company for not repaving a 
street may exist in the city’s favor will not disable it 
from making a valid assessment for such paving 
against abutting owners. June 17, 1890. (Gilmore v. 
City of Utica. Opinion by Earl, J. Reversing 9 
N. Y. Supp. 912. 


PARTNERSHIP — IMPLIED POWERS — UNDISCLOSED 
PRINCIPAL.—(1) In an action for breach of warranty 
of the genuineness of a note executed in the name of 
F. & Co. by B. to his own order, and indorsed by him, 
it appeared that F. and B. had a conversation in regard 
to the manufacture and sale of certaiu machines; that 
they made a contract with C., signed by all three indi- 
vidually, that C. should transfer to the C. Co. patents 
relating to the machines; that C. should teach F. and 
B. the business; aud that F. and B. should work for 
half the profits; that thereafter a contract was made 
between the C. Co., as party of the first part, and F. 
and B. as parties of the second part, that F. and B. 
should immediately manufacture one of the machines 
without expense to the C. Co., that they should runit 
fora certain time, try to introduce the machines to 
the public, and build machines to fill orders; that there- 
after F. and B. made acontract with one S. for devel- 
oping the machines. B. testified that it was agreed 
between himself and F. that B. should have the general 
management of the business, that F. should manufac- 
ture the machines, and furnish the money therefor, 
and that the profits should be divided equally ; that F. 
employed a man to draw plans for the machine, and 
sent him to B.; that B. proceeded with the construc- 
tion of the machine, aud made arrangements by letter 
with parties for setting it up, signing the letter “F & 
Co.,” and sending a copy of it to F. There was also 
evidence that the note was given after B. had incurred 
expenses in putting up the machine. Held, that though 
there was no agreement in regard to losses or a firm 
name, it was properly left to the jury to say whether 
there was a partnership. (2) The business engaged in 
was such that one partner would have an implied au- 
thority to give notes in the firm name. (3) Defendant 
was in fact the agent of B. in selling the note to plain- 
uf. He did not however by any express statement, 
disclose his agency. As evidence of plaintiff's knowl- 
edge of the agency, there was introduced a letter from 
Plaintiff's cashier to defendant, stating that he under- 
stood defendant had a note of F.’s indorsed, and ask- 
ing who the indorser was, also defendant’s answer, 
stating that he still had F. & Co.’s note indorsed by B. 
This letter was on one of defendant's letter-heads, on | 





which was printed ** banker and dealer in commercial 
paper.”’ On receipt of this letter, plaintiff ordered the 
note, which was forwarded by defendant, plaintiff re- 
turning its draft therefor. It did not appear whether 
plaintiff and defendant had had previous transactions, 
or where plaintiff got its information in regard to the 
note. An attorney for plaintiff, testifying for plaintiff, 
stated that he had a conversation with B. in which he 
told the latter that he had been sent for to determine 
the relation of F. and B. with reference to redress on 
the note purchased from defendant as a broker. It dia 
not appear however that he was an officer of plaintiff, 
or was present at, or had personal knowledge of, the 
actual transaction between plaintiff and defendant. 
Held, that the court should have instructed that de- 
fendant did not disclose his principal. (4) Whether 
there was an implied warranty of the note depeuds on 
whether defendant disclosed his agency, or the fact of 
his agency was known by plaintiff. Second Division, 
April 29, 1890. Meriden Nat. Bank v. Gallaudet. Opin- 
ion by Haight, J. Reversing 55 N. Y. Super. Ct. 233. 


RELIGIOUS SOCIETIES—CONSOLIDATION.—The Laws 
of New York, 1876, chapter 176, provide that two re- 
ligious corporations may consolidate by making an 
agreement so to do. But in the case of Episcopal 
churches, their agreement must be approved by the 
bishop and the standing committee of the diocese, and 
then by the Supreme Court, which may demand that 
all parties appear before it. Held, that the statute 
having provided a tribunal to pass on the agreement, 
an injunction would not lie to restrain proceedings on 
it on the ground that the agreement was made unlaw- 
fully. June 24, 1890. MacLaury v. Hart. Opinion by 
Finch, J. Reversing 10 N. Y. Supp. 125. 


STREETS — ABUTTING OWNERS — EMBANKMENTS — 
DAMAGES.—(1) A city ordinance authorized the de- 
feudant railroad company to construct its railroad 
through one of the city streets, and authorized and re- 
quired it to construct an embankment at the intersec- 
tion of the street with another street on which plain- 
tiff's property abutted, so as to carry public travel on 
the cross-street over the track. An embankment was 
constructed, under the direction of the city engineer, 
on the cross-street. Held, in an action for damages 
sustained thereby, that as the city could have con- 
structed the embankment without liability to plaintiff, 
it could authorize defendant to construct it, and de- 
fendant was not liable to plaintiff for damages caused 
thereby. (2) In such case, if plaintiff were entitled to 
recover, he could not recover for the permanent dimi- 
nution in value of his lots, but only such damages as 
he sustained prior to commencing his action. Second 
Division, June 24, 1890. Rawenstein v. New York, L. & 
W. R. Co. Opinion per Curiam. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


BRIDGES—ORDINARY USE — CONTRIBUTORY NEGLI- 
GENCE.—In an action against a county for an injury to 
plaintiffs team and threshing ontfit, caused by the 
breaking of a bridge while attempting to drive across, 
it is for the jury to determine whether the use which 
plaintiff was making of the bridge was unusual and ex- 
traordinary, and such as the county was not bound to 
anticipate; and it is error for the court to decide this 
question, and to direct a verdict in the county’s favor. 
In constructing and maintaining its bridges, the 
county’s board is not required to assume that they 
will be used in an unusual and extraordinary manner, 
either by crossing at great speed, or by passage of a 
large weight. It is not required to so build or main- 
tain its bridges as to protect against injury resulting 
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from unusual and extraordinary use. Its liability 
stops with constructing and maintaining its bridges so 
as to protect against injury, by a reasonable, proper 
and probable use thereof, in view of the circumstances, 
such as the extent, kind and nature of the travel and 
business on the road of which it forms a part. McCor- 
mick v. Washington Tp., 112 Penn. St. 196. Should 
the court have said, as a matter of law, that the use 
which plaintiff was making of the bridge was unusual 
and extraordinary, and such as the defendant’s board 
was not bound to anticipate? Such machines are in 
common use, and of necessity are frequently moved 
along the highways, and across the bridges, of the 
county. True, their passage is not so frequent as vehi- 
cles in more common use, but the same is true of 
four and-six horse teams; and yet a court would not 
declare, as a matter of law, that the passage of such 
was not to be anticipated. We do not follow the dis- 
cussion as to weight of the testimony, but simply hold 
that it should have been left to the jury to determine 
whether the county was guilty of uegligence in not 
maintaining the bridge in a safe condition for the pas- 
sage of such machinery as that of plaintiff, and whether 
the plaintiff was guilty of negligence in attempting to 
move his threshing apparatus across the bridge when 
and as he did, together with the other questions in the 
case. Iowa Sup. Ct., June 2, 1890. Yordy v. Marshall 
County. Opinion by Given, J. 


CoNSTITUTIONAL LAW—GAME LAWS.—Revised Stat- 
utes of Illinois of 1889, chapter 61, section 2, which 
makes it unlawful to transport, or receive for trans- 
portation, certain game birds killed within the State, 
knowing that the same have been svuld, or are to be of- 
fered for sale, is not unconstitutional as interfering 
with private property, since there is no absolute right 
of private property in game birds, even after they have 
been killed at a time when such killing is permitted 
by law. The hunting and killing of game was regu- 
lated for its preservation by the common law, and the 
contro] was predicated under the police power of the 
government. Bl. Com. bk. 4, p. 174. Statutes in al- 
most every State in the Union may be found enacted 
for the preservation of game. The text-writers, in 
treating of the power to legislate on this subject, place 
it under the police power inherent in each State. Tied. 
Lim., §122f, chap. 10, p. 440, says: ‘It is a very com- 
mon police regulation, to be found in every State, to 
prohibit the hunting and killing of birds and other 
wild animals in certain seasons of the year; the object 
of the regulation being the preservation of these ani- 
mals from complete extermination, by providing for 
them a period of rest and safety, in which they may 
procreate and rear their young. The animals are those 
which are adapted to consumption as food, and their 
preservation is a matter of public interest. The con- 
stitutionality of such legislation cannot be questioned.” 
In Phelps v. Racey, 60 N. Y. 10, the power of the 
State to legislate for the preservation of game was 
called in question, and in deciding the case the court 
said: ‘‘ The protection and preservation of game has 
been secured by law in all civilized countries, and may 
be justified on many grounds, one of which is for pur- 
poses of food.’”’ ‘* The means best adapted to this end 
are for the Legislature to determine, and courts cannot 
review its discretion. If the regulations operate in any 
respect unjustly or oppressively, the proper remedy 
must be applied by that body.” See also Allen v. 
Wyckoff, 48 N. J. Law, 93. In Magner v. People, 97 
Ill. 333, the validity of the game law of 1879, to which 
the act in dispute is amendatory, was before this 
court, and it was then said: ‘‘The ownership being 
in the people of the State—the repository of the sov- 
ereign authority—and no individual having any prop- 
erty rights to be affected, it necessarily results that the 
Legislature, as the representative of the peuple of the 
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State, may withhold or grant to individuals the Tight 
to hunt and kill game, or qualify and restrict it, ag in 
the opinion of its members will best subserve the pub. 
lic welfare.”’ It is however argued that where quail 
have been killed, the dead animals become Property, 
and the taker becomes the absolute owner of such 
property, and an act to prevent a sale, or transporte. 
tion for sale, within the State, would be an interferene 
with private right amounting to a destruction of the 
right of property without due process of law. The fa). 
lacy of the position consists in the supposition that the 
person who may kill quail bas an absolute property in 
the dead animals. In the Magner Case, supra, it way 
held, as has been seen, that no one had a property jy 
animals and fowls denominated “game.” The owner. 
ship was in the people of the State. This being so, it 
necessarily follows that the Legislature had the right 
to permit persons to kill or take game upon such terms 
and conditions as its wisdom might dictate, and that 
the person killing game might have such property in. 
terest in it, and such only, as the Legislature might 
confer. The Legislature has never conferred an abgo- 
lute property in quail upon the person who might kill 
the same. The killing of quail during the mouths of 
October and November was permitted, not for sale, 
not to go upon the market as an article of commerce, 
but for the mere use of the person who killed the 
birds. The person killing quail under this statute has 
bat a qualified property in the birds after they are 
killed. He may consumethem. Ifa trespasser should 
take them from him, he might maintain an appropriate 
action to regain the possession. But the law which 
authorized him to kill the quail has withheld the right 
to sell, or the right to ship for the purpose of sale; 
and when such person undertakes to ship for sale, he 
is undertaking to assert a right not conferred by law. 
The act therefore does not destroy a right of property, 
because no such right exists. It will be observed that 
section 2of the act does not prohibit absolutely the 
transportation of quail which have been killed in the 
State, but only transportation by persons, corpora 
tions and carriers knowing the same to have been sold, 
or knowing that they were to be sold or offered for sale. 
If the Legislature of the State thought that the statute 
preventing a citizen from killing quail for sale in the 
market, and imposing a penalty on a common cat 
rier for shipping or transporting for sale, would re 
sult in protecting the game of the State, we perceive no 
valid reason why a statute of that character might not 
be enacted. The nature and character of the legisla 
tion was a matter resting solely with the Legislature; 
and so long as vo constitutional right of the citizen has 
been infringed upon, the statute must be sustained. 
Ill. Sup. Ct., June 13, 1890. American Express Co. ¥. 
People. Opinion by Craig, J. 


CONSTITUTIONAL LAW—DUELING.—Under the Con 
stitution of Tennessee, article 9, section 3, which pro 
vides that any person who shall fight a duel, or be au 
aider and abettor in fighting a duel, shall be deprived 
of the right to hold office, and shall be punished as the 
Legislature may prescribe, a citizen of Tennessee is 
not disqualified from holding office by the fact that he 
acted as second in a duel fought in Arkansas betweet 
two citizens of Tennessee, where it is not shown that 
he did any act in regard to the duel, or even knew that 
it was impending, while he was in the State of Tenue® 
see. The convention ordaining and the people adopt 
ing the Constitution must be presumed to have itr 
tended to regulate and govern the conduct of thos 
within the State. If there were any doubt of such 
purpose and intention, that doubt is removed by the 
closing paragraph of the article cited, to-wit, “and 
shall be punished otherwise in such manner as the Leg: 
islature may prescribe.’’ Of course, the convention did 
not undertake to clothe the Legislature with authority 
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to punish for an offense committed in a sister State or 
a foreign land. Construing the article as a whole, we 
conclude the offense specified is limited by the delega- 
tion of authority to punish. Each State necessarily 
has the exclusive jurisdiction to try and punish offend- 
ers within its territory. To fight aduel, to aid and abet 
in one, to give or beara challenge in Arkansas is no 
offense against the laws of Tennessee. Of course, any 
of these acts inaugurated and participated in in the 
State to be consummated in another is a violation of 
our Constitution and laws, and the person so violating 
is amenable thereto. Tenn. Sup. Ct., May 10, 1890. 
State v. DuBose. Opinion by Turney, C. J. 


DEDICATION—CEMETERY—ABANDONMENT.— (1) The 
donors of land dedicated to a city for a grave-yard 
have, while the public use lasts, no right to a concur- 
rent possession subject to a reasonable use by the pub- 
lic, and cannot maintain ejectment against the city to 
recover such a possession. Cases are cited in which it 
has been held that the donors of land dedicated to pub- 
lic uses are entitled to actual possession for the pur- 
pose of exercising any rights of property in the land 
which are not inconsistent with the use for which it 
was dedicated. Iam convinced that the cases cited 
have little or no application to the case at bar. They 
proceed upon the assumption that after dedication to 
the particular use contained in the dedication, there 
may remain other beneficial uses for the enjoyment of 
the donors which could not in any manner interfere 
with or prejudice the use for which the dedication was 
made. In the case at bar the donors have devoted the 
whole use of this land for the purpose of continuous 
burials, and as a place for the repose and memory of 
the dead. In my judgment no conceivable right of 
private beneficial enjoyment could remain in the 
donors, as owners of the fee, which would not be in- 
consistent with the right of sepulture to which they 
have devoted it. Crops, for their gain and sustenance 
could not be grown upon its surface, nor could dwell- 
ings for their shelter and enjoyment, be erected within 
its limits, without interfering with the solemn use, the 
sanctity and repose, implied in the purpose of the dedi- 
cation. The sunshine and laughter of inhabited dwell- 
ings, as well as the ‘“‘toil and endeavor” of business 
pursuits, are out of place in cemeteries of the dead. 
According to our law governing the subject of eject- 
ment, the plaintiff cannot prevail unless he has the im- 
mediate right of possession at the commencement of 
his action. As long as the rights of sepulture parted 
with in the donation are outstanding in the public, the 
plaintiffs have no right to recover the use of the land 
for any enjoyment or purpose of their own. Hunter 
v. Trustees, 6 Hill. 407. The city, as trustee and repre- 
sentative of the public, has the right of actual posses- 
sion for the purposes of the dedication, and the donors 
have no other rights than such as any inhabitant of the 
sity may use and possess. (2) It is proper next to con- 
sider whether the use thus dedicated is a perpetual 
one, and left no possibility of a reverter to the 
original donors, or their legal representatives. If it 
be true that the use parted with is perpetual and eter- 
nal, then it is a matter of no consequence to the plain- 
tiffs what the public or the city of! Kansas, as its rep- 
resentative, has done with the land; for no abuse and 
no abandonment could restore it to the original donors 
of the plaintiffs representing them. Their interest 
would be nothing more than the interest of any other 
inhabitant of the city or its vicinity to enforce the pro- 
tectn and preservation of the land for the uses of a 
gtave-yard forever. If the dedication left no possibil- 
ity of a reverter, then it will not be necessary to con- 
sider any other questions in the case. The literature 
of religion and piety has clothed trusts of the kind in 

‘controversy with attributes of perpetuity which I am 
satisfied cannot be sustained by science, history or the 
best-considered decisions of the courts. This seutimeut 





based on piety and common reverence, will be found 
expressed in the dicta of decisions, rather than adopted 
in the result of the judgments; and even when most 
earnestly expressed, it is usually accompanied with 
qualifying phrases which make against the principle of 
absolute perpetuity. lu Brendle v. Congregation, 33 
Penn. St. 422, the judge, an rendering his opinion, says: 
‘We hold that the ground once given for the inter- 
ment of a body is appropriated forever to that body. 
[t is not only the domus u/tima but the domus eterna, 
so far as eternal can be applied to man or terrestrial 
things. Nothing but the most pressing public neces- 
sity should ever cause the rest of the dead to be dis- 
turbed.” All expressions declaring au eternal and 
perpetual use should be accepted with qualifications 
which arise from the nature of the subject-matter, and 
from necessities of the public good. No human body 
committed to the earth preserves forever ‘either iden- 
tity or trace of form. No monument placed above it is 
proof against the corroding touch of time. In the 
progress of the ages, both body and monument fade 
away. The temporary nature of the tenement we live 
in is more truthfully expressed in the verse of a living 
oet: 
iain ‘* The house was builded of the earth, 
And shall fall again to ground.” 

If every portion of ground which has been made a 
burial place for man should be devoted in perpetuity 
for burial uses, the most populous and cultivated dis- 
tricts of the world, where millions upon millions of the 
human race have sunk into the earthin the countless 
ages of the past, would have to be abandoned as a 
dwelling-place or means of support to the living in- 
habitants of the present day. The devotion of land to 
any particular use must be subject to the changes and 
vicissitudes which time may bring toit. The use of a 
grave-yard is two-fold—for the purpose of continuous 
burials, and for the purpose of preserving the remains 
and memory of those who have been buried. The 
original uses can be continued only by the public con- 
tinuing to bury, or by continuing to protect the re- 
mains already buried, and to preserve the identity and 
memory of the persons who have left them. It can 
hardly be said that there is any thing compulsory on 
the public to do this, although desecration can be pre- 
vented at the instance of any one. The public may 
cease to buryin the dedicated ground whenever it 
pleases. It may also refuse or neglect to either erect 
or preserve any monuments to indicate the identity of 
those already buried, or to give and continue to the 
place the character and name of a grave-yard. When 
this happens the original use terminates, and the fee 
vests in the original donors, or their legal representa- 
tives, free from it. It would be unjust that the public 
should retain the use for any other purpose than the 
one for which it was dedicated. Kincaid’s Appeal, 66 
Penn. St. 411; Gilbert v. Buzzard, 3 Phillim. 335; 
Windt v. German Reformed Church, 4 Sandf. Ch. 471; 
Partridge v. First Independent Church of Baltimore, 
39 Md. 631; Page v. Symonds, 63 N. H. 19; Sohier v. 
Trinity Church, 109 Mass. 21. Mo. Sup. Ct., June 30, 
1890. Campbell v. City of Kansas. Opinion by Mar- 
tin, J. 


INSURANCE—FIRE—** VACANT OR UNOCCUPIED.”’— A 
tenant moved out March 26th, after which one who 
had previously engaged the house made some repairs, 
aud kept two or three planes in the house, and on 
March 30th put some hay in the stable, and buried 
some potatoes on the premises, intending to move in 
April lst. <A fire occured March 3lst. Held, that an 
insurance policy conditioned against the premises be- 
coming ‘‘ vacant or unoccupied ’’ was avoided. We 
have examined the authorities to which counsel for 
the appellee in their brief call our attention, and other 
authorities which we tiave been able to find in the 
same line, but think they do n ot support the ruling of 
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the court to which we have called attention. As strong 
a case as we have been able to find in support of the 
contention of the appellees is the case of Eddy vy. In- 
surance Co., 70 Iowa, 472. The syllabus to that case is 
as follows: “A tenant moved out of the insured dwell- 
ing on Tuesday, and on Wednesday morning the 
owner, who lived near, took possession of the house, 
and with his servant began cleaning it; * * * and 
they were continuously engaged during the work- 
ing hours of each day in cleaning and moving goods 
into the house until Friday evening, intending that the 
family should be fully domiciled there ou Saturday, 
but on Friday night the house was burned. Held, that 
the house was not vacant.” The facts as stated by the 
learned judge who delivered the opinion of the court 
are as follows: ‘* The house had been temporarily oc- 
cupied by a tenant, who removed therefrom on Tues- 
day. The fire occurred on the following Friday night. 
The plaintiff was residing in another bouse on another 
part of the farm, and on the next morning after the 
tenant moved out of the house which was burned the 
plaintiff took possession of it, and his employees 
cleaned the house, and prepared to move in. They 
were constantly engaged every day in cleaning the 
house and in moving in household goods until Friday 
evening. By that time there were carpets and bed- 
ding and bedsteads, cans of fruit, chairs, pictures, mir- 
rors, and a stove, and clothing, a table and dishes, in 
the house, and the family were expecting to be there 
to remain on Saturday. The farm stock were there, 
and the plaintiff or his employees were in and about 
the house every day from six o’clock in the morning 
until seven or eight o'clock in the evening. The prepa- 
ration for occupying the house was continuous during 
all the working hours of each day.’’ The court could 
very well hold, as it did, from these facts, that the 
building was not vacant when burned. But we here- 
after cite a later case from the same court, where the 
facts were not as favorable to the insurance company 
as the case before us, in which it was held that the 
policy could not be enforced. Inu most of the cases to 
which counsel call our attention (if the buildings in- 
sured were dwellings) were where there was a perma- 
nent occupancy, and a temporary absence of the ten- 
ant at the time of the fire; and if mills or manufac- 
tories, where there was but a temporary suspension of 
business at the time of the fire. In construing a con- 
dition in an insurance policy against vacancy or non- 
occupancy, the courts will look to the subject-matter 
of the contract. Whitney v. Insurance Co., 72 N. Y. 
117; American, etc., Ins. Co. v. Brighton, etc., Manu- 
facturing Co., 125 Ill. 131; Insurance Co. vy. Kinnier, 28 
Gratt. 88; Sonneborn v. Insurance Co., 44 N. J. Law, 
220. The occupancy of a dwelling, of a mill, of a barn, 
is each essentially different in its scope and character, 
and the construction must have reference thereto. Son- 
neborn v. Insurance Co., supra; Kimball v. Insurance 
Co., 70 Iowa, 513; Insurance Co. v. Meyers, 63 Ind. 228; 
Cook v. Insurance Co., 70 Mo. 610; Insurance Cv. v. 
Padtield, 78 Il. 169; Ashworth v. Insurance Co., 112 
Mass. 422; Paine v. Insurance Co., 5 Thomp. & C. 619; 
Insurance Co. v. Wells, 42 Ohio St. 519; Sleeper v. In- 
surance Co., 56 N. H. 401; Moore v. Insurance Co., 64 
id. 140; 10 Am. St. Rep. 384. In the learned note to 
the foregoing case (10 Am. St. Rep., supra) it is said: 
* There is strong authority in support of the rule that 
a fair and reasonable construction of the term ‘ vacant 
and unoccupied ’ is that the house should be without 
an occupant; that is, without any person living in 
it;"’ citing Insurance Co. v. Zaenger, 63 Ill. 464; Insur- 
ance Co. v. Padfield, 78 id. 167; Insurance Co. v. 
Tucker, 92 id. 64; Fitzgerald v. Insurance Co., 64 Wis. 
463; Alston v. Insurance Co., 80 N. C. 326; Cook v. In- 
surance Co., supra. And it is stated: ‘‘ The same con- 
struction is given to the term ‘ vacant or unoccupied.’ ” 
Herrman y. Inusurauce Co., 85 N. Y. 166; Stupetski v. 
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Tusurance Co. 43 Mich. 373; Insurance Co. y. Kj 

83 Ky. 468; Sonneborn v. Insurance Co., 44 N. J, Lay 
220. The house was certainly without an occupant, jy 
any sense of the term. In Sexton v. Insurance ('o, g 
Iowa, 99, it was held that the use of a building for the 
purpose of storing tools, jars, etc., was not ; 
compliance with the condition against the y; 

of the building. In Feshe v. Insurance Co., 74 Jow, 
676, the insured property was a dwelling-house ¢¢. 
cupied by a tenant, and the policy provided that jt 
should become void if the building became ‘ wholly or 
partially vacant or unoccupied.’’ The tenant moved 
out, and five days afterward the property was burned, 
The{owner, who lived but a half mile distant, spent, 
part of each intervening day in examining and oleay. 
ing the house, but did not stay there at night; and he 
father, who worked near, left a few tools in the houg 
at night. It was held that the house was “ vacant and 
unoccupied ’’’ within the meaning of the policy, and 
that no recovery could be had thereon. In Bennetty, 
Insurance Co., 50 Conn. 420, the policy provided thatit 
should be void “if the dwelling-house hereby insured 
shall cease to be occupied as such.’’ At the time of 
the insurance the house was occupied by a tenant, who 
moved out about six o’clock on a certain evening, and 
the house was burned about two o’clock the next 
morning. It was held that the policy was void, 
and was not saved by the fact that the fire had actually 
commenced, and was smouldering, unobserved, when 
the tenant moved out. The first of the last two cited 
cases is in some of its facts much like the case we have 
under consideration, but the facts of this case support 
more strongly the contention of the insurer than did 
the facts in thosecases. For a further consideration 
of the questions discussed, we refer to the exhaustive 
note to Moore v. Iusurance Co., supra. At this point it 
may be well to say that we do not wish to be under. 
stood as holding that a temporary absence of the oceu- 
pants of an insured dwelling, the furniture and other 
contents remaining undisturbed during such tempo- 
rary absence would render a policy of insurauce 
thereon inoperative because of a condition against 
vacancy. Ind. Sup. Ct., May 28, 1890. Continental li 
surance Co. of New York City v. Kyle. Opinion by 
Berkshire, C. J. 


JUDGMENT—COLLATERAL ATTACK—JURISDICTION— 
ATTACHMENT.—The judgment of a domestic court of 
record of general jurisdiction may be impeached ina 
collateral proceeding; and if want of jurisdiction of 
the subject-matter of the parties, or of the res inan 
action in rem, be manifest from an inspection of the 
record, it will be regarded asa nullity, without having 
been so adjudged by a formal and direct proceeding 
for its vacation or reversal. In the application of the 
established rule that the verity of the record and the 
validity of the judgment of a Superior Court of get 
eral jurisdiction cannot be collaterally impeached, 4 
distinction has been observed between the want of ju: 
risdiction and the irregular or erroneous exercise 
thereof. Where it appears by the record itself that 
the judgment of such a court has been rendered with- 
out jurisdiction either of the subject-matter or of the 
person of the defendant, or in actions purely or quasi 
in rem of his property, such judgment, and the pro 
ceedings for its enforcement may, in collateral pro 
ceedings, be disregarded and treated as a nullity. 
Galpin v. Page, 18 Wall. 350; Voorhees v. Bank, 10 
Pet. 475; Pennoyer v. Neff, 95 U. S. 714. In delivering 
the opinion of the court in this case, Mr. Justic ield 
said: ‘Since the adoption of the fourteenth amend- 
ment to the Federal Constitution, the validity of such 
judgments may be directly questioned and their él 
forcement in the State resisted, on the ground that 
proceedings in a cuurt of justice to determine the pet 
sonal rights aud obligatious of parties over whom thas 
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court has no jurisdiction do not constitute due pro- 
cess of law.” Prior to the expression of this view in 
Pennoyer v. Neff, it had been generally held by the 
courts of this country which had adjudicated the ques- 
tion that want of jurisdiction can only be shown by 
evidence appearing upon the record to impeach a judg- 
ment of a court of record of general jurisdiction ina 
collateral proceeding within the court or State where 
it was rendered. Freem. Judgm., § 132; Ferguson v. 
Crawford, 70 N. Y. 253, per Rapallo, J.; Coit v. Haven, 
30 Conn. 190. In New York, but probably in few 
courts elsewhere, it was held that such domestic judg- 
ments might be collaterally impeached by pleaand proof 
of want of jurisdiction by evidence dehors the record. 
Ferguson v. Crawford, 70 N. Y. 253. Formerly there 
was much contrariety of opinion in this State and else- 
where as to whether or not the record and judgment 
of a court of general jurisdiction of one State could be 
contradicted and impeached collaterally in a sister 
State of the Union, by extrinsic evidence of want of 
jurisdiction. Pritchett v. Clark, 3 Har. (Del.) 241; id, 
517; 4 id. 280, and 5id. 63. This question was finally 
settled in the affirmative by the Federal Supreme 
Court in Thompson v. Whitman, 18 Wall. 457, and this 
ruling was subsequently followed here in Mitchell v. 
Ferris, 5 Houst. 34. Since the expression by said court 
in Pennoyer v. Neff of the view above quoted respect- 
ing the due process clause of the fourteenth amend- 
ment, there seems to be a tendency on the part of the 
State courts to yield to that view, and to allow do- 
mestic judgments in personam, as well as the personal 
judgments of courts of general jurisdiction of a sister 
State, to be collaterally impeached by extrinsic evi- 
dence of want of jurisdiction of the person. This view 
was adopted and followed by the Supreme Court of 
Massachusetts in the recent case of Needham v. 
Thayer, 147 Mass. 537, as hereafter it probably will 
be by other courts, in order that their judgments may 
not be drawn in question as violative of said clause of 
the Federal Constitution. But however courts may 
have differed as to whether the record may be collat- 
erally attacked where it asserts or is silent as to juris- 
dictional facts, it is now established, by the over- 
whelming weight of authoritative adjudications, that 
the judgment of a domestic court of record of general 
jurisdiction may be impeached and be regarded as a 
nullity in a collateral proceeding, if want of jurisdic- 
tion of the subject-matter or of the parties, or of the res, 
in an action in rem, is manifest from an inspection of 
the record. To hold a judgment binding when the 
record disclosed a want of authority over the defend- 
ant would be to impeach, rather than to sustain the 
absolute verity of the record; for as the court declared 
in Coit v. Haven, 30 Conn. 198: ‘If the want of juris- 
diction is apparent on the record, it can be collaterally 
attacked, for then the jurisdiction is not presumed, or 
the presumption is repelled by the record itself, and 
the judgment is an absolute nullity_if the want of ju- 
risdiction in fact exists.’”” The adjudications support- 
ing this view are very numerous: Coit v. Haven, 30 
Conn, 190; Railroad Co. v. Weeks, 52 Me. 456; Fergu- 
son v. Crawford, 70 N. Y. 253; Brickhouse v. Sutton, 
99 N. C. 103; Adams v. Cowles, 95 Mo. 501; Fergeson 
v. Jones, 20 Pac. Rep. 842 (Ore. Sup. Ct. 1888); White 
v. Manufacturing Co., 29 W. Va. 385; Wall v. Wall, 
128 Penn. St. 545; Ex parte Sawyer, 124 U. S. 200; Set- 
tlemier v. Sullivan, 97 id. 444; Galpin v. Page, 18 Wall. 
350; Freem. Judgm., § 116. Where a judgment of a 
domestic court of record of general jurisdiction is void 
for want of jurisdiction apparent upon the record, it is 
in legal effect no judgment. In legal contemplation it 
has never had lawful existence. By it no rights are 
divested. From it no rights can be obtained. Being 
worthless in itself, all proceedings founded upon it are 
equally worthless. It neither binds nor bars any one. 
All acts performed under it, and all claims flowing out 





of it, are void. It cannot be the basis of an execu- 
tion, or the foundation of a valid title to property pur- 
chased at a sale thereunder. Noaction on the part of 
the plaintiff, no action on the part of the defendant, can 
invest it with any of the elements of power or of vital- 
ity. It is unavailing for any purpose. It can be taken 
advantage of at any time, and in any court where it is 
offered as a conclusive adjudication between the par- 
ties; for an inspection shows that it is not such, be- 
cause the court had no power, for manifest want of ju- 
risdiction, to make an adjudication. Such a judgment, 
when collaterally drawn in question, may be disre- 
garded and treated as a nullity, and need not be ad- 
judged to be such by a formal and direct proceeding 
for its vacation or reversal. Folger v. Slaughter, 33 La. 
Ann. 342; Bledsoe v. Erwin, id. 618; Settlemier v. Sul- 
livan, 97 U. S. 444; Eaton v. Badger, 33 N. H. 228; 
Green vy. Clawson, 5 Houst. 159; Wall v. Wall, 123 
Penn. St. 545; Freem. Judgm.,§ 117. This doctrine 
has been recognized repeatedly in actions of trespass, 
ejectment, debt on judgments and other collateral 
proceedings, wherein such judgments have been drawn 
in question. Both upon principle and authority, it is 
equally applicable to scire facias and kindred proceed- 
ings for reviving and executing such judgments. 
Laurent v. Beelman, 30 La. Ann. 363; Conery v. Rotch- 
ford, id. 692; Folger v. Slaughter, 33 id. 342; Coit v. 
Haven, 30 Conn. 190; Sharon v. Terry, 13 Sawy. 587 
(U. 8S. C. C. Cal. 1888); Huffsmith v."Levering, 3 Whart. 
115, Gibson, C. J.; Laurent v. Beelman, 30 La. Ann. 
364; Thompson v. Emmert, 4 McLean, 98; Pritchett v. 
Clark, 5 Har. (Del.) 73; Freem. Judgm., § 459; Jac- 
quette v. Hugunon, 2 McLean, 129; Lincoln v. Tower, 
id. 476. Del. Super. Ct., May 1, 1890. Frankel v. Sat- 
terfield. Opinion by Grubb, J. 


NEGLIGENCE — IMPUTED.—Contributory negligence 
of a stage-coach driver will not be imputed to his pas- 
sengers, and thus defeat a recovery for injuries sus- 
tained by the latter in a collision with a train of cars. 
It is contended by counsel for the defendant that the 
court committed error in refusing to instruct the jury 
that the plaintiff could not recover if the driver of the 
back in which her husband was a passenger was guilty 
of negligence which contributed to the injuries which 
resulted in his death, and that the doctrine laid down 
in Thorogood v. Bryan, 65 E. C. L. 115—that a passen- 
ger upon the vehicle of a common carrier who sustains 
an injury which is the result of the concurrent negli- 
gence of those in charge of such vehicle and third per- 
sons is so identified with the former as to be charge- 
able with their negligence in an action against the lat- 
ter, and therefore only entitled to recover damages 
from his carrier—should govern the case. This doc- 
trine, from the time it was first announced in Thoro- 
good v. Bryan, in 1849, though afterward followed by 
the English courts for a time (Armstrong v. Railway 
Co., L. R., 10 Exch. 47), was continually subjected to 
adverse comment and criticism, until recently, in the 
case of The Bernina (Jan. 24, 1887), 12 Prob. Div. 58, 
the whole question was re-examined, and the authori- 
ties, English and American, reviewed by the Court of 
Appeals of England, and the doctrine condemned ; and 
Thorogood v. Bryan, and the cases that followed it, 
cannot any longer be considered authority even in 
England. Lord Esher, M. R., thus sums upin the Ber- 
nina Case: ‘After having thus laboriously inquired 
into the matter, and having considered the case of 
Thorogood v. Bryan, we cannot see any principle upon 
which it can be supported, and we think that with the 
exception of the weighty observation of Lord Bram- 
well, though that does not seem to be a final view, the 
preponderance of judicial and professional opinion in 
England is against it, and that the weight of 
judicial opinion in America is also against it. 
We are of opinion that the proposition main- 
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tained in it is essentially unjust, and inconsistent 
with other recognized propositions of law. As to the 
propriety of dealing with it at this time in a court of 
appeal, it is a case which from the time of its publica- 
tion has been constantly criticised. No one can have 
goneinto * * * an omnibus, railroad or ship on the 
faith of the decision. We therefore think that, now 
that the question is for the first time before an English 
court of appeal, the case of Thorogood v. Bryan must 
be overruled.” The doctrine of Thorogood v. Bryan has 
received the sanction of some American courts, nota- 
bly in Lockhart v. Lichtenthaler, 46 Penn. St. 151, and 
others might be cited, but it has never been generally 
recognized or followed in this country—-in fact, the 
great weight of American authority is against it; and 
to this conclusion the Supreme Court of the United 
States arrived in the recent case of Little v. Hackett, 
116 U. 8. 366, after a thorough consideration of the sub- 
ject and a review of the American authorities. That 
it is unsound in principle, and against the weight of 
authority, is amply demonstrated in the following ad- 
ditional cases: Chapman v. Railroad Co., 19 N. Y. 341; 
Robinson v. Railroad Co., 66 id. 11; Dyer v. Railway 
Co., TL id. 228; Bennett v. Railroad Co., 36 N. J. Law, 
225; Railroad Co. vy. Steinbrenner, 47 id. 161; Transfer 
Co. v. Kelly, 36 Ohio St. 86; Railway Co. v. Eadie, 43 
id. 91; Cuddy v. Horn, 46 Mich. 596; Railway Co. v. 
Shacklet, 105 Ill. 364; Turnpike Road Co. v. Stewart, 
2 Mete. (Ky.) 119; Railroad Co. v. Case, 9 Bush, 728; 
Tompkins vy. Railroad Co., 66 Cal. 163. The question 
has never been passed upon_in this court, but, so faras 
judicial opinion upon this subject has been expressed 
by the Court of Appeals, it has been in harmony with 
the general current of American authority. Hunt v. 
Railroad Co., 14 Mo. App. 160; Keitel v. Railway Co., 
28 id. 657. The recent and exhaustive consideration 
which this question has received in many of the cases 
cited, renders unnecessary any extended discussion of 
the principle involved. It is so plain that to maintain 
the doctrine would be to abrogate a well-settled rule of 
the common law, which gives a right of action for an 
injury resulting directly from the joint wrongful act 
of two wrong-doers against either or both of such 
wrong-doers, and that its effect would be to make an 
innocent person answerable for the wrong act of an- 
other over whom he has and exercises no control, and 
who is neither his servant nor his agent. That argu. 
ment would seem unnecessary (whatever the authority 
to the contrary may have been) to show that such a 
doctrine ought not to stand. The court committed no 
error in refusing to instruct the jury that the contribu- 
tory negligence of the driver, if any, would defeat 
plaintiff's right to recover. Mo. Sup. Ct., June 30, 1890. 
Becke v. Missouri Pac. Ry. Co. Opinion by Brace, J. 


PARTNERSHIPS—ASSIGNMENTS FOR BENEFIT OF CRED- 
ITORS—MORTGAGES—PREFERENCES.—A deed of trust 
executed by a partnership, conveying all its property 
to a trustee, who is given immediate possession, to se- 
cure the payment of debts therein named, to the ex- 
clusion of others, and reserving a right of redemption 
by providing, that if the grantors shall pay the debts 
secured, the deed shall be void, ‘and authorizing the 
trustee, in case of their failure to pay, tosell the prop- 
erty, is a mortgage only, and not within the meaning 
of the Revised Statutes of Missouri of 1879, section 354, 
providing that every voluntary ‘‘assignment’’ made 
by a debtor to any person in trust for his creditors 
shall be for the benefit of all the creditors of the as- 
siguor. The statutes of Missouri restricting voluntary 
assignments have always been construed rather 
strictly by the Supreme Court of the State. By the 
earliest statute upon the subject, ‘in all cases in which 
any person shall make a voluntary assignment of bis 
lands, tenements, goods, chattels, effects and credits, 
or any part thereof, to any person, in trust for his 








- — —_— 
creditors, or any of them, it shall be the duty of they 
signee ™ to filean inventory of the assigned 

in the office of the clerk of the Circuit Court Of the 
county in which the assignee resides. R. S. Mo, 
chap. 10, §1; re-enacting act Feb. 15, 1841, § 1 (lan 
Mo. 1840-41, p. 13). In the Revised Statutes of 
chapter 8, section 1, that section was re-enacted, anj 
at the end of the chapter this section was added: 
“Sec. 39. Every provision in any assignment hereatte 
made in this State, providing for the payment of One 
debt or liability in preference to another shall be yoig. 
and all debts and liabilities within the provisions of 
the assignment shall be paid pro rata from the alseety 
thereof.”” The Supreme Court of Missouri re 

and uniformly held, that taking those two sections tp 
gether, section 39 only prohibited preferences 

the creditors designated in an assignment, either of 
the whole or of part of the debtor's property, but dij 
not invalidate partial assignments for the benefit ¢ 
some of the creditors of the assignor, and was g0 fy 
inefficient to prevent preferences among creditors; api 
the court observed: ‘‘ If the Legislature wish to striky 
at the root of the evil, they must go back to an oli 
principle of the common law which permits a debtor 
to prefer one creditor to another, and which principle 
can be effected in a variety of modes other than thos 
referred to in our statutes concerning assignments.” 
Shapleigh v. Baird, 26 Mo. 322, 326; Johnson v. MeAl 
lister, 30 id. 327; Many v. Logan, 31 id. 91; State y, 
Benoist, 37 id. 500, 516. Anact of February 13, 1964 
repealed section 39 of the act of 1855, and enacted that 
“every assigument hereafter made in this State” un. 
der the provisions of the act of 1855 “shall be for the 
benefit of all creditors who shall present and prove up 
their claims under the provisions of said act, and all 
debts and liabilities so proved and allowed shall be paid 
pro rata from the assets thereof.’’ Act Feb. 13, 1864 
§$ 8, 9 (Laws Mo. 1863-4, p. 6). In 1865 this provision 
was re-enacted in this form: ‘Every voluntary a 
signment of lands, tenements, goods, chattels, effects 
and credits made by a debtor to any person in trust 
for his creditors shall be for the benefit of all the cred- 
itors of the assignor in proportion to their respective 
claims.” Gen. Stat. 1865, chap. 112, § 1; 1 Wag. St. 
(5d ed.) 150. In 1878 the construction and effect of 
this provision were drawn in judgment before the Su 
preme Court of Missouri in Crow v. Beardsley, 68 Mo. 
435, where a debtor had conveyed his stock of mer- 
chandise by a deed of trust, in no respect differing 
from the one now before us, to secure the payment of 
certain of his creditors. It was contended that the 
provision of the statute just quoted avoided all con- 
veyances of property which gave a preference among 
creditors. Butit was held, that while that provision 
had a wider scope than section 39 of the act of 18%, 
and was designed to prevent any preference of credit- 
ors “bylassignment,”’ yet it did not avoid deeds of trust 
in the nature of mortgages which were only securities 
for the payment of debts. The court clearly pointed 
out the distinction between assignments and deeds 
of trust in the nature of mortgages, saying: “An 
assigument is more than a security for the payment 
of debts. It is an absolute appropriation of property 
to their payment. * * * The distinction is that 
an assignment ‘is a conveyance to a trustee for the 
purpose of raising funds to pay a debt, while a deed 
of trust in the nature of a mortgage is a conveyance 
in trust for the purpose of securing a debt, subject 
to a condition of defeasance.’ The deed in question 
here is therefore a deed of trust in the nature of & 
mortgage.’”’ Id. 437, 458. Upon these reasons it was 
adjudged that the deed was not within the statute 
concerning assiguments, and could not be avoided by 
a creditor not named in it, except for fraud. The 
section there construed was afterward re-enacted in 
the same words in section 354 of the Revised Stat- 
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tes of 1879, which were the statutes in force when 
- deed of trust in this case was made. The ques- 
tion of the construction and effect of a statute of a 
State regulating assiguments for the benefit of credit- 
ors is # question upon which the decisions of the 
highest court of the State, establishing a rule of prop- 
erty, are of controlling authority in the courts of the 
United States. Brashear v. West, 7 Pet. 608, 615; Al- 
jen ¥. Massey, 17 Wall. 351; Lloyd v. Fulton, 91 U.S. 
479, 485; Sumner v. Hicks, 2 Black, 532, 534; Jaffray 
y. McGehee, 107 U. S. 361, 365; Peters v. Bain, 133 id. 
670, 686; Jencks v. Quidnick Co., 135 id.——. The de- 
cision in White v. Cotzhausen, 129 id. 329, construing a 
similar statute of Illinois, in accordance with the de- 
cisions of the Supreme Court of that State, as under- 
stood by this court, has therefore no bearing upon the 
case at bar. The fact that similar statutes are allowed 
different effects in different States is immaterial. As 
observed by Mr. Justice Field, speaking for this court: 
“The interpretation within the jurisdiction of one 
State becomes a part of the law of that State, as much 
so as if incorporated into the body of it by the Legis- 
lature. If therefore different interpretations are given 
in different States toa similar local law, that law, in ef- 
fect, becomes by the interpretations, so faras it isa rule 
forour action, a different law in one State from what 
itisintheother. Christy v. Pridgeou, 4 Wall. 196, 203. 
U.S. Sup. Ct., May 19, 1890. Union National Bank of 
Chicago v. Bank of Kansas City. Opinion by Gray, J. 


o_o 


REMOVAL OF CAUSES—RAILROAD CROSSING IN CITY— 
POLICE POWER.—T wo railroads, each having double 
tracks and side tracks, crossed A. street, a much- 
travelled highway, at grade, and side by side. To abol- 
ish the grade crossing, and insure safety to public 
travel, the Legislature passed resolutions (9 Sp. Laws, 
1026, and 10 id. 21, 80, 212) creating a commission 
with authority to order the carrying of the tracks over 
the street ; to direct a change in the grade of the street; 
to order the railroad companies to Jay out new lines 
for a distance of half a mile on each side of said street, 
and within three hundred feet of the center of the 
tracks; to require any or all tracks within said limits 
to be taken up and removed; to make all orders relat- 
ing to the improvement, to the same extent that the 
Legislature might, which the commission should deem 
necessary and proper; to direct by whom, when, and 
how the work should be done; to apply to any court 
foraid in enforcing its orders. The courts were au- 
thorized to enforce orders of the commission on pro- 
ceedings brought by or at the instance of the commis- 
sioners. Provisions were made for filling vacancies, 
and it was also provided that the board might act on 
the decision of a majority of its members. Held, in 
mandamus to enforce an order of the commission for 
the removal of the tracks, that, as the police power 
was in the State, a motion to remove to a United States 
court was properly denied. The tenth amendment to 
the National Constitution provides that ‘the powers 
not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the States, are reserved to 
the States, respectively, or to the people.” “It may 
therefore be stated as a general proposition that 
* * * the police power in the United States is lo- 
cated in the States. The State is intrusted with the 
éuty of enacting and maintaining all those internal 
regulations which are necessary for the preservation of, 
and the prevention of injury to, the rights of others. 
The United States government cannot exercise this 
Power except in those cases in which the power of 
regulation is granted to the general government, ex- 
Pressly or by necessary implication.” Tied. Lim. Po- 
lice Power, § 201; Cooley Const. Lim. 574; United 
States v. Dewitt, 9 Wall. 41; Patterson v. Kentucky, 
% U.S. 501. In the case last cited the Supreme Court 
of the United States said: ‘‘ By the settled doctrine of 





this court, the police power extends, at least, to the 
protection of the lives, the health and the property of 
the community against the injurious exercise by any 
citizen of his own rights. State legislation strictly and 
legitimately for police purposes does not, in the sense 
of the Constitution, necessarily intrench upon any au- 
thority which has been confided, expressly or by im- 
plication, to the National government. The Kentucky 
statute under examination manifestly belongs to that 
class of legislation. It isin the best sense a mere po- 
lice regulation, deemed essential to the protection of 
the lives and property of citizens.’’ Page 504. Nor is 
there any thing in the fourteenth amendment which 
varies this doctrine. In Barbier v. Connolly, 113 U. 8. 
27, the Supreme Court again said, in reference to that 
amendment: “ But neither the amendment, broad and 
comprehensive as it is, nor any other amendment, was 
designed to interfere with the power of the State, some- 
times termed its ‘ police power,’ to prescribe regula- 
tions to promote the health, peace, morals, education 
and good order of the people.’’ Civil Rights Cases, 109 
U. S. 83; Ex parte Yarbrough, 110 id. 651; Rosenbaum 
v. Bauer, 120 id. 450; Mugler v. Kansas, 123 id. 623. 
These, and many other cases which might be referred 
to, show that no Federal jurisdiction can attach to this 
exercise by the Legislature of Connecticut of its police 
authority. Conn. Sup. Ct., May 5, 1890. Woodruff v- 
New York & N. E. R. Co. Opinion by Andrews, C. J. 
Carpenter and Torrance, JJ., dissenting. 


STATUTE OF FRAUDS—AGREEMENTS NOT TO BE PER- 
FORMED WITHIN A YEAR.—A promise to support a child 
fifteen years old until he comes of age is not an agree- 
ment ‘‘ not to be performed within a year,” within the 
meaning of the statute of frauds, since such promise 
might be fully performed within a year, if the child 
should die within that time. Had the agreement in 
question simply provided that the plaintiff, for a 
reasonable compensation, should take and keep the 
child in the State of Colorado for an indefinite length 
of time, the authorities are generally agreed that such 
an agreement would be within the rule of exemption 
from the operation of the statute. Murphy v. O’Sulli- 
van, 11 Ir. Jur. (N. 8.) 11]; Souch v. Strawbridge, 2 C. 
B. 810; Browne St. Frauds (4th ed.), §$ 274, 276a. But 
where a limit is fixed to the duration of the agree- 
ment, such as the attainment of majority by a minor, 
the applicability of the statute cannot be said to be so 
well settled. Browne, in his treatise on the Statute of 
Frauds (§ 282a), seems inclined to the opinion that such 
a contract is within the statute, while Smith’s Leading 
Cases (8tb ed., vol. 1, p. 619), on the strength of the au- 
thorities, regards such contracts as unaffected by the 
statute. See Woods St. Frauds, § 275. The case of Pe- 
ters v. Westborough, 19 Pick. 364, is perhaps the strong- 
est American case in support of the proposition that 
a parol agreement to pay for the support and main- 
tenance of a minor, then eleven years old, until the age 
of eighteen, is not within the statute. The decision is 
planted broadly on the ground that such a contract is 
predicated of the contingency of the life of the child, 
which is presumed in such case to have been within the 
contemplation of the parties. So that, if the child 
should die within the year, the agreement would not 
be avoided, but would be fully performed. The doc- 
trine of this case is reaffirmed in Lyon vy. King, 11 
Metc. 411. These decisions are predicated of the lan- 
guage of Denison, J., in Fenton v. Emblers, 3 Burr. 
1279: ‘* The statute of frauds plainly means an agree- 
ment not to be performed within the space of a year, 
and expressly and specifically so agreed. A contin- 
gency is not within it, nor any case that depends upon 
contingency.”’ Soin Ridley v. Ridley, 44 lL. J. Ch. 462, 
it is said the statute ‘is to be confined to cases where 
the agreement is not to be performed, and cannot be 
carried into execution, within the year.” The doctrine 
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of Peters v. Westborough is not touched by the hold- 
ing in Hill v. Hooper, 1 Gray, 131. The agreement in 
that case was that the plaintiff's son, between fifteen 
and sixteen years of age, should enter the service of 
the defendants, and work for them until he arrived at 
the age of twenty-one years, in consideration that dur- 
ing the time they would pay to plaintiff for such ser- 
vice, quarter yearly, certain sums, and in addition, 
semi-annually, certain sums as clothes money, until 
the boy arrived at theage of eighteen years, then acer- 
tain sum semi-annually until he arrived at the age of 
twenty, and then a certain other sum semi-annually 
until he arrived at the age of twenty-one years. It is 
at once apparent, from the statement of facts, that the 
contract could not possibly be performed within the 
year. The undertaking of the promisor to make the 
specified payments was based upon the services to be 
performed by the minor through a series of years. As 
such a contract was an entirety, it could not be halved, 
nor in less degree subdivided; and in such case it can- 
not be said that the contingency of life was in the con- 
templation of the parties. This distinction is very aptly 
illustrated in the case of McKinney v. McCloskey, 8 
Daly, 368, affirmed by the Court of Appeals, 76 N. Y. 
594. The agreement was to support, educate, etc., a 
boy, seven years old, until he was twenty-one years of 
age, who died during his minority. The opinion di- 
rects attention to the important distinction between 
such a case and one like Shute vy. Dorr, 5 Wend. 204, 
which was an agreement to pay the sum of $100 for ser- 
vices of a minor until of the age of twenty-one. That 
was clearly within the statute, because it was to pay a 
fixed sum for the five years’ service. It was indivisi- 
ble, and could not be performed within one year. So 
the court, in the opinion, observes: ‘* There is a ma- 
terial difference between an agreement to pay one cer- 
tain sum for the whole of a person’s services during a 
fixed period of time, and to pay for the support of a 
person until he reaches a certain age. In the one case, 
if the party who is to serve dies before the expiration 
of the time, the promisor loses the benefit of what he 
contracted for, as he has received only a part of it. In 
the other. the death, before the end of the term, of the 
party to be supported, instead of being a loss to the 
promisor, is a pecuniary benefit,” etc. The doctrine of 
the last-named case obtains in Indiana, Maryland and 
Kentucky, and, in effect, in New Hampshire, Maine 
and Illinois. Wiggins v. Keizer, 6 Ind. 252; Hill v. 
Jamieson, 16 id. 127; Frost v. Tarr, 53 id. 390; Ellicott 
v. Turner, 4 Md. 476; Howard v. Burgen, 4 Dana, 137; 
Stowers v. Hollis, 83 Ky. 544; Blanding v. Sargent, 33 
N. H. 246; Hutchinson v. Hutchinson, 46 Me. 154: 
White v. Murtland, 71 Ill. 266-268. The case of Deaton 
v. Railroad Co., 12 Heisk. 650, when analyzed, does not 
conflict with the doctrine of the above authorities. 
U.S. Cire. Ct., W. D. Mo., May 5, 1890. Wooldridge v. 
Stern. Opinion by Phillips, J. 42 Fed. Rep. 311. 
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NOTES. 


N People v. Marx, 99 N. Y. 377, an oleomargarine case, 
Mr. Samuel Hand observed: “If the plan of one 
of the odorous philosophers of Swift's island of Laputa 
could be actually realized, and out of excrements a 
substance having mainly the properties and wholly the 
appearance of wheat flour could be produced, that the 
Legislature would have the right to forbid its manu- 
facture and its sale as food, on account of its tendency 
to deceive, seems plain.” 


Who shall say that forensic eloquence is dead? Read 
the following from the district attorney’s address in 
the recent Oregon case of State v. Olds: “Men of 
Multnomah county, will you stand forth and say that 
because these men have sent forth the ukase that 











— — — —_—— 
Weber should die, and that the man who killed him 
should be defended by their money and influence, ang 
by their power and by their perjury, do you meag to 
say that because they have decreed the Sacrifice, yoy 
will execute their behest? But Weber had made a 
effort to quit that business, and get into a busines 
lawful and legitimate; and because he did so he was 
murdered—because he attempted to stop the wheelgg 
the chariot of King Faro and King Poker, driven by 
Gratton and Sliter and Olds. Is it not a shame and g 
disgrace that men who are on the police force of th 
city of Portland are able, day after day, to patrol their 
beats, knowing the existence of gambling in thig gop. 
munity, knowing where it is, knowing its devotes, 
conversing with its devotees, walk calmly and plagi 

into a court of justice, raise their hands to the tribuyg 
of God, when that same hand had formerly been raise 
to support and sustain the law, and take an oath tha 
these men with whom they associated—gamblers, gj 
of them—that Weber's character was bad, and Oldy 
character was good. Gentlemen of the jury, I submi: 
these facts to you. I state the facts. You draw you 
own conclusions. Was this case to be prosecuted, or 
was it a case for the public executor to come into court 
and say: ‘Most grave, reverend and worthy senior 
Olds, my most approved good master, led by Vernon 
and led by Gratton, and the balance of your kind,| 
apologize most humbly to you. I crave your humble 
pardon. It is true that you were armed witha deadly 
weapon. Itis true that you stopped a man on the 
streets. It is true you sat on the fire-plug and waited 
for him. It is true that you were waiting there, with 
your hat over your eyes—with your eyes turned to 
ward Second street—waiting for him to come. It is 
true that Sullivan and Col. Weidler saw you there. 
But, my dear, good fellow, the police say you area 
good man; and [know you must be a good man, or 
they would not say so.’ Go thou and enjoy the peace 
of the land, King Faro and King Poker, and the bal- 
ance of the kings, They go to rob manhood and wo- 
manhood of its honor and integrity. I repeat again 
that Emil Weber dead is a grander character in my 
judgment, is a grander character in the judgment of 
every law-abiding citizen of this county, isa grander 
character to-day with the hand of every one of thes 
scoundrels against him in court, than he would belir- 
ing with every one of them for him. O! for a new 
Christ that would enter this temple of justice to-day, 
saying, as of old, ‘ My house is a house of prayer, but 
you make it a den of thieves.’ That is what they would 
do with this court-house. Gentlemen, this case isnow 
with you. The people will not be deceived. They cai- 
not be deceived. They know where the right is, and 
you know where the right is, too. You know the ele 
ments that are to-day contesting in this court forse 
premacy. You know that onthe one hand is law and 
order, and on the other band is riot and bloodshedand 
disorder. You know that those two things are trying 
to gain the supremacy in this county. You know that 
one or the other will rule. If Charles Olds is allowed 
to go forth with your verdict egistered one iota lew 
than charged in this indictment, if it is said of him 
that he did not commit deliberate and premeditated 
murder, the shout will go forth to Spokane, the shout 
will go forth to these various places, that Multnomah 
county juries will not convict gamblers when they ate 
clearly proven to be guilty; that Multnomah county 
juries will not do their duty in this regard, but that 
they will shirk it. Can anybody dispute it? Has it 
not come to be, as I said,a by-word and a reprowch 
that, in the administration of the criminal law in these 
United States of America, the murderer frequently 
goes free?” But the appellate court said: “ The elo 
quent attorney seems to have occupied the position of 
Samson when he pulled down the temple of Dagon 
the heads of the Philistines, and it fell upon him also. 
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CURRENT TOPICS. 


HE meeting of the American Bar Association last 
week at Saratoga was attended by the con- 
ventional one hundred lawyers, but a good many 
of the most famous of the band were absent. We 
missed the stalwart frames of Field and William 
Allen Butler; we missed the bloom of Rose and the 
beauty of Bonney; but our eyes were cheered by the 
sight of the perennial Vaux, with his back hair 
down and his seal rings on his forefinger, and the smil- 
ing Phelps, tenant by curtesy ; and our ears were 
gratified by some acute discussion by Hill of Georgia 
and not too many others. We did not hear any of 
the undoubtedly profound papers read by the 
indubitably learned gentlemen deputed for the oc- 
casion, and destined to the customary immortality 
of the published proceedings of the association. 


We went up for two purposes, first, to hear Mr. 
James C. Carter. This learned and influential gen- 
tleman, at the beginning of his discourse, cast about 
in the most modest and blindfold manner to con- 
jecture what brought so many lawyers of distinction 
there at that time. If he had polled his audience 
they probably would have responded with us, ‘‘ Car- 
ter!” (We like to speak well of our learned 
brother at the outset, because we always find our- 
selves so out of patience with him before we get 
through!) The orator took for his subject ‘‘The 
Actual and the Ideal in the Law.” It was a very 
elaborate, ingenious, and beautifully written devel- 
opment of his theory of the origin of Law. Every- 
body heard him with admiration, as the undisturbed 
attention and hearty applause demonstrated, but 
doubtless a good many shared with us a feeling of 
dissent in some points. Mr. Carter’s theory is that 
law is not a rule of action, as Blackstone says, nor 
a command of a superior, as Austin teaches, but is, 
except so far as it is statutory, the mere sanction 
and inculcation of popular custom, habit and opin- 
ion; that law exists before it is declared; and that 
itis a potential force before any court has com- 
manded obedience to it. In other words— not Mr. 
Carter's but our own — law is a sort of protoplasm 
floating about in space, upon small fragments of 
which the judges incubate and hatch decisions. 
All this is a mere dispute over terms and of no 
great consequence except as a basis for Mr. Car- 
ter’s fervent opposition—only hinted at on this 
occasion — to codification. We find no difficulty 
in accompanying Mr. Carter to a certain point, 
namely, to the point that no law can be executed 
which is contrary to popular custom and opinion, but 
we think he confuses custom with opinion. In 
most cases law is not a declaration of what custom 
1s, but of what custom ought to be; in other words, 
of right Opinion. This is certainly true of novel 
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questions of law. For example, the case of Coggs 
v. Barnard did not declare what the custom, habit 
or opinion of the people was, for they had none on 
the subject, but it was a declaration of what their 
custom, habit and opinion ought to be. The radi- 
cal defect of the customary theory is that under it 
law is helpless and has no sanction until the courts 
announce it, and this is equivalent to an assent to the 
doctrine of Blackstone and Austin that it is a rule 
orcommand. Law without the judge is a religion 
without a creed, a theory of government without a 
Constitution. Ofcourse Mr. Carter’s theory involves 
the continued conformity of adjudication to the 
fluctuations and changes of custom or opinion. In- 
deed, this, Mr. Carter assures us, constitutes the 
great superiority of the common law—its easy adapt- 
ability to the progress of civilization. But we ob- 
serve that at this point Mr. Carter was very careful 
not to say any thing about stare decisis, that hoary 
fetich of the common law. The judges are con- 
tinually assuring us that they cannot change the 
law; that as it was at first announced, so must it 
continue until the Legislature comes to the rescue. 
So Coggs v. Barnard continues to be the law, be- 
cause it was in conformity with the circumstances 
of three centuries ago, although it has long outlived 
its usefulness, and in some communities has been 
abrogated by statute. Again: a great part of our 
law is not a declaration of any thing that the com- 
munity do, or think, but of mere arbitrary and ar- 
tificial rules. Take our own favorite example of the 
rule that the breach of an immaterial warranty 
avoids an insurance policy. When did any people 
ever hold that opinion or practice that ‘‘ custom”? 
What can be more senseless and arbitrary? And 
yet the courts say they are powerless to shake it 
off, and it continues to be the law except where 
changed by statute. Again: if law is merely the 
voice of custom, why should it have so many differ- 
ent tones among the same people? In this country, 
for example, we find the customary law radically 
different in communities which are indistinguish- 
able save by an arbitrary boundary line. That 
which is adultery in Massachusetts is legal marriage 
in New York — the result to be sure of legislation, 
but legislation is the voice of the community. So 
the negligence of the parent is attributed to the 
careless infant in this State, but hardly anywhere 
else. The oracle is extremely variant on divorce, 
on the relations of master and servant, etc. How 
can there be so many and such inharmonious sources 
of law among the same people? How can protoplasm 
vary so radically in the course of a few miles? But 
the most potent argument against Mr. Carter’s con- 
tention that occurs to us is the very homely one that 
his source of law does not agree with him. So far 
from there being a conviction among the people 
that law reflects and evidences their customs, 
thoughts and opinions, they loudly and unanimously 
assert that for the most part it eminently misrepre- 
sents them. They say that law is not common 
sense, and for the most part they are right. It is 
not common sense but only an announcement of 
what the common sense ought to be. Mr. Carter’s 
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oracle is a very ignorant one. It does not know its 
customs, thoughts and opinions until it asks its 
priests what they are. The people do not know the 
law until the judge tells them what it is. Mr. Carter 
of course assigns a very inferior office to statutes. He 
allows, we suppose, that they are useful in changing 
the law, because they do it quickly and effectually. 
But at this point he appears to make a perfectly 
fatal practical admission. He says that the chief 
use of statutes is to confirm new customs struggling 
for recognition. Is it possible that his great god of 
custom can need to lean and rely on such humble 
ministries? Cannot the potent voice of custom 
make itself heard without the trump of legislation? 
If so now, why should it not always have been so? 
All customs were once new, and it would seem that 
the aid of the Legislature would always have been 
useful. These are very hurried and fragmentary 
hints of defects in the logical structure of Mr. Car- 
ter’s theory, but as we said at the outset the quarrel, 
although a pretty one, is merely verbal. The elegant 
and labored essay of Mr. Carter leads us however 
to entertain a hope that we may be able in time to 
convert him to codification, for considering his con- 
cession to legislation concerning new-born customs, 
it seems that he might agree to a book of statutes 
not labelled ‘‘Code,”’ but ‘‘ The Customs, Thoughts 
and Opinions of the People of the State of New 
York on Law.” We should not mind conceding so 
much to such an eminent and powerful dialectician. 
We were sorry to hear Mr. Carter characterize 
Bentham as a “crank.” If a crank, he was one of 
those who effect revolutions — of the same order as 
Romilly and Brougham. Lord Justice Stephen, on 
the other hand, in his recent History of Criminal 
Law, says of Bentham that his assault on the system 
of judicial evidence was “like the bursting of a shell 
in the powder magazine of a fortress, the fragments 
of the shell being lost in the ruin which it has 
wrought.” 


We went to Saratoga also to see if the association 
could not be persuaded to recommend action in 
the other States similar to that of our State last 
winter on the matter of endeavoring to promote uni- 
formity of legislation on marriage and divorce and 
some other subjects. By authority of our Legislature 
the governor appointed a commission to consider 
this matter, and by the efforts of Mr. W. L. Snyder, 
one of the commissioners, the association was led to 
recommend the enactment of a similar statute and 
the appointment of such a commission in every 
other State, to the end that a conference of these 
commissions might lead to the formation of a uni- 
form scheme and the adoption of a uniform law. 
This is the only practicable way of accomplishing 
such a result. It is hopeless to rely on the practi- 
cability of a constitutional amendment. If even a 
few of the leading States can agree on a compromise 
scheme in the way suggested others may come into 
it in time. 


The Central Law Journal endeavors to explain 
the compliment it paid to our poetry at the expense 
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of our law. But its compliment was much as if one 
had said to Bryant that his talent as a poet was only 
second to his accomplishment as a lawyer, It jy 
not every one who has the capital, like Col, 
ard, to retain a first-rate poet, like Stoddard, to 
write such exquisite and witty epigrams as adon 
the second page of the Mail and Express, 


Judge Veazey, of the Supreme Court of Vermont, 
has received the distinguished honor of the com. 
mand of the Grand Army of the Republic. He is 
graduate of the Albany Law School, a sound lawyer, 
a modest and patriotic citizen, who rendered eff. 
cient service to his country in the Civil war. 


The Green Bag, for August, continues the con- 
clusion of the sketch of the Court of Appeals, with 
separate portraits and short biographies of Judges 
Church, Allen, Grover, the elder Peckham, Folger, 
Rapallo, Miller, Danforth, Ruger, Andrews and 
Earl, and notices of the younger Peckham, Gray, 
O’Brien, Tracy and Hand, and full-page group por. 
traits of the two divisions of the present court, and 
a view of the court-room. Also a poetical version 
of Cutter v. Powell, quite clever, although the re 
porter rhymes ‘‘law” with ‘‘for.” But that is no 
worse than Whittier, who rhymes “law” with 
“ war.” 


It is worth while to know that in Scotland 
adultery is still punishable with death, under a 
statute more than three hundred years old and not 
repealed. The London Law Times, commenting on 
this, says: ‘*The difference between English and 
Scotch law is that we in England hold adultery to 
be a sin—heinous no doubt, but nothing more— 
while in Scotland the offense constitutes a crime.” 
There is precious little in English law to back up 
the first part of this assertion except in respect to 
women. The English law is very lenient toward 
adultery by men. 


It is also worth while to know that by the law of 
this State passed in 1887, chapter 693, the age of 
non-consent of the female to sexual intercourse is 
extended to sixteen years, and it is now rape fors 
man to have sexual intercourse with a female, not 
his wife, under sixteen years of age. This is a just 
law. The age in England, is fixed, we believe, 
thirteen years. 


NOTES OF CASES. 

N Cravens v. Rodgers, Supreme Court of Missouri, 
June 80, 1890, the court said: ‘‘The evidence 
tended to prove that the platform or approach t 
the depot platform in question was built by Haynes 
in 1882, at a cost of about $50, with the verbal cor 
sent of the station agent, with the understanding 
between him and the agent that he (Haynes) ws 
to have the exclusive use of it for the purpose of 
driving and backing his teams thereon to receive 
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passengers, and that when he sold out to plaintiffs, 
this privilege was included in the transfer. The 
depot platform for passengers to alight upon ex- 
tended west of the depot building for some dis- 
tance. The space immediately in the rear of this 
west extension of the depot platform, and next to 
the building, for a distance of about thirty feet, is 
occupied by this approach, which is twenty-three 
feet wide and adjoins the depot platform, leaving 
a space west of the approach immediately in rear of 
the depot platform, and thirty-three feet along it, 
and about forty feet from the building, unoccupied. 
The railroad platform in front of this last space is 
higher than in front of the approach built by Haynes, 
the grade to the platform steep, and in wet weather 
the ground muddy. In dry weather vehicles can be 
driven or backed up to the platform in this space 
with some difficulty, and in wet weather it is very 
hard to do. The weight of the evidence is that 
vehicles at the platform on the approach in question 
would have a better chance of obtaining passengers 
than those at the platform west of it, although 
there is some evidence tending to show the chances 
areequal. * * * The exclusive privilege which 
the plaintiffs claim under their license from the 
railroad company’s station agent of occupying the 
space beside the railroad platform of easiest ap- 
proach thereto, next to the station building, the 
objective point for the discharge of the railroad 
passengers, is a valuable one, giving the plaintiffs 
an advantage in carrying on their business over the 
defendants, their rivals in the same line of business. 
The business of both parties is that of common 
carriers for hire, on the same line, and, by their 
connection with the railroad, forming one continuous 
line by which passengers are transported to the 
same general destination, the railroad company 
carrying them to its station near the city, and plain- 
tiffs and defendants carrying them to their several 
destinations in the city. As common carriers, it is 
the duty of each of the parties to transport all per- 
sons who offer to take and pay for passage with 
them; and they are charged with grave and respon- 
sible duties to such persons when they have once 
taken passage. They must make the trip whether 
they have one or many passengers. As a corrollary 
of this duty to carry all, there ought to be a cor- 
responding right upon the part of each to have the 
same facilities afforded them to obtain the passage 
in their respective vehicles of all such passengers as 
are brought to the point of connection by the con- 
necting carrier, the railroad company, on the same 
general toute. In this way the enterprise of each 
is encouraged, competition is stimulated, the price 
of transportation is kept within reasonable bounds, 
the safest, best and most comfortable means of 
conveyance, a rapid passage, and polite and agree- 
able service are apt to be secured to the travelling 
public. On the other hand, if better facilities are 
afforded to one carrier than another by the connect- 
ing carrier, competition is discouraged, a monopoly 
created, and the travelling public are apt to receive 
aslow, uncomfortable, slovenly, negligent and ex- 
pensive service. Monopolies are obnoxious to the 





spirit of our laws, and ought to be discouraged. 
This is the spirit of our constitutional provision 
which prohibits ‘discrimination in charges, or 
facilities in transportation, * * * between 
transportation companies and individuals, or in 
favor of either.’ Article 12, § 28. And in this case 
we do not think the railroad company could give 
the plaintiffs the exclusive privilege of approach to 
nearly one-half of its platform, and that the most 
desirable and advantageous half for procuring 
passengers, and thereby deny it to the defendants, 
both being there for the same purpose, and in the 
same business, of forwarding the railroad’s passen- 
gers to their places of destination from the point 
where the railroad company landed them. Waiving 
the question of the station agent’s authority in the 
premises, and making no point on the entire failure 
of the evidence to show that the defendants had 
ever used, or threatened to use, this platform or ap- 
proach constructed by Haynes, we think the judg- 
ment is right upon the merits of the controversy. 


In Abeel v. Clark, Supreme Court of California, 
May 31, 1890, it was held that the Legislature may 
enact that the scholars of the public schools, con- 
stituting a general class, shall be subjected to vac- 
cination. The court said: “It is suggested that 
the subject of the vaccination act is not within the 
scope of a police regulation. The Legislature has 
power to enact such laws as it may deem necessary, 
not repugnant to the Constitution, to secure and 
maintain the health and prosperity of the State, by 
subjecting both persons and property to such rea- 
sonable restraints and burdens as will effectuate such 
objects. See article 19, § 1. The act referred to is 
designed to prevent the dissemination of what, not- 
withstanding all that medical science has done to 
reduce its severity, still remains a highly contagious 
and much-dreaded disease. While vaccination may 
not be the best and safest preventive possible, ex- 
perience and observation, the test of the value of 
such discoveries, dating from the year 1796, when 
Jenner disclosed it to the world, has proved it to 
be the best method known to medical science to 
lessen the liability to infection with the disease. 
This being so, it seems highly proper that the 
spread of small-pox through the public schools 
should be prevented or lessened by vaccination, 
thus affording protection both to the scholars and 
the community. Vaccination, then, being the most 
effective method known of preventing the spread 
of the disease referred to, it was for the Legislature 
to determine whether the scholars of the public 
schools should be subjected to it, and we think it 
was justified in deeming it a neccessary and salutary 
burden to impose upon that general class. The re- 
marks of Judge Cooley in his work on Constitu- 
tional Limitations, page 155, are applicable here, 
where he says: ‘ What is for the public good, and 
what are public purposes, and what does properly 
constitute a public burden, are questions which the 
Legislature must decide upon its own judgment, 
and in respect to which it is vested with a large 
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discretion which cannot be controlled by the courts, 
except, perhaps, where its action is clearly evasive, 
and where, under pretense of a lawful authority, it 
has assumed to exercise one that is unlawful.” 


In Ballock vy. State, Court of Appeals of Maryland, 
July 1, 1890, on an indictment for violation of lot- 
tery laws (Code Md., art. 27, §§ 172-184), prohibit- 
ing the sale of any thing in the nature of a lottery 
ticket entitling the holder, upon the happening of 
a contingency, to receive money, property, or evi- 
dences of debt, evidence that the defendant sold a 
bond of a foreign government, under which the 
purchaser would, in all events, receive his principal 
and interest at a time fixed by chance, and if a cer- 
tain wheel of fortune, containing prize numbers, 
should turn in his favor, a large premium in ad- 
dition thereto, will sustain aconviction. The court 
said: ‘‘ Webster defines a ‘lottery’ to be ‘a distri- 
bution of prizes by lot or chance;’ and Worcester 
says ‘it is a distribution of prizes and blanks by 
chance;’ ‘a game in which small sums are ventured 
for the chance of obtaining a larger value.’ It has 
been strenuously and ably contended that because 
there are no blanks in the wheel, but something of 
value must always come to the holder of any par- 
ticular number, it is no lottery ticket. Such does 
not seem to be the legal acceptation, and under our 
law it certainly cannot be. In Hull v. Ruggles, 56 
N. Y. 424, it is said: ‘ Where a pecuniary considera- 
tion is paid, and it is determined by lot or chance, 
according to some scheme held out to the public, 
what and how much he who pays the money is to 
have for it, that is a lottery.’ Something very in- 
considerable could be substituted for the blank, if 
the defendant's argument was sound, and this would 
entirely destroy its character as a lottery. Its vic- 
ious character would be entirely purged by such 
substitution. Our statute certainly prohibits such 
evasion, and prevents a ruling which would sanction 
such evasion or make it possible. The law of this 
State, for the purpose of preventing the mischiefs 
lotteries are thought to produce, makes any thing 
partaking of the nature of a lottery, a lottery. It 
has been vigorously argued, that because the money 
ventured must all come back, with interest, so that 
there can be no final loss, it cannot be a lottery, 
even within the meaning of our law. At some un- 
certain period determined by the revolution of a 
wheel of fortune the purchaser of a bond does get 
his money repaid, but we do not think this deprives 
the thing of its evil tendency, or robs it of its lot- 
tery semblance and features. The inducement for 
investing in such bonds is offered of getting some 
‘bonus,’ large or small, in the future, soon or late, 
according to the chances of the wheel’s disclosures. 
The investment may run one year, or it may run 
thirty years, according to the decision of the wheel. 
It cannot be said this is not a species of gambling, 
and that it does not tend in any degree to promote 
a gambling spirit and a mode of making gain 
through the chance of dice, cards, wheel or other 
method of settling acontingency. It certainly can- 





not be said that it is not in the ‘ nature of a lottery,’ 
and that it has no tendency to create desire for other 
and more pernicious modes of gambling. Our stat. 
ute does not justify a court, expressly directed to 
so construe the law as to prevent every possible 
evasion, whether designedly or accidentally adopted, 
in deciding a thing is not a lottery simply because 
there can be no loss, when there may be very lange 
contingent gains; or because it lacks some element 
of a lottery according to some particular dictionary’s 
definition of one, when it has all the other elements, 
with all the pernicious tendencies, which the State 
is seeking to prevent. Striking at the root of the 
evil, and to prevent all its possible mischiefs, the 
statute lays down a different rule from that applied 
to the construction of other criminal statutes, which 
is a rule of strict construction. Instead of that rule, 
the law says this statute is not to be construed lib. 
erally, in order to prevent the introduction and use 
of any thing in the nature of a lottery, for the mak- 
ing of money or securing property. The case of 
Kohn v. Koehler, 96 N. Y. 362, was a civil suit under 
the New York statute to recover double the amount 
paid by a plaintiff for a bond exactly like the one 
here involved, and does decide that it did not fall 
under the condemnation of the New York statute; 
and Shobert’s Case, 70 Cal. 632, follows it in constru- 
ing the California statute. We have examined the 
statutes of those States, and do not think those 
cases can or ought to control us in the construction 
of our statute, which is so essentially different from 
both the New York and the California law. Even 
upon the New York statute, we think the reasoning 
of Judge Davis in the Supreme Court (21 Hun, 466- 
470, in Kohn v. Koehler) more convincing and 
sounder than that of the appellate court, which re- 
versed the Supreme Court’s decision in the case, 
and we approve the reasoning of the Supreme 
Court. Our State has such a well-defined policy 
respecting lotteries, and regards them, or any thing 
in the nature of them, so detrimental to public and 
private morals, and so much in the way of the cer- 
tain and substantial thrift of its citizens, that it has 
forbidden the dealing in any thing partaking of 
their nature. It has expressly included, as we have 
already noted, any thing of that nature authorized 
by other States and foreign governments. Its dig- 
nity and laws therefore ought to be upheld, unless 
the law be, plainly, violative of constitutional obli- 
gation or treaty and stipulation. We cannot see 
that our law is so. It is true, the Austrian govern- 
ment bonds are vendible, and ought to be treated 
as other articles of commerce, as a rule; but when 
those bonds are coupled with conditions and stipu- 
lations which change their character from simple 
government bonds for the payment of a certain sum 
of money to a species of lottery ticket which falls 
under the condemnation of our statutes, it must be 
classed as its conditions characterize it, and then it 
is not vendible under our law; and it does not vi 
olate constitutional provision or treaty stipulation 
to so hold. All the decisions of the Supreme 
Courts make a saving in favor of police regulations, 
as within constitutional authority, Such bonds 
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this should be no more protected in their sale than 
diseased meat or diseased cattle, which no one would 
contend could not and should not be restricted and 
punished. They are property, of course, and their 

ion would be protected, and if disturbed the 
law would redress. So it would be with Louisiana 


lottery tickets, which are confessedly not salable; 
and such bonds should be no more protected in sale 
than the lottery tickets pure and simple.” 


——_—_»—_—_ 


ADDRESS OF HENRY HITCHCOCK, PRESI- 
DENT OF THE.AMERICAN BAR ASSOCIA- 
TION, AT SARATOGA SPRINGS, AUGUST 
20, 1890. 


I. 

ETURNING, for their thirteenth annual meeting, 
to this attractive spot, the birth-place, and, as it 
were, the home of the association, its members recall 
with unmingled pleasure the splendid hospitality of 
their brethren of the North-west a year ago, in that 
great city to which my distinguished and venerable 
predecessor rendered fit and graceful homage as the 

queen of the inland seas. 

Invitations received by your executive committee 
from our brethren in New Orleans, and from the Cin- 
cinnati Bar Association, to hold the annual meeting 
this year in their respective cities, were cordially ac- 
knowledged, but were declined, in the belief that in 
alternate years, at least, it would be your pleasure to 
renew the memories which cluster here. These evi- 
dences of fraternal good will, together with its large 
and constantly increasing membership, now repre- 
senting forty-two States and Territories, and the 
widening scope and usefulness of its deliberations, 
afford gratifying confirmation of the hopes with which 
the association was organized. 

The eighth article of the constitution requires the 
president to open each annual meeting of the associa- 
tion with an address, in which he shall communicate 
the most noteworthy changes in statute law on points 
of general interest made in the several States and by 
Congress during the preceding year; also making it the 
daty of the member of the general council from each 
State to report to the president on or before the first 
day of May, annually, any such legislation in his State. 
I acknowledge, with sincere thanks, the assistance 
kindly rendered me in making the necessary investi- 
gations, by the secretary of the association, always effi- 
cient and untiring; by members of the general coun- 
cil, and the secretaries of State of the several States 
with whom [ have directly corresponded, including 
those of the six new States, in the far West, admitted 
into the Union upon the threshold of the second cen- 
tury of our national existence. 

A due regard to the reasonable limits of such an ad- 
dress, and of your patience as well, permits only the 
briefest mention of numerous statutes, the details of 
which might be studied with interest. 

First taking up the noteworthy legislation of the 
fifty-first Congress to the latest date attainable, I shall 
then refer to the statutes of general interest enacted by 
the States holding legislative sessions during the past 
twelve months; grouping the latter according to sub- 
ject-matter, rather than giving a list by States, as a 
method affording a comparative view of current State 
legislation, and better indicating the tendency or drift 
of public opinion as it crystallizes into law. 

During the eight months ending August 1, 1890, Con- 
gress enacted and the president approved two hundred 
and nineteen public acts and thirty joint resolutions, 
and five hundred and four private acts and four private 





joint resolutions. The total number of bills intro- 
duced in the House of Representatives during that pe- 
riod was eleven thousand six hundred and twenty-six, 
of joint resolutions two hundred and seven; in the 
Senate, four thousand two hundred and ninety-eight 
bills, one hundred and nineteen joint resolutions. 

A careful inspection of the public statutes enacted 
discloses the following, of general interest to the whole 
country, as distinguished from those enacted for local 
or special reasons; though other bills of great and gen- 
eral importance are now pending, at various stages of 
progress. 

An act to prevent the importation of contagious dis- 
eases from one State to another, authorizes the presi- 
dent, whenever satisfied that cholera, yellow fever, 
small pox or plague exists iu any State or Territory or 
in the District of Columbia, with danger of its spread- 
ing beyond their limits, to cause the secretary of the 
treasury to promulgate such regulations, to be prepared 
by the surgeon-general of the marine hospital service, 
as he may deem necessary to prevent the spread of 
such disease into another State, Territory or said dis- 
trict, and to employ such agents as necessary for their 
exclusion; willful violation of any such regulation to 
be punished by fine or imprisonment or both. 

An act to prevent desertions from the army, provides 
for increasing the army ration, authorizes the presi- 
dent, in time of peace, under conditions to be pre- 
scribed by him, to permit any enlisted man to purchase 
his discharge; further grants three months’ furlough 
to every private, after three years’ continuous faithful 
service, and the right, in time of peace, to be then dis- 
charged upon his own application; also providing for 
the retention of $4 per month from the pay of each en- 
listed man during his first year’s service, to be paid 
him upon his discharge, with interest, unless forfeited 
for misconduct. 

A very important act, known as the Administrative 
Customs Bill, simplifies the law relating to the collec- 
tion of the revenues; makes detailed provisions con- 
cerning invoices, forms of declarations by consignees, 
importers and owners, entry and appraisement of im- 
ported merchandise subject to duty, and provides for 
the appointment of nine general appraisers of mer- 
chandise, not more than five from the same political 
party, three to serve as a board of appraisers at New 
York, the others at such ports as the secretary of the 
treasury may prescribe. 

An act which has excited great public interest and 
much comment, is the Dependent Pensions Act, so 
called, making further provision for pensions for sol- 
diers and their surviving parents, widows and minor 
children. This provides that in considering pension 
claims of dependent parents of a deceased soldier, such 
parents, after proving that the soldier himself would 
have been entitled to an invalid pension under exist- 
ing laws, and that he left no widow or minor children, 
shall be required only to show by competent and suffi- 
cient evidence that they are without other present 
means of support than their own manual labor or the 
contributions of others not legally bound for their sup- 
port. It further provides that all persons having 
served ninety days or more in the United States army 
or navy during the late war of the rebellion, and hav- 
ing been honorably discharged therefrom, who are now 
or may be hereafter suffering from a mental or physi- 
cal disability of a permanent character, not the result 
of their own vicious habits, which incapacitates them 
from the performance of manual labor in such a degree 
as to render them unable to earn a support, upon due 
proof of these facts, shall be entitled to an invalid pen- 
sion, to date from the filing of the application, of not 
less than $6, nor more than $12 per month, according 
to degree of inability, and so long as it shall continue. 
Any such pensioner may prosecute his claim and re- 
ceive his pension under any other act, but no person 
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shall receive more than one pension for the same pe- 
riod; rank not to be considered in applications under 
this act. It further provides that the widow of any 
officer or private who was honorably discharged after 
ninety days or more of service in the United States 
army or navy during the rebellion, and who died, leav- 
ing her without other means of support than her daily 
labor, shall, upon due proof of his death, without prov- 
ing it to be the result of his army service, be entitled 
from the date of her application therefor, to a pension 
of 88 per month during her widowhood, and also $2 
per month for each child of said deceased officer or 
private under sixteen years of age; the pension of such 
child to continue after such widow’s death or remar- 
riage until it reaches sixteen years, or, if it be insane, 
idiotic or otherwise permanently helpless, then during 
the period of such disability: Provided further, that 
said widow shall have married said soldier prior to the 
passage ofthis act. The fee of a pension agent or at- 
torney prosecuting any claim under said act is limited 
to $10 under penalty of fine and imprisonment. 
Another act adopts, in respect of inter-State and for- 
eigu commerce, the policy of the so-called ‘‘Anti-trust 
Laws” recently enacted by several States. This act 
declares illegal and punishable by fine and imprison- 
ment every contract, combination or conspiracy, in the 
form of a trust or otherwise in restraint of trade or 
commerce among the several States or with foreign 
nations or as between the States and Territories and 
the District of Columbia; also declaring it a misde- 
meanor punishable by fine and imprisonment for any 
person to monopolize, attempt to monopolize, or com- 
bine or conspire with any other person to monopolize, 
any part of the trade or commerce among the several 
States or with foreign nations. Any violation of this 
act, in addition to the penalty above mentioned, may 
be prevented or restrained by summary proceedings in 
equity, to be instituted by the several district attor- 
neys in the Circuit Courts, and in any such proceeding 
the court, in furtherance of justice, may cause other 
parties to be brought before it, and such parties may 
be summoned and served in any other district. It fur- 
ther provides that any property owned under any con- 
tract or by any combination or pursuant to any con- 
spiracy such as above mentioned, and being the subject 
thereof, in course of transportation between the States 
or to a foreign country, may be seized, condemned and 
forfeited to the United States as provided for property 
unlawfully imported into the United States; and any 
person injured in businexs or property by any violation 
of this act may recover three-fold damages and costs, 
including attorney’s fee, by suit in any Circuit Court 
in the district where defendant resides or is found. 
Another important act is that providing for the inau- 
guration in the city of Chicago, in the year 1892, of a 
national and international exposition of arts, indus- 
tries, manufactures and products of the soil, mine and 
sea, in commemoration of the four hundredth anni- 
versary of the discovery of America. Provision is 
made for the appointment of a world’s Columbian com- 
mission, which shall determine the plan and scope of 
the exposition, make regulations for and have the gen- 
eral supervision of the same; consisting of two com- 
missioners from each State and Territory, to be ap- 
pointed by the governors thereof, two from the Dis- 
trict of Columbia, and eight at large to be appointed 
by the president. This commission is authorized in its 
discretion to accept such site and buildings as may be 
offered for the purpose by, and erected at the expense 
of, the Illinois corporation known as the “ World’s 
Exposition of 1892,’’ whenever satisfied that the sum 
of $10,000,000, to be used and expended for the purposes 
of said exposition, has in fact been provided therefor; 
and the president, upon being notified by the commis- 
sion that such financial provision has been duly made, 
is authorized to make proclamation of the time and 





| place of holding the exposition and to ‘invite foreig 


nations to take part therein. The commission shall 
provide for the dedication of said buildings in Ch 

on October 12, 1892, and the exposition shall be open ty 
visitors not later than May 1, 1893, and closed not late 
than October 30th thereafter. It is explicitly provide 
that the United States shall not under any ciroyp. 
stances be liable in any manner for any acts, repregey. 
tations or liabilities of said Illinois corporation, norfg 
any debt or obligation incurred or created by said com. 
mission in excess of appropriations made by Congrey 
therefor; but the secretary of the treasury is author. 
ized to contract fora building to cost not exceed 
$400,000 for the government exhibits authorized to by 
placed therein. 

In aid of these purposes, the Illinois Legislature, hay. 
ing been convened in extra session on the 23d of July 
last, proposed an amendment to the Constitution of 
that State, to be submitted to the people at the genenl 
election in November, authorizing the city of Chicago 
to issue $5,000,000 of five per cent bonds, the proceeds 
to be used in pursuance of the act of Congress in aidof 
the world’s Columbian exposition; besides enacting g 
law granting to the authorities having charge of said 
exposition the use and occupation for its purposes ofall 
lands, submerged or otherwise, belonging to the State 
within the present limits of the city of Chicago; ala 
making provision for the condemnation of other lands 
for the like purpose, for a term not to exceed five 
years. 

By the act of February 22, 1889, provision was made 
for the division of Dakota into two States, and to en- 
able the people of North Dakota, South Dakota, Mon- 
tana and Washington Territories to form Constitutions 
and State governments and to be admitted into the 
Union. The conventions authorized by this act were 
held of July 4, 1889, and the Constitutions proposed by 
them respectively were subsequently adopted ; and the 
admission into the Union of the four new States thus 
organized was duly proclaimed by the president iu No 
vember last. 

Bills for like enabling acts for the Territories of 
Idaho and Wyoming were introduced and favorably 
reported in the fiftieth Congress, though not finally 
acted on; in view of which, territorial conventions 
were elected and met in Idaho on July 4, 1889, and in 
Wyoming on September 2, 1889, by which Constitutions 
were proposed to the people of those Territories re 
spectively, and were adopted at elections held in No- 
vember following. Memorials were presented to the 
fifty-first Congress for the admission of these two 
States under the Constitutions so adopted ; and by the 
act of July 3, 1890, the new State of Idaho, and by the 
act of July 10, 1890, the new State of Wyoming, were 
also admitted into the Union. 

Another act of general interest is the act to incor 
porate the North River Bridge Company, and to au- 
thorize the construction of a bridge and approaches s 
New York city across the Hudson river, and to regu 
late commerce over the same. Important supervisory 
powers in respect of the affairs of this company and to 
prevent excessive tolls, are conferred upon the inter 
State commerce commission. 

Of the highest importance is an act directing the pur- 
chase of silver bullion and the issue of treasury notes 
thereon, commonly known as the Silver Bill. By this 
the secretary of the treasury is directed to purchase, 
from time to time, not exceeding four million five hut 
dred thousand ounces of silver bullion per month, a 
the market price, not to exceed $1 for 371.25-100 grains 
of pure silver, to be paid for by treasury notes, 
deemable on demand in gold or silver coin and made 
legal tender in payment of all debts, public and private, 
except where otherwise expressly stipulated in the col- 
tract; and to coin two million ounces per month into 


standard silver dollars until July 1, 1890, and after that, 
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enough to provide for the redemption of said treasury 
notes. The act declares it the established policy of the 
United States to maintain gold and silver on a parity 
with each other upon the present legal ratio, or such 
ratio as may be provided by law. 

Another highly important act, consequent upon the 
so-called “* Original Package ” decision of the United 
States Supreme Court (Leisy v. Hardin, 10 Sup. Ct. 
Rep. 681), provides that intoxicating liquors trans- 
ported into any State or Territory, for use, consump- 
tion, sale or storage, shall on arrival therein be subject 
to the State or Territorial laws enacted in the exercise 
of the police powers, to the same extent as though pro- 
duced in such State or Territory, whether introduced 
jn original packages or otherwise. 

I need not dwell upon the importance of that decis- 
ion, or of the legislation induced by it. Seldom have 
been more impressively illustrated the extreme deli- 
cacy and difficulty of questions involving on the one 
hand the regulation by the National government of the 
commerce between the States—a power the concession 
of which was indispensable to.the framing and adop- 
tion of the Constitution—and on the other, the due ex- 
ercise by the States of the police powers reserved to 
them. 

I find among the acts of Congress passed and ap- 
proved up to August Ist no others which seem to re- 
quire mention here. Of those approved since then, 
copies were not procurable in time. 

It isa matter of great regret that up to this time 
neither of the bills introduced, in the House and Sen- 
ate both, for the relief of the Supreme and other courts 
of the United States, or rather, the relief of the suit- 
ors in those courts, has become a law. A bill provid- 
ing for an intermediate appellate court, upon the gen- 
eral lines repeatedly approved by this association, was 
reported by the judiciary committee of the Houseand 
passed that body in April last, but is still under con- 
sideration in the Senate, where other bills on the sub- 
ject are also pending. The report of yourspecial com- 
mittee, appointed last year to urge this legislation 


upon Congress, will inform you how their duty was 


discharged. But as indicating the constantly growing 
necessity for such relief, I copy the following statis- 
tics obtained from the docket of the Supreme Court, 
from a memorial presented by that committee, in No- 
vember last, to the president of the United States: 


“At the close of October Term, 1885, nine hundred 
and four cases remained on the docket of the Supreme 
Court, undisposed of. By cases docketed during Oc- 
tober Term, 1886, this number rose to one thousand 
four hundred and three, of which four hundred and 
fifty-five in all were disposed of during that term, leav- 
ing nine hundred and forty-eight cases undisposed of 
at the close of October Term, 1886, or a net increase of 
forty-four cases.” 

“At the beginning of October Term, 1889, the num- 
ber of cases docketed was one thousand two hundred 
and forty-three, since increased to one thousand four 
hundred and ninety-four; being a net increase of three 
hundred cases since the close of October Term, 1886, or 
less than three years.” 


I learn from the clerk of the Supreme Court that at 
the close of October Term, 1889, there remained on the 
docket of that court, undisposed of, eleven hundred 
and eighty (1,180) cases, being two hundred and thirty- 
two (282) more thau four years ago. 

Your committee, in that memorial, respectfully 
asked the president to call the attention of Congress to 
this subject, in his annual message; a request which 
Was cordially received by him and was complied with. 

Irespectfully recommend that at this meeting the 
— take further action on this important sub- 


During the past twelve months statutes were enacted 





by the Legislatures of twenty States and Territories in 
all; namely, at regular annual sessions in Massachu- 
setts, New Jersey, New York, Rhode Island and South 
Carolina; at regular or adjourned biennial sessions in 
Georgia, Iowa, Idaho, Kentucky, Louisiana, Maryland, 
Mississippi, Ohio, South Dakota, Virginia, Washing- 
ton and Wyoming; at a special session in North Da- 
kota, upon its admission as a State; and at extra ses- 
sions in Illinois, Tennessee and West Virginia. The 
session acts of Louisiana, New York and Maryland 
were published too late to obtain even advance sheets. 
Those of Idaho I could not obtain; but foran interest- 
ing review of the Maryland session acts of 1890, by State 
Senator Wirt, published in the Baltimore Sun, I am 
indebted to the member of the council from that State. 
The first State Legislature of Montana sat for ninety 
days, but enacted no law, because of a dead-lock. I 
have also examined the acts of 1889 of Michigan and 
New Hampshire, published too late for the president’s 
address last year; making twenty States whose legis- 
lation is to be reviewed, comprising in all eight thou- 
sand two hundred and ninety-four acts and joint reso- 
lutions. 

In the presideut’s address at your ninth annual meet- 
ing, in 1886, your attention was called to the great dis- 
proportion between the number of bills introduced into 
the State Legislatures and the number which became 
laws, *‘showing,’’ as was justly remarked, ‘ how 
largely the sessions are occupied by attempts at un- 
necessary or impracticable legislation;’’ and to the 
equally great disproportion, in some of the States, be- 
tween laws for the promotion of private and local in- 
terests and those of general public concern. 

Official statistics furnished to me give substantially 
similar results in reference to the legislation of the past 
year. 

In the Legislatures of eleven of the States above 
mentioned, the total number of bills introduced, in 
both houses, was ten thousand eight hundred and 
thirty-eight (10,838), besides a small number of joint 
resolutions. The total number of public laws enacted 
in the same States was eighteen hundred and seventy- 
eight (1878), or less than one-fifth of the number intro- 
duced; to which must be added three thousand six 
hundred and thirty-nine (3,639) private acts passed in 
the four States of Georgia, Kentucky, Virginia and 
Michigan, and sixty-six (66) in New Jersey, Iowa and 
Washington, no private acts being passed in the other 
four. The proportion, both as between bills introduced 
and laws enacted and as between public and private 
acts, varies very greatly in different States. In New 
Jersey, out of eight hundred and thirty-nine (839) bills 
introduced, three hundred and eleven (311) became 
laws, of which all but nine (9) were public acts. In 
Kentucky, three thousand and fourteen (3,014) bills 
were introduced and nineteen hundred and twenty-six 
(1926) acts passed, of which only one hundred and sev- 
enty-four (174) were public acts, as against seventeen 
hundred and fifty-two (1752) private or local. In Vir- 
ginia, of twelve hundred and seventy-one (1271) bills 
introduced, eight hundred and eighty-nine (889) were 
enacted, of which two hundred and forty-four (244) 
were public and six hundred and forty-five (645) pri- 
vate acts. In Michigan, of twelve hundred and seven- 
teen (1217) bills introduced, seven hundred and sixty- 
one (761) became laws, two hundred and seventy-seven 
(277) became public acts and four hundred and eighty- 
four (484) private or local. In Iowa, of nine hundred 
and forty-seven (947) bills introduced, only one hun- 
dred and thirty-five (135) became laws, of which eighty- 
five (85) were public and fifty (50) private; while in 
Wyoming of one hundred and fifty-seven (157) bills in- 
troduced, eighty-six (86) were enacted, all of which 
were public laws. The Mississippi session acts of 1890 
filla volume of eight hundred pages, containing five 
hundred and twenty-four (524) acts in all, in which no 
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distinction is made between acts of a public and of a 
private or local nature, though the proportion of the 
latter is apparently at least ten to one. 

These striking differences between the States in re- 
spect of private and local legislation are no doubt 
largely due to the constitutional restrictions in that 
regard adopted by many of them during the last 
twenty years; a fact, the real significance of which has 
excited much interest and comment, as well as the fact 
that of the forty-four States now composing the Union, 

‘only five provide for annual legislative sessions, the re- 
mainder for biennial. 

The details of State legislation may be thus grouped: 
first, statutes for the promotion of education and other 
public charities; then those relating to the protection 
of children and women, and to the domestic relations; 
next, those which concern the public safety, health and 
morals, including liquor laws, so-cailed; passing next 
to the statutes relating to labor and trade, including 
what are known as anti-trust laws, and those affecting 
railroads and other corporations; then to statutes look- 
ing to the development of the natural] resources of the 
States; then to legislation affecting legal rights and 
procedure and the administration of justice; finally, 
political regulations of a general character, pertaining 
to the machinery and functions of government. 


EDUCATION AND OTHER PUBLIC CHARITIES. 


Statutes in various States exemplify the traditional 
and characteristic care of our people for education and 
other public charities. 

Besides the usual appropriations in several States for 
existing institutions, North Dakota establishes a State 
scientific school, distinct from the State university, to 
be supported by State appropriations, in addition to the 
income of the congressional land grant of forty thou- 
sand acres set apart to it. Washington established a 
State university, under a board of regents, in which 
young men and women may receive, on equal terms, a 
liberal education in literature, arts and sciences; an 
appropriation being made for its benefit, and the con- 
gressional land grant for that purpose also set apart as 
a@ permanent fund. New Hampshire exempts Dart- 
mouth College, for ten years, from taxation upon cer- 
tain real estate. Georgia requires all branch colleges 
of the State university toadmit white female students, 
of proper age and qualifications, to equal privileges 
with those enjoyed by male students. 

Following the example of older States, Washington 
and North Dakota provide for the establishment, the 
former of one, and the latter of two, State normal 
schools, and Mississippi for a State normal school at 
Holly Springs. Georgia establishes, in connection 
with the State university, a first-class college for the 
education of white girls, having two departments, one 
industrial, for instruction in a variety of specified 
practical industries, including printing, telegraphy, 
book-keeping, industrial and decorative art, dress- 
making and domestic economy; the other normal, for 
the thorough training of teachers, each county being 
entitled to one scholarship, preference to be given to 
the daughters of deceased or disabled Confederate sol- 
diers needing such assistance. New Jersey provides 
for the enlargement of the State industrial school for 
girls, and requires the trustees to make quarterly re- 
ports to the governor. 

Nine States legislate concerning free common 
schools; North Dakota and Washington by elaborate 
general laws establishing a common-school system, 
Both these States, also South Dakota by a special act, 
require instruction to be given in the public schools in 
physiology and hygiene, with special reference to the 
effects of alcoholic drinks and narcotics upon the 
human system. The North Dakota general school law 
expressly declares that the Bible shall not be deemed 
a sectarian book, or be excluded from any public 





school, but may at the option of the teacher be rea 
daily, not exceeding ten minutes, without sectarian 
comment; but no pupil shall be required to be pregeg: 
at such reading against the wish of his parents 
guardian. Mississippi provides for an enumeration of 
the educable children throughout the State, as a bajy 
for the distribution of the common-school fund. Noy 
Hampshire and New Jersey provide for furnishing 
text-books and other supplies free of cost to all pupi 
in their public schools. Michigan supplies them fry 
to the children of indigent parents, and to all childry 
in any school district voting to levy a tax therefor 
New Jersey establishes sixty free scholarships in he 
State agricultural college as supplementary to her pub 
lic-school system, one to be filled from each Assembly 
district by competitive examination. Massachusetts 
requires all public schools to devote the last session 
before Memorial Day to exercises of a patriotio natur, 
and New Jersey directs the display of United State 
flags upon her school buildings during school hours, 

In Massachusetts, Ohio and New Jersey, cities and 
towns are authorized to levy taxes in support or aid of 
free public libraries. The New Jersey act authorizg 
any town or other municipality to accept its provisions 
by public vote, which being done a tax of one-third of 
a mill annually is levied for the support of a free pub- 
lic library. I am informed by the member of the 
council from New Jersey that this law was previously 
in force as to cities, and that under it, the city of New. 
ark now raises $30,000 annually for that purpose alone, 

In ten States, Massachusetts, Michigau, New Hamp- 
shire, New Jersey, North Dakota, Ohio, Wyoming, 
Georgia and Mississippi, various provision is made by 
law for the benefit and relief of soldiers of the Civil 
war, their widows and children, by the establishment 
or maintenance of soldiers’ homes, exemptions from 
taxation and preference in public employment. 

In eleven States, humane provision is made for the 
blind, the insane, deaf-mutes and indigent persons, 
including steps taken in Mississippi and South Caro- 
lina toward the establishment of asylums for insane 
colored persons; and provision made in Maryland for 
the removal of insane convicts from the penitentiary 
to an insane asylum. 


PROTECTION AND TRAINING OF YOUTH. 


In respect of the protection of youth, a consensus of 
legislative opinion is found in ten States which would 
have been highly gratifying to the royal author of the 
counterblast against tobacco. In New Hampshires 
fine of $50, in Virginia of $100, threatens him who sells 
cigarettes to minors; the Virginia act placing that 
dangerous combustible in the same category with pit 
tols, dirks and bowie-knives. In the other seven the 
prohibition includes the sale or gift of tobacco in any 
form, and in Kentucky the persuading any child to 
smoke it; but from this restriction the youth of Mary- 
land and Wyoming are emancipated at the age of fil- 
teon, though the latter denies them the consolation of 
pistols and bowie-knives until twenty-one, those of 
North and South Dakota and Virginia after sixteen, 
of Michigan after seventeen, and of South Carolius 
and Kentucky after eighteen, while in Georgia the 
weed remains proscribed durante minore aetate. 

Stringent enactments in Ohio, Michigan and New 
Jersey protect children against abandonment or ill- 
treatment by their parents or others. Michigan de 
clares every child under sixteen, whose parent of 
guardian habitually causes or permits its life, health 
or morals to be endangered, to be under the protection 
of public authority, and authorizes the courts to place 
such child in a suitable State institution; while New 
Jersey authorizes them to be placed in charge of incor 
porated humaue societies. 

Wyoming forbids the sale to any person under 
twenty-one of any pistul, bowie-knife or other deadly 
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weapon which may be concealed on the person. In A statute of Washington declares that every avenue 
Massachusetts it is made a State prison offense to print, | of employment shall be open to women, nor shall any 
publish, import, sell or distribute literature tending | person be disqualified by sex from pursuing any busi- 

t the morals of youth, and North Dakota | ness, profession or calling; but this act shall not be 


rru 
a aees by fine and imprisonment the sale, gift or | construed to permit women to hold public office. 


exhibition to, A trae th tt ber bee ee = MARRIAGE AND THE DoMESTIC RELATIONS. 

, magazine or 0 ‘ . . . 
paren nies or pictures and stories of deeds of | , Very little new legislation on this subject appears 
- lust or crime; also authorizing the exclu- for the past year. 
bloodshed, we f z e-reomes Cusine tefels of a Statutes in Michigan and North Dakota forbid the 
sion of minors from cour 6 solemnization of marriage except by license; as to 
soandalous or obscene nature. Steet which the latter imposes stringent conditions, includ- 

In Maryland, aro og oe oe “me be nn ing the consent of parents as to males under twenty- 
of all kinds, ey aoe Ene SS SSS rn pgm A one and females under eighteen. Both these States 
to have in their ines wend op aeeed hs = ~ authorize the courts to decree support to a deserted 
ie el ang © engaged in any Dusiness On the | wife, and the latter makes abandonment of wife or 

_ P p children a criminal offense. 

Compulsory ery oe s already in me — New Jersey makes desertion for two years, instead 
achusetts, Ohio and Michigan are amended by strin- | |» three as heretofore, a ground of divorce. Massachu- 
geut provisions concerning truants and juvenile disor- setts, in divorce suits for adultery, when the adverse 
desiy persons; amoug whom are classed habitual | ++ makes default, permits the alleged particeps 

; ’ 

trauts from any school in which they are enrolled as connie ron a ar and pacer ase the libel _— . 
pupils, aud children who, while attending any public PP F 
school are iucorrigibly turbulent, insubordinate or PuB.ic SAFETY, HEALTH AND MORALS. 
immoral in conduct, or habitually frequent streets and Numerous enactments in fifteen States, designed to 
public places without lawful employment preventing | protect the public safety, health and morals, illustrate 
their attendance at school. Severe penalties are also | the exercise of the ‘‘ police power,” so strongly de- 
imposed upon delinquent parents. The two former | nounced by the extreme disciples of Herbert Spencer 
States require every child between eight and fourteen | and the laissez fuire school, and the constitutional lim- 
to attend some public or private school, for the pre- | jts and application of which have become burning 
soribed period during each year, vicious and incorrigi- | questions of the day. I regret that limited space for- 
ble children being committed to truant or reform | pids mention in detail of many interesting provisions 
schools. North Dakota and Washington establish | jin these statutes. 
State reform schools for the commitment and reforma- Michigan, Iowa, South Dakota, West Virginia and 
tion of juvenile offeuders, and provision is made for the | Washington impose severe penalties upon proprietors 
enlargement of such schools in New Jersey and Michi- | of coal and other mines who fail to guard against dan- 
gan. gers and accidents of various kinds, and upon persons 

EMPLOYMENT FOR WOMEN AND CHILDREN. committing willful or malicious injury to any appa- 

Statutes regulating the employment of women and | ratus connected with their working. Kentucky, Mas- 
children in gtores, factories and mines, for their pro- | sachusetts, West Virginia, South Dakota and Wyom- 
tection against dangers to health, life or limb, are | ing make further detailed provision for the official in- 
enacted in Georgia, Massachusetts, Michigan, South | spection of mines, and investigation in case of acci- 
Dakota, Virginia and Wyoming. In Georgia seats | dents. 
must be provided by their employers for females en- The dangers from fire in hotels, factories, schools, 
gaged in manufacturing, mechanical or mercantile | theaters and other buildings where many persons con- 
establishments, when not on duty, and in Washington | gregate, are met by various stringent regulations in 
for female help in stores, offices or schools. Michigan | Rhode Island, Virginia, Massachusetts, Georgia and 
forbids the employment in any factory or store of any | New Jersey, requiring suitable appliances for escape. 
child under twelve, and of any boy under fourteen or Massachusetts makes stringent provision for the 
girl under fifteen for more than fifty-four hours per | regulation and supervision of electric wires in cities, 
week, and no person under sixteen is allowed to clean | including their proper insulation, the removal of all 
machinery while in motion. Ohio forbids in general | abandoned wires, and a valuable provision that to 
terms the employment by any person or corporation | every such wire, at the point of support, shall be affixed 
ofuny child under sixteen in such manner as to en- | a tag or mark distinctly designating the owner or user. 
danger life or limb, health or morals; South Dakota Michigan prohibits, under severe penalties, the con- 
the employment in mines of any child under fourteen. | cealed transportation or the careless sale of dangerous 
The Constitution of Wyoming forbids any boy under | explosives. In Virginia, the destruction, by dynamite 
fourteen aud any female whatever to be employed in | or other explosive, of any dwelling, if at night or en- 
or about any coal, iron or other dangerous mines, | dangering human life, is punishable with death; being 
except for office or clerical work. Massachusetts for- | otherwise a penitentiary offense, as is the destruction 
bids any elevator running over two hundred feet per | by like means of any public building, warehouse or 
minute, to be operated by any person under eighteen, | manufactory. 
and any elevator whatever to be placed in charge of Ohio requires druggists, selling poisons, to affix to 
any person under fifteen. Michigan, by another act, | each bottle a red label, not only warning of their char- 
imposes fine and imprisonment upon the proprietors | acter, but naming at least two of the most readily ob- 
of any shop or factory in which the health or safety | tainable antidotes. 
of employees is endangered by improper heating, Michigan forbids the confinement of any person, 
lighting, ventilation or sanitary arrangements, or | alleged to be insane, in any public or private asylum, 
insufficient means of egress in case of fire, or by eleva- | except under a commitment from a probate judge, 
tors, machinery or apparatus not provided with proper | based upon the certificates of two reputable physicians 
safeguards against accident. Virginia forbids any | appointed by him, given under oath. 
child under fofirteen, and any female, to work in any Kentucky requires all persons moving traction or 
factory more than ten hours in any one day, imposing | portable engines on public roads to keep a warning 
& fine upon proprietors making contracts in excess | messenger two hundred yards in advance, also making 
thereof; and Massachusetts imposes a fine upon any | them liable for any injury to county bridges. By a 
Manufacturer in whose establishment any woman is | special act, Kentucky makes it a misdemeanor for any 


employed between 10 Pp. M. and 6 A. M, person on a passenger steamer on the Big Sandy river 
e. 
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to discharge fire-arms or engage in a fight, unless in 
self-defense, or to raise a disturbance of any kind. No 
preamble or other explanation being givenin the act, 
it remains uncertain whether steamboats navigating 
the Big Sandy river in particular are thus brought be- 
neath the protecting aegis of the law, because the waters 
of that stream are of a peculiarly exciting quality, or 
because its indolent flow and soothing murmur make 
such diversions peculiarly inappropriate to its sunny 
sand-bars. 

The care of public health is a subject of various 
statutes in twelve States. New Jersey, Washington 
and North Dakota create State boards of medical ex- 
aminers, without a license from whom no person may 
lawfully practice medicine, and a license may be re- 
fused or revoked for unprofessional or immoral char- 
acter or couduct, and in North Dakota “for publicly 
advertising special ability to treat or to cure diseases 
which in the opinion of said board it is impossible to 
cure,’’ though an appeal to the governor is allowed. 
Another act of North Dakota while recognizing the 
needs of anatomical science, imposes wise and humane 
restrictions upon its votaries. Kentucky, by an 
amendatory act, transfers the licensing power from the 
faculties of legally chartered medical schools to the 
State board of health, but forbids any travelling em- 
piric to register or practice medicine within the State. 
As indicating the progress of public sentiment, I re- 
call with some amusement a conversation ten or fifteen 
years ago with a legislator in another State, who in- 
diguantly refused to support a similar statute on the 
ground that if a free American citizen chose to consult 
a quack doctor, it was nobody’s affair but hisown; but 
that State has now for years required physicians and 
surgeons, dentists and druggists alike to be registered 
and licensed by the State board of health. A like 
growth of public sentiment in another direction is in- 
dicated, and the old maxim that prevention is better 
than cure exemplified by a New Jersey statute author- 
izing the incorporation, by certificate, of associations 
for promoting the interests of cycling and athletic 
sports. New Jersey also enlarges the powers of town- 
ship boards of health, making further provision against 
danger from epidemics or contagious diseases in public 
and private schools. 

New Jersey, Virginia and North Dakota also forbid 
the practice of dentistry without previous examina- 
tion and license from the State board of dental exam- 
iners. 

The sale of drugs is regulated and their adulteration 
made a criminal offense by amendatory or original 
statutes in Georgia, New Hampshire, New Jersey, 
North Dakota, Rhode Island, Ohio and South Dakota; 
iv all which States it is unlawful for any but a regis- 
tered and licensed pharmacist to sell drugs, and severe 
penalties are imposed for their adulteration. In Georgia 
every manufacturer or vendor of drags must, on de- 
mand by any person interested, furnish a sample for 
analysis by the State board of pharmacy, who are re- 
quired to prosecute in case of adulteration. Ohio de- 
clares what shall be the standard of drugs for purity 
and what constitutes the adulteration of food. In 
New Jersey a vendor of adulterated drugs may defend 
by showing that he procured them in good faith froma 
resident of that State, with warranty in a form pre- 
scribed—the giving a false warranty being also a mis- 
demeanor. 

In Michigan and Virginia it is declared a misde- 
meanor to sell as cider vinegar, any vinegar not made 
exclusively from pure apple juice or to sell any adul- 
terated vinegar; and in Kentucky every package con- 
taining vinegar sold must bear a brand or label stating 
the material and process of manufacture. Michigan 
also enlarges the powers of the State veterinarian live 
stock commission, with stringent provisions against 
dangers from domestic animals suffering from con- 
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tagious or infectious diseases. Virginia prohibits the 
sale, within that State, of any fresh meat slaughtereg 
one hundred miles or more from place of sale until jp, 
spected, at such place; but this act was held void in 
April last, as a regulation of inter-State commeree, 
the United States Circuit Court for the Eastern Diy 
trict of Virginia (Jn re Rebman, 41 Fed. Rep. 867), ci, 
ing the decision of Judge Blodgett, in 1889, in th 
Northern District of Illinois, against the validity of, 
Minnesota statute which in effect excluded all dreggej 
meat slaughtered outside of that State (Swift v. Sy. 
phin, 39 Fed. Rep. 630); alike conciusion also having 
been reached by the Minnesota State courts. Provig 
ion is made in New Hampshire and Massachusetts 
against polluting the water supply of any city, town o 
Village. 

The purity of dairy products is the subject of legis. 
lation in several States. Michigan prescribes the stand. 
ard of pure milk, authorizing inspection aud analysis 
for its adulteration; imposing stringent penalties upon 
the sale of adulterated milk, and requiring the word 
**skimmed milk” to be painted in letters an inch long 
on all vessels containing milk for sale from any partof 
which the cream has been removed. Ohio and Wash. 
ingtou prohibit the manufacture or sale of butter or 
cheese not made from unadulterated milk or cream; 
though permitting the same of oleomargarine under 
prescribed conditions which shall inform the purchaser 
or consumer of its true character. 

Under the head of public morals, one notes with sat- 
isfaction the enactment by the new States of Wash. 
ington and Wyoming of statutes imposing severe pen. 
alties upon those engaged or in any way assisting in 
prize-fights, also a statute of Georgia making cock- 
fighting and betting thereon a misdemeanor; alsoa 
statute of Maryland prohibiting book-making, pool 
selling and gambling or races, cock-fights and the like, 

Another very comprehensive statute of Maryland de- 
clares it a misdemeanor for any person to willfully in 
stigate, engage in or in any manner further any act of 
cruelty to any animal, thereby unjustifiably causing 
physical pain, suffering or death; terms broad enough 
perhaps to include the vivisection controversy. 

Another statute of Georgia makes it a misdemeanor 
to advertise or publish in any way any lottery, giften- 
terprise or other scheme for hazarding any thing of 
value. In Kentucky this odious species of gambling 
received special attention from the Legislature. The 
governor having called attention to the subject in bis 
message, a joint resolution was adopted, early in the 
session, for the appointment of a joint special com- 
mittee, with ample powers, to inquire under whatleg- 
islative grants lotteries were being operated in that 
State, and report thereon without delay. Subsequently 
several acts were passed, evidently intended to extir- 
pate that evil. By one the State auditor was forbidden 
to license any person to operate the Frankfort lottery 
or Henry Female College lottery; by others were re- 
pealed outright sundry acts and amendatory acts 
passed in 1815, 1837 and afterward, authorizing lotteries 
for the benefit of the grand lodge of Kentucky, of 
Shelby College, of the city schools of Frankfort, and 
other like purposes; and it was declared unlawful for 
any newspaper, magazine or periodical in the State to 
advertise or publish any lottery drawing or scheme of 
chance or to circulate any announcement or statement 
concerning the same. The preamble to each of these 
acts in vigorous terms denounces lotteries as a most 
demoralizing and odious system of gambling, degrad- 
ing to the State, inducing idleness and crime, produce 
tive of extensive evils and injury to the people of the 
Commonwealth, injurious to public morals, and im 
moral in all its tendencies. Another statute of Ken 
tucky makes it a misdemeanor to play with dice any 
game on which money is bet or lost, and a felony 
keep, manage or operate any such game, in connection 
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with which may be mentioned another statute of Ken- 
tucky making it a misdemeanor for the official time- 
keeper at any trotting-race, when the result of the 
race makes a record, to willfully and falsely announce 
a different time from that made by the horse. 

Here also, perhaps, should be noted the Massuchu- 
setts statute concerning what are known as option con- 
tracts. This provides that whoever contracts to buy 
or sell, or employs another to buy or sell on his behalf, 
upon credit or margin, any securities or commodities, 
go defined as to include every description of personal 
property and choses in action, having at the time no 
intention to actually receive and pay for or deliver the 
property sold or ordered to be sold or bought, may re- 
cover from the other party to the contract, or from tho 
person employed to buy or sell in his behalf, and pay- 
ment made or the value of any thing delivered, pro- 
vided each other party or other person employed had 
reasonable cause to believe that no intention to actu- 
ally perform existed ; and the fact that the seller or the 
person employing another to sell in his behalf did not 
own such property at the time of selling or giving the 
order to sell, and the fact of settlements made without 
actual delivery, shall each of them be prima facie evi- 
dence that no intention to actually perform the con- 
tract existed, and that the contracting parties had 
reasonable cause to so believe. 

Michigan prohibits the posting in any public place of 
any picture or representation of murder, fighting or 
personal violence, or commission of any crime, or any 
representation of the human figure which would be 
indecent if a living person so appeared on a public 
street; a statute whose general enforcement would 
impose wholesome restraints upon a certain class of 
highly-colored, if not high art. New Jersey forbids 
the exposing ‘to public view of the body of an exe- 
cuted criminal, and any public funeral or gathering in 
connection with the burial thereof, but relatives 
within the second degree or attending clergymen may 
attend such funeral. 

Concerning libellous publications, the ancient doc- 
trine was, at least in criminal cases, ‘‘the greater the 
truth the greater the libel;”” but by modern statutes, 
in some States, the truth has been made a complete 
defense. The Constitutions of Wyoming and North 
Dakota add the wholesome and much-needed qualifi- 
cation, that ‘‘in all prosecutions for libel, the truth, 
when published with good motives and for justifiable 
ends, shall be a sufficient defense, the jury having the 
right to determine the fact and the law under the di- 
rection of the courts.”” Michigan denies exemplary 
damages for libel unless the plaintiff, before bringing 
suit, has notified the defendant to publish retraction 
and allowed reasonable time therefor; compliance 
with which may be shown in mitigation of damages. 
A Massachusetts statute punishes by fine and impris- 
oument the writing, printing, posting or distributing 
of any anonymous circular or poster reflecting on the 
personal character or political action of any candidate 
for public office. 

Michigan makes it a felony for any executor, admin- 
istrator or guardian to convert to his own use any 
money or goods of the deceased when legally required 
to account therefor, and like statutes in Wyoming and 
Georgia, include trustees and other persons acting in 
fiduviary capacity. Statutes of this kind have been 
enacted during recent years in various States; the 
only wonder is that they were not enacted long before. 

On the other hand, the statutes of several States re- 
flect the humane and growing sentiment that the pun- 
ishment of crimiuals should contemplate, and as far as 
possible provide, for their reformation. Ohio author- 
izes general, or what are known as intermediate, sen- 
tences for all persons for the first time convicted of 
felony below murder in the second degree, the board 
of managers of the penitentiary being authorized to 

4 





‘terminate the imprisonment of any person so sen- 


tenced in case of good conduct, at not less than the 
minimum of imprisonment provided by law, and if 
sentenced for more than one successive term for sepa- 
rate offenses, to remit the succeeding term or terms at 
the close of the first. Similar acts were passed by New 
York and Michigan in 1889, but with further provis- 
ion for allowing prisoners so sentenced to go at large 
on parol, subject to be retaken and imprisoned for 
violating its conditions. A Kentucky statute limits 
the number of penitentiary prisoners who may be pa- 
roled in any one year to five per cent. An Iowa stat- 
ute provides for shortening the time of convicts as a 
reward for good conduct, at the rate of one month for 
the first year and an additional month for succeeding 
years until one-half is remitted, but such ‘good 
time ” to be forfeited by misconduct or attempted es- 
cape; and another act of that State appropriates $1,000 
to be expended by the Iowa Prisoners’ Aid Associa- 
tion in helping discharged convicts to an honest life. 

Under the same head of public morals may be no- 
ticed the liquor laws enacted during the past year in 
various States, though I can only allude to them, not 
even attempting a summary of their voluminous and 
elaborate details. 

Michigan, in two elaborate acts, adopts what is 
known as the high-license system, but also provides 
for local option, by which the license system may be 
suspended and complete prohibition established in any 
county, for not less than two years, and until repealed 
by popular vote. Both acts make provision for exem- 
plary damages recoverable in a civil action by a wife, 
child, parent, guardian, husband or other person in- 
jured in person or property, means of support or 
otherwise, by any intoxicated person against the per- 
son furnishing liquor to him, stringent provision also 
being made against the adulteration or sale of adul- 
terated liquors. 

In Iowa the existing prohibitory law is amended by 
still more elaborate and stringent provisions for its 
enforcement. Among others, all permits to sell liquors 
are declared personal trusts, which may be suspended 
or revoked by the District Court granting them; and 
no holder of a permit may sell or deliver any liquor 
except in pursuance of a printed or written request, 
giving the name and residence of the applicant, who 
must sign it in his true name, to be attested by the 
permit-holder’s own signature, stating that the appli- 
cant is not a minor, the true purpose for which the 
liquor is wanted, and that neither the applicant nor 
the person desiring it habitually uses liquor as a bev- 
erage; all which being complied with, the permit- 
holder is still forbidden to comply with the request 
unless he personally knows or has other satisfactory 
proof that those statements are true. 

Stringent and elaborate prohibitory laws are en- 
acted in North Dakota and South Dakota, in each of 
which States a separate prohibition article was adopted 
in November last as part of the Constitution. Both 
these acts make holders of permits to sell liquor liable 
in damages to the fatber, mother, husband, wife, 
guardian or relative of any person to whom they shall 
furnish liquor after notice from the latter to the con- 
trary. In North Dakota all compensation for liquors 
sold in violation of the act, whether money or other 
thing of value, shall be held to have been received 
against equity and good conscience, and upon a valid 
promise of the receiver to pay tothe person furnishing 
such consideration the amount of such mouey or value 
of such thing. It may be said in brief that these va- 
rious acts include every conceivable provision against 
their violation or evasion, supported by legal presump- 
tions based on prima facie evidence, which would 
seem to make escape from them quite impossible. 

The legislation of Mississippion this subject is pecul- 
iar. The Laws of 1890 contain more than twenty spe- 
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cial acts, like many others passed the preceding years, 
prohibiting the sale of liquor within a specified dis- 
tance of certain churches, school-houses and other 
designated places--e. g., within two miles of Ethel 
school-house in Attala county, within five miles of 
Mouut Nebo church, within three miles of Artesia, 
within eight miles of Grace chapel, Kemler county 
within half a mile of Dunbar’s canning factory, Bay 
St. Louis. An amendatory act enforces existing laws 
prohibiting the sale of intoxicating drinks in any 
couuty where the same is prohibited by law. 

Rhode Island makes further provision for the de- 
struction of liquor vessels forfeited to the State for 
violation of existing law. Georgia makes it a misde- 
meanor to sell_or furnish liquor to any intoxicated 
person. 


LABOR, TRADE AND CORPORATE ORGANIZATIONS, 


Statutes in twelve States, diverse in subjects and in 
importance, reflect the public opinion of their people 
concerning the rights and duties of those engaged in 
various kinds of labor. 

Georgia limits to eleven hours per day, or sixty-six 
hours per week, the hours of labor required of all per- 
sons employed in any cotton or woolen manufactur- 
ing establishment, ‘‘ except engineers, firemen, watch- 
men, mechanics, teamsters, yard employees, clerical 
force, and all he)p that may be needed to clean up or 
make necessary repairs or changes in or of machinery,” 
and except what may be necessary to make up lost 
time, not exceeding tén days, caused by accidents or 
other unavoidable circumstances; contracts in viola- 
tion of said act to be void, and the employer liable for 
$500 penalty for benefit of the board of education. 

Massachusetts makes nine hours a day’s work for all 
laborers, workmen or mechanics in the employ of the 
Commonwealth, or of any city or town thereof. The 
Constitution of Wyoming provides that eight hours’ 
actual work shall constitute a lawful day’s work in all 
mines and on all State and municipal works. 

Ohio, under the appropriate title of ‘Au act to pro- 
vide against accidents on railroads, and limit the 
hours of service,’’ forbids any company operating a 
railroad over thirty miles in length, under penalty of 
$150 fine, to permit or require any conductor, engi- 
neer, fireman or brakeman, after being at work on any 
train for twenty-four consecutive hours, except in case 
of casualty, to again go on duty or perform any work 
until he has had at least eight hours’ rest: Further 
providing, that ten hours’ labor shall constitute a day’s 
work, and for every hour’s work in excess thereof 
railroad employees shall receive extra pay. 

Virginia forbids steamboat companies to load or un- 
load on Sunday any steam vessel arriving in her 
waters, except for the transportation of mails, passen- 
gers and baggage, through freight in transit, live stock 
or perishable articles, and freight unloaded or taken 
on at an intermediate port or final destination. Fol- 
lowing the example set by several other States, Ohio 
and Iowa declare the first Monday in September, an- 
nually, a legal holiday, to be known as Labor day. 

In several States provision is made, original and 
amendatory, for the establishment or continued sup- 
port of bureaus of labor statistics; for which New 
Jersey and Rhode Island make further appropriations. 
In Ohioan amendatory act directs the commissioner 
of labor statistics to estublish in every city of the first 
class and of the first and second grade of the second 
class, a free public employment office, under a super- 
intendent, who shall keep, free of charge, a record of 
all applications by persons desiring to employ labor or 
to be employed, printed lists of which shall be dis- 
tributed and posted weekly by said superintendents 
throughout the State. South Dakota establishes a 
bureau of labor statistics, with ample powers for the 
collection of information concerning all departments 
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of labor, especially the commercial, industrial, gogigl 
and sanitary condition of the working people, to bg 
fully reported to the governor for the use of the 
islature; also creating the office of inspector of mines, 
who shall, besides supervising the condition and may. 
agement of all mines in respect of their safety, maka 
yearly reports to the governor concerning all serious 
accidents, also collecting and reporting statistical jp. 
formation tending to promote the development of the 
mineral resources of the State. North Dakota further 
defines and enlarges the duty of the commissioner of 
agriculture aud labor, making elaborate provision for 
the collection of statistics and information concerning 
all departments of labor, including reports of labor on 
ganizations, their nature and results. 

Michigan establishes a State court of mediation, 
and Massachusetts amends an existing act providing 
State board of arbitration, for the settlement of con 
troversies between employers and employees. To eagh, 
power is given to compel testimony, and to make in. 
quiries concerning controversies submitted to them, 
but neither has power to compel obedience to its con- 
clusions. 

In Michigan this court is required, whenever a strike 
or lockout occurs or is seriously threatened in any part 
of the State, to endeavor by mediation to effect amica- 
ble settlement, and to make yearly reports to the Leg. 
islature, with such statements and suggestions as to 
legislation as may conduce to harmonize relations be- 
tween employersand employees. The Massachusetts 
act authorizes the board to employ two expert assist- 
ants, cognizant of the business or trade in question, to 
be nominated one by either party to the controversy, 
to obtain and report to the board, on oath, informa 
tion concerning wages, methods and grades of workin 
such trade or business. Both acts require the parties 
submitting the dispute toJpromise in writing to con- 
tinue in business or at work, without any lockout or 
strike, until a decision is rendered, provided this be 
in Massachusetts, within three weeks, and in Michigan 
within ten days after the investigation is completed. 

Several States provide against certain kinds of fraud 
or unfair conduct between parties to labor contracts; 
Georgia and South Carolina, in respect of farms cul- 
tivated on shares by summary trial and punishmentet 
a land-owner defrauding the laborer, and of a laborer 
willfully and unreasonably refusing to fulfill his con- 
tract or fraudulently carrying away any part of the 
crop; Ohio, by declaring void any agreement by arail- 
road employee waiving damage for injury from acei- 
dent, defect or insufficiency in cars or machinery, and 
making proof of defective machinery prima facie ev- 
dence of negligence; also forbidding railroad com- 
panies to withhold any wages for dues in any society 
or to require any employee to join any organization, 
and requiring them, if demanded within ten days, 
give any discharged employee written reasons for bis 
discharge. Maryland also makes it unlawful for avy 
railroad company to withhold from its employees any 
part of their wages for relief or insurance purposes 
West Virginia forbids combinations or intimidations 
to prevent any person from working in any mine, but 
this shall not prevent two or more persons from ass 
ciating themselves together, under the name of 
Knights of Labor, or any other name, for any lawfal 
purpose, or from using moral suasion to induce aly 
one not to work. Wyoming makes fraudulent weigh 
ing of coal at the mine a misdemeanor, aud requiring 
all coal mined at rates by the quantity, whether by 
machinery or by hand, to be weighed at the mine be 
fore passing over a screen, unless the miners otherwise 
agree. Kentucky authorizes labor unions to 
brands and labels and recover damages for the uual 
thorized use for the same. 

Ohio provides that in all damage suits against ral- 
road companies for negligence, every employee 
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such company having control of any other employee 
shall be deemed his superior and not his fellow-ser- 
vant, including avy employee in any other department 
not having power or control therein. 

New Jersey gives to silk-finishers a lien upon goods 

in their possession to be prepared for sale, for 
the amount due them for labor and materials fur- 
nished in their work. Iowa gives to all miners and 
Jaborers working in coal mines a lien for the value of 
their labor upon all property used in constructing and 
operating the mine, real and personal, to the like 
amount, and to be enforced in like manner as me- 
chanics’ liens; also requiring the payment in full, to 
anamount not exceeding $100, of all claims of em- 
ployees for labor within ninety days preceding, when- 
ever the property of ‘any person or corporation is 
seized under process from any court or placed in the 
hands of a receiver or trustee, if such claim be pre- 
sented, on oath, within thirty days thereafter. 

Another act in the interest of labor is one by which 
Ohio requires every incorporated manufacturing, min- 
ing, mercantile, street railroad, telegraph, telephone, 
express, water and construction companies, and con- 
tractors building railroads to pay each employee his 
wages up to within ten days of date of payment, twice 
in each month, either in lawful money or check upon 
abank not more than eight miles distant from the 
place of performing the labor, under penalty of $100 
fine for each violation of the act, final jurisdiction in 
all cases thereunder being given to justices of the peace, 
mayors and police judges, and the county treasurer to 
pay all costs in case the fine cannot be collected, but 
not more than one conviction of the same corporation 
is permitted within the same two weeks. 

Under the head of laws directly affecting trade may 
be mentioned those fixing the lawful rate of interest. 
In North Dakota the rate is seven per cent, or by spe- 
cial contract, not exceeding twelve, all contracts and 
securities directly or indirectly reserving more, or un- 
der which the borrower receives less than the princi- 
pal agreed on, being declared usurious and absolutely 
void except as against holders of negotiable paper in 
good faith for value before maturity, with other strin- 
geut provisions for preventing evasion of the law. 
South Carolina fixes lawful interest at seven per cent, 
or by express agreement, eight per cent, all interest 
being forfeited in case of usury. In Iowa the legal rate 
is changed from ten to eight per cent. 

In addition to the seven States reported last year 
as having passed what are known ag ‘anti-trust 
laws,” substantially similar statutes have been since 
enacted in Iowa, Kentucky, Michigan, Mississippi, 
North Dakota, South Dakota and Washington, besides 
express provisions to the like purpose in the Constitu- 
tions of Idaho, Montana, North Dakota, Washington 
and Wyoming. These laws jprohibit, and declare to 
be a conspiracy, all contracts, agreemeuts, combina- 
tions, understandings, pools and trusts, the purpose or 
intent of which shall be to limit, control or regulate 
the production of any article or commodity, 
or to enhance, control or regulate the mar- 
ket price thereof, or to prevent or restrict free 
competition in its production or sale. Severe penalties 
are provided against individuals and corporations be- 
coming parties to any such conspiracy, including the 
forfeiture of corporate franchises, and in some of the 
States mentioned the secretary of State is required to 
demand of all corporations organized under its laws an 
answer, on oath, to the inquiry whether it has merged 
any part of its business or interest in any trust or com- 
bination such as prohibited, on penalty of baving its 
charter declared revoked by that officer, a provision 
Which the courts of Missouri have held void as con- 
ferring judicial powers upon an Officer of the execu- 
tive department. 

ce companies, by a Virginia act, are required 
> 





to furnish to the insured, upon application therefor, 
forms for preliminary proof of loss, such as required 
by the policy, failing which the insured is released 
from obligation to furnish any such proof. 

A species of imposition not unknown elsewhere has 
induced the enactment of acts substantially similar in 
Massachusetts and Rhode Island, for the protection of 
the public against ‘itinerant vendors.” These are de- 
fined to be persons engaged in temporary business, 
whether in one locality or travelling from place to 
place, exhibiting merchandise for inspection and sale 
in any building or structure, but not including com- 
mercial travellers, street hawkers or wagon peddlers, 
All such vendors are required to deposit $500 with the 
secretary of the Commonwealth, and to take out a 
State license at $25, and local license based upon 
sworn valuation of the stock of goods; and they are 
forbidden to advertise any sale as an insurance, bank- 
rupt, insolvent, receiver’s, manufacturer’s or closing- 
out sale without previously filing with their applica- 
tion for State license a sworn statement of all facts 
and details touching the history of such goods, and 
necessary fully_to identify the same, severe penalties 
being imposed for any violation of the act. The ten- 
dency of such enactments to clip the wings of fancy, 
and to bring down to the level of plain prose many 
poetic statements, attractive to the feminine mind 
on bargains bent, is sufficiently obvious. 

Among statutes concerning corporations other than 
railroads may be noted those of Georgia and Michi- 
gan, concerning guaranty or security and trust com- 
panies. The former authorizes guaranty or security 
companies organized in that State to become joint or 
sole sureties upon the bonds of all State and county of- 
ficers. By the latter, companies organized to accept 
and execute personal trusts may receive and hold any 
real or personal property upon any trust whatever 
committed to them upon any condition whatever by 
any person, including married women, minors, bodies 
corporate and State or Federal courts, and may exe- 
cute such trusts. They may also be appointed by any 
court as executor, administrator, guardian, receiver 
or assignee, giving such security as the court may re- 
quire in addition to a deposit of securities with the 
State treasurer in amount not less than one-half their 
capital stock, and not exceeding $200,000; but such 
companies must report to the commissioner of the 
bank department as required under the General Bank- 
ing Law of the Stute. Legislation of this kind, either 
general or special, has become noticeably frequent 
among the States during the past few years. In Mary- 
land, special charters containing such powers were 
granted or amended by eleven separate acts. 

Three important general acts of North Dakota have 
a significant relation to the natural resources of that 
great State as a producer of grain. One provides, with 
voluminous detail, for the incorporation of companies 
for constructing and operating warehouses and eleva- 
tors, for the purchase, storage and shipping of grain. 
The others prescribe regulations for the protection of 
the public, and of parties storing grain therein; declar- 
ing all persons engaged in buying and selling grain ata 
fixed place, in buildings maintained for that purpose, 
to be public warehousemen, who must procure a 
county license and also a State license from the rail- 
road commissioner; large powers being given to that 
officer for the general supervision of the grain interests 
of the State, in accordance with many stringent and 
detailed regulations concerning the inspectiou, weigh- 
ing and handling of grain and the manner of issuing 
and dealing with warehouse receipts. 

The regulation of railroads holds a prominent place 
in the legislation of the past year. Numerous statutes 
on that subject, some of great local importance, others 
of general interest, were enacted in fourteen States, 
namely, Georgia, lowa, Kentucky, Massachusetts, Mis- 





174 


THE ALBANY LAW JOURNAL. 








sissippi, New Hampshire, New Jersey, North Dakota, 
Ohio, Rhode Island, South Dakota, Virginia, Wyoming. 
It is not practicable to give their details here. In several, 
the extensive powers of supervision and control] here- 
tofore intrusted to the State railroad commissioners 
are enlarged. In Georgia, their schedules are made 
prima facie evidence; in Mississippi, the regulations 
made by them are declared prima facie reasonable and 
their findings prima facie evidence of negligence. Some 
of these acts directly prescribe, others require the rail- 
road commissioners to prescribe and enforce regula- 
tions concerning rates of transportation, speed of 
trains, obstructions at crossings, precautions against 
collisions and other accidents, adequate depot accom- 
modations and facilities for shipment, the construc- 
tion and maintenance of cattle-guards, road and farm 
crossings, of side tracks to mines and manufacturing 
establishments, and of improved switch and signal sys- 
tems, and the prevention of fraud or unjust discrim- 
ination in the weighing, billing and transportation of 
freight; severe penalties being prescribed or author- 
ized for their enforcement. 

Rhode Island, Michigan and Maryland require safe 
heating appliances to be substituted within a limited 
time, for ** the deadly car stove,’’ and Iowa forbids any 
new cars to be built or old ones repaired or any cars to 
be used after a prescribed period, unless provided with 
automatic safety couplers and automatic power-brakes, 
making it unnecessary for brakemen to go between 
cars in coupling or uncoupling them. 

Enactments like these are noteworthy, not more for 
what they prescribe, than because they show how far- 
reaching were the decisions in Munn v. /llinois and 
The Granger Cases in 1876, and other judgments of the 
United States Supreme Court affirming the inherent 
power of the States to regulate every employment, and 
the use of all private property, and in which the public 
has an interest. Later decisions, such as Railroad 
Commission Cases, in 1885 (Stone v. Farmers’ L. & T. 
Co., 116 U.S. 307) and the Minnesota Milk Case, in 
March last (Chicago, etc., Ry. Co. v. State of Minnesota 
ex rel., etc., 10 Sup. Ct. Rep. 462), showing how easily 
regulation, unrestrained by constitutional safeguards, 
may become confiscation; to say nothing of State laws 
forbidding absolutely the manufacture and sale of ar- 
ticles confessedly fit and wholesome for human food, 
held by the Supreme Court, in Powell v. Pennsylvania, 
127 U. 8. 678, not to be within the fourteenth ameud- 
ment, and sustained by the courts of Pennsylvania and 
Missouri, but held void, as against common right, by 
the New York Court of Appeals. Questions like these, 
involving the just limits of legislative power, demand 
the most thoughtful consideration of our profession, 
in the light both of constitutional provisions and of 
the principles of natural right; but this is not the time 
or place for such an inquiry. 

Among acts of local importance concerning railroads 
may be mentioned one in New Hampshire authorizing 
the consolidation of important trunk lines, also acts in 
Massachusetts and Rhode Island to promote the aboli- 
tion of railroad crossings at grade. A legislative con- 
troversy in Massachusetts over a grant of street rail- 
way franchises, resulting in the appointment of a 
special committee to inquire into alleged lobby 
methods, probably contributed to the enactment of a 
statute, presently to be mentioned, strictly regulating 
the employment of counsel and agents to promote 
pending legislation. 


_—_— > 
INSURANCE BY LIFE-TENANTS. 


HETHER the life-tenant of real property is bound 

to insure the buildings, at his soie expense, is a 
question of much practical importance. The author of 
“Insurance on Trust Property,” 42 Alb. L. J. 25, 
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deems the question rightly settled in the affirmative, 
so far as this State is concerned, by the Matter of Al 
bertson, 113 N. Y. 434, and Woodward v. James, 15 id, 
346. Is it so settled? 

It is true that, in the Matter of Albertson the result 
of the decisiou was to charge the life-tenant with the 
insurance premiums, as well as with the taxes, the jp. 
terest on a mortgage, eto.; but it should be noted thy 
the appellants made no distinction between the inggr. 
ance premiums and the other charges, and that th 
opinion of the court does not contain a single reference 
to insurance premiums. Premiums, interest, taxes and 
other charges were all bunched by the appellants, who 
asked for exemption from all. They claimed that the 
terms of the will entitled them to such exemption, No 
argument was made by counsel on either side as to the 
liability of the life-tenant to keep the buildings insured 
at her expense, nor was this point discussed in the 
opinion of the court. The case simply construesa will, 
It does not profess to, nor does it lay down any rule as 
to the liability of life-tenant or of remainderman for 
insurance premiums. The same is true of Woodward 
v. James, 115 N. Y. 346. It is therefore confidently 
submitted that there is nothing in either of these re. 
cent decisions to shake the authority of Peck v. Sher- 
wood, 56 N. Y. 615. 

But the writer of the article in question contends 
that his views are supported by principle as well as by 
precedent. To quote his words: ‘ Looking at the 
question philosophically, it will be evident, after a lit- 
tle reflection, that insurance premiums are of the same 
general nature as repairs. Both are temporary pay- 
ments made to keep the building from destruction.” 

This seems to be far from accurate. Repairs areun- 
doubtedly required of the life-tenant in order to keep 
the building from destruction. On the other hand, in- 
surance premiums are paid in order that the insured 
may be indemnified upon the destruction of the build- 
ing. Liberal repairs tend to prevent destruction. Lib 
eral insurance tends to invite destruction. 

That the life-tenant is bound to make ordinary re 
pairs is a well-settled rule of the ancient common law. 
Co. Lit. 53a. Nosuch duty as to insuring buildings is 
noted by Coke, for the very good reason that fire in- 
surance was not then practiced in England. Nor have 
I been able to find a hint in any modern treatise ov 
real property that the life-tenant is bound to insure 
buildings for the benefit of the remainderman. un 
the other hand, it is well established that such tenaut 
is not answerable to the remainderman in case unit- 
sured buildings are destroyed by accidental fire with 
out negligence of the tenant. Wash. Real Prop 
155-157, and authorities cited. If he is not so answer 
able, clearly insurance of the reversioner’s interest in 
buildings cannot benefit the life-tenant, but must 
inure exclusively to the advantage of the reversionet. 

It appears to be settled that the money paid upon a 
insurance loss is personal property and not realty. 
Hazall v. Shippen, 10 Leigh, 536; S. C., 34 Am. Dee 
745. In this case it is said: “And as one tenant i 
common cannot compel another to build on their 
cant lot, however it may be to their advantage, 80 out 
heir cannot compel the others to rebuild a house that 
has been destroyed. Still less can the tenant for life; 
for between him and the remainderman there is 10 
community of interest. On the contrary, their inter 
ests are conflicting; for, if the remainderman is col 
pelled to spend his money in rebuilding, peradventute 
the life-owner may live till it falls into decay and bt 
comes useless; or it may again be consumed by fire 
and then he will have no retribution.” The court 
therefore held that the life-tenant who used insurance 
mouey paid upon a policy taken out by the commol 
testator of himself and reversioners, in rebuilding * 
destroyed house, was still bound to account for te 
principal sum to the reversioners. This case certaillY 
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brings out with great distinctness the difference be- 
tween repairs and insurance. P 

[ have not overlooked the fact that the writer of the 
article under discussion treats of the insurance of 
«trast property,”’ and does not in terms assert that a 
lite-tenant is bound to insure the reversioner’s inter- 
est as well a8 his own when there is no common trus- 
tee; but his argument rests upon the implication of 
guch aduty. If no such duty exists on the part of the 
life-tenant where there is no trustee, it is certain that 
atrastee cannot force the tenant to keep up such in- 
surance. 

The writer cites section 553 of Perry on Trusts in 
support of the statement that a trustee of real estate 
has an insurable interest. The first sentence of the sec- 
tion is as follows: ‘‘ Both the equitable tenant for life 
and the remainderman have an insurable interest in 
the trust-estate; and if one insures his own interest in 
the buildings and they are burned, neither can call 
upon the other for any part of the insurance-money.” 
This is certainly inconsistent with the doctrine that 
either owes any duty to the other in the matter of in- 
suring buildings. 

It is true that Perry proceeds to state that the trus- 
tee has an insurable interest in the property to the ex- 
tent of the interests of both life-tenant and rever- 
sioner, but he adds, on the authority of Hazall v. Ship- 
pen, supra, and other cases, if ‘the buildings are en- 
tirely destroyed by fire, the insurance money received 
is so far a conversion of the property into personalty 
that the trustee cannot rebuild unless he is specially 
directed by the instrument of trust to do so.” He also 
recognizes (§ 487) the rule laid down in numerous text- 
books and decisions that a trustee is not bound to in- 
gure trust property, though he bas an interest therein 
which will support a policy if taken out. 2 Pars. 

Cont. (7th ed.) 565; Wood Fire Ins., § 291; Jnsur- 
ance Co. v. Chase, 5 Wall. 509, 514. 

If the trustee is not bound to insure the property, and 
if the tenant for life is not bound to insure it, what 
foundation remains for the alleged power of the trus- 
tee to take out a policy for the value of the property 
without the life-tenant’s consent and charge him with 
the entire premiums? 

Francis M. Burpicxk. 

Irnaca, N. Y., August 18, 1890. 
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MASTER AND SERVANT — DEFECTIVE MaA- 
CHINERY —EVIDENCE —INSTRUCTIONS. 


UNITED STATES SUPREME COURT, MAY 19, 1890. 


WASHINGTON & G. R. Co. v. McDApE. 


In an action for personal injuries, while employed by defend- 
ant, in placing a belt on a pulley attached to a shaft in 
defendant’s blacksmith shop, there was evidence that the 
machinery was unsafe, and not such as was generally 
used in such shops; that the only way of putting the belt 
on the pulley was by hand, instead of by means of a loose 
pulley and lever or shifter, as was usual; that plaintiff was 
unaware of any danger, and supposed that in putting it 
on so he was doing his duty. There was evidence that 
plaintiff had been in its employ for nearly eighteen 
months, during which he had before performed the same 
duties as when injured, and tending to show negligence 
on his part at the time of the accident. Held, that the 
case Was properly submitted to the jury. 

Inanaction by a servant against his master for injuries sus- 
tained by reason of dangerous machinery furnished by 
the master, an instruction that “defendant was not a 
guarantor of the safety of its machinery, and was only 

d to use ordinary care and prudence in the selection 
and arrangement thereof, and had a right to use and em- 
Ploy such as the experience of trade and manufacture 
sanctioned as reasonably safe,” is not erroneous. 








| N error to the Supreme Court of the District of Co- 
lumbia. The head-note and opinion show the facts. 


Enoch Totten and W. D. Davidge, for plaintiff in 
error. 


W. A. Cook, C. C. Cole and W. L. Cole, for defend- 
ant in error. 


LAMAR, J. A motion was filed in this case to dis- 
miss the writ of error on the ground that the General 
Term of the court below never acquired jurisdiction 
of the case, and that as a consequence thereof this 
court is also without jurisdiction. In connection with 
the motion to dismiss there is also a motion to strike 
out the bill of exceptions. The argument urged by the 
plaintiff in support of both motions is that the rules 
and statutes prescribing the practice and proceedings 
for the Supreme Court of the District of Columbia in 
securing the review in a General ‘Term of that court of 
a judgment at a Special Term have not been complied 
with in this case. Neither of these motions can be 
sustained. We think the court in General Term ac- 
quired jurisdiction of the case, and as it comes here 
regularly from that court, we shall proceed to consider 
it upon its merits. 

There are seven assignments of error, which we will 
consider, not seriatim, but with reference to their rel- 
evancy to the issues presented by the record. These 
issues are: (1) Was the machinery with which the de- 
fendant worked defective and unsafe for the purpose 
for which it was used; and more particularly, was the 
putting the belt on the large pulley by hand danger- 
ous; or should there have been a loose pulley, upon 
which the belt could have been safely shifted by means 
of alever? (2) Assuming that there was this defect in 
the machinery, which made it dangerous, was the 
plaintiff ignorant of the defect, or of the danger con- 
nected with it? (3) Did the defendant, in failing to 
notify the plaintiff of the danger, have reason to be- 
lieve the plaintiff was ignorant either of the nature of 
the machinery or of the danger incident to its use? 
(4) Was the plaintiff guilty of such contributory neg- 
ligence as precluded a recovery ? 

The three instructions given by the court to the jury 
as requested by the counsel for the defendant were to 
the effect, that if the jury believed from the evidence 
that any one of the three following conditions or state 
of facts existed, the plaintiff could not recover: (1) 
That the accident would not have occurred but forthe 
negligence or want of ordinary care or caution on the 
part of the plaintiff; (2) that the foreman of the shops, 
on the Saturday evening preceding the accident, or- 
dered and directed the plaintiff to take the belt off the 
pulley, and to send on Monday morning for Moore to 
put it on, he was bound to obey the order directing 
him to send for Moore, and his not obeying it was 
such negligence as would prevent a recovery in this 
action; and (3) assuming that putting on the belt was 
attended with danger, the question to be determined 
by the jury was not whether the plaintiff knew of such 
danger, but whether a man of ordinary care and obser- 
vation, in his situation, would have known it, as he 
must be presumed to possess that degree of intelli- 
gence, and that if, with such observation and care, he 
would have known the danger, then, in putting on the 
belt, he assumed all the risks incident theretv. The 
instruction given by the court on its own motion was 
as follows: “If the jury find from the evidence, that 
after he was employed by the defendant, the plaintiff 
voluntarily, and without being required so to do, at- 
tended to the belt, and habitually, and with the 
knowledge of defendant’s officers, placed the same in 
position without accident, and his course of conductin 
relation thereto was such as to induce the defendant 
or its officers to believe that he had the requisite skill 
for that purpose, or that he had willingly assumed the 
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duty of so placing the belt, the defendant was not in 
default for not having instructed him as to any dan- 
ger incident to the operation.” Another instruction 
given by the court in lieu of the sixteenth one re- 
quested by the defendant was as follows: ‘‘ But the 
jury are instructed that the defendant was not a guar- 
antor of the safety of its machinery, and was only 
bound to use ordinary care and prudence in the selec- 
tion and arrangement and care thereof, and had a 
right to use and employ such as the experience of trade 
and manufacture sanctioned as reasonably safe.’’ The 
other instructions given by the court were modifica- 
tions to a degree of those asked by the defendant, and 
were mere amplifications of those above mentioned. 

We do not think there was any error in any of these 
instructions of which the defendant has any right to 
complain. The propositions contained in them are in 
strict accord with the principles laid down by the de- 
cisions of this court. Hough v. Railway Co., 100 U.S. 
213, 217; Railroad Co. v. Herbert, 116 id. 642, 647, 648; 
Kane v. Railway Co., 128 id. 91, 94; Jones v. Railroad 
Co., id. 443. 

The general principles of law by which the liability 
of an employer for injuries to an employee growing 
out of defective machinery is tested are well settled 
by those decisions. Neither individuals nor corpora- 
tions are bound, as employers, to insure the absolute 
safety of the machinery or mechanical appliances 
which they provide for the use of their employees. 
Nor are they bound to supply the best and safest or 
newest of those appliances for the purpose of securing 
the safety of those who are thus employed. They are 
however bound to use all reasonable care and pru- 
dence for the safety of those in their service, by pro- 
viding them with machinery reasonably safe and suit- 
able for the use of the latter. If the employer or mas- 
ter fails in this duty of precaution and care, he is 
responsible for any injury which may happen through 
a defect of machinery which was or ought to have 
been known to him, and was unknown to the em- 
ployee or servant. Butif the employee knew of the 
defect in the machinery from which the injury hap- 
pened, and yet remained in the service, and continued 
to use the machinery, without giving any notice 
thereof to the employer, he must be deemed to have 
assumed the risk of all danger reasonably to be appre- 
hended from such use, and is entitled to no recovery. 
Aud further, if the employee himself has been want- 
ing in such reasonable care and prudence as would 
have prevented the happening of the accident, he is 
guilty of contributory negligence, and the employer is 
thereby absolved from responsibility for the injury, 
although it was occasioned by the defect of the ma- 
chinery, through the negligence of the employer. The 
State decisions in harmony with the principles laid 
down by this court on this subject are too numerous 
for citation. 

We will now briefly notice the assiguments of error, 
the first of which is that the court erred in refusing to 
direct the jury to return a verdict for the defendant, 
as requested by counsel. It is argued in support of 
this assignment that there is not a scintilla of evidence 
to show negligence on the part of the defendant asthe 
employer of the plaintiff; that the part of the machin- 
ery which caused the accident was not defective; that 
the evidence showed it to be of the most approved 
character, purchased without regard to cost, and such 
as was generally in use throughout the country; that 
loose pulleys and a shifter or lever for shifting the belt 
were uot used in blacksmith shops; that the plaintiff 
had been in the shop for nearly eighteen months, and 
had become familiar, by constant use, with the opera- 
tion of putting the belt on the pulley, and it was im- 
possible for him not to know what danger attended its 
use; that the company had employed a man, compe- 
tent and skillful, whose duty it was to put on all the 





belts in the establishment; that it was not in the lig 
of the duty of the plaintiff to put on this belt, ang 
whenever he did so he was acting outside the SCOpe of 
his employment; and lastly, that the manner in Which 
the accident occurred, as described by the Plaintig 
himself, in failing to wait until Kline had slowed w 
the engine, shows that he was, by his own heedley 
ness and rash want of care, the author of his ownm) 
fortune. On the other hand, the evidence offered 
the plaintiff certainly tended to show that the injury 
would not have occurred but for the defect of th, 
fixed pulley and the projecting screw; that the m 
chinery was unsafe, and not such as was generally used 
in shops of that kind, as testified to by experienc 
machinists introduced by the plaintiff, and the only 
one examined in behalf of the defendant; that he (th 
plaintiff) was unaware of the dangers attendant upo 
putting on the belt by hand; that he did not knoy 
that the belt in which he was caught had been recently 
and perhaps imperfectly repaired; that there were jy 
the other shops of the establishment shifters and leven 
which could put the belt on the pulley without day. 
ger; that he was wholly unaware of the danger a. 
tendant upon putting on the belt by hand; and that 
he supposed he was in the line of his duty when the 
injury happened. If this evidence was worthy of be 
lief, it certainly could not be said to show such coy 
tributory negligence as would justify the court indi 
recting a verdict for the defendant below. Asa 
general rule, the question of contributory negligence 
is one for the jury, under proper instructions by the 
court, especially where the facts are in dispute, and 
the evidence in relation to them is that from which 
fair-minded men may draw different inferences 
Railroad Co. v. Stout, 17 Wall. 657. Upon every ques 
tion in the case —the safety or unsafety of the ma 
chinery, the ignorance on the part of the plaintiff of 
the danger of it and the negligence of the plaintiff # 
the time of the accident —the evidence was contro 
verted, and rendered the case just such a one as this 
court in Jones v. Railroad Co., supra, said that “adue 
regard for the respective functions of the court and 
the jury would seem to demand that these question 
should have been submitted to the jury.”’ In the lar 
guage there used, ‘‘ we see no reason, so long as the 
jury system is the law of the land, and the jury is 
made the tribunal to decide disputed questions of fact, 
why it should {not decide such questions as theses 
well as others.” 

There are two recent cases in Massachusetts whieh 
are so analogous in many of their features to the caw 
under consideration that we deem a special referend 
to them proper. Daley v. Printing Co., 150 Mass, 
was an action by an employee for personal injuries st 
tained while in the performance of his duties in the 
defendant's mill, using an elevator operated by a bel 
passing over a pulley on ashaft. At the trial the er 
dence introduced by the plaintiff tended to show thi 
the belt was frequently off the pulley; that there wa 
no one in the employ of the defendant special 
charged with putting it on when it came off, and tht 
any one using the elevator put the belt on when 
found it off. It further showed that the plaintif 
having occasion, in the course of his regular duties, # 
use the elevator, found the belt off, aud proceeded 0 
put it on, but in so duing was caught in a set-sore# 
projecting from a collar on the shaft, and whirled 
around the shaft, and received serious injuries. The 
defendant introduced testimony to show that there 
was auother man whose duty it was to put on the belt. 
At the conclusion of the testimony the trial court: 
rected a verdict in favor of the defendant, and theca 
being carried up on exceptions to the Supreme J 
cial Court, that court reversed the judgment of the 
court below, and ordered a new trial. In its opinion 
the court said: “The ground upon which the case wa 
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withdrawn from the jury is not stated; but we cannot 
say, as matter of Jaw, that no sufficient evidence was 
jntroduced or offered of negligence on the part of the 
defendant, or of freedom from negligence on the part 
of the plaintiff. * * * Tf the machinery was found 
to be unsuitable, and if the plaintiff was within the 
line of his duty in attempting to adjust the belt, we 
cannot say that he was not entitled to go to the jury 
on the question of whether he was in the exercise of 
due care.” Myers v. Jron Co., 150 Mass. 125, was an ac- 
tion for personal injuries sustained by the plaintiffs 
while in the employ of the defendant. We extract 
from the syllabus the following: “A mine was reached 
through a vertical shaft by a bucket lowered by the 
unwinding of arope from the uncoupled drum of a 
hoisting engine, and usually controlled in its descent 
by abrake operated by the engineer. Laborers em- 
ployed in the mine entered the bucket to descend as 
usual, and upon word being given, the? engineer 
started to let it down, but soon found that the brake 
was not holding. The bucket fell rapidly for many 
feet, when it was suddenly stopped by planks across 
the shaft, and the laborers were hurt. In actious 
against the employer to recover for such injuries 
there was evidence that the brake, besides a loss of in- 
itial efficiency, was in design and original construc- 
tion insufficient; that there were safer contrivances 
for controlling such a descent, some of which the de- 
fendant used elsewhere about the mine; and that 
gearing used in hoisting had, through wear and a 
change made in it by the defendant, become less use- 
ful as a possible means of stopping the bucket if the 
brake failed to hold, and in fact proved ineffectual to 
stop the bucket at the time; also that no person had 
previously been hurt in going down in the bucket. 
Held, that the cases were properly submitted to the 
jury, who were warranted in finding verdicts for the 
plaintiff.” In the course of the opinion the court 
said: “ The risk of the safety of machinery is not as- 
sumed by an employee unless he knows the danger, or 
unless it is so obvious that he will be presumed to 
know it.” And in another part of the opinion it was 
said: “ The plaintiffs were allowed to show that other 
machinery or appliances than those used by the de- 
fendant would have been safer; for example, a strap- 
brake, a friction V, so called, or a reversible engine. 
In order to aid the jury in determining whether the 
defendant had exercised reasonable care in providing 
and maintaining the machinery actually in use, it was 
competent to show what other kinds of machinery or 
appliances were used elsewhere, and might have been 
used at shaft No. 1. Wheeler v. Manufacturing Co., 
135 Mass. 294, 298. It does not follow from the intro- 
duction of such evidence that the defendant was 
‘bound to use the very safest or newest, or any partic- 
ular machinery or appliances; but as ‘reasonable care’ 
isa relative term, the jury might properly consider 
what could be done to secure safety, and the evidence 
was competent.’’ 

As regards the instruction given by the court on its 
own motion, above quoted, we think nothing con- 
tained therein is prejudicial to the defendant. Indeed 
it may be doubted if it did not favor the defendant 
more than the evidence in the case, and the law ap- 
Plicable thereto, would warrant. The same remark is 
true of the instruction given by the court in lieu of 
the sixteenth one asked by the defendant. That 
instruction, as requested, was as follows: ‘‘The em- 
ployer is bound to use ordinary care and prudence in 
providing proper machinery, but he is not a guarantor 
ofitssafety. If he uses ordinary care and prudence 
he is absolved from responsibility. The machinery 
need not be the safest of the kind, provided it is such 
%8 &person of reasonable care and prudence would 
Provide.” The one gi in li 

given by the court in lieu thereof 
was as follows: ‘“‘ But the jury are instructed that the 





defendant was not « guarantor of the safetv of its ma- 
chinery, and was only bound to use ordinary care and 
prudence in the selection and arrangement and care 
thereof, and had a right to use and employ such as the 
experience of trade and manufacture sanctioned as 
reasonably safe.’’ The instruction here given is in a 
large part identical with the language used by this 
court in Hough v. Railway Co., supra. The assign- 
ment of error is inexact in its statement that the court 
said, in effect, ‘‘that the defendant was bound to use 
and employ such machinery only ‘as the experience of 
trade and manufacture sanctioned as reasonable and 
safe.’’’ What the court said was that the defendant 
“was only bound to use ordinary care and prudence 
in the selection and arrangem ent and care’’ of its ma- 
chinery. In adding that the de fendant had the right 
to use such machinery ‘‘ as the experience of trade and 
manufacture sanctioned,’’ the court imposed no addi- 
tional obligation upon it, but relaxed the rigor of the 
rule in its favor. If there was any error in such relax- 
ation, the defendant could not complain of it. But 
taken in connection with the other instructions given 
by the court on that question, we think the instruc- 
tion as it stands was just and reasonable; at least not 
prejudicial to the defendant. We repeat, we are of 
the opinion that all of the instructions sufficiently 
guarded the interests of the defendant, and that, in 
the language of the court below, “if there was any 
error, It was in too great an indulgence and relaxation 
of the law in its favor.” 

Nor do we see any error in the refusal of the court 
to grant all the instructions prayed for by the defend- 
ant. Such of them as were correct, as mere abstract 
propositions, had already been covered by the instruc- 
tions which the court had given. The others, had 
they been granted, would, as conclusions of law, have 
bound the jury to render a verdict for defendant. For 
the foregoing reasous the judgment of the court below 
is affirmed. 


Brewer, J., not having been a member of the court 
at the time this case was considered, took no part in 
its decision. 

— + —— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


CRIMINAL CONVERSATION—CONDONATION.—The hus- 
band’s right to recover against his wife’s seducer is not 
barred by his continuing to live with her after knowl- 
edge of her infidelity. The court held that it was a 
matter to be taken into consideration by the jury in 
mitigation of damages, and we think this holding was 
fully as favorable to the defendant as he had any right 
to expect. In the case of Verholf v. Van Houwenlen- 
gen, 21 Iowa, 431, the Supreme Court of Iowa held that 
condonation of the wife's offense of adultery, or for- 
giveness by the husband of the wife, did not bar the 
plaintiff's right to recover as against the adulterer. 
The husband may forgive the wife, and yet he may not 
forgive the author of her defilement, and of his loss, 
wrong and injury. The defendant can no more defeat 
the action upon the ground of condonation than he 
could upon a plea of recrimination, or the ground that 
his accuser bad been guilty of the same offense. See 
Bromley v. Wallace, 4 Esp. 237; 2 Greenl. Ev., § 66. See 
also Sanborn v. Nelson, 4 N. H. 501, in which case it 
was said: ‘‘As to the circumstances that the plaintiff 
lived with his wife after he had knowledge of her want 
of fidelity to his bed, this may be evidence that he had 
forgiven her offense, but is clearly no evidence that he 
had forgiven the offense of the defendant. * * * 
This circumstance could be no answer to the action.” 
See also 2 Hil. Torts, 515, and Smith v. Milburn, 17 
Iowa, 30. While condonation would defeat the plain- 
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tiff in an action for divorce against his wife, it is no bar 
to an action against her seducer. See also the case o 

Stumm v. Hummel, 39 Iowa, 483. The court in that 
case said that if the plaintiff, after a full knowledge of 
his wife’s infidelity, continued to live with her upon 
the same terms as before her crime, this would be no 
evidence to show that the plaintiff connived at her in- 
fidelity; and the plaintiff's forgiveness of his wife, and 
continuance of the marital relation, did not neces- 
sarily have the effect to establish connivance or assent. 
“ The law will not hold a party remediless for an injury 
of this kind because, through the exercise of Christian 
virtue, the influence of family interest, or even in the 
want of what may be regarded as true manly spirit, he 
forgives an erring wife, and trusts in her reformation 
and promise of future good conduct and virtue.’’ In 
Michael v. Dunkle, 84 Ind. 544, it was held that a hus- 
band may maintain an action of criminal conversation, 
although the intercourse took place after his final sep- 
aration from his wife, and although a divorce had been 
granted to the wife for the cruelty of the husband. 
Ga. Sup. Ct., April 21, 1890. Sikes v. Tippins. Opinion 
by Blandford, J. 


PAYMENT—CERTIFIED CHECK—NOVATION.—One tak- 
ing a certified check in the ordinary course of business 
dves not assume the risk of the solvency of the bank 
upon which it is drawn, and there is no release of the 
drawer in the absence of an express or implied agree- 
meut to that effect. We agree with the appellant’s 
counsel that the drawer of a check is released if the 
holder, instead of presenting it for payment himself, 
procures it to be certified by the bank upon which it 
is drawn. If the holder elects to procure the certifi- 
cation of the check, it becomes in his hands, substan- 
tially, a certificate of deposit. By his own act he 
makes the bank his debtor, and releases the drawer of 
the check. The reason for this rule is that the moment 
the check is certified the funds cease to be under the 
control of the original depositor, and pass under the 
control of the person who procures the certification of 
the check drawn in his favor. Bank vy. Leach, 52 N. Y. 
359; Thompson v. Bank, 82 id. 1; Girard Bank v. Bank 
of Penn. Tp., 39 Penn. St. 92; Freund v. Bank, 76 N. 
Y. 352. It is true that the bank by which the check is 
certified becomes bound for its payment, and that it 
cannot defeat the right of the holder upon the ground 
that the drawer has no funds on deposit. Espy v. 
Bank, 18 Wall. 621. But it is very clear that the au- 
thorities to which we have referred do not directly 
rule this case, for here the holder did not procure the 
certification of the check. All that it did was to ac- 
cept the check iu the ordinary course of business. Nor 
do we regard this case as within the sweep of the rea- 
soning of the courts in the cases to which reference 
has been made. Here the holder accepted the check 
as it was offered, aud did nothing to make the drawee 
its debtor. The principle which gives force and 
strength to the decisions referred to fails entirely 
where there is no act done by the holder of the check 
save that of receiving it in the form in which it is pre- 
sented; for the element which sustains those decisions 
is that the holder, by procuring the certification of the 
check after he becomes the owner, voluntarily makes 
the bank upon which it is drawn his debtor, thus re- 
leasing the drawer. It is, in such a case, the holder’s 
own act that changes the relation and situation of the 
parties. The certification of a check does not com- 
pletely change its character. On the contrary, it 
changes it only in one particular, although the change, 
it is true, does produce a difference in the relation of 
the original parties, inasmuch as the drawee ceases to 
be the debtor of the drawer for the amount repre- 
sented by the check. But this is the extent of the 
change in the situation of the respective parties in all 
cases where the certification is not procured by the 





holder of the check after it passes into his hands 5 
remains an order for the paymentiof money; and thy 
certification, when made before delivery, operate 
favor of third parties simply as an assurance that it iy 
genuine, and will be paid. The bank that Certifies 
becomes bound; but beyond this nothing ig added ty 
the legal force or effect of the instrument, except, y 
we have said, in cases where the holder himself 
cures its certification. The party who accepts 8 ceri 
fied check in the usual course of business is not bouy 
to take the risk of the solvenoy of the bank upon whig 
itis drawn. He is bound only to do what the layp 
quires, and that is to promptly and seasonably presey 
the check for payment. A party to whom a debt; 
owing has a right to demand payment of his claim}, 
money; forin the absence of an express 
payment can only be made in money. Hancock; 
Yaden, 23 N. E. Rep. 253. In accepting a check insteg 
of money the creditor dispenses with the necessity ¢ 
payment in the legal mode, and the reasonable imp: 
cation is ‘that the check shall be a payment only 
the event that it is honored on presentation. To hok 
otherwise would, as the Supreme Court of the Unite 
States has suggested, seriously interfere with comme. 
cial and financial transactions, and break down an & 
tablished system. Merchants’ Bank v. State Bank, } 
Wall. 648. Nor is there any rule of law which requirs 
it to be so held. The analogies are indeed the othe 
way; foras only money is payment where there is » 
express agreement, there is no sufficieut reason fori» 
ferring that an order for money, although accepted, i 
money, or has the same effect as money. A bankupo 
which acheck is drawn is not liable upon the check up 
less it is certified as good. Harrison v. Wright, 100 Ind 
515. The certification fixes the liability of the bank 
but it does no more. It does not change the situatio 
of the party who takes the check, nor does it maketh 
check money. Asitis not money, but is simply a 
accepted order for money, it does not, of its own fore 
and vigor, operate as money. It cannot take the place 
of money without an express agreement to that effect, 
and therefore cannot, by its own intrinsic force, op 
rate as payment. To make it a payment, something 
must be added; and that something must be anagre- 
ment, express or implied, that it shall be regarded s 
money, the legal medium of payment. The obviow 
purpose of certifying checks is to assure the persous 
whom they are offered that they are genuine, and wil 
be paid, and that the bank that certifies them is # 
vent, There is nothing in the nature of the trans 
tion that suggests in the faintest degree that certifie 
tion is evidence of the solvency and ability of th 
drawee. It is perfectly clear that the certification 
a check means simply that the bank upon which itis 
drawn willhonor it, and there is no reason for it 
plying that one who receives it in the usaal course i 
business does so upon the faith that the certificatia 
implies that the bank is both willing and able to py 
it. The certification is not intended to convey info 
mation as to the solvency of the bank — none of the 
parties can be regarded as giving it that force; and if 
not then it cannot be inferred that any of them agred 
that the certification of the check impressed it wit 
the character of money. We suppose that no one who 
accepts a certified check gives a thought to the qu 
tion of the solvency of the bank upon which it is drawn 
other than such as he would give if there were 10 0 
tification; for it would be unnatural and unreaso- 
able to do so, inasmuch as the certification is, in terms 
and in implication, no more than an agreement that 
the check will be paid on presentation. It uel 
represents nor touches the question of the solvency of 
the bank upon which it isdrawn. There is th 

no just reason for concluding that the party who t# 
a certified check, in the ordinary course of busines, 
assumes the risk of the solvency of the bank chow 
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by the drawer of the check as his place of deposit. The 
fair and reasonable implication is that the party who 
yeleots for himself the bank which he will trust with 
his money assumes the risk of its solvency. The cer- 
tification of a check is not intended to convey to the 
person to whom it is offered an assurance that the 
pank upon which it is drawn is solvent, for there is 
nothing in the nature of the transaction, nor in the 
form of the contract, which authorizes the inference 
that any of the parties expected or intended that it 
should have that effect. It cannot therefore be im- 
plied that the acceptance of the check by the creditor, 
ipso facto, released the drawer, and imposed upon the 
creditor the risk of the solvency of the bank by which 
the check was certified. It isand long has been, set- 
tled law that an ordinary check does not consti- 
tute payment. This doctrine is so well settled 
that it is unnecessary ’to refer to the authorities. 
Accepting, as we must, this rule as obligatory, we can- 
not conclude that a certified check constitutes pay- 
ment unless we assume that the certification makes it 
the equivalent of money as a medium of payment. 
But neither in principle nor authority is there to be 
found warrant for this assumption; for as we have 
seen, the nature of a check is not changed by certifica- 
tion except in the one particular already indicated. 
As there is no other change, ‘it is logically impossible 
that the effect of that change can make the check the 
equivalent of money. From whatever point of view 
the question is examined, it appears clear that there is 
no release of the drawer of the check unless there is 
either an express or an implied agreement to that ef- 
fect. There is scant authority upon the direct ques- 
tion. The reason for this barrenness is that the use of 
certified checks is of modern origin. But scarce as the 
authorities are, our conclusion that a certified check 
does not, of its own force and vigor, operate as a pay- 
ment, is not without support from the decided cases. 
In Bickford v. Bank, 42 Ill. 238, it was expressly de- 
cided that a certified check does not constitute pay- 
ment. To the same effect are the decisions of Rounds 
y. Smith, 42 Ill. 245; Brown v. Leckie, 43 id. 497; Bank 
v. Rotge, 28 La. Ann. 933; Andrews v. Bank, 9 Heisk. 
211. The question received consideration in the recent 
case of Larsen v. Breene, 21 Pac. Rep. 498, and it was 
held that a certified check was not a payment. This 
general doctrine is asserted by Mr. Tiedeman, who 
says: ‘‘And the same rule applies although the check 
had been certified before its delivery to the payee or 
holder; the certification only having the effect, in that 
case, of increasing its currency, by adding the liability 
of the bank to that of the drawer.” Tied. Com. Paper, 
§456. There was no substitution of one debtor for 
another in this instance, and the contention of appel- 
lant’s counsel that there was a novation cannot pre- 
vail. The delivery of the check was simply a condi- 
tional (payment. The release of the original debtor 
was dependent upon the condition that the check 
should be honured on presentation. He still remained 
the debtor, for he was bound for the debt as long as 
the check remained unpaid. Culver v. Marks, 23 N. 
E. Rep. 1086 (this term). Ind. Sup. Ct., April 2, 1890. 
Borne v. First National Bank. Opinion by Elliott, J. 


WAGER—PUBLIC POLICY.—An agreement between 
Plaintiff and defendant to speculate in the rise and fall 
of the prices of stocks, and to pay each other recipro- 
cally the difference between the market price at the 
time when defendant should order them bought re- 
spectively of the plaintiff, and their market price at the 
time when defendant should order or consent to their 
sale, is against public policy, and void. Formerly, in 

d, wagers were regarded as valid at common 
law if not repugnant to decency, morality or public 
Policy. In this country they have been regarded as 
Valid at common law in some of the States, while in 








others they have been treated as having no validity. 
In Love v. Harvey, 114 Mass. 80, the Supreme Judicial 
Court of Massachusetts held that the common law on 
the subject had never been used or approved in that 
State, and that the same was true of other New Eng- 
land States. ‘It is inconsistent alike with the policy 
of our laws,” say the court, ‘‘and with the perform- 
ance of the duties for which courts of justice are es- 
tablished, that judges and juries should be occupied in 
answering every frivolous question upon which idle or 
foolish persons may choose to lay a wager.” In Stod- 
dard v. Martin, 1 R. I. 1 (decided in 1828), this court held 
a bet on an election to be void as against public policy; 
but it has never been decided that in this State all bets 
or wagers are without exception invalid. We have 
statutes which make certain bets or wagers void, but 
no statute that covers the case at bar. There are now 
in England, and also in many of the States of this 
country, statutes by which all contracts by way of 
gaming or wagering are rendered null and void. Of 
course, under these statutes, contracts like that in suit, 
and contracts like that first above described, would be 
regarded by the courts as invalid. Numerous cases are 
cited by the defendant’s counsel in which contract, 
like that first above described have been decided to be 
void. It is difficult to determine in some of them how 
far the courts are influenced by statute, or how far 
they decide them simply at common law. There are 
many cases however in which such contracts have been 
held to be invalid at common law independently of any 
statute. The following are of that description: Rum- 
sey v. Berry, 65 Me. 575; Brua’s Appeal, 55 Penn. St. 
294; North v. Phillips, 89 id. 250; Williams v. Carr, 80 
N. C. 294; Gregory v. Wendell, 39 Mich. 337; Rudolf 
v. Winters, 7 Neb. 125; Beadles v. McElrath, 85 Ky. 
230. The ground of decision in these cases is that such 
wagering contracts are against public policy, because 
they tend to unsettle the natural course of trade, nnd 
tempt the parties to work for a rise or fall in the prices 
of the commodities on which their wagers are laid, 
without regard to actual values, and by censurable 
methods calculated to promote their own profit at the 
expense or ruin of others, without any reciprocity of 
benefit; and, besides these evils, there are others, more 
immediate to the parties, culminating from time to 
time in loss of fortune and character, defalcations, 
crime and domestic misery—evils which, though they 
do not always follow this species of gambling, yet fol- 
low it so often that they have not been overlooked by 
the courts. Brua’s Appeal, 55 Penn. St. 294, 298, 299; 
Cunningham v. Bank, 71 Ga. 400; Insurance Co. v. 
Watson, 30 Fed. Rep. 653, 656. There are also many 
cases in which such contracts, though invalid by stat- 
ute, have been treated by the courts as likewise in- 
valid at common law. Irwin v. Williar, 110 U. S. 499, 
507; Embrey v. Jemison, 131 id. 336; Hawley v. Bibb, 
69 Ala. 52; Cockrell v. Thompson, 85 Mo. 510; Bank v. 
Harrison, 10 Fed. Rep. 243; Melchert v. Telegraph Co., 
11 id. 193, and note on page 201; Bryant v. Telegraph 
Co., 17 id. 825; In re Chandler, 13 Am. Law Reg. (N. 
8.) 310; Sawyer v. Taggart, 18 id. 222, and note on page 
229; Thacker v. Hardy, id. 254, and note on page 258. 
It is said in Irwin v. Williar, 110 U.S. 510, that ‘‘gen- 
erally, in this country, all wagering contracts are held 
to be illegal and void as ugainst public policy;” and 
this doctrine was said in Embrey v. Jemison to have 
the approval of the courts. No case has been cited, 
and we have seen no case in the reports of any of the 
States, which hold that any such contract, as between 
the original parties to it, has any validity. R. I. Sup. 
Ct., April 29, 1890. Flagg v. Gilpin. Opinion by Dur- 
fee, C. J. 


WASTE BY LIFE-TENANT—INJ UNCTION.—On a bill to 
restrain the life-tenant from committing waste, it ap 


“peared that he had conveyed the estate in fee to the 
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person from whom plaintiff derived title, and had then 
taken back a lease for life, wherein it was provided 
that he was to have as full and complete control of the 
premises during his life as if the conveyance had not 
been made. Of one hundred and sixty acres there were 
only nine of timber, from five of which defendant had 
already cut and sold the timber. Held, waste de- 
structive of the inheritance to be perpetually enjoined. 
The clause “‘ without impeachment for waste”’’ never 
was extended to allow the very destruction of the es- 
tate itself, but only to excuse permissive waste. 10 
Bac. Abr., p. 468, tit. ‘‘ Waste.” In Packington v. 
Packington, decided in 1744, and cited by Bacon (re- 
ported 3 Atk. 215), the plaintiff alleged that the de- 
fendant, Sir H. Packington, had cut downa great num- 
ber of trees, and had threatened to cut down and de- 
stroy them all. Lord Hardwicke granted an injunc- 
tion to restrain the waste. Thelease in the case was 
made without impeachment of waste. Mr. Greenleaf 
in his Cruise on Real Property (vol. 1, p. 129), lays 
down the rule thus: ‘The clause without impeach- 
ment of waste is however so far restrained in equity that 
it does not enable a tenant for life to commit malicious 
waste so as to destroy the estate, which is called 
‘equitable waste,’ for in that case the Court of Chan- 
cery will not ouly stop him by injunction, but will also 
order him to repair if possible the damage he has 
done.”’ In 10 Bac. Abr., tit. “* Waste,” p. 469, it is said: 
“So where a lease was made by a bisbop for twenty- 
one years without impeachment of waste, of land that 
had many trees upon it, and the tenant cut down none 
of the trees until about half a year before the expira- 
tion of his term, and then began tu fell the trees, the 
court granted an injunction; for though he might 
have felled trees every year from the beginning of his 
term, and then they would have been growing up again 
gradually, yet it is unreasonable that he should let 
them grow till toward the end of his term, and then 
sweep them all away; for though he had power to 
commit waste, yet this court will model the erercise 
of that power;’”’ citing Abraham v. Bubb, Freem. Ch. 
53. At the common law no prohibition against waste 
lay against the lessee for life or years deriving his in- 
terest from the act of the party. The remedy was con- 
fined to those tenants who derived their interest from 
the act of the law, but the timber cut was, at common 
law, the property of the owner of the inheritance, and 
the words in the lease “without impeachment of 
waste ’’ had the effect of transferring to the lessee the 
property of the timber. Bowles’ Case, 11 Coke, 79; Co. 
Litt. 220a. The modern remedy in Chancery by in- 
junction is broader than at law, and equity will inter- 
pose in many cases, and stay waste where there is no 
remedy at law. Chancery will interpose when the ten- 
ant affects the inheritance in an unreasonable and un- 
conscientious manner, even though the lease be 
granted without impeachment of waste. 4 Kent Com. 
(13th ed.) 78; Perrot v. Perrot, 3 Atk. 94; Aston v. 
Aston, 1 Ves. Sr. 264; Vane v. Barnard, 2 Vern. 738; 
Kane v. Vanderburgh, 1 Johns. Ch. 11. In the case of 
Kane v. Vanderburgh, supra, it was said: ‘ Chancery 
goes greater lengths than the courts of lawin staying 
waste. It isa wholesome jurisdiction, to be liberally 
exercised in the prevention of irreparable injury, and 
depends on much latitude of discretion in the court.” 
In this State an action on the case for waste is author- 
ized by chapter 271, Howard’s Statutes. This has su- 
perseded the common-law remedy, and relieves the 
tenant from the penal consequences of waste under 
the statute of Gloucester, as he now recovers no more 
than the actual damages which the premises have sus- 
tained, while that statute gave by way of penalty the 
forfeiture of the place wasted, and treble damages; and 
this harsh rule was adopted by many of the American 
States by the early statutes. This statute giving a 
right of action in courts of law for waste does not how- 





a 
ever deprive the Court of Chancery of jurisdiction ig 
proceedings to restrain threatened waste. There gy 
be no doubt that the defendant in the Present cay 
has much of the character of a tenant in fee, but, 
cannot destroy the inheritance. He may take the 
timber for his own use, and do all those acts which, 
prudent tenant in fee would do. He cannot Pull dow, 
the buildings or destroy them, or cut and destroy fruit 
trees, or those planted for ornament and shelter; 
neither can he be permitted to entirely strip the lay 
of all timber, and convert into lumber, and Sell itamay 
from the inheritance. It is not claimed that the tig. 
ber is being used for betterments on the premises, by 
it is admitted that the life tenant is selling for hisoy, 
gain and profit. Mich. Sup. Ct., June 6, 1890. Dy. 
combe v. Felt. Opinion by Long, J. 


NOTES. 


6c | case does not appear to be very meritorion, 
but we find no error in the record, and the judg. 

ment should therefore be affirmed.” 

Colrick v. Swinburne, 105 N. Y. 508. 


““The idea that a lawyer of respectable character 
could by any possibility earn over $300,000 (the referee 
gave judgment for $388,000) in the space of four or fire 
years by services of a legal nature requiring no mor 
legal ability than was involved in making out a sun- 
mons and complaint and taking judgment by default 
in these excise cases, is a delusion simply, and any ju 
dicial tribunal that should determine it to be a fast, 
would be absurdly at war with the truth and the con- 
mon and universal experience of mankind.” “One wit- 
ness seemed to regard the matter much in the lightasif 
the attorney had discovered a gold mine.” Per Peckham, 
J., in Starin v. Mayor, etc., of N. Y., 106 N. Y. 82. The 
attorney brought some fifteen thousand actions forer 
cise penalties, aud got judgments without contest. 


Andrews, J., in 


We have had occasion more than once lately to com- 
ment on the remarkable divergence of judicial views. 
Another singular instance is furnished by the decision 
of Mr. Justice Kekewich, that a mortgagor of a patent 
could not sue for an infringement—a point to bis mind 
** free from all reasonable doubt.’’ On appeal the court 
said that the decision, about which there could be m 
reasonable doubt, was wrong. Lord Justice Lindley 
said that the proposition involved in the judgments 
pealed against was serious, startling and novel, and 
added, “it certainly is unsound if tried by the orii- 
nary principles of equity.” Lord Justice Bowen said: 
“It is clear that a mortgagor does not lose his right to 
protect what is his own because he has created a debt 
and secured the debt by a mortgage of the property 
which he seeks to protect.”” The action had been die 
missed with costs, but the court said in any eveut the 
mortgagee should have been made a defendant, and the 
case decided upon the merits. We should have thought 
that was clear.—Law Times. 


——__>—__—_—- 


ANNUAL REPORT OF THE STATE BAR 4S 
SOCIATION. 


T. great demand for the last annual report of the 

State Bar Association has exhausted the first edi- 
tion, though large. A second edition has been pub- 
lished by Weed, Parsons & Co., Albany, copies 
which will be sent to those law colleges, law sch 
and other institutions which the committee have beet 
unable to furnish with volumes of the work, and 
those members of the association desiring additio 
copies, by addressing the secretary of the associatios 
Capitol, Albany, N. Y. 
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CURRENT TOPICS. 

RECENT letter written to us by a very able and 
influential judge has set us to thinking afresh 
about Mr. Carter’s customary theory of law. Our 
correspondent, speaking of our late sketches of the 
Court of Appeals in the Green Bag, observed: “ We 
who are inside might differ from you in some things. 
We measure a judge largely by his performance at 
our consultations. There his true metal is tested.” 
From this we infer that the judges gauge the abili- 
ties of their colleagues by their skill in argument; 
in other words, just as the bar judge a lawyer, by 
skill in advocacy. This must be so, for all other 
merits appear on the face of the opinion. Now, 
considered in connection with Mr. Carter’s theory, 
this seems singular. One would suppose that the 
law, being pre-existent and commonly understood, 
needs only the fluent and prompt declaration of the 
oracle to declare it. But it seems that the oracle, 
like those of ancient times, utters its dicta only after 
much esoteric wrestling and striving; they are 
emitted only with groaning and travailing; intel- 
lectual sweat and preliminary vociferation mark 
their birth. If the office of the judge is simply de- 
claratory of pre-existent custom, why this need of 
“consultation,” upon which it seems every thing 
hangs? So it seems that what is law depends much 
on the superior dialectical power of certain of the 
experts employed to testify to it. As Providence is 
on the side of the heaviest battalions, so Law is on 
the side of the ablest judicial advocate. So then it 
seems that Mr. Carter’s protoplasmic law is a very 
uncertain quantity, and what shall be hatched de- 
pends much upon what hen proves the strongest 
and gets possession of the ready-made egg. The 
cackle of the opinion really goes for little, but the 
criterion is what hen shall make the cackle. (We 
hope the judges will pardon the homeliness of this 
simile; we are simply carrying out our original fig- 
ure of illustration.) But the problem becomes 
deeper when we consider the case of a dissent, and 
especially of a strong dissent, in which what is the 
pre-existent and commonly-understcod custom is 
proclaimed to be z by four judges and y by three. 
To follow up our poultry simile, here two hens 
seem each to have got possession of a portion of the 
protoplasm, and each hatches its own product. 
Now under Mr. Carter’s theory, which is law? Why 
not the minority decision just as well as the major- 
ity? The seven judges have had the same custom 
to formulate, and yet it is so uncertain, vague and 
ambiguous in itself that they differ about it. Can 
Mr. Carter argue that the custom is still the law, 
and that the majority opinion is not? What force 
has such 4 custom until the sense of the judges is 
ascertained? Then again, in a few months, the 
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three judges may convert one of the four, and then 
the ‘* custom ” changes — we do not say the ‘‘ law,” 
out of respect for Mr. Carter. All this goes to show, 
according to the measure of our humble understand- 
ing and our utter incapacity for metaphysics, that 
there is no law until the judges pronounce it; that 
law may be one thing to-day, another to-morrow; 
that the judges have power to declare custom not 
to be law; that law lies in the breast of the judges; 
in short, to revert to what we started out with, that 
the judges do not proclaim what the custom is, but 
what the custom ought to be. 


There is another ground of Mr. Carter’s argument 
on which he seems to halt. That is the matter of 
bad customs. He steers around this difficulty in a 
measure by distinguishing between a bad practice 
by a small part of the community and a bad general 
custom. He seems to assume that there is no such 
thing as a bad custom in the legal sense. Itis a bad 
practice for milkmen to water their milk, he says, 
but it is the custom of the community to demand 
pure milk. But what will he say about bad decis- 
ions? There are plenty of those, and although they 
are not law in the sense of right law, yet they are 
the law or rule of society. Take for example that 
utterly outrageous decision of the Massachusetts 
court that there is no inflexible rule of law which 
will award the custody of children to the good father 
rather than to the feloniously adulterous mother 
from whom he has procured a divorce. That is a 
decision at war with the opinion of every father and 
every good mother in Massachusetts, we suppose, 
and yet it is law for Massachusetts. If that father 
should forcibly take his children those judges could 
put him in jail for breaking that law. If the decis- 
ion is not law, then Mr. Carter is in the predica- 
ment of admitting that in Massachusetts the judges 
can imprison men without law for it. 


Another vice in Mr. Carter’s system is that under 
it a man is in danger of being punished for obeying 
the law. Custom is fluid, and constantly changing, 
and in every custom there is a point at which, 
although the citizen lives up to the settled custom, 
yet he is put to inconvenience and expense by the 
interference of the court by a proclamation that 
the custom has changed. He was right 
and within the law up to that point, and then 
he becomes wrong. Now what makes him wrong? 
He did not dare adapt himself to the apparent 
change of custom, because there was no official dec- 
laration of the change. He lived up to the custom 
as last announced by the court. So he ought to 
have been safe. But then the decision intervened, 
and placed him in the wrong. Can any thing be 
plainer than that it is the decision which is the law? 
Custom has no force but a moral force until the 
court gives it a legal force. To illustrate: it is now 
the custom of New York to deny a servant redress 
against his master for an injury by the negligence 
of a competent fellow-servant. The courts have 
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to now we suppose a cook and a laundress are held 
fellow-servants, but there is nothing to prevent the 
court from adjudging to-morrow that they are not, 
and so the housekeeper may be mulcted in damages 
when the cook scalds the laundress. 


Is it possible that that swearing parson from 
North Carolina has succeeded to the editorial charge 
of the American Law Review? In the current num- 
ber of the Review is an account of a British judge, 
who said to counsel who was cross-examining a wit- 
ness as to his religious belief, and had asked him if 
he believed in God, ‘‘ Who does?” and intimated 
pretty clearly that he did not. This incident, says 
the Review, has caused some pious persons ‘‘ spasms 
in the bowels.” This seems a rather coarse way of 
putting it, but perhaps the Review writer had Judas 
in mind. We do not wonder that people were 
shocked by the incident. It seems shocking to us 
that a judge should not believe in God, and still 
more that he should parade it. In our opinion no 
man is fit to be a judge who does not believe in 
God. How can a man so destitute of reason as to 
deny the existence of God be qualified to pronounce 
the law, which has been said to be ‘‘ the perfection 
of reason?” We do not insist that a judge should 


believe in a devil or in a devilish God, but if we 
had a suit in court we should much prefer to have 
it tried by a judge who believes in a beneficent God, 


and in some reasonable way holds himself account- 
able to Him. Probably there are very few atheists 
who would not prefer to be tried by a judge who 
acknowledges a supreme ruler. Even the worst 
criminals would prefer to be tried by a magistrate 
who bows to a higher power than man. What a 
farce it would be to allow a judge who does not be- 
lieve in God to shut a man up in prison for years 
for perjury! The faculty of judging is a truly 
divine attribute, and when a human being exercises 
it he comes nearest to the functions of the Judge of 
all the earth. 


Once a year we allow ourselves a little sport with 
our readers. This has usually been on the topic of 
Vacation. But that subject has grown rather thread- 
bare under the scratchings of our pen, and we must 
‘* give it a rest.” We desire to have it distinctly 
understood that on all other occasions we are deadly 
in earnest, although our earnestness occasionally 
may be evinced in a humorous form, but once a year, 
when we hoist the danger signal, let our readers 
look out for nonsense. The subject which comes 
uppermost just now is a very delicate and not wildly 
interesting one, and is suggested by sundry letters 
of inquiry and applications for photographs which 
we receive — all from gentlemen. So far as heard 
from, none of those lady lawyers, of whom we have 
said such sweet things, has deigned to ask us 
for our likeness or autograph. A type of these 
letters is one from which we extract the following: 
“By the way, I was in Albany recently, and was 
disappointed in not being able to call on you for a 





Ere eee 
moment, in order to settle a disputed question jy 
gone to great lengths in evading this custom 
limiting the relation or class of fellow-servants, W 
my own mind. It is this: whether you are an oj 
ora young man. Uptoarecent date I had om. 
ceived the idea that you are an old man, with hoary 
locks, weighted down with years and legal lore; by 
since reading your poetry, and also since hearing 
friend suggest that such is not the case, I am mop 
in a muddled condition upon the question. If you 
should find time to read this, and do not consign i 
to the waste-basket, drop an admiring Tar-Heel 
postal, and relieve his perplexed mind. In eithe 
event, in order to be on the safe side, I wish you a 
an additional life of fifty years as editor of th 
AtBany Law JournaL.” Now as to age, we ay 
willing to admit that we are rot so old x 
Mr. Nestor Field nor so young as Mr. Iulus Cor. 
liss of North Dakota. In this matter we preservea 
discreet mean. It has occurred to us, as photo- 
graphs come high, that it might answer a good pur. 
pose and a good many inquiries, if in humble imits. 
tion of the great Chief Justice Gibson we should 
draw our own portrait, and should set it before our 
inquiring friends. The advantage of a portnit 
drawn in the way we propose is that it will always 
be faithful. Our body, like the body of Mr. Car 
ter’s common law, is continually undergoing 
changes, all of which, it cannot be hoped, are for 
the better, but in this portraiture, we humbly flatter 
ourselves, our readers will find a perennial version 
which will convey a correct impression of the origi- 
nal to the end of the extra half century which our 
Tar-Heel friend has so kindly bespoken for us, Here 
follows the portrait in pen and ink: 


JUVENISENEX. 


Time writes no wrinkles on my brow— 
Perhaps for lack of thought; 

The years do not my shoulders bow, 
Nor are with weakness fraught. 

I do not shed my teeth at night, 
My hair stays on my head ; 

No mystery that dreads the light— 
No wig hung near my bed. 

My eyes are clear as any prism,— 
No twitches of neuralgia, 

Nor any pangs of rheumatism, 
Nor sickness save nostalgia. 

I hate old girls who fight at whist, 
I dread their sneers and scandal ; 

Young ones, afraid not to be kissed, 
Are game more worth the candle. 

I hate old men, their talk of trade, 
Of politics and stocks ; 

I much prefer a rosy maid 
In cart or opera box. 

Young men are my extreme delight ; 
I smile at their ado, 

When I am out with them at night, 
To “ put the old man through.” 

I never tell the same old jokes, 
Nor aash familiar lore, 

But I remember all the folks 
Who've heard these things before. 

I never make young folks deride, 
And look at me with scorn, 

By ‘* you remember Jones?” who died 
Years hefore they were born. 

I do not “ hop” much when I dance ; 

My coat is cutaway ; 

I’m not wrapped up in Scott’s romance, 

But yield to Thackeray. 
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When people Patti's warbling praise, 
Or rave of Wagner's wind, 
I do not speak of “ better days,” 
Nor mention Jenny Lind. 
Isurely am no legal owl, 
Who only pipes *‘ to-wit;" 
But smooth my face from studious scowl, 
And laugh and jest a bit. 
I don’t look back for law to Coke, 
I neither dose nor bleed, 
I hold with those quite modern folk 
Who scorn an outworn creed. 
Then why will people call me ‘‘sir, 
And set the easy chair, 
And say, ‘‘ let me that cushion stir,” 
Or ‘‘don’t you dread the air ?” 
Why do the girls cry “ dear old love!” 
While smiles their faces dimple? 
Why do the boys say ‘‘ fine old cove!”— 
The reasons very simple: 
In vain the crow’s foot spares my eye; 
In vain the jaunty bearing ; 
In vain the laugh and spirits high ; 
In vain the clothes I'm wearing ; 
In vain on my moustache the gray 
To mix has scarce begun ; 
My daughter gives the game away, 
For she is thirty-one. 


” 


NOTES OF CASES. 


N MacKay v. Ohio River R. Co., Supreme Court 
of Appeals of West Virginia, June 24, 1890, it 
was held that if a passenger pay a railroad agent 
fare for a certain trip, and by mistake of the agent 
is given a ticket not answering for that trip, but 
one in an opposite direction, and the conductor re- 
fuses to recognize such ticket, and demands fare, 
which the passenger fails to pay, ejection of the 
passenger froin the train without unnecessary force 
will not be ground of action against the company 
as for a tort, but the action may and must be based 
on the breach of the contract to convey the passen- 
ger. Thecourt said: ‘‘In Frederick v. Railroad Co., 
87 Mich. 342, it is said, ‘as between the conductor 
and passenger and the right of the latter to travel, the 
ticket produced must be conclusive evidence; and 
he must produce it, when called upon, as the evi- 
dence of his right to the seat he claims. Where a 
passenger has purchased a ticket, and the conductor 
does not carry him according to its terms, or if the 
company, through the mistake of its agent, has 
given him the wrong ticket, so that he has been 
compelled to relinquish his seat, or pay his fare a 
second time in order to retain it, he would have a 
remedy against the company for a breach of the 
contract; but he would have to adopt a declaration 
differing essentially from the one resorted to in this 
case.’ In that case the passenger had paid to a 
point beyond that called for by the ticket, and re- 
fusing to pay fare, was ejected, and was denied a 
recovery in an action on the case. The principle 
enunciated in this case in Michigan, that as between 
the passenger and the conductor, the ticket is the 
conclusive evidence of the passenger’s rights, is sus- 
tained in several well-considered cases. Townsend 
v. Railroad Co., 56 N. Y. 295; opinion by Chief 
Justice Cooley in Hufford v. Railroad Co., 53 Mich. 
118; Railroad Co. v. Griffin, 68 Ill. 499; McClure 





v. Railroad Co., 34 Md. 532; Shelton v. Railroad Co., 
29 Ohio St. 214; Downs v. Railroad Co., 36 Conn. 
287; Petrie v. Railroad Co., 42 N. J. Law, 449; 
Yorton v. Railroad Co., 54 Wis. 234; Bradshaw v. 
Railroad Co., 185 Mass. 407. In the Ohio case of 
Shelton v. Railroad Co., supra, it was held that the 
fact that a ticket had been purchased, which was 
afterward wrongfully taken up by a conductor on 
one train, will not relieve a passenger from the duty 
of buying a ticket or paying fare on another train 
of the defendant, and that in such case the right of 
action would be for wrongfully taking up the ticket, 
and not for removal from the train for failure to pay 
fare. In the Illinois case above cited (Railroad Co, 
v. Griffin) it was held that if a passenger pay fare to 
a certain station, and the agent inadvertently give 
him a ticket to an intermediate station, the demand 
of a second fare will be a breach of the implied con- 
tract on the part of the company to carry him to 
the proper station. By paying a second time, his 
action will be as conplete as if he resist the demand, 
and suffers himself to be ejected; and his ejection 
will add nothing to his cause of action. It is his 
duty to pay the second fare; and if the company 
fail to make reparation, he can maintain his appro- 
priate action. This case recognizes the contract as 
the proper ground of action. Hall v. Railroad Co., 
9 Fed. Rep. 585. In Yorton v. Railroad Co., supra, 
the passenger, desiring to stop over, and having the 
right to a stop-over ticket, was given instead a trip 
check, through the conductor’s fault; and it was held 
that a second conductor may demand additional fare, 
and may on refusal to pay eject him from the train, 
using no unnecessary force, and that such ejection 
will be no ground of recovery against the company, 
though it will be liable for the fault of the first con- 
ductor. In Townsend v. Railroad Co., supra, it was 
held that a regulation of a railroad company requir- 
ing passengers to present evidence to the conductor 
of aright to a seat or pay fare, is reasonable, and 
for non-compliance a passenger may be put off, and 
the wrongful taking of the passenger’s ticket by a 
conductor of a previous train, on which the pas- 
senger had performed part of his journey, does not 
exonerate him from compliance with the regulation, 
and that for the wrongful act of the former conduc- 
tor the company is liable. It does not justify the 
passenger in violating the company’s lawful regu- 
lation on another train. In Hibbard v. Railroad 
Co., 15 N. Y. 455, it was held that a passenger who 
had a ticket in his pocket, and had exhibited it 
once to the conductor, and refused to exhibit it 
again when called on, was properly ejected for re- 
fusing to exhibit his ticket.” 


In Ferguson v. Neilson, Supreme Court of Rhode 
Island, July 5, 1890, it was held that a married 
woman, living apart from her husband, and maintain- 
ing a separate establishment with her own means, 
is not liable for the tort of a servant hired by her, 
although her husband lives in a different State, and 


was never domiciled here. The court said: ‘At 
common law a married woman was incapable of 
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making a contract, and consequently incapable of 
holding the relation of master to servant. If she 
hired domestic servants or others whose service 
the husband accepted, it was held she did so as her 
husband's agent and on his behalf. They were his 
servants, and not hers, and he alone was responsible 
to and for them. But the plaintiff contends that 
as a married woman is liable, jointly with her hus- 
band, during coverture, and solely after death, for 
her own torts, this action can be maintained against 
the defendant, and that her liability under a con- 
tract of hiring is not the test of his right to sue. 
That a married woman is liable for her torts, as 
claimed by the plaintiff, is a general rule, which 
has been recognized by this court in Curry v. Allen, 
14 R. I. 343. But whether this rule embraces neg- 
ligence we need not now decide, since this case, as 
presented, does not involve the negligence of the 
defendant, but only that of a servant, while she 
was a feme covert. If she is liable at all, her liabil- 
ity must rest upon the same ground as that of any 
master or principal for the act of a servant or agent. 
The foundation of the rule respondeat superior is 
contract, express or implied, by means of which the 
servant stands in the place of the master, so that his 
act is regarded as the master’s act. If therefore 


there is not, and cannot be, a contract of hiring, 
there can be no representation of one by the other, 
and no ground for the application of the rule. 
There is no substantial difference between holding 


a married woman liable directly on a contract, or 
indirectly for breach of a duty imposed upon her 
by the contract. Although the plaintiff is not a 
party to a contract with her, yet where he asserts a 
relation based upon a contract, as the foundation 
for a consequent breach of duty, his position is es- 
sentially the same as one who sets up the same 
contract, in order to recover directly for its breach. 
If we should say she is liable for the tort because 
of the relation, we should say there was a contract 
which made her liable; for if the driver was her 
husband’s servant, and not hers, of course she is 
not responsible for him; but if he was her servant, 
and not the husband’s, how could a court, for ex- 
ample, refuse him judgment if he were to sue for 
wages upon the contract? The same thing is true 
of married women which was held in regard to in- 
fants in Jennings v. Rundall, 8 T. R. 335, that there 
is no liability for torts, dependent upon a contract. 
Lord Kenyon said: ‘If it were in the power of a 
plaintiff to convert that which rises out of a con- 
tract into a tort, there would be an end of that pro- 
tection which the law affords to infants.’ We have 
been somewhat surprised that neither the diligence 
of counsel, nor our own research, has brought to 
light any cases like the one before us; and yet the 
absence of authority on a case so likely to have oc- 
curred before, is perhaps the best authority for the 
conclusion that a married woman has never been 
thought to be liable for tort based upon a contract 
relation. There are cases where a married woman 
has made false representations in matters of con- 
tract, but in these it has been held that an action 
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will lie neither against the husband nor wife, 

Association v. Fairhurst, 9 Exch. 422, Pollock, (, 3 

said: ‘ A feme covert is unquestionably incapable of 
binding herself by a contract; it is altogether Void, 

and no action will lie against her husband or her. 

self for the breach of it. But she is undoubted; 
responsible for all torts committed by her duriny 

coverture, and the husband must be joined as ade. 
fendant. They are liable therefore for frauds com 

mitted by her on any person, as for any other per- 
sonal wrongs. But when the fraud is directly 
connected with the contract with the wife, and js 
the means of effecting it, and parcel of the same 
transaction, the wife cannot be responsible, and the 
husband be sued for it together with the wife.’ Se. 
also Keen v. Hartman, 48 Penn. St. 497; Woodwani 
v. Barnes, 46 Vt. 332; Owens v. Snodgrass, 6 Dana, 

229; Curd v. Dodds, 6 Bush, 681. If then a mar 
ried woman is not liable for a positive fraud con. 
nected with a contract, much less is there reason to 
hold her liable for the negligence of a third person, 
for whose acts she can only be answerable undera 
contract relation. The incapacity of a wife to enter 
into a contract on her own behalf arises from the 
fact of marriage, and does not depend upon the other 
circumstances under which she may seek to act. In 
some States the incapacity has been removed or 
modified by statute, but in this State there has beer 
no change sufficient to cover the claim made in this 
case. Hence the fact set up by the plaintiff in his 
replication, that the defendant was living separate 
from her husband, does not affect the question at 
issue, since it does not alter her character or con- 
dition, nor relieve her from the disability which the 
law imposes upon married women. Murshall vy, Rut 
ton, 8 T. R. 545. While there are cases which have 
gone far toward treating a married woman, living 
apart from her husband, as a feme sole, yet such de 
cisions, it will be found, have generally been in- 
duced by circumstances which do not appear in this 
case. Where the husband had been banished, or 
had abjured the realm and was an alien, or was 80 
situated that he might be treated as civilly dead, 
the courts in England long ago relaxed the rules to 
meet apparent necessities, and practically treated 
the wife as a widow. Marsh v. Hutchinson, 2 Bos. 
& P. 226. In this country courts have followed the 
same course (Gregory v. Paul, 15 Mass. 31), even 
to the extent, in one case, of holding that wheres 
husband, leaving his family without providing for 
them, went to another State, it was equivalent to 
abjuring the realm, and enabled the wife to sue and 
be sued as a feme sole. Other cases have been very 
liberal with married women in the matter of theit 
capacity to act separate from their husbands when 
circumstances seemed to require it, but we need not 
consider them in this case. The same arguments 
which are urged in behalf of a wife, whose husband 
lives abroad or in another State, apply with almost 
equal force to one abandoned by her husband while 
he remains in the same State; and yet in the latter 
case, aside from statutory provisions, no one would 
claim that the wife could act alone.” 
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SDDRESS OF HENRY HITCHCOCK, PRESI- 

DENT OF THE AMERICAN BAR ASSOCIA- 
TION, AT SARATOGA SPRINGS, AUGUST 
20, 1890. 


II. 
DEVELOPMENT OF NATURAL RESOURCES. 
PPROPRIATLONS made and statutes enacted in 
A several States wisely provide for exploring and 
developing their mineral and agricultural resources. 

State geological surveys are provided for or con- 
tinued in Georgia, Kentucky and Washington. North 
Dakota establishes a school of mines, Washington a 
mining bureau, and New Jersey a geological museum 
to receive and exhibit valuable collections already 
made. E 

Donations by Congress for agricultural colleges and 
experiment stations are accepted by Michigan, Wash- 
ington and North Dakota, the latter also providing for 
aState board of agriculture, while Rhode Island and 
New Jersey enlarge the powers of, and Kentucky 
largely increases its appropriations for, similar boards. 
Farmers’ institutes are established in Georgia, county 
agricultural boards in Ohio, and South Carolina, ac- 
cepting a devise to the State for that purpose, estab- 
lishes and further provides for the maintenance of the 
Clemson Agricultural College on the Fort Hill planta- 
tion, formerly the estate of John C. Calhoun. New 
Hampshire makes an appropriation for collecting in- 
formation for the development of her agricultural re- 
sources, und directs inquiries as to the purchase and 
preservation by the State of mountain timber lands 
near summer resorts or sources of water supply. New 
Jersey, lowa and South Dakota provide for a State 
weather service, for the collection and dissemination 
of meteorological data and for reports on the weather 
and crops, and New Jersey authorizes the destruction 
at the expense of the State of fungous growths injuri- 
ous to plants. North Dakota stimulates her agricul- 
turalists by offering bounties for starch made in that 
State from potatoes grown there, and for binding- 
twine, suitable for binding grain, manufactured in the 
State from native materials; also for the planting and 
cultivation of forest trees, for which Wyoming also 
offers a still larger bounty, and for growing sugar beets 
and manufacturing sugar therefrom,in which South 
Dakota follows her example. 

In Virginia, the State chemist is required to analyze, 
without charge, soils submitted to him from any part 
of the State, and to recommend the appropriate fer- 
tilizers, while another act makes stringent provisions 
for securing the purity of fertilizers offered for sale. In 
Maryland also, a State in which commercial fertilizers 
are extensively manufactured and sold, stringent pro- 
visions are made for securing their purity. Among 
others, all dealers in such articles are required to take 
out a State license; every package containing them 
must have stamped on it the net weight, chemical 
analysis of its contents, and the manufacturer’s brand ; 
and analysis of samples of all such fertilizers, by the 
Maryland Agricultural College, without charge, and 
the publication of the results, are provided for. 

The extent and value of the natural food supply in the 
form of fish and game and the importance of preventing 
its wasteful diminution, perbaps also the growing ap- 
preciation of outdoor sports, are illustrated by numer- 
ous statutes in almost all the States for the protection 
and preservation of the denizens of the sea, the lake, the 
Stream and the forest, by the establishment of close 
Seasons, by penalties imposed upon the capture of fish 
by nets, seines and explosives and upon the wanton de- 
struction of wild game, the appointment of fish and 
fame commissioners and wardens, by appropriations 
made for stocking exhausted waters with trout, sal- 
mon, shad and other food fishes, and by regulating the 
cateh of oysters, clams and lobsters on the sea coast. 





Stringent provisions are also made in North Dakota 
and Wyoming for the protection of cattle, horses and 
sheep against contagious and infectious diseases, the 
former appointing a State veterinary surgeon, the lat- 
ter a board of live stock commissioners, with extensive 
powers of inspection, quarantine and still more heroic 
remedies, in addition to detailed strict requirements 
concerning the branding and hearding of the vast herds 
of cattle which have replaced the millions of buffalo, 
wantonly slaughtered and now practically extinct. A 
statute in Wyoming making it a misdemeanor to pur- 
sue, hunt or kill any bison or buffalo for ten years from 
March 15, 1890, reads like an epitaph. 

These measures for the protection of useful animals 
are supplemented in several States by war waged 
against noxious ones. A contract between older and 
newer Civilizations is suggested by the bounties which 
Massachusetts, Ohio and Michigan offer for the de- 
struction of English sparrows and the appropriation by 
Massachusetts of $50,000 for a special commission 
charged with the extermination of the Ocneria dispar 
vulgarly called the gypsy moth, as compared with the 
bounties offered by North Dakota for wolf scalps, with 
the ears attached, and by Wyoming for the destruc- 
tion of wolves, bears and mountain lions, the latter re- 
quiring the claimant not only prima facie proof by affi- 
davit, but the entire skin of the animal with all the 
paws attached, probably as a guaranty of entire good 
faith. 





IRRIGATION. 


The aggregate area of the six newly admitted States, 
of North and South Dakota, Idaho, Montana, Wash- 
ington and Wyoming, is nearly twice as great—to speak 
accurately, it exceeds by seventy-three per cent, that 
of the thirteen States which formed the Union a hun- 
dred years ago, the latter comprising about three hun- 
dred and thirteen thousand square miles, the former 
five hundred and forty-two thousand. The peculiar 
physical conditions existing in large portions of this 
enormous territory have given rise to constitutional 
and statutory provisions both novel and noteworthy, 
concerning the right to control, use and appropriate 
the waters of natural streams and lakes. 

The Constitution of North Dakota declares all flow- 
ing streams and natural water-courses to be forever 
the property of the State for mining, irrigating and 
manufacturing purposes. That of Wyoming declares 
the waters of all natural streams, springs, lakes and 
other collections of still water within its boundaries to 
be the property of the State, and its Bill of Rights also 
sets forth, in terms suggestive of certain modern theo- 
ries, that ‘* water, being essential to industrial pros- 
perity, of limited amount, and easy of diversion of its 
natural channels, its control must be in the State, 
which, in providing for its use, shall guard all the va- 
rious interests involved.”’ 

South Dakota adopted no constitutional provision, 
though it has enacted two important statutes on this 
subject. By each of the other three Constitutions, the 
use of the waters of the State is declared to be a public 
use; by that of Washington, for irrigation, mining and 
manufacturing purposes; by those of Montana and 
Idaho without qualification, both these also declaring 
rights of way over lands and sites for reservoirs, neces- 
sary for irrigation, to be public uses. 

The Legislature of Idaho met last in 1890, but I was 
unable to obtain the session acts. The Montana Leg- 
islature which met in November last and sat for ninety 
days, enacted no law whatever, because of adead-lock. 
In the other four States some important irrigation acts 
were passed. 

North Dakota authorizes two-thirds of the legal vo- 
ters at the annual March meeting of any organized 
township to levy a tax to improve any specified creeks 
for the purpose of irrigation and increasing the water 
supply, by building dams, within the town limits, to 
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create ponds and reservoirs; but no lands may be 
flooded without the owner’s consent or just compensa- 
tion, and the tax may not exceed two mills per dollar 
of town valuation. 

South Dakota authorizes any person or corporation 
to construct artesian wells upon their own lands for 
power, irrigation and other purposes, and to convey 
the water so obtained by ditches over the lands of oth- 
ers, upon paying just compensation, ascertained by 
consent or condemnation as provided for in the act. 
Various provisions guard the rights of the owners of 
such wells and ditches, and of third persons in respect 
of damage caused by them. Another act of South Da- 
kota creates the office of State engineer of irrigation, 
charged with the development of a system of irriga- 
tion within the State, by artesian wells, dams, reser- 
voirs, basins and other practicable methods, also mak- 
ing it his duty to co-operate with the officers of the 
United States in any survey or other work designed to 
solve the irrigation problems peculiar to the State of 
South Dakota. A recent debate in the Senate of the 
United States illustrates the magnitude of these prob- 
lems, and the work and expenditure required to solve 
them. 

In Wyoming, laws already in force concerning irri- 
gation were amended by an act declaring the bounda- 
ries of nine irrigation districts, aud providing for the 
creation of others; and by giving exclusive jurisdic- 
tion to the District Courts to hear and determine all 
questions concerning the priority of appropriations of 
water between ditch companies and other owners of 
ditches, drawing water for beneficial purposes from the 
same stream, or its tributaries in the same irrigation 
districts, and all other questions of law and of right in 
any way connected therewith. 

Two elaborate acts in Washington make practical 
application of the constitutional provision already 
mentioned. 

One, containing seventy-nine sections, provides with 
great detail for the organization of irrigating districts 
in pursuance of the affirmative vote of two-thirds of 
the legal voters within its boundaries of the proposed 
district, at an election ordered for that purpose by the 
county commissioners, upon petition of fifty, or of a 
majority, of freeholders owning lands which can be 
irrigated from one source and by one system of works; 
and for the government of such districts when organ- 
ized, by a board of directors chosen by a majority of 
the legal voters of the district. This board, when au- 
thorized thereto by the voters of the district, at a spe- 
cial election held for that purpose, may issue and sell 
bonds to provide means for the necessary improve- 
ments, to be ultimately paid by a tax to be assessed 
and levied as other taxes upon all the real estate in the 
district. Numerous and careful provisions are made 
for carrying out this general plan, but only two can be 
noted here; one, the declaration that the use of all 
water required for the irrigation of lands in any such 
district, together with rights of way for canals and 
ditches, sites for reservoirs and all other property 
necessary to carry out the provisions of the act, is a 
public use, subject to regulation by law; the other, 
that if the volume of water in any stream or river 
prove insufficient to supply the continual wants of the 
entire country susceptible of irrigation therefrom, the 
water commissioners shall equitably apportion certain 
amounts of such water to different localities upon cer- 
tain or alteruate weekly days, according to their best 
judgment. 

The other act, containing sixty-seven sections, makes 
provision with like detail for the use of water for the 
purpose of irrigation and for the condemnation of 
rights of way for ditches to carry water for such pur- 
poses. This act declares that any person is entitled to 
take from any of the natcral streams or lakes in the 
State water fur the purpose of irrigation, not previ- 





ously appropriated or subject to rights existing whey 
the Constitution was adopted, subject to the 
tions imposed by law, the use of water at all timeste. 
ing deemed a public use and subject to condemnatio 
as from time to time provided by law. It further pr. 
vides that vested rights in water, called in question be. 
fore any court or commissioners, shall be determined 
by the usual volume of water annually flowing in the 
natural streams and lakes of the State, to be reduced 
proportionately in case of low water; also that no per. 
son constructing a ditchshall keep or store by mean 
thereof any more water than is used for the purposeof 
irrigation 

Other provisions, plainly suggested by experience of 
past controversy, define the duties of ditch owners and 
the rights of persons and corporations constructing 
ditches for the sale or supply of water to others, a. 
thorize condemnation proceedings, and otherwise pro. 
vide elaborate machinery for carrying out the pringi- 
ples upon which the act is based. 

These acts are noteworthy in respect of the purposes 
and the extent to which they apply the power of emi- 
nent domain. Some of the older States have conferred 
a like power, but to a more limited extent, for procur. 
ing a public water supply for municipal purposes. A 
Georgiastatute, approved November 12,1889, authorizes 
corporations, partnerships or one or more individuals, 
constructing, owning or operating water-works in that 
State, when they cannot procure, by contract with the 
owners, lands or rights of way necessary for that pur- 
pose, to condemn the same, provided such corporation, 
partnership orindividual has first bona fide entered 
into a contract with the proper authorities of somein- 
corporated city or village of that State for supplying 
water for public purposes. A like statute has been in 
force in Missouri since 1881, 


LeGAL RIGHTs, PROCEDURE AND ADMINISTRATION 0F 
JUSTICE. 

Comparatively few noteworthy statutes have been 
passed during the year on these subjects. 

Provision is made in New Jersey and Massachusetts 
for the conveyance of lands in which an insane wife or 
husband has a dower, homestead or other interest, by 
a guardian appointed for that purpose by a chancery or 
probate court; and in Ohio for the conveyance of 
Jand acquired by a husband or wife, after his or ber 
consort had become insane, free of dower or right of 
expectancy of such insane person. 

Michigan amends the law of descent, providing forit- 
heritance in the following order: First, children and 
lineal descendants, per capita if of equal degree, other- 
wise per stirpes ; second, failing descendants, one-half 
to surviving husband or widow in lieu of dower, the 
remaining half, or if no husband or widow survive, the 
whole, to father and mother equally, or the survivorol 
them; if no descendants, husband or widow, or father 
or mother survive, then to the brothers aud sistersand 
their representatives; third, failing all these, to the 
next of kin in equal degree, with preference to collat 
eral kindred claiming through the nearest ancestor; 
the share of a surviving minor child, inheriting aud dy 
ing a minor without issue, to descend to his surviving 
brothers and sisters and the issue of those deceased, 
per capita if of equal degree, otherwise per stirpes; 0 
failure of lineal descendants, father, mother, brothers 
and sisters and their descendants, the surviving hut 
band or wife takes the whole estate; and in default! 
husband, wife and kindred, it escheats for the use ol 
the primary school fund. 

Georgia provides that the owner or insurer of cotton 
or merchandise, within the waters of the State, dam 
aged by fire or water, may take possession of the same 
without regard to any affreightment contract, on giv 
ing security for salvage, general and particular aver 
age, and claims of consignees, the owner having the 
first right. 
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Washington authorizes Indians holding Jand in sev- 
eralty under treaties with the United States to grant, 
lease or encumber the same without restriction, when- 
ever the consent of Congress shall be given, by deeds 
to be acknowledged before and fully explained to the 
grantor by a judge of a court of record. 

Under the general head of 


PROCEDURE 

may bé noted the following: 

A Georgia statute authorizes a court of equity, under 
acreditors’ bill, brought by at least three unsecured 
creditors, or creditors representing one-third of the un- 
secured debts, of any insolvent trader, firm or corpora- 
tion, to appoint a receiver to collect the debtor's assets, 
both real and personal, and appropriate them to his 
creditors. : 

New Jersey makes several changes in matters of 
practice, a8 follows: By one act, unincorporated asso- 
ciations may be sued by their common name, and 
their common property sold without relieving the in- 
dividual members from further suits for any unsatis- 
fied residue; such actions not to abate by death or 
other change of officers or in membership. Another act 
makes judgments and all other choses in action equally 
with bills and notes, assiguable at law and enforceable 
in the name of the assignee. Under another, replevin 
suits may be brought, without bond and without seiz- 
ing the goods, in order simply to try title, and may be 
brought in the smaller courts. Another provides for 
discovery in actions at law, against corporations as well 
as natural persons, by interrogatories, to be answered 
on oath, such answer being made evidence if offered by 
the party proposing the interrogatories, but not other- 
wise. 

Massachusetts mitigates, on behalf of the enterpris- 
ing journalist, the rigors of attachment on mesne pro- 
cess, by forbidding seizure of the presses, types or other 
personal property used in printing and publishing 
newspapers, unless after twenty-four hours’ prior de- 
mand by the officer upon the Owners or managers to 
point out other property to be attached and their fail- 
ure to comply; the officer’s return to show such de- 
mand and refusal. 

Another act of that State authorizes any person to 
whom, except for a lien for performing labor or furn- 
ishing material for a building on real estate, a debt 
would be due for Jabor or materials upon such real es- 
tate, to release such real estate from such lien, at any 
time before final judgment in a suit brought to enforce 
the same, by giving sufficient security to pay such 
judgment within thirty days after recovery; but no 
real estate shall be released by bond from a lien claimed 
solely for personal labor thereon. Another statute of 
Georgia provides that no action for damage for homi- 
cide or injury to person or property shall abate by the 
death of either party, but shall survive to the personal 
representatives. ‘ 

The rule, now general, which allows parties to suits 
to testify in their own behalf, receives an important 
modification in Georgia, by an amendatory act prohib- 
iting the opposite party from testifying against the 
representatives of a deceased, or guardian of an insane 
person, concerning communications or transactions 
with such insane or deceased person; or against a cor- 
poration, in respect of communications or transactions 
bad exclusively with a deceased or insane officer or 
agent of such corporation. Similar provision is made 
in New Hampshire, in favor of the representatives of 
a deceased person, and in Washington as to those of 
deceased or insane persons. 

Michigan, Mississippi, Ohio and South Carolina pro- 
vide for the appointment of official stenographers in 
trial courts, and Georgia for two stenographers for the 
benetit of the Supreme Court. 

The expense attending appeals is lessened in Ohio, by 





an act authorizing the abbreviation of voluminous 
pleadings and papers forming part of the record; and 
in Georgia, by requiring that only material evidence 
shall be set out in the bill of exceptions, and that the 
Supreme Court shall pass on such errors only as are 
specifically assigned. 

An act of North Dakota permits not only the guar- 
dian of a minor or person non compos, but also an ad- 
ministrator, upon petition of any person interested 
and an order of the County Court, made upon due no- 
tice, to borrow money by mortgage upon lands of the 
ward, or of the deceased, for such period and amount 
as the court may deem best, not exceeding one-half the 
appraised value. 

North Dakota by another act provides for the arbi- 
tration of any pending suit, pursuant to an order of 
court, by consent of parties; judgment to be entered 
upon the award and the performance of any act re- 
quired thereby enforced by rule of court and attach- 
ment if necessary. 

Washington fixes at five years the limitation of suits 
to recover real property, except as to persons under 
disability, and such persons must sue within three 
years after disability is removed. 

The requirement of several State constitutions, that 
the Legislature shall provide by law for bringing suits 
against the State, seems to have been generally re- 
garded, or disregarded, as merely a “‘ pious wish,”’ im- 
posing no legislative duty. South Dakota, in the very 
first act upon her statute book, sets a noteworthy ex- 
ample by authorizing any person, aggrieved by the re- 
fusal of the State auditor to allow any claim against 
the State, upon giving security for costs, to bring an 
action against the State, in the Supreme Court; acopy 
of the complaint to be served upon the attorney-gen- 
eral, who must plead to it within thirty days. If a jury 
is required, the issues of fact are sent to a Circuit 
Court for trial, as in other cases, the papers, verdict 
and bill of exceptions to be returned without delay to 
the Supreme Court, which may order a new trial; but 
final judgment must be rendered by the Supreme Court. 
No execution can issue on such judgment, but the debt 
and costs ascertained thereby must then be audited by 
the State auditor and shall be paid out of the State 
treasury. This act not only meets the plain require- 
ments of public good faith, but should do much to pre- 
vent special legislation, lobbying and their attendant 
evils. 

Among statutes relating to criminals may be noted 
that of Ohio, amending an act for the apprehension of 
horse thieves and felons, by conferring upon corpora- 
tions organized for that purpose power to arrest such 
criminals without warrant, and return them to the 
officer of the proper county for detention until a legal 
warrant can issue for their arrest, the expenses to be 
paid by the county upon their conviction. 

Virginia also utilizes a private corporation, by au- 
thorizing the commitment of minors charged with 
crime, witnesses, vagrants and disorderly persons un- 
der arrest, aud persons sentenced to jail for not ex- 
ceeding one year, to the custody of the Prison Asso- 
ciation of Virginia, which may exercise the same pow- 
ers over them as the authorities of the State pevitenti- 
ary, and shall receive the same compensation. 

An lowa statute provides for the punishment of 
tramps by imprisonment at hard labor, and a diet of 
bread and water on refusal to work; to which is added 
what the tramp would surely deem a cruel and un- 
usual punishment, justifying an appeal to the United 
States Supreme Court, to-wit, a strict prohibition, 
while in prison, of any tobacco, intoxicating liquors, 
sporting or illustrated newspaper, cards or any other 
article of amusement or pastime. 

In Maryland severe enactments were passed for the 
punishment of factors guilty of the conversion of goods 
consigned to them; also providing against the wrong- 
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ful conversion of warehouse or elevator receipts, bills 
of lading, or any document evidencing title to goods, 
committed by any person accepting such documents 
under any trust the terms of which are declared in 
writing. 

Salt is good, but nota “salted mine;” and Wash- 
ington protects the too credulous investor, by declar- 
ing ita felony to fraudulently place in or upon any 
mine or mineral claim any ore, or to exhibit any ore, 
or certificate of assay of ore, not extracted therefrom, 
for the purpose of selling such mine or claim, or to 
make or publish a false sample, or change any sample 
or any certificate of sampling or assaying of ore or 
bullion. 

Certain impediments to the ordinary administration 
of justice are suggested by a Kentucky statute permit- 
ting the governor in his proclamation for the arrest of 
a fugitive to authorize his delivery at any jail in the 
State when that in the county of the indictment is 
deemed unsafe, or there is danger of rescue by friends, 
or by a mob; also by one authorizing a change of venue 
when the court and district attorney are of opinion 
that a state of lawlessness exists by which officers or 
jurors may be deterred from impartially fulfilling their 
duties. 

Under the head of 


MISCELLANEOUS AND SPECIAL LEGISLATION 
might be mentioned numerous acts which illustrate, 
sometimes in an interesting, sometimes in ap amusing 
way, the local conditions'which gave rise to them. 

The catalogue of centennial celebrations is appropri- 
ately closed by a Rhode Island statute which, besides 
an appropriation of $10,000 from the State treasury, 
authorizes the town of Pawtucket to issue its notes for 
$10,000, to be expended in celebrating the centennary 
of the founding of the cotton industry in the United 
States; and by two in Massachusetts, one of which au- 
thorizes the town of Winchester to raise $1,000 by tax- 
ation to celebrate the two hundred and fiftieth anni- 
versary of the first white settlement within its terri- 
tory, the other authorizing Haverhill to raise $10,000 
by taxation to celebrate its two hundred and fiftieth 
anniversary as a town. 

The too enterprising journalist is discouraged by a 
Washington statute which declares that newspapers 
and periodicals sent by editors or publishers to any 
person not ordering them shall be deemed a gift, and 
whether received or not shall create no debt. 

North Dakota requires all public State institutions 
to display the United States flag daily from 9 A. M. to 
4p. M., and New Jersey provides for a like display on 
her public school buildings during school hours. Vir- 
ginia adds to her legal holidays the 19th day of Janu- 
ary, known as Lee’s birthday. 

An Ohio statute sheds new light upon the ordinary 
conception of nativity, by requiring the managers of 
all States and county penal, reformatory and charitable 
institutions to purchase healthy native cattle, sheep or 
hogs, or native beef, for the use of the inmates; but 
with the proviso that “ no cattle, sheep or hogs shall’’ 
be considered native until said animals shall have been 
within the “ State of Ohio for at least sixty days pre- 
ceding the killing of said animals.”’ 

The constant pressure for special and local legisla- 
tion, restrictions upon which are so marked, and, as I 
think, 80 wholesome a feature of recent American 
State Constitutions, is illustrated both by the statutes 
of Mississippi and Kentucky, where no such restric- 
tions exist, and those of Ohio, in spite of them. 

The Kentucky session acts of 1890 include one hun- 
dred and seventy-four public and one thousand seven 
hundred and fifty-two private, local and special laws. 
Of the Mississippi session acts of 1890, five hundred and 
seventy-four in number, at least three-fourths, per- 
haps nine-tenths, are of local, special or private con- 





cern. One act, for example, exempts a particular hota 
in Natchez from county taxation; anotber miny 
describes a pattern of barbed-wire fence which shall be 
a lawful fence in Leake county; another authorize 
the supervisors of Wilkinson county to purchase road. 
scrapers, and so forth. 

The Constitution of Ohio expressly provides tha 
“the General Assembly shall pass no special act gop. 
ferring corporate powers. Yet the General Assembly 
of 1890 passed nearly fifty acts, each of which in gener 
terms empowered villages, towns, cities or counties, 
classified by descriptions manifestly applicable only ty 
one particular village, town, city or county, to ig 
sue bonds or levy taxes for some specified purpose or 
to carry out some special enterprise or improvement, 
or acquire, hold or dispose of designated property. Ong 
such statute provides that “‘in any city of the thin 
grade of the second class, having by the Federal cep. 
sus of 1890 a population of fifteen thousand four hu. 
dred and thirty-five, and in which city there is estab. 
lished and maintained by a public library association, 
not organized for profit, a public library, free to all the 
inhabitants of such city, the city council may levy an 
annual tax, in addition if need be, to the aggregate 
amount of taxes limited by law, not exceeding two 
tenths of a mill on all the taxable property in the city, 
to be called the public library fund,’’ to be paid over 
to the treasurer of such library association and used 
only in the purchase of books, pamphlets, magazines or 
newspapers for its library.’’ 

Other acts authorize villages having a population not 
less than nineteen hundred and three nor more than 
nineteen hundred and twelve to issue bonds for natural 
gas development; cities of fifty-eight hundred and 
forty inhabitants to build, own and control railroads 
within the city limits; counties of not less than nine 
teen thousand seven hundred and fifty-three nor more 
than twenty thousand inhabitants, to erect and main- 
tain bridge houses, and so of many others. 

Inquiring what the courts of Ohio have to say to 
such legislation, and how bonds so authorized are mar- 
keted, I was referred by a friend, a member of the Cin- 
cinnati bar, to more than one decision of the Supreme 
Court of Ohio (State v. Mitchell, 31 Ohio St. 607; State 
v. Adderson, 44 id. 247) holding enactments of this 
kind void as palpable evasions of the Constitution; 
but was also informed that such laws are passed, never- 
theless, and bonds issued under them sold in the mar 
ket without question, the purchasers taking the chance 
of objection by the tax payers, or that objectors be e& 
topped, by their own co-operation in carrying out the 
act and in procuring the money upon such bonds, from 
denying their validity, as in the case of State v. Mitchell, 
31 Ohio St. 592, 609. 

Pertinent to this topic is astatute of Massachusetts, 
regulating the employment of legislative counsel and 
agents, and designed to convert what is known 
* the lobby ”’ into a body of recognized parliamentary 
agents, as in England, where Professor Bryce describes 
them as “‘a regularly constituted profession, bound by 
rules.” This act forbids any person or private or pub 
lic corporation, directly or indirectly, to employ auy 
person as legislative counsel or agent in respect of any 
legislation affecting the pecuniary interests of any I 
dividual, association or private or public corporation, 
as distinct from those of the whole people of the Com- 
monwealth, unless the name of the person so employed 
or agreed to be employed be entered upon the docket 
required by the act to be kept therefor. Two dockels 
are to be kept by the sergeant-at-arms; one, for all 
counsel employed before legislative committees, also 
the regular legal counsel of corporations or associ 
tions, act or advise in relation to legislation ; the other, 
for all persons rendering any services as agents in con 
nection with auy such legislation. In them must also 
be entered the address and occupation of each el- 
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ployer, the date and period of the employment agreed 

on and all subjects of legislation to which it relates. 
No person may act as either legislative counsel or agent 
unless such entries are made, nor be employed for any 
compensation in any manner contingent upon legisla- 
tive action. Within thirty days after the adjouru- 
ment of the Legislature, every person or corporation 
employing any legislative counsel or agent must render 
to the secretary of the Commonwealth a sworn account 
in detail of all expenses paid or incurred in connection 
with promoting or opposing in any manner the passage 
of any such legislation. Provision is made for disbar- 
ring any legislative counsel or agent, any person so dis- 
barred being prohibited from acting as such for three 
years thereafter. The act is drawn with great care, 
aud severe penalties provided for its violation. 


REVENUE AND TAXATION. 


Under the important head of revenue and taxation, 
acts were passed by several States, in some cases 
amendatory of, in others revising or consolidating, ex- 
isting laws. Such changes as are made do not appear 
to involve material departures from the general symp- 
toms hitherto in force, even were it practicable to 
state them in detail. 

Two acts were passed in Virginia, in connection with 
the well-known controversy between the State and 
the holders of its bonds. One amends the law con- 
cerning the proceedings prescribed for the trial before 
a jury of the genuineness of coupons receivable for 
taxes when tendered in payment thereof. The other 
provides for the recovery by the Commonwealth by 
motion, on ten days’ notice, of all moneys due it for 
demands of any kind, in payment of which any instru- 
ment purporting to be a coupon detached from a State 
bond shall have been or may be tendered but not ac- 
cepted in payment. The defendant, on pleading ten- 
der of such coupons, must establish their genuineness; 
if he fail in his defense, the coupons are returned to 
him and judgment rendered against him for the debt 
due the Commonwealth and for costs, for which exe- 
cution issues; and if other coupous are tendered in 
payment of such execution, the genuineness of such 
coupons is also to be tried upon a motion made in like 
manuer under said act. 

A very interesting history of this controversy, and a 
resume of the decisions of the United States Supreme 
Court, and of the acts of Virginia relating to those 
securities, is contained in the elaborate opinion in the 
case of McGahey v. Virginia, rendered by Mr. Justice 
Bradley in May last. 10 Sup. Ct. Rep. 972. 


GENERAL POLITICAL REGULATIONS. 


Under this head muy be noted several important acts 
in various States, relating to the suffrage, registration 
of voters and the conduct of elections, including so- 
called “Australian Ballot Reform Acts,’’ proposed 
amendments to State Constitutions, and the revision 
of laws. 

The general election law of Wyoming declares that 
women otherwise qualified shall have the same right 
48 meu to the elective franchise and to hold office; in 
this respect only repeating a constitutional provision, 
which re-enacted the territorial law in force for 


. twenty years past. 


A new general election law in Massachusetts re- 
enacts the provision authorizing women who have paid 
4 tax within two years preceding, to vote in all elec- 
tions for members of school committees. Several bills 
for the extension of this right were defeated in the last 
Legislature of the State. 

Tennessee requires every voter to satisfy the judges 
of election that he has paid the poll-tax for the preced- 
ing year as a condition precedent to voting. 

A statute of New Hampshire confers upon the Su- 
preme Court of that State exclusive jurisdiction of ap- 





plications for the naturalization of alieus under acts of 
Congress. . 

At the extra session of the Tennessee Legislature a 
new registration law was passed, applying to all coun- 
ties having a population of seventy thousand or up- 
wards and all towns, cities and civil districts having a 
population of two thousand five hundred or more, the 
object of which was to correct certain defects in the 
registration act of 1889, to which the governor’s mes- 
sage called attention. A statute of Washington pro- 
vides for the registration of voters in all cities and 
towns, and in all voting precincts having a voting 
population of two hundred and fifty or more. Both 
require registration in accordance therewith as a con- 
dition of voting, in addition to all other qualifications 
prescribed by law. 

The Constitution of Michigan provides that where a 
town or city is entitled to more than one representa- 
tive in the Legislature, they shall be voted for jointly. 
Under a recent statute, each qualified elector may cast 
as many votes for one candidate as there are repre- 
sentatives to be elected, or distribute the same among 
the candidates; the candidates highest in vote declared 
to be elected. This provision for minority representa- 
tion first appeared in this country in the Constitution 
of Illinois adopted in 1870. 

West Virginia prescribes severe penalties for the use 
of money by candidates to secure party nomination or 
to influence or procure others to influence voters, or to 
induce them to refrain from voting; also making it a 
felony to violate a ballot-box, or to withhold or destroy 
ballots, or to change any election returns. 

A statute of Washington regulates primary elections 
held by political associations; prescribing the qualifi- 
cations of voters and placing their entire conduct un- 
der the sanction of the law, with severe penalties for 
its violation. 

In Massachusetts the entire law regulating elections 
was revised and consolidated in a new act, passed in 
June last, containing two hundred and twenty-eight 
sections, elaborate provision being made concerning 
the qualification and registration of voters, the con- 
duct of elections, and the canvassing and return of 
votes, including the re-enactment and extension of the 
so-called Australian Ballot Act, passed in 1888. 

Wyoming also enacts a general election law of one 
hundred and eighty-four sections under her new State 
Constitution prescribing the qualifications of voters, 
including women, providing for registration and for 
the nomination of candidates and the conduct of elec- 
tions according to the so-called Australian system ; also 
for the determination of contested elections, and se- 
vere penalties for its violation. It provides for con- 
ducting all election contests, except for seats in a mu- 
nicipal council or the Legislature, in the district courts, 
by civil action; and for the contest by any five elect- 
ors, of any election, upon any subject submitted to 
the vote of a county, city or town, provided the action 
be commenced within thirty days after the result is 
announced. The entire act is drawn with singular 
clearness, fullness and precision aud is a noteworthy 
example of legislation. 


BALLOT REFORM—THE AUSTRALIAN BALLOT SYSTEM. 


I need not remind you that what is known as “ bal- 
lot reform ’’ has, during the past few years, attracted 
very great attention throughout the United States, re- 
sulting in the recent adoption by several States of the 
so-called Australian Ballot System. Mr. John H. Wig- 
more, of the Boston bar, has published a carefully com- 
piled and interesting little book, in which a succinct 
history of that system is given, together with the pro- 
visions of the various statutes enacted up to October, 
1889. 

First adopted in South Australia in 1858, soon after 
in Tasmania and New South Wales, and subsequently 





190 


THE ALBANY LAW JOURNAL. 





in New Zealand, Queensland, Victoria and West Aus- 
tralia, it was the subject in 1869, of an elaborate report 
by a special committee of the British Parliament, re- 
sulting in its substantial adoption by Great Britain, in 
the Ballot Act of 1872. This act, originally limited to 
seven years, has been repeatedly extended, until in 
1888, as Mr. Wigmore states ‘the entire field of elec- 
tions in England and Wales, if not in Scotland and Ire- 
land as well, is now covered by the Australian system of 
balloting.’”’ Thence spreading to British America, it 
was adopted in British Columbia, Ontario, Quebec, Nova 
Scotia, Manitoba, and by the Dominion Parliament, 
and in Europe, in substance at least, by Belgium, the 
grand duchy of Luxembourg and Italy. 

In this country, the first direct efforts for its legisla- 
tive adoption appear to have been made in Michigan in 
1885, though not then successful. In 1887 Wisconsin 
passed a law regulating elections in cities of more than 
fifty thousand inhabitants, and incorporating some of 
the features of the Australian system. In February, 
1888, a statute of Kentucky applied the system to the 
municipal elections in Louisville. In May of that year, 
Massachusetts enacted a law applying it to all National, 
State, district, county and city elections. In June, 
1888, a bill substantially similar was passed by the New 
York Legislature, but was vetoed. In 1889 another bill 
somewhat modified, was passed and again vetoed in 
New York; and at the recent session of 1890 another 
bill was passed, with further modifications, which be- 
came a law. 

During 1889 the movement in favor of the system be- 
came vigorous throughout the United States. Bills 
adopting it were introduced during that year in the 
Legislatures of twenty States and the Territories of 
Montana and Dakota. In eight States they were re- 
jected; in five they were favorably considered, but not 
reached for final action. In the States of Connecticut, 
Indiana, Minnesota, Missouri, Rhode Island, Tennessee 
and Wisconsin, and the Territory of Montana, they 
were enacted, and in the Dakota Legislature the bill 
passed both houses, but was unaccountably lost on its 
way to the governor, too late for further action. 

During the past twelve months original bills more or 
less completely adopting the system, have been enacted 
in New York, New Jersey, Michigan, Washington and 
Wyoming, and amendatory acts have been passed in 
Rhode Island, extending the system of municipal elec- 
tions, also at the extra session in Tennessee, for the 
purpose of remedying supposed deficiencies in the act 
of 1889, and in Massachusetts further amending the act 
of 1888, and extending it to town elections. There are 
thus fourteen States in which, though not in all of 
them to the same extent or with a like degree of com- 
pleteness, the Australian system is now in operation. 

A comparison of the different statutes, however in- 
teresting, is impracticable here. The two cardinal 
features of the system are: First, an official ballot, 
containing the names of all candidates, printed and 
distributed under State or municipal authority; sec- 
ond, an arrangement for voting, by which compulsory 
secrecy is secured. The first, including provisions for 
nominating candidates in absolute independence of 
party machinery, while giving full weight to organized 
political action, removes the pretext for assessing can- 
didates, too often but another name for blackmail, and 
deprives corrupt partisans of the control of nomina- 
tions and elections. The second removes the induce- 
ment for bribing voters, by making it impossible to se- 
cure the fulfillment of their corrupt bargains. The 
statutes I have mentioned vary in completeness and 
consequent efficiency. Supplemented by stringent en- 
actments, like the Corrupt Practices Act of Great 
Britain, substantially re-enacted during the past yearin 
New York, by which the election expenses of candi- 
dates are not only limited but compulsorily published, 
this system gives an assurance of the absolute purity of 
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elections, whose value has been attested, without adi. 


senting voice, wherever it has been tried. 


CONSTITUTIONAL AMENDMENTS — REVISION oF Layg 


In several States legislative action has been taken 
looking to the amendment or complete revision of the 
Constitution, or to the revision of the laws. 

In Mississippi an act was passed in February calling 
a constitutional convention to revise and amend th 
present Constitution, or to enact a new one, to meet 
on August 12, and which has accordingly conveneg 
In May last the Legislature of Kentucky passed an ag 
calling a convention to readopt, amend or change the 
Constitution of that State, to meet on the 2d of 
tember. In June, 1889, the Michigan Legislature gj. 
rected the submission to the people, at the gener 
election in November, 1890, of the question of a gop. 
vention for the purpose of a general revision of th 
State Constitution. 

In April, 1889, three amendments to the Constitution 
of Michigan, proposed by the Legislature in March pr. 
ceding, were adopted, all of merely local interest. (pe 
authorizes the Legislature to increase the number of 
judicial circuits and circuit judges; another fixes the 
salaries of the governor and State officers, and forbids 
the Legislature to increase the same; another limils 
the term of corporate franchises, other than municipal, 
to thirty years, subject to be extended under general 
laws by consent of two-thirds of the stockholders. 

In March, 1889, seven amendments to the Constits- 
tion of New Hampshire, proposed by a convention 
which met in January, were submitted to the people 
Two were rejected; one prohibited the manufacture, 
sale or keeping for sale as a beverage of any alcobolie 
or intoxicating liquors; the other making the Bill of 
Rights non-sectarian. The other five, all of only local 
interest were adopted, the first providing that the Leg 
islature shall hereafter meet, and the terms of State 
officers begin, in January; the second, that member 
of the Legislature shall be compensated by fixed sala 
ries; the third, for filling vacancies in the Senate by 
new elections; the fourth, that when the offices of gor- 
ernor and president of the Senate are both vacant, the 
speaker of the House shall be acting governor; the 
fifth, making certain changes in the representation of 
classified towns. 

Various constitutional amendments have, during the 
past year, been proposed for submission to the popular 
vote, by the Legislatures of Georgia, Massachusetts, 
Michigan, New Jersey and South Dakota. Of thew 
may be noted, as of general interest, one in South Dr 
kota, to strike the word *‘male”’ from the suffrage 
clause of the Constitution; another in New Jersey, re 
pealing the prohibition of special legislation regulating 
the internal affairs of towns and counties. This de 
parture from the modern teudency to restrict legisla 
tive powers results, as an interesting letter from the 
member of the council from New Jersey informs me, 
from the difficulty experienced in meeting the wauts 
of particular localities by general laws, of which Ohio 
furnishes another example. On one hand, the Scylls 
of restriction, on the other the Chary bdis of special leg- 
islation and its attendant lobby; a dilemma from 
which escape has been sought elsewhere, notably in the 
new State Constitutions, by insisting upon general laws 
but permitting their application to particular localities 
to be determined by a popular vote. 

In New Hampshire, Rhode Island and South 
Carolina provision has been made for the appointment 
of commissions to revise, digest aud consolidate the 
existing laws. 

The statutes thus imperfectly summarized are no 
merely rules of civil conduct. For him who studies 
aright the history of human institutions, they have 
profound, often a pathetic interest; for they embody 
and reflect the convictions, and the prejudices as well, 





orbids 

limits 
Licipal, 
eneral 
‘s, 
nstitu- 


THE ALBANY LAW JOURNAL. 


191 











———————“—COC a oe ito Ranpeayae == wanes 

the hopes, the fears, the busy life of thirty millions of 
human beings, inhabiting twenty highly civilized 
States, many of them true empires, widely differing.in 


climate, physical features and natural resources, and 


each a constituent member of the great nation whose 


people, under conditions hitherto unknown, are work- 
ing out the problem of self-government. 

Still more interesting, in one aspect, are the new Con- 
stitutions of the States of North and South Dakota, 
Idaho, Montana, Washington and Wyoming; for these 
constitute the permanent frame of government, the 
fandamental laws, under those self-imposed limita- 
tions, subject only to the supreme law of the land, the 
people of those States respectively have entered upon 
independent political life. No analysis of these instru- 
ments is possible here; not even a recapitulation of 
their more important features. I can only allude, in 
the briefest manner, to a very few of these, omitting 
others equally deserving attention. 

In looking through them, one is constantly reminded 
of the observations upon the Constitutions of the 
American States contained in that remarkable work of 
Professor Bryce, The American Commonwealth, re- 
markable alike for its immense range and extraordi- 
nary accuracy of information, for the acuteness of its 
criticisms and its candid spirit. Of such instruments, 
he truly says that they are ‘‘a mine of instruction for 
the natural history of democratic communities,”’ *‘in- 
structive as records of past movements and as an in- 
dex to the present tendencies of American democ- 
racy; and that ‘‘if we had similar materials concern- 
ing the history of as many Greek republics during the 
ages of Themistocles and Pericles, we could rewrite the 
history of Greece.” 

One characteristic of the more modern American 
Constitutions, noted by him, is conspicuous in these; 
the tendency to insert in them provisions which are in 
no distinctive sense constitutional law, but general 
law, administrative law, the law of judicial procedure 
and of contracts, even police and sanitary regulations, 
which could be fully dealt with in ordinary statutes. 

For example, thearticle ‘‘ Militia”’ in the Constitu- 
tion of Wyoming forbids any military organization 
under the laws of the State to carry any banner or flag 
representing any sect or society, or the flag of any na- 
tionality but that of the United States; a praiseworthy 
provision, but why made part of an organic law? Un- 
der the head of police powers, that instrument pro- 
vides that no armed police force, or detective agency, 
or armed body or unarmed body of men, shall ever be 
brought into the State for the suppression of domestic 
violence, except upon the application of the Legisla- 
ture or the executive when the Legislature cannot be 
convened; and those of Idaho, Montana, Washington 
and North Dakota contain like provision. 

The so-called prohibition article, separately adopted 
in North Dakota and South Dakota, prohibiting the 
manufacture or sale as a beverage of intoxicating 
liquors, falls within the same category of a police regu- 
lation, appropriate to the statute book but not to an 
organic law. In South Dakota this was carried by 
forty thousand two hundred and thirty-four votes out 
of atotal of seventy-four thousand seven hundred and 
forty-four; in North Dakota by a majority of one thou- 
sand one hundred and fifty-nine out of a total vote of 
thirty-five thousand nine hundred and forty-five. In 
Washington a like article was rejected. In Idaho, 
Montana and Wyoming none were submitted. 

Montana and Idaho abolish the distinction between 
actions at law and suits in equity and provide that 
there shall be but one form of civil action—a mere 
question of procedure, not hitherto dealt with, I be- 
lieve, in any organic law. In Wyoming and North Da- 
kota, that section of the Bill of Rights which guaran- 
tees liberty of speech and of the press, also provides 
that in all actions and prosecutions for libel, the 





truth, when published with good intent and for justi- 
fiable ends, shall be a sufficient defense—a wholesome 
rule, but surely more appropriate in a code than as part 
of a declaration of fundamental political rights. Wy- 
oming, under “mines and mining,” prescribes among 
other things the minimum age of employees, and pro- 
vides that the right of action arising under that article 
shall, in case of death, survive to the personal rep- 
resentatives. 

The significance of such provisions lies not so much 
in what they prescribe or forbid, as in the tendency 
which they reveal toward direct legislation by the peo- 
ple, rather than through their representatives; a ten- 
dency whose possible results demand the gravest con- 
sideration. 

Another characteristic of more recent American 
State Constitutions appears in all these instruaments— 
an apparent distrust of the Legislature, indicated by 
numerous restrictions upon the exercise of its powers. 
All six provide for biennial sessions; and while all for- 
bid the enactment of a special law in any case where a 
general law can be applicable, South Dakota prohibits 
private or special laws in eleven specified instances, 
Washington in eighteen, Idaho in thirty-two, Wyom- 
ing in thirty-four and North Dakotaand Montana each 
in thirty-five. 

In the president’s address at your second annual 
meeting, in 1879, your attention was called to some 
novel,provisions in the then new Constitution of Cali- 
fornia, adopted in 1879; and in Professor Bryce’s work, 
already referred to, that instrument is reprinted entire, 
and its history and results discussed at length. Several 
of these provisions are followed in the Constitutions of 
these new States, including the restrictions upon the 
legislative powers just mentioned. 

In all of them are found like stringent provisions 
concerning corporations, including their complete sub- 
ordination to the police and taxing powers, the revoc- 
able nature of their franchises, and the requirement 
that foreign corporations shall actually subject them- 
selves to the jurisdiction of the State and the service 
of process therein. Most of them declare void all is- 
sues of corporate stock and bonds, except for value ac- 
tually received in money, property or labor, though 
this wholesome regulation dates back to the Illinois 
Constitution of 1870; as also does the provision for a 
distributive or cumulative vote by stockholders in the 
election of trustees or directors, contained in the Con- 
stitutions of Idaho, Montana and North and South 
Dakota, though not in those of Washington or Wyom- 
ing. All prohibit the donation of money or property 
or the loaning of credit by the State or any munici- 
pality to any corporation and so of other important 
provisions which I cannot stop to mention. Only 
South Dakota and Washington, and these only as to 
banking and insurance corporations, make stockhold- 
ers liable for corporate debts beyond their subscrip- 
tions for stock; while that of California made every 
stockholder liable in proportion to the amount of his 
stock for all corporate debts incurred during the time 
of holding it. 

Like stringent provisions concerning railroads are 
contained in all these Constitutions. Indeed, the sub- 
jection of railroad corporations to legislative control, 
as common carriers, occupying what are declared to be 
public highways; including severe penalties against 
discrimination and extortion in any form, the prohibi- 
tion of consolidation with competing or parallel lines, 
and of contracts between common carriers by land or 
water by means of which the earnings of the one do- 
ing the carrying are to be shared by the other not do- 
ing the carrying; the legislative regulation of rates and 
the extensive powers conferred or authorized for the 
supervision and control even of the equipment and 
operation of the road, can no longer be regarded as 
novel; while they furnish some striking examples of 
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the tendency to constitutional legislation already men- 
tioned, as in the express requirement, in Wyoming, 
that railroads within four miles of any town shall pro- 
vide a suitable depot at the nearest point for its con- 
venience, at which all local trains shall stop, and that 
no railroad shall deviate from the most practicable di- 
rect line to avoid that duty. The Constitution of 
North Dakota does not authorize an appeal to the 
courts from the rates of transportation fixed by the 
Legislature or board of railroad commissioners; but 
provides that the rates so fixed shall remain in force 
pending the decision of the courts. 

The same jealousy of the legislative power, perhaps 
not unwarranted by the experience of other States in 
that regard, is exhibited in the limitations placed in 
all these instruments upon the creation of a public 
debt, State or municipal, both as to amount and per- 
mitted objects. Nearly all require that any law au- 
thorizing such debt shall relate to but one object, to be 
therein specified, and the payment of principal and in- 
terest must be provided for at the time by the levy of 
a tax irrepealable until this is accomplished; and such 
law to take effect only when authorized by popular 
vote, to which Wyoming and North Dakota add that 
no State or municipal bond shall be valid unless certi- 
fied by the proper officer to have been issued pursuant 
to law as within the authorized debt limit. 

Another important requirement, common to all 
these Constitutions, is that the Legislature shall pro- 
vide by general law for the organization of municipal 
corporations. To this some of them add safeguards 
against a source of danger mentioned by Professor 
Bryce, in the power of dealing by statute with the mu- 
nicipal constitution and actuai management of cities. 
In the Constitutions of Montana and Idaho the power 
to levy municipal taxes is expressly committed to the 
municipalities and denied to the Legislature, to which 
Montana adds the prohibition, found also in the Con- 
stitution of Wyoming, of the delegation by the Legis- 
lature to any special commission, private corporation 
or association of any power to make, supervise or in- 
terfere with any municipal improvements, money or 
property, held in trust or otherwise, or to levy taxes or 
perform any municipal functions. 

In all of these States, the judiciary is elective and the 
judicial term of office short; that of the judges of the 
Supreme Court being six years in allexcept Wyoming, 
where it is eight; while that of the judges of the Cir- 
cuit Courts, in some States called District or Superior 
Courts, is four years in all except Wyoming, where it 
is six. This is more the noteworthy because during 
the past twenty years the tendency has beeu toward 
lengthening the judicial term, as indicated by conati- 
tutional amendments in New York, Pennsylvania, 
Missouri, Ohio, California and Maryland. All these 
Constitutions contain the usual provision that the right 
of trial by jury shall remain inviolate; but in South 
Dakota, Washington and Idaho the Legislature may 
provide for verdicts in civil cases by three-fourths and 
in Montana by two-thirds of the jury. In Wyoming, 
the provision that no person shall be twice put in jeop- 
ardy for the same offense is qualified by the important 
declaration that if the jury disagree or the judgment 
be arrested after a verdict or reversed for error in law, 
the accused shall not be deemed to have been in jeop- 
ardy. 

All these Constitutions enjoin the establishment, and 
make liberal provision for the support, of educational, 
charitable, penal and reformatory institutions, by tax- 
ation, as well as by means of the munificent donation 
of lands made by Congress for sucb purposes, which are 
declared to be trust funds, to remain forever inviola- 
ble, and all losses from which are to be made good by 
the State. All provide for and require the establish- 
ment of thorough systems of public schools, from 
which, as from other public educational institutions, 








sectarian teachings and tests are rigidly excludes 
Wyoming requires and Idaho authorizes compul. 

education to be established by law, and Wyoming ang 
Washington prohibit any distinction of sex, race o 
color among students in the public schools. In each of 
the six Constitutions is expressly forbidden the appro. 
priation or use of any public moneys for the Support of 
any sectarian school or forany other sectarian Purpose, 

Many other provisions in the Constitutions of these 
States, which I cannot now dwell upon, are significan 
of the views prevailing among their people concerning 
the functions of the State and the dangers menacing 
the public welfare. 

Such are those relating to irrigation, already mep. 
tioned; those which provide penalties not only against 
corrupt solicitation of members of the Legislature, ang 
public officers, but also, in Washington, Wyoming and 
North Dakota, against the practice of soliciting such 
members or officers in order to influence their official 
action, in other words, the practice of lobbying; and 
in North Dakota and Wyoming, any attempt by the 
governor to influence legislation by threat or promise, 
or by appointment or removal from office; also the pro 
visions in those of Washington, Montana, North De 
kota, Idaho and Wyoming, already referred to under 
the head of anti-trust laws; and the prohibition of lob 
teries and gift enterprises in Idaho, Montana, Wash. 
ington and South Dakota. 

In respect of the right of suffrage, noteworthy differ. 
ences appear. : 

The Bill of Rights of Wyoming declares that since 
the enjoyment of natural and civil rights is made sure 
ouly through political equality, all laws affecting the 
political rights and privileges of its citizens shall be 
without distinction of race, color, sex or any circum. 
stance or condition whatever other than individual in- 
competency or unworthiness duly ascertained by a 
court of competent jurisdiction. Accordingly, the 
right to vote at any election is conferred upon every 
citizen of the United States, twenty-one years of age, 
not otherwise disqualified, who has resided one year in 
the State and sixty days in the county; the only per 
sons absolutely disqualified being idiots, insane and 
unpardoned felons. But no person can vote who isnot 
able to read the Constitution of the State, unless: pre 
vented by physical disability ; nor any person who fails 
to register according to law, except by reason of sick 
ness or absence. All elections must be by ballot, 
printed at the public expense, and other explicit pro 
visions establish the Australian ballot system already 
mentioned. The Legislature is also required, by get 
eral law, to designate the courts by which election cou 
tests not otherwise provided for shall be tried. 

In the other five States, speaking generally, the right 
of suffrage is conferred only upon male citizens of the 
United States, twenty-one years of age, having resided 
one year in the State and a prescribed time in the 
county, and not disqualified by insanity or crime; but 
this statement is subject to some qualifications. 

In all of them, except Washington, women, having 
the other qualifications required of men, may vote a 
school elections and hold school offices; and in Mon- 
tana, women tax payers, possessing the other qualifi- 
cations required of men, may vote equally with them 
on all questions submitted to tax payers. In Washing- 
ton, a separate article extending the right of suffrage 
to women was rejected; but the Constitution author 
izes the Legislature to provide that there shall be no 
denial of the elective franchise at any school election 
on account of sex. In South Dakota, the question of 
woman suffrage was postponed, by a provision requil 
ing the first State Legislature to submit at the next 
general election a constitutional amendment abolish- 
ing the distinction between males and females in the 
exercise of that right; and such an amendment bas 
been proposed, to be voted on in November next. Ia 
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North Dakota, the Legislature is empowered, at its dis- 
cretion, to extend the suffrage to all citizens of mature 
and sound mind not convicted of crime, without 
regard to sex; but no law extending or restricting the 
right of suffrage shall be in force until ratified at a gen- 
eral election. mae 

North Dakota also grants the suffrage to civilized 
persons of Indian descent who shall for two years have 
severed their tribal relations; wiitle Idaho expressly 
excludes Chinese, persons of Mongolian descent not 
born in the United States and Indians who have not 
severed their tribal relations and adopted the habits of 
civilization, from voting, serving as jurors or holding 
any civil office. 

Idaho also provides that no property qualification 
shall ever be required for voting or holding office ex- 
cept in school elections creating indebtedness. 

All these Constitutions require that all elections shall 
be held by ballot. In Washington and Idaho the Leg- 
islature is required to enact laws securing an abso- 
lutely secret ballot, and in North Dakota a secret bal- 
lot is enjoined, subject to such regulations as provided 
by law. In Montana the Legislature is authorized to 
pass registration and other laws securing the purity of 
elections, and in Washington registration must be re- 
quired by law, as a condition precedent to voting, in 
cities and towns having a population of over five hun- 
dred inhabitants; in all other cases, the Legislature 
may in its discretion require registration as a prereq- 
uisite to voting. 

In the article guaranteeing the free exercise of relig- 
ious faith and worship, the Constitutions of Montana 
aud Idaho denounce polygamy as among the acts of li- 
centiousness which shall not be justified or excused 
under the plea of liberty of conscience. 

In the article relating to suffrage, the Constitution 
of Idaho further provides that no person shall vote, 
serve as a juror or hold any civil office, who is a biga- 
mist or polygamist or living in what is known as patri- 
archial, plural or celestial marriage, or in violation of 
any State or United States law prohibiting such crime, 
or who in any manner teaches, counsels or encourages 
any person so to do, or who isa member of or contrib- 
utes to any organization or society which teaches, 
counsels or encourages any person so to do, or which 
teaches or advises that the laws of the State prescrib- 
ing rules of civil conduct are not the supreme law. 

It appears from the report of the Senate committee 
in favor of the admission of the State of Idaho, that 
this provision was copied from a law of Idaho Terri- 
tory prestribing a test oath for voters, and that be- 
cause of it, strenuous opposition was made to the ad- 
mission of Idaho as a State, by representatives of the 
Mormons residing in that Territory, numbering about 
twenty thousand; but at October Term, 1889, of the 
United States Supreme Court, in the case of Davis v. 
Beason, the territorial law in question was upheld as 
constitutional and valid by that court, Mr. Justice 
Field rendering the opinion, a copy of which is ap- 
pended to the report of the Senate committee. 

In thus attempting, pursuant to the requirement of 
the constitution, to summarize recent noteworthy 
legislation in this country, I have sought to fulfill what 
Isuppose to be its main purpose, by selecting from 
some eight thousand statutes those which seemed to 
me to indicate the subjects with which the public opin- 
ion of those twenty States has been chiefly concerned, 
and its drift or tendency in respect of them. Such 
statutes recall the observation of Sir Henry Maine, in 
respect of all progressive societies, that in them — 


“Social necessities and social opinion are always 
more or less in advance of law. We may come (he 
adds) indefinitely near to the closing of the gap be- 
tween them, but it hasa perpetual tendency to reopen. 
The greater or less happiness of a people depends upon 





the degree of promptitude with which the gulf is nar- 
rowed.”’ 


It is obvious that thehighest work of the statesman 
and of the publicist lies in promoting the adoption of 
measures to that end, founded upon right and justice, 
rather than upon apparent expediency; discerning in 
time, and if need be courageously opposing any con- 
trary tendency. In self-governing States like ours, it is 
not only the privilege but the duty of every citizen to 
share in this work, in whatever sphere his influence 
may be felt. Above all is it the privilege of our pro- 
fession to aid, not only in administering, but in sim- 
plifying and improving the laws, and in contributing 
to a sound public opinion concerning them; a duty 
recognized by this association and by similar organiza- 
tions of the bar in many States. 

May I be permitted, in closing, to say that in the 
conclusions sometimes drawn from some apparent 
tendencies in American legislation, including consti- 
tutional provisions, I am unable to concur. It has 
been suggested, for example, and by very high au- 
thority, that the constitutional restrictions imposed in 
various States upon the legislative power, notably in 
reference to private, special and local legislation, also 
the preference given to biennial over annual sessions 
in thirty-nine out of the forty-four States, and their 
limitation in some cases to sixty days or even less, in- 
dicates a growing distrust of representative institu- 
tions; that, in the words of the eminent jurist who 
addressed youa year ago, “ the biennial session is a 
movement backwards in the march of free govern- 
ment;”’ and inthe words of Professor Bryce, com- 
menting on the instructive address to which you 
listened in 1886, from another eminent representative 
of the New York bar, ‘‘ that this method of restricting 
legislative opportunities for doing mischief, though a 
consistent application of the Puritan doctrine of 
original ain, is rather a pitiful result for self-governing 
democracy to have arrived at.”’ 

I shall certainly not attempt to discuss so large a 
question now; but one may suggest, in a word, a more 
encouraging view of such provisions. 

If the requirement that general laws shall be enacted 
wherever they can be made applicable, means in truth 
but acheck upon monopolies and special privileges, 
and an effort toward securing equal opportunities to 
every citizen; if the prohibition of special and local 
legislation is but a further check upon the waste of 
legislative time and money which wise general laws 
render needless; if final action upon questions of 
purely local concern is committed tu the people of the 
localities directly, sometimes exclusively, interested, 
in preference to leaving them a standing temptation 
to log rolling, in other words, legislative scrambling 
and barter; if the requirement for biennial sessions 
simply expresses the popular conviction that too much 
legislation hurts rather than helps the healthful de- 
velopment of a people, as truly as too much medicine 
disturbs the individual digestion, then it seems to me 
that such self-imposed restrictions are symptoms, not 
of the decay, but of the vigorous and healthful work- 
ing of representative institutions. They are a part of 
the so-called system of ‘‘checks and balances,”’ char- 
acteristic of American institutions equally with the 
double legislative chambers and the veto power. In 
the interesting review of the Maryland laws of 1890, 
already mentioned, Senator Wirt presents the practi- 
cal view of the question: 


“My experience this winter (he says) convinces me 
thatthe time consumed in formulating and passing 
local bills on subjects which should be covered by gen- 
eral laws not only takes up time which should be de- 
voted to matters of general interest but result in con- 
fused and even vicious legislation upon the subjects 
covered by those laws.” 
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All human institutions must deal with human na- 
ture as it is. Laws are but the means to an end; the 
wisest are those by which that end is best secured. 
When Cromwell dissolved the Rump Parliament, 
when Napoleon, on the 18th Brumaire, broke up the 
council of five hundred at the point of the bayonet, 
the strong hand of a dictator seized the government. 
When the people of an American State deliberately 
impose restrictions upon the exercise of their own 
power and that of their representatives, it is the 
stronger hand of a self-governing democracy which 
controls and guides it, and such restrictions are “ but 
obstacles,” as James Russell Lowell has felicitously 
said, ‘‘in the way of the people’s whim, not of their 
will.” 

Beueath all these laws and Constitutions—the source 
of their power, and the process of whose formation, 
now slow and cautious, now hasty and unreasoning, is 
the secret of their often crude and tentative character, 
while it is the necessary condition of solving the prob- 
lems whicb, from generation to generation, must arise 
—lies public opinion; elusive, subtle, all-pervading, 
like the mysterious forces of nature, and like them, 
tremendous for good or for evil. That it shall be not 
only untrammelled, but sound and pure, and alike un- 
awed by the voice of one tyrant or of many, is the con- 
dition upon which, perhaps more than upon any other, 
the well-being of the nation rests. To that end it is 
your privilege to contribute, in fulfilling the purposes 
of your association. 

In the earnest hope that its deliberations shall from 
year to year in no small measure aid in advancing the 
science of jurisprudence, promoting the administra- 
tiou of justice and uniformity of legislation through- 
out the Union and upholding the honor of the pro- 
fession of the law as well as the cordial intercourse 
of its members, I declare the thirteenth annual ses- 
sion of the American Bar Association now open for the 
transaction of business. 


——__e—_—_—_—-. 


TRUSTS —PERPETUITIES. 


NEW YORK COURT OF APPEALS, JUNE 3, 1890. 


HILLYER V. VANDEWATER.* 

Where a residuary estate was devised in solido to executors 
in trust to divide the net income equally among the three 
daughters of testatrix, and at the end of ten years to dis- 
tribute the principal among them in the same proportion, 
and there were no words of survivorship, and no provis- 
ion for the death of a beneficiary, the estate vested in the 
daughters at the death of the testatrix, and therefore the 
devise was not in violation of the statute against per- 
petuities, which declares that the power of alienation 
shall not be suspended for more than two lives in being. 


| ig me from Supreme Court, General Term, First 

Department. 

This action was brought for the partition of real es- 
tate by authority of section 1537 of the Code of Civil 
Procedure. The plaintiff is one of the children of 
Mary Ann Vandewater, who died in March, 1887, leav- 
ing a will which was admitted to probate in the city of 
New York in June, 1887. In the will, after directing 
her debts and funeral expenses to be paid, and giving 
two legacies, one of $500 and the other of $1,000, she 
made the following dispositions: ‘ Fourth. All the 
rest and residue of my estate, both real and personal, 
of every kind and nature, and wheresvever situated, I 
give and devise to my daughters Mary Ann Vandewa- 
ter and Adelaide Augusta Hillyer, my executrices 
hereinafter appointed, in trust for the execution of my 
will, with power to sell, lease, mortgage and dispose of 





* Affirming 48 Hun, 614. 








the same, and convey good title thereto, in fee-sim 
or otherwise, at public or private sale, at such time 
and upon such terms and iu such manner as shall 
for the best interest of my said estate. Fifth. Itismy 
will, and I hereby direct my said executrices hereiuaf. 
ter appointed to keep the real estate whereof I may dig 
seized and possessed reasonably insured, to Provide for 
rebuilding in case of loss by fire, so long as the sane 
shall remain unsold or undisposed of, and to conver 
ajl my personal estate into money, and keep the sam 
invested in safe, interest-bearing securities, and collegt 
the rents, issues and profits accruing from both; and, 
after paying all taxes, assessments, insurance, repairs, 
and other necessary expenses connected with thecare 
management and administration thereof, I do direg 
that all the residue be divided into three equal por. 
tions, and at the expiration of each six months, or x 
near that period as shall be found practicable, for the 
period of ten years after my decease, pay one-thin 
part thereof tomy daughter Mary Ann Vandewater, 
one-third part to my daughter Susan K. Vandewater, 
and the remaining third part to my daughter Margaret 
K. Howes. Sixth. At the expiration of ten years afte 
my decease it is my will, and I do hereby direct, that 
my said executrices sell and convert all my estate, both 
real and personal, into money, and distribute the same 
between my daughters hereinbefore named, share and 
share alike.’’ The plaintiff claimed that these provis 
ions of the will unduly suspended the alienation of the 
real estate, and the absolute ownership of the per 
sonal property left by the testator, and were therefore 
void, and hence that the testatrix died intestate as to 
the property involved in them. On the other hand, 
the defendants claimed that these provisions were 
valid, and so the trial judge held, and therefore dis 
missed the complaint. The plaintiff then appealed to 
the General Term, and from affirmance there to this 
court. 


Theodore F. Miller, for appellant. 
Louis Marshall, for respondent. 


Finca, J. I have not been able to satisfy myself 
that the testatrix failed to create a trust by the terms 
of her devise to her executors, and gave merely a.power 
in trust, which was sufficient for all the purposes of 
the will. I admit that very much may fairly be said 
in support of that construction; but since I have 
reached the conclusion that the trust, if created, was 
valid, and did not unduly suspend the power of alien 
tion, 1 prefer to put my opinion and my vote upon that 
basis. The substance of the testatrix’s provision iss 
devise of the whole residuary estate, real and personal, 
in solido, to her executors in trust, to invest the same, 
and, after paying the usual expenses of care and mai- 
agement, to divide the net income equally among bet 
three daughters, and at the end of ten years distribule 
the principal among them, in the same proportions. lt 
is contended that by this trust the power of alienation 
as to the real estate, and the absolute ownership a8 
personal property, are suspended for the ten years, and 
possibly for more than two lives in being, and so the 
devise is invalid, and must fail. That is true if wear 
obliged to regard the trust asa single and indivisible 
limitation, and as constituting one trust for three per 
sons jointly instead of three several trusts for each ove 
respectively. I think the last is the correct construe 
tion, and that the devise is to be regarded as creating 
a separate and several trust for each of the three cbil- 
dren, and which runs for the life of such child, or for 
the shorter period of ten years if the beneficiary shall 
survive their lapse. The question involved is there 
fore that of the divisibility of trusts seemingly cor 
structed as one, and only arises where the separate 
trusts are aggregated into a single one by the language 
of the will, and so are apparently one, and not maby: 
The inquiry thus is, whether we may regard that sep 
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ration as within the testator’s purpose and intent, not- 
withstanding the fact that he has enveloped all the in- 
terests in one constructive form. Obviously very 
much depends upon the manner in which we approach 
the inquiry, and the presumptions which are coutrol- 


"Jing. If we come to it on the theory that the form of 
expression, 28 of a single trust, is prima fucie to dic- 
tate the conclusion, and that no severauce is to be ad- 
judged, unless some words or provisions are to be found 
on the face of the will which affirmatively indicate in 
the testatur’s mind the presence of such a purpose, we 
are very likely sometimes to be troubled to find them, 
and to be forced to a destruction of the trust by reason 
of their absence. If, on the other hand, notwithstand- 
ing the devise in solido, and the admitted joint ten- 
aucy of the trustees, the interests of the beneficiaries 
as between themselves are presumptively held as ten- 
ants in common, and conclusively so unless some pro- 
visions of the will positively negative that relation, 
then we need no help from a minute exploration of the 
will, but must only inquire whether the several own- 
ership is impossible or forbidden. The importance of 
this distinction is, to my mind, so great that some con- 
sideration should be first given to its origin and its rec- 
ognition by the authorities. It became one of the sub- 
jects of discussion, first by the chancellor aud after- 
ward by the Court of Errors, which reversed his de- 
cree in the case of Lorillard v. Coster, 6 Paige, 172, and 
14 Wend. 265, and which is interesting, not only from 
the vigor of its reasoning, but because, for the first 
time in the court of last resort, it brought under re- 
view the new system formulated by the Revised Stat- 
utes. The case need uot be studied in all its numerous 
details, but attention should be given to the particular 
form of devise which led to the discussion. The testa- 
torhad made his brother and twelve nephews and 
nieces his executors, and devised his real and personal 
estate to them as joint tenants, and not tenants in 
common, in trust, among other things, to pay over a 
residue of the rents and profits tu such twelve nephews 
and nieces, during their natural lives, and to the sur- 
vivor or survivors of them, to be equally divided be. 
tween them, or such of them as should from time to 
time be living, share and share alike. After the death 
of the twelve nephews and nieces the estate was to be 
equally divided among all their children and the sur- 
viving children of such of them as might then be dead. 
Both courts agreed that the devise over was too re- 
mote, and therefore void, but disagreed as to the trust 
for the application of income. If that contemplated an 
estate in the trustee for twelve lives before it could 
vest, it was, of course, void; but the chancellor held to 
the contrary upon the proposition that the nephews 
and nieces took severally, and as tenants in common, 
each his or her undivided one-twelfth, with cross- 
remainders over, which were good for two lives, but 
void beyond that. His conclusion was founded, not 
upon any words of the will indicating an actual intent 
of severance, but upon the statutory provision that 
every estate granted or devised to two or more persons 
in their own right is to be deemed a tenancy in com- 
mon, unless declared to be a joint tenancy. Headded 
that in the form which the trust devise assumed it 
would have created a joint tenancy in the beneficiaries 
at common law, but the statute had reversed that rule, 
and since its passage every grant or devise of an inter- 
est or estate in lands to two or more persons, in their 
own right, or to others in trust for them, as the per- 
sons beneficially interested therein, has been deemed 
and taken to be a tenancy in common between the 
parties beneficially interested, unless expressly de- 
clared to be a joint tenancy. He drew the conclusion 
that the twelve separate interests implied twelve cor- 
Tesponding trust-estates, and this notwithstanding the 
Provision for survivorship. But on a writ of error that 
Provision led to areversal. Allagreed that it amounted 








‘toa declaration, on the face of the will, of a joint ten- 


ancy among the beneficiaries, but the chief justice, in 
arguing that they had only an equity, and not an estate 
sufficient to support cross-remainders, questioned the 
propriety of applying legal rules to such interests, while 
Judge Nelson asserted it as vigorously as the chancel- 
lor, and pointed out the statute which required it. He 
said that the express trust allowed to be created was 
so allowed (§ 55) ‘‘ subject to the rules prescribed in 
the first article of this title;’’ that such article is de- 
voted to the creation and division of estates; and that 
“it seems necessarily to follow that the rules there 
prescribed, concerning these estates, so far as they can 
be consistently applied, are to govern the interest or 
trust, or whatever other name the right may be called, 
that belongs to the nephews and nieces under the 
second article;’’ and added that the application of 
rules concerning legal estates to trusts in a court of 
equity is not original in the statutes, and demon- 
strated that fact. 

We are next to see what became of this doctrine in 
our own court after its organization. In Savage v. 
Burnham, 17 N. Y. 561, it was said that if the benefic- 
ial interests under the will had been given to all the 
children in joint tenancy, and the will had required 
the whole estate to be kept together under the trust 
until all the lives or minorities were spent, it would 
have suspended the absolute ownership. In Everitt v. 
Everitt, 29 N. Y. 39, the whole estate was enveloped in 
a single trust to the executors for the purposes of the 
will. Question arose over the bequests to the children; 
and here [ quote the language of the court: ** But the 
bequests constituted the legatees tenants in common, 
and they took distributively, and not jointly. It has 
long been a provision of statute law that a grant or de- 
vise to two or more persons in their own right creates 
a tenancy in common, unless expressly declared to be 
a joint tenancy. * * * The rule is different as to 
the estates of trustees and executors, who always hold 
in joint tenancy. But we are now dealing with thein- 
terest of the defendants in the residue of the testator’s 
estate, and not with the rights of the trustees. The 
latter, if the trust was legal, were doubtless joint ten- 
ants, but the beneficiaries took the interests intended 
for them as tenants in common. If this was less clearly 
so upon the terms of the statute, the particular provis- 
ions of this will show that the gifts were distributive, 
* * * and not joint.” The language thus quoted 
applies the statute explicitly to the equitable interests 
of the beneficiaries. Ina later case the presumption 
was utilized where its aid was sorely needed. McKin- 
stry v. Sanders, 2 Thomp. & C. 181; affirmed, 58 N. Y. 
662. There were phrases of survivorship, and it was 
deemed an important element in the discussion that a 
tenancy in common was to be inferred from the 
equality of division in preference to a joint tenancy 
from equivocal and ambiguous expressions of survivor- 
ship. I have thus recalled the statutory rule of con- 
struction, because in examining the later cases I have 
imagined that it hus not always been given its due 
force, and that, as a consequence, we have sometimes 
(myself as often as any) borne heavier burdens in the 
endeavor to save the reasonable purposes of a testator 
than the necessities of the case required. 

It follows that, in examining the present will, we are 
to assume that the three children took as tenants in 
common, unless that is impossible or forbidden, 
Whether it is so or not remains the subject of consid- 
eration. That the testatrix meant that each of her chil- 
dren should have one-third of the income and one- 
third of the principal is quite apparent, but whether 
her purpose was so expressed as necessarily to postpone 
the vesting, and turn the presumed tenancy in com- 
mon into a joint tenancy, may, perhaps, be most se- 
verely tested by a possible hypothesis. Let us suppose 
that one of the three children had died two years after 
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daughters hereinbefore named, share and share alike» 
It was to be, not between two of them Surviving tp 
that date, or one alone remaining, but between a) 


a 


the death of the testatrix, and had left. issue her sur- 
viving, and we were obliged to determine whether the 
‘terms of the will disinherited that issue, and carried 
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the parent’s one-third over to the surviving sisters at 
the end of the trust term. There is no provision for 
survivorship. The ultimate vesting of the fee isin the 
three children, not in such of them as may be living at 
the end of ten years. We had exactly that question 
presented under another will in the case of Goebel v. 
Wolf, 113 N. Y. 405, where the trustees were directed 
to divide the estate, on the arrival of the youngest child 
at the age of twenty-one years, equally among the chil- 
dren, share and share alike. The question presented 
was said to be whether each child took, on the testa- 
tor’s death, a future vested estate in the undivided 
one-fourth part of the property, descendible to heirs 
and next of kin, or whether the gift was toa class, and 
to such only as survived the trust term. There, as 
here, there was no immediate gift of the remainder in 
terms, and outside of the direction to distribute to the 
children of the testator living at his death; but our at- 
tention was drawn to the fact that the ultimate vesting 
was not specified to be the children living at the time 
of the division, or to the survivors of the children, as 
would naturally have been the case if the vesting was 
postponed to the end of the trust term. The absence 
of words of immediate gift we held not to be conclu- 
sive. There is such absence in the present will, and no 
gift till the words of distribution are reached, and that 
is an indication of an intent to postpone the vesting. 
The rule however in that respect is a flexible one, and 
the circumstance only an argument. Smith v. Edwards, 
88 N. Y. 92. Itgives way to many exceptions, and does 
not govern the construction where other facts tend to 
the contrary, or different purposes are indicated. It is 
useful as a servant, but must not be acknowledged as 
amaster. One of the incidents which leave it without 
force is the vesting of the right to the entire interest 
of a share before the end of the trust term. Where the 
gift is to be severed insfanter from the general estate 
for the benefit of the legatee, and in the meantime the 
interest is to be paid to him, that indicates a vesting of 
the principal, and a postponement of the day of pay- 
ment only. Tucker v. Bishop, 16 N. Y. 405; Warner v. 
Durant, 76 id. 133. In the present case the gift was the 
trust fund, and was severed instantly from the general 
estate, of which it was the residue, after payment of 
debts and specific legacies, and the interest and income 
of the severed residue, less the expenses of obtaining 
it, was not only to be paid over to the beneficiaries, 
but was to * be divided into three equal portions’’ as 
it accrued and as it was held until payment. Judge 
Folger said in the cases cited: ‘ It is the giving, ad in- 
terim, directly and at once, to the legatee of the whole 
yearly profit of the legacy which indicates the purpose 
to vest the legacy at once.’’ And this is true, because 
interest is the premium for the forbearance of princi- 
pal, to which it supposes a title, and because we cannot 
be expected to hold that the right to the interest and 
income vests in one person at one time, and the prin- 
cipal given to the same person vests at another, with- 
out some explicit language in the will which indicates 
a different purpose as to each, and a discovery of some 
reason for the difference. There was such reason for 
postponing the enjoyment, and the trust was ample for 
effecting that purpose, but no reason for postponing 
the vesting of the title. On the contrary, the words of 
ultimate distribution seem to exclude such discrimina- 
tion. If the gift, at the end of the trust term, had 
been merely to “‘children,’’ and susceptible of an in- 
terpretation limited to survivors, it would not have 
had that meaning, and the decease of any before the 
period of distribution would produce no other effect 
than to substitute their respective representatives. 2 
Jarm. Wills, 97. 

But here the distribution is to be “ between my 





three, specifically named, and those three share and 
share alike, and implying a division into thirds, ang 
not otherwise. No argument for a joint tenancy oy 
therefore be drawn from a supposed postponement g 
the vesting of the remainder beyond the trust term, 
and that cannot be relied on as indirectly declaring 
such joint tenancy, and rebutting the statutory pr. 
sumption of a tenancy incommon. And 80 it will fq 
low in the case which we supposed that each daughte 
took, at the death of the testatrix, a future vested oe 
tate in one-third of the residue, subject only to the 
execution of the trust. A doubtful claim of joint tep. 
ancy will not do in face of the statute which declargy 
the beneficiaries tenants in common, unless the will 
makes them, in express terms, joint tenants. To that 
may be added two other admitted rules of construg. 
tion: one that the law favors a vested in preferencety 
a contingent estate, and the other that a constructiog 
is to be preferred which saves, and does not destroy, 
the will. 1t seems to me that no reasonable doubtcay 
remain that the three daughters took each a futur 
vested estate in one-third of the property as tenantsiy 
common, and by separate and severable titles, Of 
course, the trust must be deemed to correspond, and 
becomes divisible into a separate trust for each; for 
while it is the mould which holds in its clasp the bene. 
ficial interests, it takes the exact shape which thosein- 
terests assume, and fits like a mould to every chara 
teristic of the core. The death of either one would 
thus vest her share in her heirs or next of kin. The 
testatrix made no provision for that event, but left it 
to be governed by appropriate legal rules. The right 
to one-third of the income and one-third of the prop- 
erty itself, which thus would have devolved upon the 
deceased child's heirs or next of kin, would bea vested 
estate in such third, freed and discharged from the 
trust. It could not be otherwise. Every purpose of 
the trust as to that portion of the estate would be ful 
filled and ended. The trust was to pay over rents and 
profits to the daughter, not to her successors. They 
were not made beneficiaries of the trust, nor were the 
executors in any manner nominated or appointed a 
their trustees. The portion which devolves by death 
is necessarily freed from the trust by that event, and 
the executors hold that portion, not as trustees for 
such heirs and next of kin, but as tenants in common 
with them of such portion. The result is clearly 
sketched in the same detail in Lveritt v. Everitt, supra 
The effect of the death of one of the beneficiaries, 
where there is no survivorship and no disposition by 
the will of the share or portion of the deceased, implies 
a purpose on the part of the testator to have that shar 
or portion go under the rules of law, and as they die 
tate. Substantially that was ruled in Re Verplanck,i 
N. Y. 439, where it was suggested that no provision 
was made for the disposition of the fund in the case of 
the death of either one of the nieces unmarried. Earl, 
J., answered: “ But the law provides for such a case 
The purpose of the trust, as to the legatee dying, will 
by that event be fully accomplished. ‘There will be no 
longer any purpose for which the trust could be col 
tinued, and hence it will cease, and at once the one 
third will pass to those upon whom it would devolte 
under the provisions of the will or by law.” Underthe 
application of the doctrine to the present will each oie 
third of income and of estate, upon the death of its 
owner as beneficiary, will vest in her heirs and next of 
kin, and become at once alienable; and that share 8 
left in that condition purposely and intentionally. 
What is there which forbids this intended and inevik 
able result? The one thing which can be said, and the 
only thing possible to say, is that on the face of tbe 
will there is disclosed an intention of the testatrix 0 
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keep the property together, without division, in the 


hands of the executors for ten years. It would not 
alter the case if such was the fact. But no such abso- 
Jute intention appears. It does appear that such was 
her purpose if all three children survived the ten years, 
The devise assumes their survival. At the end of ten 
years the whole property is to be equally divided 
among the three, and no word is said which contem- 
plates their earlier death, and no provision is made for 
the contingency of their decease. We havea right to 
say from the terms of the will that the testatrix meant 
to have the whole property kept together, in bulk, for 
ten years, if her three children lived so long as that, 
put we have not the least warrant for saying that such 
was her intention if one or more should die at an 
earlier date, for she has expressed nothing of the kind. 
On the contrary, the very absence of a provision for 
that emergency shows that her purpose was not to 
keep it together in that event, but let the law separate 
it after its normal fashion. Indeed, there is some 
slight indication that she meant to make that separa- 
tion easy and convenient if necessity for \t should oc- 
cur. The will not only authorizes a sale of the real es- 
tate at the end of ten years for the purpose of distri- 
bution, but confers another and discretionary 
authority, in a separate clause, to sell in the discre- 
tion of the trustees, and so, if necessary, at an earlier 
date. That would facilitate an earlier division than 
the final one, at least, and remove the last obstacle to 
its convenient accomplishment. But even if the pur- 
pose to keep the property together in the hands of the 
trustees for the ten years, under all circumstances, and 
in every emergency, could be gathered from this will, 
that fact alone would not destroy the tenancy in com- 
mon of the beneficiaries, and prevent the severability 
of their interests. The difference between a joint ten- 
ancy and a tenancy in common is said to be that in the 
former there is unity of title and possession, and in the 
latter unity of possession without unity of title. The 
divisibility of rights does not inevitably involve a di- 
visibility of actual possession at the moment when the 
rights accrue. The several right may exist, although 
the actual possession under it, and in accordance with 
it, is postponed. As was said in Manice v. Manice, 43 
N. Y. 307, avested estate can exist in an undivided 
share as well as in a specific piece of land, and in Van- 
derpoel v. Loew, 112 N. Y. 180, the shares and interest 
are several, although the fund remains undivided. 
And so if it were possible to say, which I do not at all 
admit, that the wiil required the land and the money 
to remain for management and administration in the 
hands of the executors for ten years, in any event, that 
would not necessarily prevent the existence in it of a 
several interest to an undivided share, or force the ten- 
ants in common into the position of joint tenants. In 
some instances it might bear on the question, but 
would not be conclusive. Indeed, in Goebe! v. Wolf, 
supra, we vested in each of the four children an undi- 
vided one-fourth of the residue, subject to the trust, 
although it was to run for a long period, and required 
the property to be kept together, and, indeed, permit- 
ted the trustees to use it in carrying on the business of 
the deceased. I conclude therefore that each of the 
three children took a future vested estate, which, upon 
her death, would vest in her heirs and next of kin; 
that the trustees held an estate for each, corresponding 
with her right, and that the power of alienation was 
suspended in each case for only a single life, or the 
shorter period within that life of ten years. It follows 
that the judgment should be affirmed with costs. 


Ruger, C. J., and Fixcn and ANDREWS, JJ., con- 
curring. 


Ear, Pecknam and O’Brien, JJ., dissenting. 
Gray, J. While I think the question presented by 





this appeal is by no means free from doubt, I shall vote 
for an affirmance of the judgment. I am however un- 
able to concur in the views of Judge Finch, which lead 
to that result. If an express trust was created, then it 
seems to me it was a single trust for the three daugh- 
ters, and invalidated the testamentary disposition by 
suspending the absolute ownership and making the es- 
tate inalienable for ten years. I place my vote upon 
the ground that the disposition of the residuary estate 
can be upheld and effectuated by the executors under 
a power in trust. I think the terms employed by tes- 
tatrix are not so precise and unmistakable in meaning 
as to preclude us from saying that one of thestatutory 
express trusts was not created by their use. The domi- 
nant idea and the plain intention of testatrix were to 
keep the estate together until, at the expiration of a 
period of ten years, if not sold before, it should be sold 
and converted into money, and partitioned among her 
daughters. All the acts which she requires in the fifth 
and sixth clauses are to be performed by her execu- 
trices, and could be performed under a power. The 
important act of partitioning the estate under the sixth 
clause could only be done under a power. With some 
degree of hesitation therefore I express the opinion 
that the estate vested, at the death of the testatrix, in 
the three daughters, subject to the execution of the 
powers in trust conferred upon the executrices of the 
will.’ 


INTOXICATING LIQUORS — “ELECTIONS.” 


INDIANA SUPREME COURT, JUNE 24, 1890. 


STATE Vv. H1irscuH. 


Revised Statutes of Indiana of 1881, section 2098, making it a 
crime to sell or give away intoxicating liquors to be 
drunk as a beverage “on the day of any election ” in the 
town or city where the same may be holden, includes the 
day of a “‘ primary election” held by a political party to 
select candidates. 


l oer from Circuit Court, Randolph county; 
L. J. Monks, J. 


James B. Ross and L. T. Michener, attorney-general, 
for the State. 


L. W. Norton and J. S. Engle, for appellee. 


Oups, J. The defendant was indicted under sec- 
tion 2098, Revised Statutes of 1881, for selling intoxi- 
cating liquors at the town of Winchester, on the day 
of a primary election in the town of Winchester, town- 
ship of White River, in the county of Randolph and 
State of Indiana, held by a political party for the elec- 
tion of candidates for various offices to be voted for at 
the next general election. The defendant moved to 
quash the indictment, and the court sustained the 
motion and quashed the indictment, to which ruling 
of the court the State at the time excepted, and prose- 
cutes this appeal, and assigns such ruling as error. 
The question involved is whether or not it is a crime 
for a person having a license under the law to sell in- 
toxicating liquors in less quantity than a quart at a 
time on the day of a primary election held by a politi- 
cal party to select, by primary election, candidates to 
be voted for at a general election. No objection is 
made as to the form of the indictment. 

Section 2098, Revised Statutes of 1881, is as follows: 
“Whoever shall sell, barter or give away, to be drunk 
as a beverage, any spirituous, vinous, malt or other in- 
toxicating liquor upon Sunday, the 4th day of July, 
the Ist day of January, the 25th day of December 
(commonly called Christmas day), Thanksgiving day, 
as designated by proclamation of the governor of this 
State or the president of the United States, or any 
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legal holiday, or upon the day of any election in the 
township, town or city where the same muy be holden, 
or between the hours of 11 o’clock P. M. and 5 o’clock 
A. M., shall be fined,” ete. This section of the statute 
makes it a crime to sell, barter or give away, to be 
drunk as a beverage, intoxicating liquors upon the day 
of any election in the township, town or city. This 
section, as will be seen, does not designate any partic- 
ular election, or what elections are included within its 
provisions, and we are therefore compelled to look be- 
yond the section to determine what is meant by, or 
what elections are included within, the words ‘‘any 
election.” It is contended by counsel for appellee that 
the words mean all legal elections, or all elections au- 
thorized or regulated by law, and that we cannot look 
to the other sections of the law to ascertain what was 
meant by the Legislature in the use of these words. 
This theory of construction would give the section a 
much wider scope than is contended for by counsel for 
the appellant. There are many electious authorized 
and regulated by law. But it is manifest that it was 
not contemplated by this act to prohibit the sale of in- 
toxicating liquors upon the day on which they may be 
held. The statute provides (§ 4424, R. S. 1881) that the 
township trustees of the several townships of each 
county shall meet on the first Monday of June of each 
year, and elect a county superintendent. Such an 
election is as much an election within the town where 
the same may be holden as an election fur any other 
county, township, town or city officers; and if wecon- 
strue the words “any election” to mean any legal elec- 
tion, or election authorized by law for the election of 
an officer, or accept the words in their ordinary sense, 
without looking to the other sections of the same act 
to ascertain their meaning, it would manifestly in- 
clude the day fixed by law for the election of a county 
superintendent, and it would constitute a crime to sell 
intoxicating liquors upon that day within the town- 
ship, town or city where such election is holden; but 
we think it was not intended to prohibit the sale of 
liquors upon the day of such election, and that the 
statute will not warrant any such construction. It is 
contended that statutes relating to criminal offenses 
must be strictly construed, and that we can only look 
to the particular section defining the offense to ascer- 
tain its meaning; that to constitute a crime the act 
done must come within the letter and spirit of the lan- 
guage used. This is true in a limited sense, but in 
giving this section a strict construction, primary elec- 
tions come within both the letter and spirit of the lan- 
guage used. The word “elections” is not limited in 
its definition and meaning to the act or process of 
choosing a person for a public office by a vote of the 
qualified electors at the time, place and manner pre- 
scribed by law. The Century Dictionary (vol. 2) de- 
fines *‘ election’ to mean ‘a deliberate act of choice; 
particularly a choice of means for accomplishing a 
given eud; the choice of a person or persons for office 
of any kind by the voting of a body of qualified or au- 
thorized electors. The persons voted for are called 
candidates, or, with reference to their selections as 
candidates, nominees.” Rapalje & Lawrence’s Law 
Dictionary gives the words “ primary election,’’ and 
defines it to be “a popular election, held by members 
of a particular political party for the purpose of choos- 
ing delegates to a convention empowered to nominate 
candidates for that party, to be voted for at an ap- 
proaching election.”” In Worcester’s Dictionary the 
word “election ’’ is defined as ‘‘ the act of electing or 
choosing; power of choosing; free choice; preference ; 
selection.”” The same author defines the word “ pri- 
mary ”’ to mean “first in time; original; primitive; 
first.” In Webster's Dictionary the word “ election” 
is defined as meaning “the act of choosing; choice; 
the act of selecting one or more from others; the act 
of choosing a person tv fill an office or employment by 
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any manifestation of preference, as by ballot, uplifted 
hands, or viva voce ;’’ and the same author defines the 
word ‘‘ primary ’’ to mean “first in order of time or 
development; original; first in order; pre 
to something higher.”” Under our form of govern. 
ment we have a well-defined system of choosing op 
electing officers, regulated by law. There exists equally 
as well defined and unbroken custom on the part of 
the various political parties to choose or elect candi. 
dates by such parties for the various offices prior to 
the holding of the election at which they shall be 
voted for, and the choicé made by all the electors of 
the persons to fill the various offices. There is chosen 
first a candidate by the members of each political 
party for each particular office to be filled, to be voted 
for at the final election. The respective parties first 
make choice of candidates, and secondly, all of the 
electors make choice between the various candidates, 
and the words “ primary election” well express the 
choice made by the respective political parties. The 
words ‘* primary election,’’ we may say, are as well up- 
derstood to mean the act of choosing candidates by the 
respective political parties to fill the various offices ag 
the word “election ’’ is to mean the final choice of all 
the electors of the persous to fill such offices; so that 
the words “any election ”’ clearly include primary elec. 
tion, and such elections come within the letter of the 
statute. The object and purpose of the statute was to 
prevent elections from being influenced by the use of 
intoxicating liquors, and to put it beyond the powerof 
any person tosecure an election to office by the use orin- 
fluence of intoxicating liquors; and as it is the first step 
to an election to an office by all the electors to be chosen 
as a candidate of some political party at the primary 
election held by such party, it is manifestly as impor- 
tant to prohibit the sale of intoxicating liquor on the 
day of a primary election as upon the day of the final 
election by all the electors; therefore primary elections 
manifestly come within the spirit as well as the letter 
of the law. Public welfare demands purity in pri- 
mary elections at which the.candidate is elected, as 
well as the election at which the officer is chosen to fill 
the office; and it is but fair to presume that the Leg- 
islature intended to remove all improper influences 
from one as well as the other; and by the use of the 
words “‘any election” it was intended to prohibit the 
sale of intoxicating liquors both on the day of electing 
or choosing the candidates, as well as the day of elect- 
ing or choosing the officer. In the case of Strasburger 
v. Burk, 13 Am. Law Reg. 607, decided by the City 
Court of Baltimore, it was held that the principles of 
public policy which make void all contracts tending to 
the corrupting of elections held under the authority of 
law apply equally to what are called primary or nomi- 
nating elections. In that case Brown, C. J., deliver- 
ing the opinion of the court, says: “The same priuci- 
ples of public policy therefore which apply to elections 
ordained by law must, for the same reasons, be appli- 
cable to the primary elections. It is equally injurious 
to the public whether a man sells his influence with 
the voters at a primary election or at a legal election; 
and it is equally corrupting to the voters whether they 
are treated to beer and cigars to influence their votes 
at a primary election or at a legal election.” In speak- 
ing of primary elections, the court in the same case, 
says: ‘‘In fact they have grown to be an essential pat 
of our political system. Imperfect and unsatisfactory 
and liable to gross abuse as they are, they constitute 
almost the universal mode by which candidates every 
where are now brought before the people for their suf- 
frages. If they are tainted by fraud or corruption out 
political institutions are contaminated at thelt 
source.” 

While, as we have stated, primary elections are, a8 
we believe, fairly within both the letter and the spl 
of the law if section 2098 is given a strict constraction 
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without looking to the other portions of the act, yet it 
ia a well-recognized rule, that in construing any por- 
tion of a statute, that sense of the words is to be 
adopted which best harmonizes with the context, and 

romotes in the fullest manner the policy and object 
of the Legislature; that in construing a statute the 
whole context is to be considered together, and not 
construed by parts or sections. Upon the subject of 
the construction of statutes in Endlich on the Inter- 
pretation of Statutes, in section 329, itissaid that “ the 
rule which requires that penal and some other statutes 
shall be construed strictly was more rigorously applied 
iu former times, when the number of capital offenses 
was one hundred and sixty, or more; when it was still 
punishable with death to cut down acherry tree in an 
orchard, or to be seen for a month in the company of 
gypsies. But it has lost much of its force and import- 
ance in recent times, since it has become more and 
more generally recognized that the paramount duty of 
the judicial interpreter is to put upon the language of 
the Legislature, honestly and faithfully, its plain and 
rational meaning, and to promote its object.” Again, 
in the same authority (§ 337), it is said: ‘“* The rule of 
strict construction however, whenever invoked, be- 
comes attended with qualifications and other rules no 
less important, and it is by the light which each con- 
tributes that the meaning must be determined. Among 
them is the rule that that sense of the words is to be 
adopted which best harmonizes with the context, and 
promotes in the fullest manner the policy and object 
of the Legislature. [It is said that words descriptive 
of an offense or its punishment are not to be bent on 
the one side or the other. They are to be construed 
by reference to the subject-matter and the context — 
the apparent policy and objects of the Legislature by 
the whole context, not by a mere division into sec- 
tions —s8o as to give effect to the objects and intent of 
the whole, as wellas by a comparison of statutes in 
pari materia, and consequently the old law, the mis- 
chief and the remedy.] The paramount object, in 
construing penal as well as other statutes, is to ascer- 
tain the legislative intent, and the rule of strict con- 
struction is not violated by permitting the words to 
have their full meaning, or the more extensive of two 
meanings, when best effectuating the intention. They 
are indeed frequently taken [not in theirstrict techni- 
cal sense if that would defeat, but in a more popular 
sense if that will uphold and carry out, the intention 
of the Legislature, but] in the widest sense, sometimes 
even in a sense more wide than etymologically belongs 
to or is popularly attached to them, in order to carry 
out effectually the legislative intent, or to use Lord 
Coke's words, to suppress the mischief and advance 
theremedy. Nor is the rule of strict construction 
ever violated by permitting the words of a statute to 
have their full meaning, or by the application of com- 
mon sense to its terms in order to avoid an absurdity.” 
And this rule of construction is well supported by 
other authorities. Keeping closely within the rule, we 
are furnished an interpretation and construction of 
the words “any election,” and are informed what elec- 
tions the Legislature had in mind, and upon what 
days it was intended to prohibit the sale of intoxicat- 
ing liquors, within the statute of which said section 
“WS is a part, for section 2099 prohibits the sale of 
intoxicating liquors by druggists or druggists’ clerks 
on Sunday, the 4th day of July, the 1st day of Janu- 
ary, the 25th day of December, Thanksgiving day, or 
aud legal holiday, or upon the day of any State, 
county, township, primary or municipal election in 
the township, town or city where the same may be 
holden. Thus the Legislature, in the same act, have 
defined what elections it is intended the law shall ap- 
Ply to. There is a little difference in the phraseology 
of the two sections, but it is manifest, when we con- 
strue them together, that they were intended to appl ly 
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to the same days, and prohibit the sale of intoxicating 
liquors by all persons on those days. In section 2099, 
in fixing the days, ‘‘ Thanksgiving day” is numed 
without designating by what authority it shall be pro- 
claimed. In section 2098.there are used the words 
“Thanksgiving day,’’ as designated by proclamation 
of the governor of this State or the president of the 
United States.” It is manifest that Thanksgiving day, 
as used in section 2099, includes only such days as are 
proclaimed as such by the governor of this State or the 
president of the United States. To hold that the Leg- 
islature intended to prohibit druggists and their clerks 
from selling intoxicating liquors on the days when pri- 
mary elections are held within a township, town or 
city, and to allow all others who have license to sell 
upon those days, would be an absurdity. When we 
look to the whole act to determine what the Legisla- 
ture intended, we find a well-regulated system in re- 
gard to the sale of intoxicating liquor, whereby the 
sale of it is prohibited by all persons on certain days, 
viz.: Sunday, the 4th day of July, the Ist day of Janu- 
ary, the 25th day of December, Thanksgiving day, as 
designated by proclamation of the governor of this 
State or the president of the United States, or any 
legal holiday, or upon the day of any State, county, 
township, primary or municipal election in the town- 
ship, town or city where the same was holden. Such, 
we think, is clearly the interpretation which should be 
given to the statute. 

The words “ primary election”’ are well understood 
as applying to such elections as that described in the 
indictment in this case — an election held by the quali- 
fied voters of a political party to nominate or elect 
candidates for various offices. We have no other elec- 
tion to which those words apply, except the election 
held by political parties to nominate and elect candi- 
dates. To hold that the act dues not apply to those 
elections is to hold that the Legislature used the words 
where there were no elections to which they could ap- 
ply; and it is well said in the case of Strasburger v. 
Burk, supra, that “* they have grown to be an essential 
part of our political system,” which is a matter of com- 
mon information of which courts will take judicial 
knowledge. The Legislature of 1889 passed an act 
making it a crime to hire, or use money or other means 
to influence voters at primary elections of any political 
party. Section 1396, Elliott’s Supplement, 1889. We 
refer to this to show that it is a recognized term for 
elections held by political parties to nominate candi- 
dates. It follows from the conclusion we have 
reached that the court erred in sustaining the motion 
to quash the indictment. Judgment reversed, with 
instructions to overrule the motion to quash the in- 
dictment. 





E.uioTt, J., dissenting. I think that the omission 
of the word “ primary ”’ in the section of the statute 
upon which the indictment is based is one that the 
courts cannot supply, and that in the absence ef that 
word, the statute refers to ordinary elections, that is, 
elections held under the law and for the choice of offi- 
cers. 


CorFrey, J., concurs with Exuiorr, J 
> 


CORRESPONDENCE. 


TENANCY BY THE ENTIRETY. 


Editor of the Albany Law Journal: 

The decision of the court of last resort in Battles v. 
Noonan, 92 N. Y. —, has left the property rights of 
husband and wife, and those claiming under them re- 
spectively, in a condition somewhat disastrous for the 
weaker sex. The philosophy of that decision is still 
canvassed by vur best lawyers. They argue thus: 





200 


THE ALBANY LAW JOURNAL. 





Our successive statutes since 1848-9 affecting the 
rights of married women indicate that our legislators 
honestly intended to change the common law status of 
a married woman when they enacted that she should 
take and hold any interest in property in the same 
manner and with like effect as if she were unmarried. 
An estate conveyed to a married woman is hers abso- 
lutely, aud subject to her exclusive control; but if 
conveyed to her and her husband, she is powerless in 
respect to it, and it can never be hers unless she sur- 
vives him. The jus disponendi is solely his during 
coverture. Itis liable for his debts. He can divest her of 
all claim to it by deed, mortgage or lease; it can be 
subjected to sale under execution or judgment against 
him, and her right to take any interest in the estate so 
conveyed is dependent only on her good fortune to be- 
come his widow, or once more unmarried. In viewof 
the legislation the last four decades for the more ef- 
fectual protection of the property of married women, 
and an enlargement of their common-law rights, it 
would seem as though this judicial authority ought to 
suggest more care in the selection of our law-makers. 
Our attention is called to this subject because of a 
recent decision in Supreme Court, First Department, 
which holds that a divorce of husband and wife per se 
converts a tenancy by entirety into a tenancy in com- 
mon. B. 


NOTES. 


66 5 gpa are so many appeals and orders in these 

records, and they are made up in such a bung- 
ling, careless and confused manner, and the facts to be 
considered are so imperfectly presented, that there is 
great danger that in our examination something may 
be overlooked or misapprehended.”’ Earl, J., in Platt 
v. Platt, 105 N. Y. 492. 


Miss Lillian Blanche Fearing, the only lady in this 
year’s graduating class at the Union College of Law, 
Chicago, is entirely blind. During the course her 
mother was her constant companion, and read from 
the books to her. Miss Fearing was one of four stu- 
dents whose records were so nearly equal that the 
committee appointed to award the scholarship prize of 
#50 decided to divide it equally among the four. The 
blind student has already been admitted to the Illinois 
bar by the Supreme Court at Springfield, and gives 
promise of making a brilliant mark in her profession. 
—New York World. 


In his brief in Armstrong v. McKelvey, 104 N. Y. 179, 
Mr. James Wood cites the case of Shylock v. Antonio, 
observing: “LT hope I bave not violated the proprie- 
ties of the occasion by citing this case at this time and 
in this place. The case is a creature of 2 poet’s imagi- 
nation, but the decision is based upon the broad prin- 
ciples of law, equity and justice. Fictitious cases are 
unusual in our law books. It isan intuitive emanation 
of the genius of one whose works are immortal, and 
which more than any other human production. seems 
to have the impress of divine inspiration. This decis- 
ion ought to be equally authoritative as though found 
in a book bound up in law calf, placarded, numbered 
and placed on the shelves of our libraries, and as 
though the sound doctrine announced had been 
gleaned from a long line of reports from the musty old 
English of the Year Books down to the North-Eastern, 
North-Western, Southern and Central Reports, which 
fly into our office doors from every point of the com- 
pass.”’ 


Mr. Everitt, Q. C., had a hard task on Saturday last 
totry and persuade the Court of Appeal, consisting of 
Lord Esher and Lord Justice Lindley, to say that Mr. 
Justice North’s refusal to grant an injunction in Rad- 








— i - 


ford v. Campbell, the foot-ball case, was wrong. The 
plaintiffs, two officers of a foot-ball club, claimed an 
injunction against Campbell, a professional foot-ba 
player, to restrain him from playing forany other club 
than their own, in breach of his agreement to play for 
them, and also to restrain a rival club from_employing 
him. The court sat beyond the usual hour for rising, 
and listened with good-humored impatience to the gr. 
guments on behalf of theappellants. Lord Esher asked 
Mr. Everitt what use an injunction would be to bis 
clients if they got it. They would only secure a sulky 
player who would, his lordship thought, very probably 
kick their foot-ball the wrong way. “ But,” said Mr. 
Everitt, “it is a very important question of principle.” 
‘Principle,’ said Lord Esher; ‘‘do you mean to tel] 
ine that professional foot-ball players have any pring. 
ple? I think the game would be much better without 
them.’”’ The court agreed with Mr. Justice North that 
it would be a great advance upon the older decisions 
to grant an injunction in such a case, and dismissed 
the appeal.—London Law Journal. 


Inn-keepers and hotel- keepers will have reason tobe 
well satisfied with the decision of Lord Justice Lopes 
on the 9th of August in the case of Gordon and Hol- 
lands v. Silber and another, in which a novel point, and 
one of very great importance on the subject of an inn- 
keeper's lien upon the goods of his guest, was decided 
in favor of the inn-keeper. The question arose for the 
first time, how far an inn-keeper has a lien on the lug. 
gage and goods which are the separate property of a 
married woman who comes to and stays at his inn ac 
companied by her husband; and it is evident that such 
a question could only have arisen since the Married 
Women's Property Acts. The husband had been stay- 
ing at the hotel for some time alone, and had incurred 
expenses which he had paid; he was then joined by his 
wife, who came to the hotel with a large quantity of 
luggage, which it was admitted was her separate prop- 
erty. The husband and wife occupied the same rooms, 
and they remained at the hotel together for some time, 
the husband leaving some days before the wife. The 
husband having become insolvent, it was sought to ren- 
der the goods of the wife liable for the balance of the 
hotel bill incurred by husband and wife. A claim made 
to render the wife directly liable, on the ground thatshe 
had contracted asto her expenses at the hotel in refer- 
ence to her separate estate, failed, as; in the opinionof 
the learned judge, the evidence failed to show that she 
had so contracted as to bind her separate estate. The 
plaintiffs then relied on their lien as inn-keepers. Now, 
it is a well-recognized principle that by common law 
every inn-keeper is under an obligation to receive every 
guest who comes to his inn, provided there be suffic- 
ient room in the inn; he is also under the common law 
liability of keeping safely and securely the goods and 
luggage of every guest, and, as Lord Justice Lopes said, 
it is only fair to give him rights co-extensive or com 
mensurate with these liabilitieg to receive his guest and 
keep his goods safely and securely, and the learned 
lord justice held, in accordance with this principle, 
that, as the guests received where the husband and the 
wife, and as all the goods received by the hotel-keeper 
were received by him as the goods of the husband and 
the wife, and that as he was responsible for all the 
goods so received by him, whether they belonged to 
the husband or the wife, his right of lien was co-extel 
sive with these liabilities, and extended to all the goods 
which had been brought by his guests to the hotel 
whether they were the separate property of the wife or 
not, inasmuch as such goods satisfied the condition laid 
down by Chief Justice Wilde in Smith v. Dearlove,6C- 
B. 132, where he said: “The right of lien of an it 
keeper depends upon the fact that the goods came into 
his possession in his character of inn-keeper as belong: 
ing to a guest.’’-—London Law Times. 





THE ALBANY LAW JOURNAL. 201 








The Albany Law Journal. 


ALBANY, SEPTEMBER 13, 1890. 














CURRENT TOPICS. 


UDGE DANFORTH made the ablest speech, as 
reported, at the sittings of the Judiciary Com- 
mission, although his counsels did not prevail — so 
far as heard from — and we think he is wrong. He 
advocated a limitation of appeals to the Court of 
Appeals to cases involving $1,500. We have at 
hand a communication from an eminent lawyer on 
this point, and as it is very possible that the com- 
mission may change its mind, and as at all events 
the question is finally for the Legislature and people 
to decide, we give some extracts from his paper. 
He says: 

“The idea of limiting appeals by the amount in liti- 
gation is a modern invention to relieve crowded calen- 
dars rather than to decide legal questions. It was not 
thought of, or put in operation, until within a few 
years. 

“The early reports of the Court of Appeals are filled 
with the most important questions each carefully and 
fully considered by two judges in cases arising in Jus- 
tives’ Courts, involving trivial amounts, but deciding 
legal questions upon which cases now involving many 
thousands are now unhesitatingly decided by the same 
court. 

“Legal questions cannot be decided nor reasons 
therefor given by machinery. Brains and industry 
are essential. We have yet to see how and from 
whence they can be obtained except by providing for 
acourt with enough members who have the necessary 
qualifications. : 

“We are told appeals are brought in cases where 
lawyers ought not to bring them. Lawyers are sworn 
officers as well as judges. Why are not lawyers equally 
entitled tothe presumption that they act in good faith ? 
Is it just for the Constitution or astatute to start with 
an inexorable rule that no appeal shall be taken unless 
a specific amount is involved? Does such arule give 
allequal justice, or does it favor the suitor with a large 
amount involved at the expense of one whose all, 
though little, may be involved in a suit where the costs 
awarded against him may largely exceed the damages? 
The argument that he’should not be allowed to injure 
himself or take up the valuable time of the court by an 
appeal in such cases is rather a queer reason for per- 
functorily denying him the right to obtain justice in 
the same way as other suitors. In every other instance 
with which we are acquainted people are allowed, so 
long as they are in the pursuit of right, to determine 
for themselves whether they will take the hazard of a 
legal act ina proper and legal way. 

“The State can in no better way that we can see, in 
these days of anarchy, disrespect and disobedience of 
laws increase, arespect and obedience thereto than by 
settling the law upon a broad and firm basis, by pro- 
viding for all a right to have law settled and adminis- 
tered in the same way in all cases. This may not re- 
lieve the calendar, but it will make justice depend 
upon principle and not upon the value of the subject- 
matter the suitor may have involved.” 


If Judge George F. Danforth really looked as 
young as that picture of him in the Lowell News he 
could not safely smoke a cigarette in the street. 


Voi. 42— No. 11. 





The short biography accompanying the portrait puts 
the judge in the Court of Appeals ten years too 
soon — he went on the bench in 1879, not 1869. On 
the other hand, our own sketch in the August 
Green Bag sends him off the bench ten years too 
soon — he went off in 1889, not 1879. Such is the 
total depravity of types. A recent suggestion which 
we have seen in reference to Judge Danforth seems 
excellent. It is suggested that he would make a 
good United States senator. He is at the height of 
his mental and physical powers, and has many of 
the qualifications of a statesman. His mind is of 
an original and independent cast, and he has strong 
and effective power of expression. The State of 
New York would be heard from in the Senate as it 
ought to be if he represented it there. A man of 
his gifts and experience should occupy a sphere of 
larger usefulness than that of an advocate in the 
courts. 


Mr. Thomas P. Roberts, the author of the Memoirs 
of Chief Justice Gibson, himself a grandson of the 
chief justice, informs us that of his nine grandsons 
not one was a lawyer, nor were any of them named 
Gibson. The chief’s portrait, painted by himself, 
hangs in ‘‘a new $2,000,000 building, perfectly fire- 
proof, and containing a splendid law library, ex- 
celled, I am told, by only one or two others in the 
country. Percy Digby, the law librarian here, is 
said to be a phenomenal person in his knowledge of 
law books, and gifted with a most remarkable mem- 
ory.” 


That law book with which Minister Mizner suc- 
cessfully resisted the pistolary attack of Miss Bar- 
rundia must have been ‘‘The Complete Digest.” 
We do not know any other thick enough. A vol- 
ume of Mr. Evarts’ speeches might have answered 
the same purpose, for nothing could ever get 
through one of the senator’s long sentences. 


The ‘‘History of the Court of Chancery and of 
the Rise and Development of the Doctrines of Equity, 
by A. H. Marsh,” published by Carswell & Co., To- 
ronto, is a clever monograph of one hundred and 
forty pages, consisting in the author's introductory 
lectures in the law school at that place. We find 
nothing in it more amusing than an extract from 
the parliamentary report made in 1826 by Lord 
Eldon and others, apologizing for the delays in that 
court by saying, among other things, ‘‘ a large por- 
tion of the suits in chancery embrace the adminis- 
tration of trusts, and such suits must beneficially 
endure as long as the trust continues;” ‘‘in this 
sense a chancery suit will usefully endure for more 
than half a century.”” They should have added, 

‘ provided the estate holds out.’’ The writer cites 
Mr. Esek Cowen’s report of Shylock v. Antonio, 5 
Alb. L. J. 193, as ‘‘very amusing and at the same 
time instructive.” We have just now found that case 
seriously cited in an original brief of Mr. James 
Wood in a case in 105 New York, accompanied by a 
good word for Shakespeare. 
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The nomination of Judge Earl by the Republican 
State committee, without the formality of calling a 
convention, is a distinguished tribute to that excel- 
lent man and eminent judge. It comes in well at 
this moment, when there is some public discussion 
as to the policy of the selection of judges by popu- 
lar election, and demonstrates again that judges 
forget their partisanship on the bench, and that the 
leaders of political parties may be trusted to lay 
aside party considerations in the nomination of 
judges. Considering that Judge Earl can serve only 
four years longer, this nomination is a very remark- 
able tribute to his ability and usefulness. Better 
four years of such an experierced and approved 
magistrate than fourteen of a new-comer without 
judicial experience. 


Mr. F, A. Conkling, prompted by our statement 
that ‘‘we know of Supreme Court judges who do 
not earn their salt, and others who certainly are not 
overworked,” publishes in the Albany Times the 
results of an investigation in regard to the thirty- 
three justices sitting in the third, fourth, fifth, 
sixth, seventh and eighth districts, as follows: 
‘* Two of the number, before their elevation to the 
bench, had absolutely no practice at the bar. Two 
of the number did not earn by their professional 
practice more than $1,500 a year. One earned 


$4,000, eight earned about $3,000, and the remain- 
der not to exceed $2,500. Nearly all of these jus- 
tices were respectable in their profession, but there 


were lawyers in many, if not in all, of the counties 
in which they reside far exceeding them in talents, 
learning and capability at the bar. In short, the 
yreat body of them owed their seats to the fact that 
they were politicians rather than lawyers.” This is 
entirely extraneous to the question under discus- 
sion, whether the State needs more Supreme Court 
judges. Again, the amount of the earnings of a 
lawyer is not always a safe criterion of his abilities. 
Many arural lawyer, earning $3,000 a year, is clev- 
erer than a city lawyer earning ten times that 
amount. As to politicians, we do not think poli- 
tics hurt a man off the bench. Indeed the ablest 
judges we have ever had were politicians and party 
managers, Church, Allen and Grover, for example. 
Mr. Conkling’s criticism is pertinent rather to the 
mental ability of the bench than to the sufficiency of 
the number to do the work; and of their mental ca- 
pacity, as a whole, we have no more doubt than of 
their ability to keep up with the business, 


“Joe” Howard, in his ‘‘Column” in the New 
York Press, is usually lively but not always just. 
Recently he spoke of Judge Boardman’s “ brutal 
charge in Ned Stokes’ case.” This language does 
injustice to a venerable and excellent magistrate. 
The judge committed some technical errors, for 
which the Court of Appeals granted a new trial, but 
there was nothing ‘ brutal.” Stokes got off luckily, 
and if he had killed anybody but Jim Fisk would 
probably have hanged. The Press should put a bit 
in ‘* Joe’s” mouth, and not such a bit as he puts 





—————————— —s 
there while admiring the Bougereau nymphs jg 
‘* Ned’s ” gorgeous bar-room. 


Mr. David Dudley Field is trying to make Europe 
stop fighting. In the recent congress at Liverpog| 
he read a paper in which he said: 


“ War was once called the ‘ ultima ratio regum,’ ag it 
kings were the only persons concerned with interna. 
tional disputes, though the people, after all, were the 
ones most affected. There was another maxim ag olg 
and as true as the first, * Delirant reges plectunty 
Achivi.’ Times have changed however, and both 
maxims may be dismissed as obsolete. Kings and their 
cabinets have disappeared from the new world, and 
from part of the old, while in all that portion where 
they still remain there is only one country in which 
the will of the potentate is supreme. No Christiag 
country other than Russia exists where the people do 
not hold, whether they choose to exert them or not, 
the issues of war and peace. It is to the people there. 
fore that we address ourselves; we turn to those whose 
suffrages make the Parliaments which give or withhold 
the sinews of war. In our efforts to find peaceful 
methods of settling international disputes we have not 
had as yet the answering voice of a single king or king's 
cabinet in all Europe. But what of that? We have 
heard encouraging voices from many members of differ. 
ent Parliaments, and we have heard the voices of the 
people, the voices of the busy and toiling millions, whose 
labors create the public wealth, and whose opinions, 
when plainly uttered, are more potent than bayonets 
orcannon. * * * Now in view of all these events, 
who will say that the cause of international arbitra- 
tion has not prospered since Mr. Richard’s famous and 
prophetic memoir. Having said thus much about ar- 
bitration, may I add something about disarmament? 
Here it must be confessed our movement has noé pros 
pered. The great powers of Europe are arming more and 
more, as if to prepare for that battle of Armageddon 
which some interpreters of Scripture believe to be the 
inevitable preliminary to the coming-in of the millen- 
nium. What a spectacle does Europe now exhibit: 
more than three million of men on the peace footing, 
as it is called in grim irony, armed with every avail- 
able weapon of slaughter, and fourteen million more 
already trained, and ready to spring, as out of the 
ground, at the first call to arms. Is not the wit of mau 
competent to devise a scheme of simultaneous and pro. 
portionate disarmament? Cannot some competent au- 
thority be moved to propose a congress of European 
nations to consider whether such a measure be not 
practicable and safe? There are at present six great 
States calling themselves the Powers, each armed to 
the teeth, alternately defying or threatening the rest. 
They have eo far kept quiet since 1870, saving the war 
between Russia and Turkey, and thus for twenty 
years have not broken the peace, but it seems impossi- 
ble to bind them by any indissoluble bond to keep it 
for any definite period. Why is it impossible? There 
was a time, eight hundred years ago, when the nobles 
of Central Europe, potentates of their day, in despair 
of otherwise taming the lawless among them, entered 
into a league of peace, which they called the truceol 
God, and that truce maintained comparative trar 
quillity and safety for long years in what we call the 
dark ages. Cannot the potentates of our time do™ 
much in this brighter age? Mr. President and get- 
tlemen, this association was begun in the hope that 
it might do something towards forming a strong pub- 
lic opinion, which should compel recourse to arbi- 
tration instead of war for the disagreements of na 
tions, and thus bring about general disarmament and 
peace. Let us persevere. ‘ counting naught done while 
aught remains undone.’”’ 





THE ALBANY LAW JOURNAL. 


203 











confused two paragraphs. Lines two and three of 
the second column on page 182 should have been at 
the head of the first column on that page. 


————_¢————— 


NOTES OF CASES. 
N Richardson v. Emmert, Kansas Supreme Court, 
July 3, 1890, where a woman sold her millinery 
business at Fort Scott, with a covenant that she 
“would never enter into or be interested in 
any manner in the millinery business in that 
city,” and afterward her husband set up the 
same business there, his wife superintending it, 
buying the goods, and advertisements being pub- 
lished inviting the public to call and see the wife's 
goods, held, a breach of covenant. The court said: 
“The contention is that Mrs. Richardson, since the 
sale of her stock of millinery goods to Miss Emmert, 
has never entered into, or become interested in any 
manner in, the millinery business in the city of Fort 
Scott; that she is simply aiding her husband in the 
conduct of his business; and that the assistance 
rendered by her to her husband is not a violation of 
the letter or spirit of her contract with Miss Em- 
mert. As the trial court granted the injunction 
prayed for, and rendered a judgment for costs 
against Mrs. Richardson, the general finding of the 
trial court is against her. We must assume that if 
the evidence and the inferences establish that Mrs. 
Richardson has violated her contract, the judgment 
must be sustained. That such contracts as were en- 
tered into between Mrs. Richardson and Miss Em- 
mert are valid, see Roller v. Ott, 14 Kans. 609. All 
contracts of this kind are to some extent against 
public policy, and their provisions are not to be ex- 
tended by construction or implication. Id. There 
is sufficient in the evidence, in view of the general 
finding of the trial court, to show that Mrs. Rich- 
ardson, after her sale of her stock of millinery 
goods, entered into and again became interested in 
the millinery business in Fort Scott in violation of 
her contract. The business evidently is carried on 
for the joint benefit of Mr. and Mrs. Richardson, 
but under her supervision. The husband fur- 
nished the money in the business from the sale of 
the homestead of the parties, the title of which was 
in his name, and the store is operated in his name; 
yet it is carried on for the interest of the wife as 
-Wwell as the husband. Both are interested. Un- 
der her contract, Mrs. Richardson cannot become 
interested in any millinery business in Fort Scott, 
in competition or opposition to Miss Emmert. @uer- 
and v, Dandelet, 32 Md. 561. It is claimed that the 
cases of Harkinson’s Appeal, 78 Penn. St. 196, and 
Tabor v. Blake, 61 N. H. 83, are decisive against the 
judgment of the trial court. In the Harkinson Case 
the mother sold a bakery, and covenanted that she 
would not engage in the same business, directly or 
indirectly, in the same place, for ten years. Within 
that time she established her son in the same_busi- 
ness in the same place, advancing him money as she 
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had done to her other children in their business. 
The trial court found as a fact that the business was 
carried on in good faith by the son, and not by the 
mother, and as no actual damage was shown, an in- 
junction was refused. Mercur, J., in delivering the 
opinion in that case, said: ‘In the present case the 
appellant did not erect nor furnish the establish- 
ment with any intention that she would engage in 
the business, or be in any manner interested therein. 
In furtherance of her plan for aiding her children, 
she had substantially advanced to him his supposed 
share in her estate. It was invested in that partic- 
ular for his benefit, and not hers. The effect was 
the same as if she had given or loaned to him 
money, with a knowledge that he intended so to 
use it. It is certainly going very far to say, that 
by the general terms used in this agreement, a par- 
ent has covenanted to contro] the business of her 
son by withholding from him his share in her es- 
tate. * * * The appellant denies in her answer 
that she has encouraged and promoted the business 
of others with the intent and effect of injuring com- 
plainant. On the contrary, she alleges and avers 
that she has advised and encouraged the old cus- 
tomers of her place to continue their custom, and 
has endeavored to remove objections on their part 
to purchasing of the appellee.’ That case is quite 
different from this. Mrs. Richardson has not advised 
or encouraged her old customers to continue their 
custom with Miss Emmert, nor has she endeavored 
to remove objections on their part from purchasing 
of Miss Emmert. Again, the mother in that case 
invested her money for the particular benefit of the 
son, and not for herself. In this case Mrs. Rich- 
ardson does not obtain wages or pay for her ser- 
vices; but in carrying on the business, the fair in- 
ference from the evidence is that she is interested 
in the business the same as her husband. Both get 
the benefit. In the Tabor Case Blake agreed that 
‘he would not open, or cause to be opened, a gro- 
cery, a billiard or an eating saloon for trade in the 
village of Woodsville.’ Subsequently Mrs. Blake, 
his wife, opened an eating saloon in the village, 
and her husband acted as her agent in carrying it 
on. The finding of the court was that the business 
belonged to the wife, and that as the husband con- 
ducted the business in good faith as her agent, he 
did not violate his agreement. The findings of fact 
in that case were in favor of the party who had cov- 
enanted not to again engage in business, but in this 
case the finding is against such party. In many re- 
spects the cases are similar, but yet the facts are 
somewhat different. With the finding of the court 
against Mrs. Richardson, which is sustained by the 
evidence, we think it cannot be said, as in the 
Tabor Case, that the defendant has not violated her 
contract.” But inthe case of Hmmert v. Richard- 
son the same court held that the husband should 
not be enjoined from carrying on the millinery 
business at Fort Scott. 


In Goddard v. Westcott, Supreme Court of Michi- 
gan, August 1, 1890, it was held that in an action 
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for breach of promise of marriage, plaintiff may be 
asked on cross-examination, under the plea of the 
general issue, whether she had told certain persons 
that she had a tumor, for the purpose of showing 
that she was not capable of making or carrying out 
such a contract at that time without fraud or injury 
to the defendant. The court said: ‘‘On the trial 
the defendant's counsel asked the plaintiff on cross- 
examination whether she had not told certain lady 
friends (naming them) that she had atumor. This 
was objected to as immaterial, and excluded. De- 
fendant’s counsel claimed the right to ask the plain- 
tiff these questions for the purpose — First, of es- 
tablishing his defense, claiming that defendant was 
justified in refusing to perform his contract of mar- 
riage if it appeared that the plaintiff was in a con- 
dition of health which made marriage with her un- 
suitable or undesirable; second, if the plaintiff 
denied these statements, he claimed the right to call 
the persons named by him for the purpose of im- 
peachment. The court, in excluding the testi- 
mony, did so upon the ground — First, that it was 
not admissible under the plea of the general issue — 
that the defendant could not show under such plea 
any thing in avoidance of the contract; and second, 
that the plaintiff could not be impeached by inter- 
rogating her upon immaterial matters, and then 
calling witnesses to contradict her. In overruling 
the objection, the court said ‘that if the defendant 
should testify that the plaintiff told him that she 
was incompetent because of any physical disability, 
I will then permit defendant’s counsel to recall the 
witness for cross-examination, and allow them to 
lay the ground for an impeachment, not in avoid- 
ance of the contract, but as going to the question 
of whether a contract was made at all. It is com- 
petent simply for the purpose of showing that the 
defendant did not enter into a contract at all.’ In 
this we think the circuit judge was in error. The 
plaintiff's right to recover involves something more 
than a determination as to whether there was in fact 
acontract of marriage. It must appear that she 
was at the time capable of making such a contract, 
and of carrying it out, without fraud or injury to 
the defendant. If there had been no plea in the 
case at all, and the defendant had appeared with a 
right merely to cross-examine the plaintiff, he would 
have had a right to ask her as to her physical con- 
dition at the time the contract was entered into; 
and if it appeared from her own statement that she 
knew she was diseased, or in any way physically 
disqualified from entering into the marriage state, 
and that she concealed this fact from the defend- 
ant, it would have been a fraud upon the defend- 
ant, which would prevent her recovering any, except 
possibly nominal damages, upon the case as made 
by herself, and without reference to any defense. 
Moreover the plaintiff had been allowed to testify, 
as we have seen, to statements alleged to have been 
put in circulation by the defendant in regard to her 
physical condition. It was competent to cross- 
examine her as to statements she herself had made 
on that subject, as it might be legitimately argued 





that the stories in circulation were traceable to her.” 
To the same effect, Gring v. Lerch, 112 Penn. §, 
244; §.C., 56 Am. Rep. 314. 


In Alf v. Radam, Supreme Court of Texas, June 
8, 1890, it was held that the words ‘‘ microbe killer” 
do not constitute a trade-mark, and that a yellow 
label, with a black border, containing the words 
‘‘ microbe destroyer” without any device or symbol, 
is not a fraudulent imitation of a white label of 
different size, with a red border, containing the 
words ‘‘ microbe killer,” together with the picture 
of a man striking a skeleton with a bludgeon. The 
court said: ‘‘ What constitutes a trade-mark is 4 
question of law for the court. Whether a trade. 
mark has been so constituted, and if so constituted, 
whether there has been an infringement of it, are 
ordinarily questions of fact for the jury. In the 
case of Manufacturing Co. v. Trainer, 101 U. S. 54, 
it is said: ‘The limitations upon the use of devices 
as trade-marks are well defined. The object of the 
trade-mark is to indicate, either by its own mean- 
ing or by association, the origin or ownership of 
the article to which it is applied. If it did not, it 
would serve no useful purpose either to the manu- 
facturer or to the public. It would afford no pro- 
tection to either against the sale of a spurious, in 
place of the genuine article. This object of the 
trade-mark, and the consequent limitations upon its 
use, are stated with great clearness in the case of 
Canal Co. v. Clark, 13 Wall. 311. There the court 
said, speaking through Mr. Justice Strong, that ‘no 
one can claim protection for the exclusive use of a 
trade-mark or trade-name which would practically 
give him a monopoly in the sale of any goods other 
than those produced or made by himself. If he 
could, the public would be injured, rather than pro- 
tected, for competition would be destroyed. Nor 
can # generic name, or a name merely descriptive of 
an article of trade, of its qualities, ingredients or 
its characteristics, be employed as a trade-mark, 
and the exclusive use of it be entitled to legal pro- 
tection.’ And a citation is made from the opinion 
of the Superior Court of the city of New York in 
the case of the present complainant against Spear, 
reported in 2 Sandford, 599, that ‘the owner of an 
original trade-mark had an undoubted right to be 
protected in the exclusive use of all the marks, 
forms or symbols that were appropriated as desig- 
nating the true origin or ownership of the article 
* * * to which they are affixed; but he has no 
right to the exclusive use of any words, letters, fig- 
ures or symbols which have no relation to the ori- 
gin or ownership of the goods, but are only meant 
to indicate their names or quality. He has no right 
to appropriate a sign or symbol, which from the 
nature of the fact it is used to signify, others may 
employ with equal truth, and therefore have a 
equal right to employ, for the same purpose.’ Words 
in common use are common property of the people, 
and no exclusive right to the use of such words can 
be acquired by adopting them as a trade-mark, u0- 
less they be used in an arbitrary or fanciful sense, 
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and not in their ordinary signification. Browne 
Trade-marks, § 161; Filley v. Fassett, 100 Am. Dec. 
979. On the trial the plaintiff testified that the 
words ‘microbe killer’ mean ‘fungus destroyer ;’ 
that the word ‘microbe’ was intended to signify 
‘fungus;’ that in using the name ‘ Microbe Killer’ 
he intended to convey the meaning that it kills 
these things; and that the name ‘Microbe Killer’ 
means ‘destroyer of microbes.’ That the words are 
English words, in common use, of known significa- 
tion and fixed meaning, we think there can be no 
doubt; and that they were employed by the plain- 
tiffin their ordinary, and not in any arbitrary or 
fanciful sense, is shown beyond question by the tes- 
timony of the plaintiff himself. Under the authori- 
ties, supra, we think it quite clear that the words 
‘microbe killer,’ as used by the plaintiff, did not 
constitute a trade-mark. Notwithstanding plaintiff 
has no real or legal trade-mark, if the defendants 
had intentionally simulated the peculiar device or 
symbol employed by plaintiff on his labels, and such 
simulation was calculated to deceive ordinarily pru- 
dent persons, and did deceive such persons, the 
plaintiff would be entitled to protection against the 
consequences of such deception, not because of his 
device or symbol being a trade-mark, in the legal 
sense of that term, but because of the fraud and de- 
ception practiced by the defendant upon the plain- 
tiff and the public. In this case however the labels 
used by the plaintiff and defendants respectively 
are so entirely dissimilar that we do not think it 
possible for any person of ordinary prudence and 
caution to have been deceived by defendants’ label, 
and thereby induced to buy their remedy when the 
purchaser desired and intended to buy the plain- 
tiff’s remedy.” 


———__->____—_ 


AGENCY OF THE TELEGRAPH. 


‘THE authorities to which [ have access may be ar- 
ranged in three classes : 

lst. Those which hold that the company is the agent 
of the sender. Telegraph Co. v. Shorter, 71 Ga. 760, is 
said (Pepper v. Telegraph Co., 40 Alb. L. J. 45) to be the 
only one, of these which directly and necessarily so 
holds. Dicta to the same effect may be found in Wil- 
son v. Railroad Co., 31 Minn. 481; Rose v. Telegraph 
Co.,3 Abb. Pr. (N. S.) 408; V'elegraph Co. v. Druburg, 
35 Penn. St. 298, and Howley v. Whipple, 48 N. H. 488. 
Ihave no access to these authorities, but take them 
upon faith in Pepper v. Telegraph Co., supra, and Ayer 
v. Telegraph Co., 36 Alb. L. J. 311. 

2d. Those which hold the companies independent 
contractors. Pepper v. Telegraph Co., supra, is the 
only representative of this class I have, though the 
points necessarily involved in the determination of 
Pegram v. Telegraph Co., 38 Alb. L. J. 303, may entitle 
it to be so classed. 

8d. Those which hold that ‘the safer and more 
equitable rule, and the rule the public can most easily 
adapt itself to, isthatas between sender and receiver 
the party who selects the telegraph as the means of 
communication shall bear the loss caused by errors 
of the telegraph.’’ Ayer v. T'elegraph Co., supra, is the 
ouly representative of this class 1 have. 

Durkee v. Railroad Co., 29 Vt. 137; Saveland v. 
Green, 40 Wis. 431; Morgan v. People, 59 Ill. 58, and 
Anhewser-Busch Brewing Co. v. Hutmacher, 40 Alb. L. 





J. 63, in Illinois, are all based upon the principle as an- 
nounced in Durkee v. Railroad Co., ‘that the original 
were he to whom it,” i. e., the telegram, ‘is sent, 
takes the risk of transmission, or is the employer of 
the telegraph, is the message delivered to the operator, 
but where the person sending the message takes the 
initiative, so as that the telegraph company is to bere- 
garded as his agent, the original is the message actually 
delivered at the end of the line.” In none of these 
latter cases was there any question arising from an al- 
tered telegram. Of course those cases, where the 
sender is the agent of the receiver, determine nothing 
in regard to the legal relation between sender and re- 
ceiver of an altered telegram or of company’s liability 
to receiver. See Milliken v. Telegraph Co., 38 Alb. L. 
J. 419. 

There are objections to the doctrine that the company 
is the agent of the sender, which to me are iusupera- 
ble. Judge Folkes thus notices some of them after 
describing the public character of the companies in 
Pepper v. Telegraph Co., supra: 


“The many and marked differences between the 
employment of such companies to transmit a dispatch 
and the employment of a private person to deliver a 
verbal message, are so manifest that we cannot assume 
the liability in the first instance, from his conceded 
liability in the last, for negligence of the instrumen- 
tality employed. Sucha holding not only does vio- 
lence to well-settled principles of the law of agency, 
but may lead to the absolute ruin of the party employ- 
ing this useful, and now necessary, public medium of 
rapid transmission of intelligence.” 


Yet the company in performance of this public daty 
is not such a mere passive instrumentality as is the 
sheet of paper whereon one conveys his instructions to 
his agent by mail. 

There are also objections to the designation of these 
companies as “independent contractors,’’ which was 
the conclusion at which the Tennessee court arrived 
in Pepper v. Telegraph Co., supra. It may not be too 
presumptuous for one less learned and wise respect- 
fully to note that the court in that case seem, in labor- 
ing to define the status of these companies, between 
the parties, to lose sight of their functions arising from 
the performance cf a public duty. This is apparent 
from the remark at the bottom of page 47 of 40 Alb. L. 
J.: ‘** Wecannot see how the fact of governmental 
charge of the telegraph system can make any differ- 
ence, for in this country the sender is as impotent to 
control and direct the movements and conduct of the 
telegraph company as if it were under the government, 
while in no sense can the company be said to be a 
bailee or carrier of the particular message.’’ I have 
always understood that whatever agency is operated 
by the government is subject only to such liability, 
for the private wrongs of its officials, as the govern- 
ment has by statute allowed. In England there seems 
to be no general liability for negligence imposed upon 
these companies, but the liability only arises out of 
contract. Playford v. Telegraph Co., L. R., 4 Q. B. 
Div. 706. The tendency of judicial opinion in this 
country isto hold them to this liability. Wadsworth 
v. Telegraph Co., 38 Alb. L. J. 87. 

In the firat place I will consider whether such view, 
i. e., that they are subject to a general liability for 
their torts, is founded upon a solid foundation. I ap- 
proach the consideration of the question, agreeing with 
what Judge Caldwell said in Wadsworth v. Telegraph 
Co., supra.: ‘* Telegraphy is of comparatively recent 
origin, and the law concerning the duties and liabili- 
ties of telegraph companies has bardly passed its in- 
fancy, and cannot be expected at so early a day in its 
history to be settled by a long line of concurring de- 
cisions, even in its important parts;’’ and impressed 
with the remark of Judge Somerville in Parsons v. 
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State, 36 Alb. L. J. 249: ‘The hope of its,’’ i. e., the 
common law’s, “permanency consists largely in its 
power of adaptation to new scientific discoveries and the 
requirements of an ever-advancing civilization. There 
is inherent in it the vital principle of juridical evolu- 
tion, which preserves itself by a constant struggle for 
approximation to the highest practical wisdom.’’ One 
here must keep constantly in his mind considerations 
of business convenience, as well as the abstract rules 
of justice. These companies are agencies devoted to a 
public use, and in that use the public has an interest 
which it can regulate and control. 122 U. 8. 347. They 
are such commercial agencies as the United States 
Constitution protects from hostile State legislation. 
Telegraph Co. v. Texas, 105 U. 8. 460; Telegraph Co. v. 
Alabama, 132 id. 472. They have grown to be practical 
necessities to the business world, so much so that they 
are scarcely less useful and indispensable than the 
post-office. Says the court in Pepper v. Telegraph Co., 
supra: ** The telegraph company is in no sense a pri- 
vate agent. Itis clothed by the State with certain 
privileges; it is allowed to exercise the right of emi- 
nent domain. In exchange for such franchises it is 
onerated with certain duties.””. Among such duties is 
one to exercise due care in the performance of its 
functions. Their functions then being public, they 
occupy a peculiar relationship to their employer. Inthe 
employment they owe a duty to the public and to the 
receiver as well as to the sender of atelegram. Their 
liability then is not restricted to one arising out of 
contract, but arises as much from the fact that ,with 
them as with all such agencies, the law having imposed 
a public duty requires that duty to be done. As cur- 
riers of passengers are held to the highest degree of 
care in performing their functions, so these companies 
having been granted similar privileges, and being en- 
gaged in a business in which the public has an interest, 
are required by the Jaw to exercise due care in mat- 
ters which may affect their employers, or those who 
are brought in business relations with them. Their 
public character, their relations to the mercantile 
world, the nature of their business, the transmission 
of intelligence, whose accuracy can be secured by 
themselves alone, except in the particular hereinafter 
mentioned, the fact that the receiver has to take the de- 
livered telegram on faith, all are considerations which 
together create the duty of companies to receivers of 
messages. Another peculiarity of this business, which 
isan element in creating the responsibility of com- 
panies to receivers of telegrams, may be noticed here. 
They in their relationship to the receiver of a message 
stand on a somewhat different footing from that ofa 
carrier of goods to the consignees. In the latter in- 
stance loss more often is inflicted in the very omis- 
sion, default or negligence; in the former, more gen- 
erally, the negligence of company, inflicts no damage 
until the receiver, having acted upon the message, 
which alone induced action, incurred loss. This fact 
in itself should affect the company’s liability to the 
public, as from the nature of the business and in the 
very conduct of it, it must assume a relationship to 
third parties who have not themselves voluntarily en- 
tered into it, and there is opportunity to occasion loss 
by the company’s own neglect, aud no opportuity for 
the receiver to prevent loss. The principle formulated 
by Chief Justice Beasley in Van Winkle v. Steam 
Boiler /nsurance Co., 41 Alb. L. J. 519, illustrates this 
point: 

* That in all cases in which any person undertakes the 
performance of an act which if not done with care and 
skill will be highly dangerous to the persons or lives of 
one or more persons, known or unknown, the law ipso 
facto imposes, as a public duty, the obligation to exer- 
cise such care and skill.””. This was formulated to fit 
cases where defendant is not brought in immediate 
relations with plaintiff, either by contract or in doing 





the act in which the neglect occurred, so inherent 
danger was an element in the liability. This fact ae 
counts for the strength of the qualifying words in the 
formulated principle. Here however the receiver of 
telegram is in immediate relation with the company, 
in plain view of the neglect, and there is a consequent 
duty upon the company. Negligence isan absence of 
due care, and is actionable when it occasions damage, 
Whether negligence exists in a given instance must be 
determined upon consideration of all the circam. 
stances, the situation of the wrong-doer, the relation 
of his act or omission to the public or individuals, the 
probable consequences which may reasonably be an. 
ticipated to flow from it, etc., etc. It may be stated 
in general terms that whenever the proper conduct 
of one’s affairs, can inflict no loss or injury upon 
another while its improper conduct may reasonably be 
apprehended to cause such loss or injury to those who 
are per force of circumstances brought in business re- 
lations with him, he owes a duty to those persons to 
exercise due care in the conduct of his business, for 
breach of which, occasioning loss, he must respond in 
damages. The test of the actionable quality of such 
neglects lies in the probability of damage or loss ensu- 
ing therefrom. In Van Winkle v. Jnsurance Co., supra, 
the elements of the transaction which made the omis- 
sion of defendant a breach of duty were: Ist. A dan- 
gerous engine, which would be comparatively harm- 
less if properlv inspected. 2d. Lives and limbs of per. 
sons, subject to the consequences of an explosion. 34, 
The voluntary undertaking of defendant to inspect, 
though resting under no duty to so inspect, whereby 
the owner of the boiler was induced to omit inspection 
himself. 4th. The negligent performance of the work 
of inspection thus voluntarily undertaken. The extent 
of the danger, or the kind of the danger, whether to 
life, limb or property, I apprebend is immaterial, ex- 
cept as qualifying the natural and reasonable conse- 
quences to ensue from the negligent act. Winterbot- 
tom vy. Wright, 10 M. & W.109; Collis v. Selden, L. R., 
3 C. P. 495, and Hubbell v. City of Yonkers, 35 Alb. L. 
J. 306. Here the public nature of the business, the 
necessity for action by receiver upon trust, induced 
thereto by the course of business which arose out of 
telegraphy and with reference to which the company 
conducts its own affairs, impose a duty upon it to ex- 
ercise due care, and make the recciver’s loss, where 
there is nointervening efficient cause, on account of 
the omission of such care, a proximate consequence of 
such omission, and therefore a cause of action against 
the company. ia transmitting and delivering the 
message to the receiver, the company does an act 
which if not properly done may occasion loss, within 
the knowledge. The very acts of transmission and de- 
livery are done with reference to the future action 
of the receiver. If these facts do not impose the duty 
of care, with reference to the receiver, upon the com- 
pany, Ido not understand the principle that is the 
foundation to the Jaw of negligence. The natural jus 
tice of making these companies responsible to all per 
sons damaged by reason of their neglects, has been 
recognized in the legislation of several of the States, 
and for myself I do not see why they are not so inde 
pendent of statute. 

Icome now, in the second place, to consider the 
legal situation of sender and receiver of a negligently 
altered telegram, as between themselves. The Maine 
court’s view, as expressed in Ayer v. Zelegraph Co., 
supra, it seems to me, is more in accord with justice 
and public convenience than any I have seen. Says the 
court therein by Emery, J.: ‘It is evident, in ease of 
error in the transmission of a telegram, either the re 
ceiver or sender must often suffer loss. As between 
the two, upon whom should the loss finally fall? 
We think the safer and more equitable rule, and the 
rule the public can most easily adapt itself to, is that 
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as between sender and receiver, the party who selects 
the telegraph as the means of communication shall 


bear the loss caused by errors of the telegraph. The 
first proposer can select one of many methods of com- 
munication, both for the proposal and answer. The 
receiver has no such choice except as to his answer. 
If he cannot safely act upon the message he receives 
through the agency selected by the proposer, business 
must be seriously hampered and delayed. The use of 
the telegraph has become so general, and so many 
transactions are based on the words of the telegram 
as received, that any other rule would be now im- 
practicable.” : 

The courts which hold the view opposed to this, base 
their conclusion to some extent on the idea “‘ that the 
minds of the party who sends a message in certain 
words and of the party who receives the message in 
entirely different words have never met’ (Pepper v. 
Telegraph Co., supra), and so no contract has been 
made. This, it seems to me, with respect, to be too 
narrow a view to take of the matter. We are trying 
to apply the general rules found in the decided cases, to 
uew and peculiar conditions, to evolve therefrom a 
definition of the status of these companies, of the legal 
relation of the users of this new instrumentality; there- 
fore it will not be wise to consider alone the narrow 
and technical rules of the common law, neglecting the 
mollifying principles of equity, which themselves have 
become a part, and a large part, of our jurisprudence. 
There isa class of cases which illustrate the position 
in which the sender, in selecting this agency, to make 
acontract or to transmit authority, places himself 
with reference to the receiver. They are those apply- 
ing the doctrine of equitable estoppel. The rule is, that 
one is forbidden to exercise a right when its exercise 
would inflict loss upon another, when that other has 
been encouraged or induced by him to assume a rela- 
tionship to the subject-matter of the right, relying upon 
its non-exercise. The use of the telegraph, inter- 
preted in the light of ordinary business affairs, which 
is the criterion courts are guided by,when they become 
material toa contract or business transaction, is as 
much an instruction to act immediately upon the de- 
livered telegram, as though it were so written in the 
message. These then are the elements of the act of 
sending a message to another which, negligently altered 
in its transmission, occasions loss to the receiver. 
Knowing the methods of telegraphy and having other 
modes of communication; knowing the possibility of 
error or negligence in the transmission, and having the 
means to secure accuracy at a reasonable expense, by 
repetition, and failing to use them, the sender selects 
this method, and in so doing requires his correspond- 
ent to act immediately, with no means of verifying the 
accuracy of the instructions, or to contract with him im- 
mediately, on pain of losing the opportunity, when he by 
his action says this delivered message is my proposal. 
If I were called upon to present a case where all the 
equities were on the side of a person, I would select the 
receiver of an altered telegram, occasioning loss, in ques- 
tions between himself and the sender. In fact it may 
be said, without presumption, that these very equities 
have forced some courts into what seems the unten- 
able position, that these companies are the agents of 
their employers. Suppose an operator in the very act 
of sending a message should negligently push a pistol 
off his table which would explode and kill or injure a 
by-stander; or upset his chemicals so they would 
trickle through the floor and damage delicate goods in 
& store beneath, or do any other act, or omit to do an 
act in the scope of the agency, which would inflict loss 
orinjury, isthe sender liable therefor? If the com- 
pany is his agent he would be. This result of the 
doctrine of agency is the insuperable difficulty, to me, 
in calling these companies agents of the senders. Of 
Course it is possible to hold that they are agents only 





to deliver the message and for no other purpose, as the 
world knows. ‘This is plausible but not. law. I know 
no instance of an agency, in swo modo. 

The corollaries from designating them ‘ independ- 
ent contractors ’’ in two instances render that doctrine 
unsatisfactory. Suppose a telegram is altered or de- 
layed in transmission by some means for which the 
company is not in fault, such as an atmospheric dis- 
turbance, or some electrical phenomena, the receiver, 
after loss, would be absolutely without remedy against 
the company, and his cause of action against the 
sender could be sustained, only on the theory that his 
damage was occasioned by some danger inherent in 
the work itself, as it probably would be, certainly in 
some courts. In the second place suppose the altera- 
tion or delay was caused by some intervening extra- 
neous cause, such as an attack of a mob, etc., the re- 
ceiver would be wholly without remedy. 

Under the doctrine of the Maine court, as I under- 
stand it however, this innocent third party, this indif- 
ferent person, induced to become an actor in the trans 
action by the sender, would have his remedy against 
the sender, thus placing the loss where no one is to 
blame, where it justly belongs, on him but for whose 
action there would never have been a loss. When 
there are two conflicting principles, one of which leads 
to conclusions where an innocent third person may be 
damaged, while the other protects his rights under all 
circumstances, it is manifest that justice reeommends 
the adoption of the latter. There is yet another con- 
sideration that recommends the Maine court's view. 
It arises out of public convenience. Many con- 
tracts involving large sums of money are daily 
made by telegram. If men in business had to 
take the risk that the delivered message was not 
the evidence of their dealings, an element of un- 
certainty would be introduced into them which 
would very much impair the usefulness and efficiency 
of the telegraphic system in its application to commer- 
cial affairs. It is no answer to this that the receiver 
may recover his loss of the company. The mercantile 
world is too cautious to rely freely on an instrumen- 
tality which may inflict loss that would require a re- 
sort to the courts for redress. A lawsuit is almost as 
obnoxious to it as a loss, the voluntary entrance into 
court to sue, as the involuntary exit after judgment 
against it. Never place another man in a position 
where he may incur loss, without a chance for gain, is 
a canon of business morals. The courts which require 
aman to act upon a delivered telegram at his peril, 
seem to reverse this salutary rule. On the other hand, 
if the telegram as delivered is considered under the 
circumstances above noted evidence of dealings, no 
one would hesitate to act upon a telegram any more 
than he would to act upon any contract with a person 
financially sound. 

The rule of the Tennessee court would impose a bur- 
den on dispatch in business affairs, while that of the 
Maine court makes the telegraph safe as well as expe- 
ditious. 

Let me apply the conclusion herein reached to the 
few decided cases I have. In Tel. Co. v. Shorter, supra, 
as the facts appear in Ayer v. Telegraph Co., su- 
pra, the telegraph was selected by the sender, against 
whom the message was altered, so we would arrive at 
the same conclusion as the court in that case. The 
facts in Ayer's Case, supra, also were similar. 

In Pegram v. Telegraph Co., supra, the facts on the 
point here under discussion do not appear plainly in 
the LAw JourNAL. This however seems to be the 
state of affairs in that case: The plaintiff made a 
proposition to certain brokers by telegraph to purchase 
certain stock for them at a certain price. The tele- 
gram was negligently altered in the transmission, and 
when delivered named a smaller price for the stock 
than was written by the sender. The brokers accepted 
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the proposition, plaintiff purchased the stock. Before 
delivery the alteration of the telegram was discovered, 
and plaintiff refused to accept the price named in the 
altered telegram. The brokers brought suit against 
Pegram in Virginia, the State of their residence, for 
breach of contract to deliver and recovered judgment. 
Pegram afterward brought suit in North Carolina, the 
State of his residence, against the company. The Su- 
preme Court of that State allowed him only such dam- 
ages as he sustained by reason of the purchase and re- 
sale of the stock, holding the recovery in Virginia er- 
roneous, and therefore that any sum paid upon the 
judgment in that case was a consequence of the wrong 
recovery and not of the company’s tort. It is appar- 
ent that the Virginia court in holding Pegram liable 
upon the contract to the brokers, must have adopted 
the view of the Georgia court that the company was 
the agent of sender. In that view no fault can be found 
with its decision. Applying the rule that I am con- 
tending for, the brokers, in the absence of loss occa- 
sioned by faith in the altered telegram, would have no 
cause of action against Pegram; otherwise with loss. 
Logically, unless the company is the agent of the 
sender, there can be no contract made by a telegram 
altered in its transmission, and where there is loss; 
the contract is made solely because the sender has 
placed himself in such a position with reference to the 
receiver that he cannot deny that he has contracted. 

In Smith v. Easton, 54 Md. 134, the creditors of W. 
H. Easton consented that he might telegraph to his 
brother, I. T. Easton, and that all parties would await 
his reply. W. H. telegraphed to I. T. as follows: 
“Smith and Whiting are here and will attach the stock 
if not secured.’’ W. H. received a reply, ** Will in- 
dorse your Smith and Whiting note—three months.’’ 
Smith and Whiting thereupon took the note of W. H. 
in satisfaction of their debt and sent it to I. T, for his 
indorsement. I. T. refused to indorse. In thesuit of 
Smith and Whiting against I. T., it was held that the 
telegram, as sent by him, was the evidence of his agree- 
ment. No question seems to have arisen here upon an 
altered telegram, so the case was within the rule of 
Durkee v. Railroad Co., supra. But assuming that 
there was such alteration, for instance that I. T. wrote 
the telegram * will not indorse for you,’’ changed in the 
transmission to “ will indorse for you,’’ then it may 
well be held that I. T., not having originally selected 
the telegraph, but merely using it inreply to a message 
sent, with the consent and knowledge of the creditor, 
would not be bound by the terms of the telegram so 
negligently altered. 

In Pepper v. Telegraph Co., supra, A., the selector of 
the telegraph, sent a message to B. in these words: 
** Quote cribs loose, strips packed.’’ B. replied: ** Car 
cribs six sixty cap prompt.”’ ‘Six sixty’ was altered 
to “six thirty’ in the transmission. The meat was ac- 
cepted, shipped, and the negligent alteration discov- 
ered only on presentation of bill. Here, under the 
principle enunciated in Ayer v. Telegraph Co., B. could 
hold A. to the contract at ** six sixty.” 

Whether he could at his option hold the company 
presevts a difficult question. I advance the following 
views with some hesitation and diffidence. I appre- 
hend that the fact that one has a cause of action 
against another which may lessen the damages, in an 
action against a wrong-doer, if brought to judgment 
and collected, cannot affect the plaintiff's right to full 
damages against the wrong-doer. It is frequently the 
case that a cause of action against two persons may 
arise out of the same transaction and the plaintiff may 
recover against either or both of them full damages in 
one suit. It isa familiar rule that the law does not 
apportion damages between joint wrong-doers in ac- 
tion on tort for negligence. Lord Esher’s judgment in 
The Bernina, 35 Alb. L. J. 326, and see Blair v. Deakin, 
37 id. 24. 





Here B. had taken a contract from the company ty 
deliver the telegram unchanged to A. It was negli 
gently altered. B.'s right of action against the oom. 
pany arose instantly upon the breach of the contrac, 
His duty thereupon to the company was to preven; 
whatever damage acting prudently and reasonably he 
could prevent. He was only nominally damaged unti 
A. refused to pay more than “six thirty” for the 
meat. He had then a cause of action against both the 
company and A. arising out of the same transaction, |; 
must be remembered that there was no technical gop. 
tract between A. and B. A.’s liability is predicated gy: 
tirely upon the negligence. [ts elements are: Firgt, 
Selection of this agency for communication. Second, 
The invitation to B. to make a contract through it 
Third. The negligence of the company. Fourth. The 
loss of B. Instead, then, of A.’s liability arising from 
an independent contract, it seems to stand on the same 
footing as the company’s, and in this light they ar 
joint wrong-doers, not that A. was a technical tort. 
feasor, but that his refusal united with the company’s 
negligence caused the loss; neither alone could or did. 
To allow the company to escape liability in such case, 
would be an anomaly in the law, therefore it may be 
said with plausibility that it ought to be made to re. 
spond in damages. 

In Telegraph Co. v. Dryburg, 35 Penn. St. 298, the 
question was between the receiver of an altered tele. 
gram and the company, and he recovered. The plain- 
tiff there seems to have been a florist. A. sent a tele. 
gram to him ordering two boquets, which order in the 
transmission was changed to two hundred. The plain- 
tiff's loss arose from the shipment of the two hundred, 
which the sender refused to receive. The remarks 
just made upon fepper v. Telegraph Co., supra, are ap- 
plicable here on applying the rule above elaborated. It 
seems that, if the doctrine of agency is applied to this 
case, the company, being the agent of sender, made the 
contract for two hundred boquets, after the fact of 
negligence, so the default of the company, occasioned 
no loss to the florist, and his cause of action was on con- 
tract against the sender, principal of the agent com- 
pany. 

I have thus reviewed the authorities accessible to me, 
and after laboring with the inherent difficulties of the 
subject, I am inclined to imitate Sir Fitz-James 
Stephen in his sigh over his completed labor on the 
seventeenth section of the Statute of Frauds. “And 
now, having cooked my dish, with all possible care, I 
can only recommend that it should be thrown out of 
the window,” and that Congress enact # code of laws 
regulating the liabilities of these companies, and defiu- 
ing the relations and mutual obligations of senders and 
receivers of telegrams within the sphere of its consti- 
tutional power. 

August 22, 1890. 


——__>+___—__- 


EMINENT DOMAIN—INJUNCTION —PUBLIC 
POLICY. 


INDIANA SUPREME COURT, JUNE 235, 1800. 


Kincarp v. INDIANAPOLIS NATURAL Gas Co. 


The abutting owner of the fee of a county road constructed 
at the expense of the land-owners is entitled to compet 
sation for its use by a natural gas company for its pipes 
and a license by the county board of commissioners to the 
company to lay its pipes in the road only conveys the 
right of the county in the highway, but does not affect 
private property rights. 

Where such abutting owner makes no objections to the use 
of the road for this purpose until after the company has 
laid its main pipes and expended a great deal of money 
in its undertaking to supply the citizens of a large cll 
with gas, who consequently have an interest in the success 
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wot the enterprise, which would be frustrated, and the 
company ruined, if the works were suspended, an injunc- 
tion against laying the pipes in accordance with the 
license on which the company acted will not be granted, 
put plaintiff will be left to his remedy at law for damages. 


PPEAL from Circuit Court, Hamilton county; 
A D. Moss, J. 

J. A. New, S. E. Urnston and Stephenson & Fertig, 
for appellant. 

Kane & Davis, for appellees. 


Exuiort, J. The board of commissioners of Hamil- 
ton county granted to the Indianapolis Natural Gas 
Company the right to lay pipes in a free gravel-road 
constructed under the statutes of this State at the ex- 
pense of the land-owners. The appellant is an abut- 
ting owner in fee of land along the line of the high- 
way. Prior to the time this suit was brought the com- 
pany had constructed a system of gas-works, and had 
laid in the highway a line of pipes for the purpose of 
supplying the citizens of the city of Indianapolis and 
others with natural gas. In the prosecution of this 
work the company had expended many thousands of 
dollars. To make the system effective, and to success- 
fully supply gas, as it had undertaken to do, it became 
necessary for the company to extend its line of pipes 
so as to connect its main line and system with addi- 
tional gas-wells, which it had drilled, and of which it 
wasthe owner. This was an undertaking to do at the 
time the appellant sued out the injunction issued in 
this case. The trial court dissolved the temporary in- 
junction, and refused to grant a perpetual injunction. 
From this judgment the appellant prosecutes his ap- 
peal. The license granted by the board of commis- 
sioners was effectual to convey the right of the county 
such as it had, in the highway, but it did not affect 
private property rights. Burkham v. Railway Co., 23 
N. E. Rep. 799 (this term). The owner of the fee in a 
suburban highway has a special proprietary right dis- 
tinct from that of the public, and this right cannot be 
taken without compensation. In a case decided in 
1855, it was held that abutters have a private right dis- 
tinct from that of the public, which even the Legisla- 
ture cannot take away, except to appropriate to a pub- 
lic use upon payment of compensation. Common 
Council v. Croas, 7 Ind. 9. This doctrine has been 
steadily adhered to by this court. Haynes v. Thomas, 
id. 38; Cow v. Railroad Co., 48 id. 178; Pettis v. John- 
son, 56 id. 189; State v. Berdetta, 73 id. 185; Ross v. 
Thompson, 78 id. 99; Cummings v. City of Seymour, 79 
id. 491; City of Logansport v. Shirk, 88 id. 563; City of 
Indianapolis v. Kingsbury, 101 id. 211; Railroad Co. v. 
Bissell, 108 id. 113; ‘own of Rensselaer v. Leopold, 106 
id. 29; City of Lafayette v. Nagle, 113 id. 425. 

The rule declared by our own cases is in harmony 
with the very ancient and well-settled rule that the 
public acquires, except in cases where the seizure of 
the fee is authorized, nothing more than aright to pass 
and repass, and the greut weight of authority sustains 
the doctrine laid down by our decisions. There is an 
essential distinction between urban and suburban 
highways, and the rights of abutters are much more 
limited in the case of suburban ways than they are in 
the case of urban streets. We note the distinction be- 
tween the classes of public ways, and declare that the 
servitude in the one class is much broader than it is 
in the other; but it is not necessary to here mark with 
particularity the difference between the two classes of 
public ways, for we are here concerned only with sub- 
urban ways. Subject to the right of the public, the 
owner of the fee of arural road retains all right and 
interest in it. He remains the owner, and as such, his 
rights are very comprehensive. Hydraulic Co. v. But- 
ler, M Ind. 136; Turnpike Co. v. Green, 99 id. 214; 

vv. Payne, 2 H. Bl. 527; Peck v. Smith, 1 Conn. 








103; Trustees, etc., v. Auburn, etc., R. Co., 3 Hill, 567. 
That the appellant has a special private interest in the 
lands upon which the highway is located, which can- 
not be taken from him without compensation, is quite 
clear upon principle and authority. The appropriation 
of the land for arural highway did not entitle the local 
officers to use it for any other than highway purposes, 
although they did acquire a right to use it for all pur- 
poses legitimately connected with the local system of 
highways. A use for any other than a legitimate high- 
way purpose is a taking within the meaning of the 
Constitution, inasmuch as it imposes an additional 
burden upon the land, and whenever land is subjected 
to an additional burden the owner is entitled to com- 
pensation. The authorities, although not very nu- 
merous, are harmonious upon the question that laying 
gas pipes in a suburban road is the imposition of an 
additional burden, and that compensation must be 
made to the owner. Gas-Light Co. v. Calkins, 62 N. 
Y. 386; 1 Thomp. &. C. 549; Gas-Light Co. v. Richard- 
son, 63 Barb. 437; Stwmpf’s Appeal, 116 Penn. St. 33; 
Webb v. Fuel Co., 16 Week. Law Bul. 121. The same 
principle is declared in the cases which hold that 
drainage pipes cannot be laid in rural highways except 
for public drainage purposes connected with the sys- 
tem of highways. Murray v. Gibson, 21 Ill. App. 488; 
Railroad Co. v. Hartley, 67 Ill. 4389; Telegraph Co. v. 
Barnett, 107 id. 507. The cases to which we have referred 
are well reasoned, and are founded on solid principle. 
We have no hesitation in concluding that the laying 
of the pipes in the highway was a taking of the appel- 
Jant’s property, within the meaning of the Constitu- 
tion, and that he is entitled to compensation. 

It does not follow however that a land-owner enti- 
tled to compensation for property appropriated to a 
public use can always maintain injunction. Itremains 
therefore to inquire and decide whether the appellant 
can maintain this suit, for if he is not entitled to an 
injunction he cannot succeed. The use to which the 
line of the highway was appropriated was a public one. 
There can be no doubt that the work of supplying 
cities with natural gas is a public one for which prop- 
erty may be appropriated under the right of eminent 
domain. State v. Mining Co., 120 Ind. 575; Carothers 
v. Philadelphia Co., 118 Penn. St. 468; Gus Co. v. Cook, 
123 id. 170; Johnston’s Appeal, 7 Atl. Rep. 167. 

There was an assertion of a right to use the highway, 
and the gas company had expended large sums of 
money on the faith of the license granted to it by the 
board of commissioners. It had assumed to use the 
highway for a public purpose, and many citizens had 
acquired rights upon the faith of the successful and ef- 
fective prosecution and conduct of the work and busi- 
ness undertaken by the company. The appellant, 
with knowledge of the facts, made no objection until 
the completion of the main line and system, but de- 
layed until they had been completed, and then asked 
for an injunction. To grant the relief he seeks will, it 
is clearly inferable, seriously impair the rights of the 
public as well as those of the gas company. We are 
satisfied that upon the case made by the evidence, the 
appellant is not entitled to an injunction. In adjudg- 
ing that he has no right to an injunction we do not 
hold that he may nut in a proper case recover damages 
for the invasion of his legal rights. What we here de- 
cide is that the case made is not one justifying resort 
to the extraordinary remedy of injunction. The effect 
of our decision is that he has mistaken bis remedy. 
The work in which the gas company is engaged is one 
in which the general community have an interest, and 
to arrest the work by injunction would do great in- 
jury to many citizens. Persons other than the gas 
company have an interest, and they are so numerous 
that it is the duty of the courts to protect that inter- 
est where it can be done without materially impairing 
the rights of any private citizen, and that can be done 
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in this instance, for the appellant, in the appropriate 
action and upon making a proper case, can be fully 
compensated in damages for all injury that he may 
have suffered. There is present here an element of 
public policy which exerts a controlling influence. 
The good of the community forbids that one who oc- 
cupies such a position as the appellant does should be 
permitted to arrest work essential to the successful 
discharge of the company’s duty to supply the com- 
munity with fuel in the form of natural gas. Public 
policy, as has been demonstrated in analogous cases, 
requires that the rights of the community should be 
protected, and the land-owner left to his remedy at 
law. Ruilway Co. v. Beck, 119 Ind. 124; Railway Co. 
v. Soltweddle, 116 id. 257; Bravard v. Railroad Co., 115 
id. 1; Sherlock v. Railway Co., id. 22; Railway Co. v. 
Smith, 113 id. 233; Railway Co. v. Allen, id. 581. Nor 
does this rule operate unjustly, for the land-owner is 
not deprived of compensation. On the contrary, the 
right,;to compensation is left open to him, and it is his 
own fault if he does not recover full compensation for 
all the loss he has actually sustained. Blended with 
the element of public policy is another influential one, 
and that is this: The appellant, without objection, 
knowingly permitted the work to proceed until it 
reached a stage at which it would be ruinous to the 
company which had invested such large sums of money 
to stop it by injunction. These two elements in their 
combined strength certainly make a case in which an 
injunction should, upon plain principles of equity, be 
denied. City of Loyansport v. Uhl, 99 Ind. 534-544; 
Dodge v. Railroad Co., 1) Atl. Rep. 751. 
Judgment affirmed. 


CORPORATIONS — INSOLVENCY — RE- 
CEIVERS—WITHDRAWN CAPITAL. 


MINNESOTA SUPREME COURT, JULY 11, 1890. 


MINNESOTA THRESHER MANUFACTURING CO. V. 
LANGDON. 


Upon an adjudication of the insolvency of a corporation, and 
the appointment of a receiver of its property and ef- 
fects under the provisions of General Statutes, chapter 76, 
the right to recover capital withdrawn and refunded by 
the corporation to its stockholders without provision for 
the payment of corporate debts passes to the receiver as 
the representative of all the creditors; and the right of 
the creditors, in their own behalf, to maintain such an ac- 
tion, under General Statutes, chapter 34, section 139, is 
taken away, or at least suspended during the pendency 
of the proceedings under chapter 76. 

An order of court directing the sale of “all the assets, prop- 
erty, and business”’ of the insolvent corporation only au- 
thorizes the sale of such property as belonged to the cor- 
poration, or causes of action which it might have en- 
forced, in its own right, and not causes of action which 
the receiver might have maintained only in the right of 
creditors, as for example, capital withdrawn and refunded 
by the corporation to its shareholders without payment of 
the corporate debts. 


PPEAL from District Court, Hennepin county. 
Hooker, J. 


Frandrau, Squires & Cutcheon, for appellant. 


H. ©. Truesdale and J. N. Castle (Horace G. Stone 
and Gordon E. Cole, of counsel), for respondents. 


MITCHELL, J. While the complaint states two 
causes of action, yet both are for the recovery of the 
same thing, to-wit, dividends declared and paid to the 
defendant stockholders by the North-Western Manu- 
facturing and Car Company, a manufacturing corpora- 
tion, no part of which had been earned, and which 
were therefore just so much of the capital withdrawn 





and refunded to the stockholders; the corporation be. 
ing then, as alleged, insolvent. The dividends were 
paid between May 10, 1882, and May 10, 1884, while the 
corporation was still an active and going concerp, Th 
May, 1884, in an action commenced by Hospes, one of 
its creditors (41 Minn. 256), the corporation was ad. 
judged insolvent, and all its assets and business ge 
questered, and placed in the hands of a receiver, pur. 
suant to General Statutes, chapter 76. It appears from 
the complaint, by implication at least, that this actioy 
is still pending, and the receivership not yet termi. 
nated. The plaintiff, having become a creditor of the 
corporation by the purchase of claims against it, filed 
and proved them in that action, and the same hare 
been allowed by the court. Subsequently the cour 
made an order in that action directing a saie of “aj 
the assets, property and business of said North-Wegt 
ern Manufactuing and Car Company ” at public ane. 
tion to the highest bidder, by a referee appointed for 
that purpose, who of course was a mere aid to, or gub- 
stitute for, the receiver. While the terms of this order 
are not more fully set out in the complaint, yet forthe 
purpose of illustrating what will be said hereafter, it 
may be stated that it directed all these assets of every 
description to be sold as one property, and not in par. 
cels, as appears in the Hospes Cause, referred to. At 
this sale the plaintiff became the purchaser, and the 
court confirmed the sale. The amount realized will 
not pay the creditors ten per cent of their claims. The 
plaintiff predicates its right to recover from defend- 
ants the dividends referred to on two separate 
grounds, severally constituting the basis of the two 
causes of action: First, as a creditor of the corporation 
pursuant tu Genera] Statutes, chapter 34, section 1%, 
which makes the stockbolders liable to auy creditorto 
the amount of the capital stock which has beewdrawa 
and refunded to them before the payment of all the 
debts of the corporation for which such stock would 
have been liable; second, as purchaser of the right of 
action at the receiver's sale, as a part of the assets of 
the corporation. It must be apparent that these two 
grounds are inconsistent with each other, and they 
cannot both be sound. We will consider them in the 
order named. 

1. The sequestration of the property of a corporation 
by an adjudication of its insolvency, and the appoint 
ment ofa receiver of its property and effects, under 
the provisions of chapter 76, is in the nature of an a 
tachment or execution in behalf of all its creditors. 
The receiver has substantially the same powers aud 
functions as an assignee in bankruptcy, or a receiver 
upon a creditor’s bill or proceedings supplementary 
execution. He succeeds to the rights of the crediton 
as wellas of the insolvent corporation, and has th 
power to enforce the rights which the creditors, but 
for the proceedings, might have enforced in their om 
behalf. The proceedings were intended to provides 
complete and ful] remedy; and this they could not do 
unless their scope is to apply, to the satisfaction of the 
creditors, all property which, but for the proceedings 
they could have so applied. Farmers’ Loan & Tru 
Co. v. Minneapolis E. & M. Works, 35 Minn. 543. Every 
thing becomes assets in his hands, and hence in the cut 
tody of the law, which were assets as to creditors, a8 
as what were assets as to the corporation. Among tlt 
rights which pass to the receiver as the representative 
of the creditors is the right to recover property 00 
veyed by the corporation in fraud of its creditors, 0 
capital withdrawn and refunded to the stockholder 
without provision for full payment of the corporsit 
debts. This right of the receiver does not depend ups 
any express statute granting it, but rests upon the ger 
eral equitable doctrine that the capital of a corporation 
isa trust fund for the benefit of its creditors, and tht 
those to whom it has been refunded will be held t+ 
tees for their benefit. It follows that a receiver of # 
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vant corporation, as the representative of its 
een ay ama many claims against stockholders 
which the corporation itself could not have main- 
tained. This is clearly contemplated, and even ex- 
pressly provided for, in the various provisions of chap- 
ter 76, relating to such proceedings. Therefore the 
right of the receiver of the North-Western Manufac- 
turing and Car Company to recover these unearned 
dividends paid to its stockholders by the corporation 
out of its capital cannot be doubted; and it cannot be 
that this right of the receiver and a right of creditors, 
each in his own behalf, to maintain actions under sec- 
tion 189 to recover the same thing, can both exist at 
thesame time. If so, it would lead to the worst con- 
fasion and conflict, and often defeat the main object 
of sequestration proceedings under chapter 76. The 
right of the individual creditor and of the receiver 
were never intended thus to conflict. When seques- 
tration proceedings against an insolvent corporation 
have been instituted, all property and choses in action 
which the receiver may claim or enforce in the right 
of creditors are as much in custodia legis as those which 
the corporation itself might have claimed or enforced. 
The right of action given to the creditor under section 
139 was evidently intended to apply only in the case of 
an active corporation, or one which had not been ad- 
judged insolvent; but the institution of sequestration 
proceedings disables the creditors to go on, each in his 
own behalf, to reclaim capital withdrawn and refunded 
toshareholders in fraud of their rights. 
yests in the receiver, and the rights of creditors must 
be worked out through him. We are not unmindful 
that in Patterson v. Stewart, 41 Minn. 84, we |held that 
the fact that the affairs of a corporation had been 
placed in the hands of a receiver does not take away 
or suspend the creditors’ right of action under section 
M2 against the directors. The question was not the 
prominent one in the minds of the court in that case, 
our attention being more especially directed to a con- 
sideration of the proper form of action, and who were 
necessary parties; and it must be admitted that the 
other question did nottreceive, at least from the writer, 
the degree of consideration which it perhaps deserved. 
There may therefore be sufficient doubt about the cor- 
rectness of our decision on that question to entitle it 
to re-examination if the point should ever again arise. 
But there is clearly room for a distinction between the 
liability of stockholders to account for capital of the 
corporation which has been withdrawn and refunded 
to them in fraud of the rights of creditors, and the lia- 
bility imposed on directors by section 142 for the 
benefit of particular creditors asa sort of penalty for 
violations of statute, and which never was any part of 
the corporate property. Whatever may be said of the 
latter, weare clear that the right to enforce the 
former vests in the receiver as trustee for all the cred- 
itors, and that the right of the individual creditors to 
sue under section 139, if not absolutely taken away, is 
at least suspended during the pendency of the proceed- 
ings under chapter 76. 

2 Wecome now to consider whether the right of 
action torecover these dividends passed to plaintiff 
by its purchase of the assets and property of the cor- 
poration at the sale under the order of the court. The 
line of argument by which it is sought to maintain the 
affirmative of this question is substantially as follows: 

‘hat the payment of unearned dividends by a corpora- 
tion out of its capital is wholl y ultra vires; that there- 
fore the corporation itself might have maintained an 
action to recover them,and hence the plaintiff can main- 
tain such an action in the right of the corporation by 
Virtue of its purchase of all its property and assets. It be- 
Somes important in this connection to consider in what 
ense, and as to whom, the act was ultra vires. The 
term ‘ultra vires” is used in two different senses, 
first as to the State, meaning an act which transcends 


That right- 





the powers conferred by law on the corporation — 
something which is not within the scope of the powers 
of a corporation to perform under any circumstances, 
or for any purpose, as for example, where a corpora: 
tion authorized only to build a railroad engages in 
banking. This is the primary, and really only proper, 
sense of the term. But it is also used in a secondary 
sense, as something beyond the power of the majority 
to bind dissenting stockholders, or something in vio- 
lation of the legai rights of creditors, and sometimes 
in the sense merely of something beyond the authority 
of corporate agents or executive officers. The primary 
meauing of the term applies only when the public is 
concerned; the secondary meanings, when the ques- 
tion is between the corporation and its shareholders 
or creditors, or other parties dealing with it, or be- 
tween it and its agent or executive officers. This two- 
fold use of the term is unfortunate in obscuring a sub- 
ject in itself sufficiently perplexing. To it is especially 
due the confusion that often exists as to what ultra vires 
acts may, and what may not, be ratified and as to who 
or what classes of persons, muy object to them. It is 
particularly misleading in the examination of English 
cases,<in which the term “ultra vires’’ seems to be ap- 
plied indiscriminately to acts which simply exceed the 
powers conferred by what they call the ‘act of settle- 
ment upon the officers as the agents of the sharehold- 
ers,and acts which transcend the powers conferred upon 
the entire corporation by the act of Parliament. Most, 
if not all, transactions relating to the disposition of 
corporate property, except perhaps in the case of trust 
corporations, involve the doctrine of ultra vires, if at 
all, only in a secondary sense. In the absence of a pro- 
hibitory statute, a corporation may dispose of its own 
property as it pleases to any one, for any or no reason, 
subject only to the qualificatiou that it may not do 
so, Without express power in its behalf, against the 
wish of any single shareholder, and may not do it so 
as to destroy the fund to which creditors have a right 
to look for payment; and in such cases it is only the 
objecting shareholders, or the creditors whose rights 
are affected, who can object. A court of equity will 
then, at the instance of the proper parties, interpose 
to prevent the diversion or disposition of corporate 
capital, or to compel its restoration, or to declare it a 
trust fund in the hands of those who have held it back, 
or to whom it has been paid over. It follows that an 
action to compel the repayment of capital which has 
been withdrawn and refunded to shareholders may be 
maintained at the instance of the dissenting share- 
holders or of creditors, or a receiver as their represent- 
ative, which the corporation itself, merely in its own 
right, could not maintain. In the present case, it is 
not alleged that the payment of these dividends was 
the unauthorized act of some corporate agent. On the 
contrary, it is alleged that the corporation itself de- 
clared and paid them. Neither is it alleged that they 
were paid under a mistake of fact, or by reason of any 
fraud on part of the defendants against the corpora- 
tion. The right to recover is rested on the single, bald 
fact that they were unearned, and hence paid out of 
the capital. We have been referred to no case, and 
have found noue, which holds that on such a state of 
facts the corporation, in its own right alone, could re- 
cover back money thus voluntarily paid by it to its 
stockholders. Counsei for plaintiff refers us to numer- 
ous cases, mostly English, as so holding; but an ex- 
amination of them will, we think, show that they are 
all referable to the two following classes: First, suits 
by dissenting stockholders to prevent the payment of 
such dividends and diversion of capital, or to compel 
its restoration; second, suits by creditors, or by a re- 
ceiver or liquidator in their behalf and in their right, 
to reach capital withdrawn, or unearned dividends 
paid, in fraud of their rights. To the first class belong 
such cases as Bloxam v. Railway Co., L. R., 3 Ch. 837; 
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Holmes v. Abattoir Co., 1 Ch. Div. 682; Guiness v. Land 
Corp., 22 id. 349; Carlisle v. Railway Co., i Macn. & G. 
689, and Salisbury v. Railway Co., 38 Law J. Ch. 249. 
To the second class belong Stringer’s Case, L. R., 4 Ch. 
475; Rance’s Cause, L. R.,6 id. 104; In re National 
Funds Assurance Co., 10 Ch. Div. 118, and /nre Alex- 
ander Palace Co., 21 id. 149. Counsel claims that the 
latter class of cases are in point because in England 
the liquidator of an insolvent corporation merely 
stands in the shoes of the company, and can only 
maintain actions which it could have maintained. We 
think counsel is in error as to the fact; for as we un- 
derstand it, at least ever since ‘‘the Companies Act”’ 
of 1862, upon the winding up, either voluntary or in- 
voluntary, of an insolvent company, the liquidator 
represents the creditors as well as the company, aud 
hence may in their right assert rights which the com- 
pany itself could not have asserted; in short, that he 
has all the powers of areceiver in this country, and 
that, as the representative of creditors, he may compel 
the repayment of capital which has been withdrawn 
and refunded to shareholders in fraud of creditors, 
and that the English courts now virtually place this 
right upon what is usually called the ‘“‘Americau doc- 
trine,”’ that the capital of a corporation is a trust fund 
for the payment of creditors. The only real difference 
that we can discover is, that instead of having to bring 
an action to recover it, its repayment may be sum- 
marily ordered by the court upon the application of 
the liquidator; such application being in the interest 
of creditors, as is expressly recognized in Rance’s Case. 
See particularly, /n re National Funds Assurance Co., 
supra. Tbheonly American case which even seems to 
lend any aid to plaintiff's contention is /nsurance Co. 
v. Paye, 17 B. Mour. 412. What is there said on the 
subject is obiter, and all that it amounts to is that 
dividends paid under the operation of mutual mistake 
may be recovered back by the corporation—a proposi- 
tion which is probably true; but whether the applica- 
tion sought to be made of it to the facts of that case 
was a proper one may admit of doubt. 

Our conclusion is that the corporation itself, in its 
own right, could not have maiutained any action 
against the defendants for the recovery of these divi- 
dends; that the receiver could do so, not in the right 
of the corporation, but only in the right of creditors. 
This is only important in the present case for the pur- 
pose of determining whether this right of action passed 
to plaintiff by its purchase of ‘all the assets, property 
and business of the North-Western Manufacturing 
and Car Company.”’ It may indeed admit of doubt 
whether any such a right of action is assignable, and 
whether a court has any power to order it to be sold- 
It is, in effect, aright of action to recover property 
transferred or disposed of in fraud of creditors. The 
sale of such a right of action by an assignee in bank- 
ruptcy, or a receiver of an insolvent is, we apprehend, 
without precedent. The only standing of an assignee 
or receiver to recover property transferred in fraud of 
creditors is as trustee for the creditors; and as he can- 
not sell his powers and duties as such trustee, it is 
somewhat difficult to see how he can transfer the right 
to attack such transfers. See Morris v. Morris, 5 Mich- 
171; Brush v. Sweet, 38 id. 574; McMasters v. Camp- 
bell, 41 id. 513; Dickinson v. Seaver, 44 id. 624; 
Prosser v. Edmonds, 1 Younge & C. 481; Milwaukee & 
St. Paul Ry. Co. v. Milwaukee & M. Ry. Co., 20 Wis. 
174; Vose v. Grant, 15 Maas. 505; Mann v. Fairchild, 
*41 N. Y. 106. 

But admitting, for the sake of argument, that such 
a cause of action is capable of being assigned, and that 
a court has the power to order its sale, to do so is so 
clearly against public policy, sc fraught with the 
grossest abuses, and against the plainest dictates of 
common justice, that an order of sale should never be 
construed as authorizing such a thing uuless such con- 
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struction is compelled by the clearest and Plainest lap 
guage. Sucha practice would result in the 
injustice to creditors, and lead to the most Une 
scionable speculations by outsiders, who mi 
for a mere trifle causes of action of the most indefiniy 
and even unknown amount and nature, and they iv 
stitute suits of the most speculative character, Ty 
abuses likely to result from such a thing are wellilly. 
trated by the present case. The North-Western Mam, 
facturing and Car Company paid in all $300,000 of thes 
dividends; and if the plaintiff bought the right ton 
cover any part of these, it bought the right to revove 
the whole. Referring again, by way of illustration, 
what appeared in the Hospes Case, no part of these, @ 
the right to recover them, was ever scheduled or jp. 
ventoried by the receiver, or even named in eitherth 
order or notice of sale as a part of the assets of th 
corporation. Presumably, the very existence of any 
such claim, certainly its nature or amount, would 
unknown to the bidders at the sale, and perhaps toth 
receiver himself. What probability is there then thx 
the lump sale of the ‘‘ assets and property ”’ of thecor. 
poration realized a cent more because of these appw. 
ently unknown and undisclosed rights of action? Th 
illustrate still further, suppose this insolvent corpon- 
tion had issued $1,000,000 of professedly paid-up stock, 
when in fact nothing had been paid on it. The holders 
might be liable to creditors for this amount, as foru 
paid stock subscriptions, although the corporation it 
self could not have asserted any such claim against 
them. But if plaintiff at the sale bought the rightt 
recover these dividends, on the same grounds it mus 
be held to have purchased these claims, aggregating 
$1,000,000, against those to whom this stock was issued, 
although nothing of the sort was named or suggested 
as any part of the assets of the corporation. A mor 
successful method of sacrificing the rights of creditors, 
and encouraging a most unjust system of speculation 
and vexatious litigation, could not well be devised 
The order of sale referred to, even under the most 
limited construction, is certainly a very unusual and 
sweeping one; but what would be said of it if it should 
be construed as including in the expression, “all th 
assets, property and business’”’ of the insolvent, no 
only all property which belonged to the corporations 
such, but also all those unnamed, and perhaps thenw 
discovered, causes of action which the receiver migh 
have maintained, not in the right of the corporatio, 
but solely in the right of creditors? The order ought 
not and cannot be construed, in any event, as authori 
ing the sale of any thing except such assets as belongel 
to the corporation itself, aud passed to the receiver it 
its right. The rights of creditors cavnot be swe 
away in this loose, wholesale manner, where bidder 
would have no means of knowing whether they wer 
buying claims to the amount of $1,000 or $1,000, 
See Milwaukee & St. Paul Ry. Co. v. Milwaukee & i 
Ry. Co., supra. 

We have not referred to the somewhat more 00m 
prehensive description alleged to have been embodiel 
in the notice of sale, as it could not enlarge the scop 
of the order itself. Our conclusion being that for the 
reasons given the plaintiff cannot maintain this actiot 
either as creditor or purchaser, it becomes unnecessl] 
to follow counsel over the wide range which their # 
guments have taken on other questions. 

Orders affirmed. 

GILFILLAN, C. J., and VaNpERBURGH, J., did 
sit. 

an 


CAPITAL PUNISHMENT. 
F all executions of the death penalty were as 
cessful as were the two of last week iu the » 
Penitentiary, there would be no public clamor 
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change the old common-iaw hanging to that of elec- 
tricity, or other new-fangled methods. The result of 
the first execution in New York was such as to shock 
the public mind, although the fatal accidents which so 
frequently happen, demonstrate the certainty with 
which death may come from electricity. Itisa serious 
question whether or not the fact that death is the 
penalty for murder in the first degree prevents the 
commission of that crime. Where murder is in the 
heart it is more than probable that the desire to ac- 
complish the deed is of so absorbing a character as to 
exclude from the mind all consideration of personal 
consequences. But how soon the change comes when 
the murderer realizes that the deed is done; he then 
for the first time begins to think of the conse- 
quences. : 

The minds of men capable of such a deed do not 
seem to be so constituted as to enable them to contem- 
plate the logical and natural consequences of their 
acts. With arare exception they meet death upon the 
gallows with brute courage and indifference. It is 
only those with finer sensibilities that pause to think 
of results. Indeed a milder punishment than the 
death penalty to such aclass, would operate as a check, 
perhaps with equal force. The friends and the enemies 
of capital punishment are about equally divided. Its 
abolition, where that experiment has been tried has 
not, it is claimed, tended to bring about an increase of 
crime. Hanging is said to be a relic of a barbarous 
age, yet itis probably the best means yet devised of 
inflicting the death penalty with certainty, dispatch 
and manner of suffering. The majority are undoubt- 
edly in favor of retaining this method. But to many 
the idea is horrible. Murders are more or less atro- 
cious; they may be committed after long premedita- 
tion, and proved beyond any doubt; in the heat of 
passion, or while the perpetrator is in an intoxicated 
condition, although some courts now have a tendency 
to hold that where intention is a necessary ingredient 
ofa crime, intoxication destroys it; the deed may be 
done by a youth, by one about whom there is some 
doubt as to entire sanity, but hardly enough to war- 
rant absolute acquittal; or the conviction may be upon 
circumstantial evidence, which is but probability, not 
certainty; probability of guilt, not certainty of it, 
which may ultimately be discovered to have been ill- 
founded, and which should very seldom be made the 
basis of conviction in capital cases, for it may be caused 
by error, or delusion, or fabricated evidence. 

Will one and the same penalty mete out the punish- 
ment for the many and varied classes of murders? It 
seems not. Certainly many will agree that it will not. 
Then if not what shall be done? Should our law re- 
main the same? Shall all cases go before our juries, 
who will convict them, and send them on the long 
road, until they finally reach the doors of the chief 
executive and knock for clemency? When it has 
Teached thus far, the governor is compelled to assume 
the responsibility, to stay the executioner’s hand, or 
let him do his work. He has not the means or oppor- 
tunities of judging of what should be done, and cannot 
Judge so well, as can those in whose hands the matter 
is at the commencement of the proceedings; if there 
are any doubts, or any matters of evidence which 
should be brought to his attention, there is no means 
provided by which it canbe done. If he is given this 
absolute power, he should be authorized to subpoena 
witnesses to appear before him, and funds should be 
appropriated to that end. It is unjust, both to him 
and the prisoners, for him not to have that power. 

But as to whether our law should remain the same, 
= whether the death penalty meets all cases, we say 
tdoes not. The first change we would make would 
be to abolish the board of pardons, as it is a farce and 
4 delusion, and has no power. Our governor does not 
tegard their action, or at least, is not bound to. Aud 
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who would? Where the responsibility of action is 
placed on one man, he of course must investigate for 
himself, and not delegate the same, especially in cases 
of such moment. 

The next step we would take would be to place the 
power to grant clemency with the tribunal or body of 
men in whose hands rest the guilt or innocence of the ac- 
cused; for who would be able to judge better whether 
or not the hand of clemency should be extended ? They 
are in possession of the facts, and surrounding circum- 
stances of the crime, as well as knowing the sentiment of 
the community. Twelve good, honest men, in full posses- 
sion of all the facts, are better able to say whether the 
crime which they have just tried is of such an atrocious 
character, that the guilty one should suffer death or 
not; orif it bea doubtful case, or there are circum- 
stances which would warrant them in saying that the 
murderer should suffer life imprisonment or death. 
This has been tried in other States and it works well. 
In West Virginia they have a law which provides that 
if the jury find a person guilty of murder in the first 
degree, they may in their discretion further find that 
he be punished by confinement in the penitentiary. If 
such further finding be not added to their verdict, the 
accused shall be punished with death; but if added, he 
shall be punished by confinement in the penitentiary 
for life, and no pardon shall be granted him unless his 
innocence be established to the satisfaction of the gov- 
ernor. The law on this subject in Indiana, Illinois 
and other States is similar, it being left to the discre- 
tion of the jury. 

The jury can be trusted. Let Ohio take a step for 
ward.— Weekly Law Bulletin. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


LIMITATIONS — PRESUMPTION OF SATISFACTION — 
JUDGMENTs.-—(1) No presumption of satisfaction of a 
judgment for the possession of land rendered in an ac- 
tion to recover it forthe nou-pay ment of rent reserved 
on a manorial lease in perpetuity arises from the lapse 
of twenty years without its enforcement. (2) By the 
Code of New York, section 1377, after five years from 
the entry of the judgment, the court has power, in its 
discretion, to allow the issuance of an execution or 
writ of possession to enforce the judgment, and such 
discretion is not reviewable on appeal. June 24, 1890. 
Van Rensselaer v. Wright. Opinion by Gray, J. Dis- 
missing appeal from 8 N. Y. Supp. 885. 


MUNICIPAL CORPORATIONS — CONTRACTS — LOWEST 
BIDDFR.— Under the charter of Long Island City 
(Laws N. Y. 1871, chap. 461), providing that all contracts 
for work and supplies for more than $100 shall be let 
to ** the lowest responsible bidder giving adequate se- 
curity,” there being no showing that the lower is not 
responsible, nor his security inadequate, nor any pre- 
tense to that effect, the arbitrary letting of a contract 
to a higher bidder is nota judicial determination 
binding the courts, and mandamus will not lie to com- 
pel the signing of a warrant to pay a bill audited by 
the council for work done under a contract so 
awarded. That under such circumstances the relator’s 
contract was illegal and void, and that he cannot re- 
cover for his work, is settled beyond controversy by 
the authorities in this State. Brady v. Mayor, etc., 20 
N. Y. 312; McDonald v. Mayor, 68 id. 23; Dickinson 
v. City of Poughkeepsie, 75 id. 65. The claim is made 
on behalf of the relator that there is a conclusive 
presumption that the common council adjudicated 
that his bid was that of the lowest responsible bidder. 
If this claim be well founded, then provisions like that 
above quoted from the city charter are of little use 
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and they can always be effectually disregarded and 
violated. It is true that the common council, where 
there are several bidders, have jurisdiction to deter- 
mine who is the lowest responsible bidder; but in 
order to give its action any legal effect it must exer- 
cise its jurisdiction, and make a determination based 
upon some facts. If it refuses to accept the lowest bid 
for work or supplies, there must be some facts tending 
to show that it is not that of a responsible bidder, or 
there must be at least some pretense to that effect. An 
arbitrary determination by such a body to accept the 
highest bid, without any facts justifying it, cannot 
have the effect of a judicial determination, and must 
be denounced as a palpable violation of law. The case 
of Gas-Light Co. v. Donnelly, 93 N. Y. 557, does not 
uphold the relator’s contention. It was there held 
that the common council acted judicially in determin- 
ing which of several bids it would accept, and that the 
members thereof could not be made liable in a civil 
action brought by a party who claimed that he was 
the lowest responsible bidder to recover damages be- 
cause his bid was not accepted. The plaintiff in that 
case was defeated by the application of the rule of the 
absolute immunity of judicial officers from responsi- 
bility in a civil or criminal prosecution for their ac- 
tion, however erroneous, or even malicious; but that 
rule of immunity is applicable only to them, and can- 
not be properly invoked in favor of one situated like 
this relator. Nothing was added to the validity or le- 
gality of relator’s claim by the audit and allowance 
thereof by the common council. The claim being 
fundamentally illegal, the common council had no ju- 
risdiction to audit and allow it or give it any vitality. 
Board v. Ellis, 59 N. Y. 620; Lyddy v. Long Island 
City, 104 N. Y. 218. June 24, 1890. People, ex rel. 
Coughlin, v. Gleason, Mayor; People, ex rel. Peerless 
Manufy. Co., v. Same. Opinion by Earl, J. Revers- 
ing 4 N.Y. Supp. 383; 8 id. 728. 


—_——_e—__—— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

AGENCY—POWERS OF AGENT—CONFUSION OF GOODS. 
—A merchant gave a power of attorney, the object of 
which was stated to be tu enable the agent to continue 
the business during the principal’s absence. It in- 
trusted him, for this purpose, with the possession and 
management of the business, and gave him power “ to 
collect all money or moneys due to me, and give proper 
receipts and acquittances therefor, and to pay all bills 
due by me to others for goods, merchandise or other- 
wise.”’ Creditors of the principal, claiming that he 
had obtained goods of them by fraud, demanded a re- 
turn of the goods by the agent. He returned such of 
the goods as were still on hand, and for the balance of 
the bills, some of which were not due, gave other mer- 
chandise at a figure below its cost. Held, that the 
agent could not question his principal's title, and that 
be had no authority to pay claims befure they were 
due, or to make payments in merchandise, especially 
at a figure belowits cost. (1) A formal power of attor- 
ney, being executed with deliberation, is subject to a 
strict construction. The general terms are restricted 
to consistency with the controlling purpose, and do not 
extend the authority beyond the special powers ex- 
pressly delegated. Rossiter v. Rossiter, 8 Wend. 494; 
Reese v. Medlock, 27 Tex. 120; Holtsinger v. Bank, 6 
Abb. Pr. (N. 8.) 292; Ferreira v. Depew, 17 How Pr. 
418; Hogg v. Snaith, 1 Taunt. 347; Attwood v. Mun- 
nings, 7 Barn. & C. 278; Esdaile v. La Nauze, 1 Younge 


& C. 394; Bank v. Aymar, 3 Hill, 262; Stainer v. Tysen, 
id. 279; Batty v. Carswell, 1 Am. Lead. Cas. 687, notes; 
St. John v. Redmond, 9 Port. (Ala.) 428; Scarborough 





—— 
v. Reynolds, 12 Ala, 252; Dearing v. Lightfoot, 16 id. 
28; Rogers v. Cruger, 7 Johns. 557; Delafield y, Ie 
nois, 26 Wend. 192; Story Ag., §§ 21, 62-68; Whart, Ag,, 
§ 222; Ewell Evans’ Ag. 204 et seq.; Mechem Ag., $39. 
Verdell vy. Ketchum, 52 Ga. 139; Pollock y. Cohen, 2 
Ohio St. 514. Now, the writing in the present case ex 
pressly states its object to be a continuation of the 
business during the principal’s absence. Lichtensteiy 
was intrusted with the possession and management of 
the business for that purpose. This required him to 
take care of, and not sacrifice, the goods. His ay. 
thority embraced using them so as to realize some 
profit to his principal, but not paying even matured 
claims in goods discounted at twenty-four per cent 
from the cost price marked upon them by the princi. 
pal. The word ‘‘ pay’ sometimes has a wide sense, 
which includes payment in other things than money, 
And. Law Dict., ‘‘ Payment;’’ Foley v. Mason, 6 Md, 
37. Yetit is believed that the ordinary meaning of 
the word, in commercial usage, is the more restricted 
one of payment in money. Pars. Merc. Law, 80. “The 
term ‘ payment,’ in its legal import, means the full sat. 
isfaction of a debt by money, not by an exchange or 
compromise or an accord and satisfaction; and it is 
ouly where the words used in connection with it 
plainly manifest a different intention that the legal im. 
port of the term can be rejected.”” Manice v. Railroad 
Co., 3 Duer, 426. Besides, the power here is not sim 
ply to pay claims or demands, but to pay bills. So, if 
it were to be conceded that the word ‘ pay” is am- 
biguous, this can hardly be said of the expression “pay 
bills,” which implies the use of money. Abb. Law 
Dict. ‘** Bill,” III. The fact that the Code, section 2864, 
in treating of the law of payment, allows an agent to 
take payment in property other than money, gives no 
support to the contention that he can make payment 
in the same way without express authority to do so. 
This forms an exception to the well-settled rule that, 
where an agent is given power in general terms to do 
an act, he is restricted in the manner of performing it 
to that which is usual in the course of business. Wilt 
shire v. Sims, 1 Camp. 258; Taylor v. Robinson, 14Cal. 
596; 2 Kent Com. 622; Story Ag., §§ 60, 226. Especially 
is this true of an authority created by writing, wheres 
strict interpretation is proper. If Weisbein had meant 
to give Lichtenstein a power so exceptional, it is fair 
to suppose that he would have plainly so expressed 
himself in making a formal declaration of the limits 
within which the agent was to act. (2) But it is sought 
to justify the acts of Lichtenstein on the ground of 
their being called for by an unforeseen emergency, aud 
the court was asked to charge the jury on that subject 
There was no error in refusing so to do. The authori 
ties cited on this point are wholly inapplicable to a case 
like the present. Most of them refer to the powers of 
the master of a ship in prosecuting a foreign voyage, 
where it becomes impossible to do the precise thing 
for which the voyage was undertaken. Moreover, ia 
all these cases, the question has come up as betwee 
principal and agent. The latter was allowed to defend 
on the ground that, when it became impossible 
without his fault, to perform the thing for whieh he 
was employed, and thereupon he, in good faith did the 
best he could, he should not be held liable to the prit- 
cipal for failing to do exactly what was intended. The 
only case found which is at all like the present w# 
where the general superintendent of a mining col 
pany upon the business getting embarrassed borrowed 
money of a bank, and gave a mortgage on the products 
as security, in order to pay off warrants sued out by 
the employees for their wages. As between the priv: 
cipal and the bank, it was held that no such authority 
could be implied from the general powers of the agent, 
or be justified on the ground of necessity. Hawtayu 
v. Bourne, 7 Mees. & W. 595. Whoever deals with # 
agent, with full notice of the extent of his authoritf 
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must determine at their own risk and peril whether 
particular acts are within that authority. Stainback 
Read, 11 Gratt. 281; Mudge v. Combs, 1 Black, 192; 
r ohead v. Peterson, 72 N. ¥. 279; Story Ag., § 72. 
Craighead v. Peterson, 4~ cs ry Ag, 
And it does not seem a harsh rule to require all trans- 
actions whose effect is to give some creditors of an in- 
solvent an unconscionable preference over the others 
to keep within strict legallines. ‘* Equality is equity.”’ 
3) Daring the progress of the case the court held that 
under the evidence submitted “the case would fall 
within the operation of the principle that where a per- 
sou mingles his goods with those of another, and is un- 
able to distinguish them, the loss must fall upon him,’ 
and refused to submit to the jury any other questions 
than those of the value of the whole amount of goods 
taken by the plaintiffs in error from the store of Weis- 
bein, and of whether interest should be allowed upon 
that amount or not. This was excepted to pendente 
lite, and is also assigned as error in the thirteenth 
ground of the motion for a new trial. We have col- 
lected numerous authorities upon the “mixing” or 
“confusion ’’ of goods, and from them deduce the fol- 
lowing propositions: 1. Where one fraudulently, will- 
fully or wrongfully intermingles his goods with those 
of another, so that there is no evidencd to distinguish 
the goods of the one from those of the other, he is 
guilty of a “confusion of goods,”’ and forfeits all his 
interest in the mixture to the other party. Cooley 
Torts, 56; Big. Frauds, 575; 3 Lawson Rights, Rem. & 
Pr. 2396; 2 Kent Com. 364; 2 Bl. Com. 405; Story 
Bailm., $40; Bish. Non-Cont. Law, § 938; The Idaho, 
@ U. 8.575; Ward v. Ayre, Cro. Jac. 366; 2 Bulst. 323; 
Anon. Poph. 88; Beach v. Schmultz, 20 Ill. 185; Root 
vy. Bonnema, 22 Wis. 589; Stephenson v. Little, 10 Mich. 
433; Wingate v. Smith, 20 Me. 287; Adams v. Wildes, 
107 Mass. 123; Willard v. Rice, 11 Metc. 493; Jewett v. 
Dringer, 30 N. J. Eq. 291; Diversey v. Johnson, 93 IIl. 
M7; Ryder v. Hathaway, 21 Pick. 298; 2Schouler Pers. 
Prop., § 42 et seq.; Loomis v. Green, 7 Me. 386; Jenk- 
ins vy. Steanka, 19 Wis. 139. See Code, § 3083. In the 
case of agents, bailees, executors, administrators and 
other trustees, all of whom occupy a position of trust 
or confidence, the rule as to confusion will apply when 
mixing is merely negligent or careless. Story Ag., 
§205; Story Bailm., § 40; Lupton v. White, 15 Ves. 432; 
2Schouler Pers. Prop., § 48; Code, § 2193. So of mort- 
gagors intrusted with possession. Willard v. Rice, 11 
Mete. 498; Adams v. Wildes, 107 Mass. 123. So also of 
a guardian. Hudson v. Hawkins, 79 Ga. 274. 2. Ex- 
ceptas to agents, trustees, etc., as above mentioned, 
the rule will not apply unless the mixing was fraudu- 
lent, wrongful or willful, which words, as used by the 
authorities, imply generally an improper motive or 
purpose. See text-books above cited, and the follow- 
ing cases: Spence v. Insurance Co., L. R.,3 C. P. 429 
(accidental); Hesseltine v. Stockwell, 30 Me. 237; 
Thome v. Colton, 27 Iowa, 425 (honest); Foster v. War- 
ner, 49 Mich. 641 (regular course of business); Chand- 
ler v. De Graff, 25 Minn. 88; Stone v. Quaal, 36 id. 46; 
Attorney-General v. Fullerton, 2 Ves. & B. 263. 3. The 
rule will not apply when each owner can be given his 
identical property. Moore v. Bowman, 47 N. H. 494; 
Smith v. Sanborn, 6 Gray, 134; Hesseltine v. Stock- 
well, 30 Me. 237; Robinson v. Holt, 39 N. H. 557; Goff 
v. Brainerd, 58 Vt. 468; Alley v. Adams, 44 Ala. 609; 
Holbrook v. Hyde, 1 Vt. 286; Queen v. Wernwag, 97 N. 
0. 383; Colwill v. Reeves, 2 Camp. 575. 4. The rule 
vill not apply when the goods, though undistinguish- 
able, are of equal and uniform value; that is, when 
the mixture is approximately homogeneous. In this 
tase the remedy is division in kind, or compensation 
for actual loss, Hesseltine v. Stockwell, 30 Me. 237; 
Robinson y, Holt, 39 N. H. 557; Wilson v. Nason, 4 
Bosw. 155; Stone v. Quaal, 36 Minn. 46; Hart v. Ten 
Ryok, 2 Johus. Ch. 62, 108; Stephenson v. Little, 10 
Mich. 433 (dissenting opinion of Campbell, J.); Cooley 
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Torts, 58; McDonald v. Lane, 7 Can. Sup. Ct. 462; At- 
torney-General v. Fullerton, 2 Ves. & B. 263; Starr v. 
Winegar, 3 Hun, 491; May v. Bliss, 22 Vt. 477; Schul- 
enberg v. Harriman, 21 Wall. 44 (law of Minnesota). It 
will be seen from these authorities that if one fraudu- 
lently, willfully or wrongfully mixes or confuses his 
goods with those of another, and cannot distinguish 
his own, he will lose them. If however he does it in- 
nocently or by mistake, the rule is different. If in such 
case he can distinguish them, or can show their value, 
or their proportion of value to the whole, he ought, in 
equity, to be allowed todoso. We think therefore that 
the court erred in not submitting to the jury whether 
these goods were mixed willfully, fraudulently or 
wrongfully. If the jury had found that they were, 
then the principle announced by the court below would 
have applied. Butif they had found that they were 
mixed innocently or by mistake, with no improper 
motive or purpose, then we do not think it would have 
applied, and the plaintiffs in error would have been en- 
titled to retain the goods which they could distinguish, 
or the value thereof, or they would have been entitled 
to show, if they could, by proper evidence, what pro- 
portion of value their goods bore to those purchased 
from Weisbein’s agent. Ga. Sup. Ct., July 12, 1890. 
Claflin v. Continental Jersey Works. Opinion by Sim- 
mons, J. 


CARRIERS—CONNECTING LINES—FREIGHT—DAMAGES. 
—The first and the last carrier being independent car- 
riers, and having between them no contract relation, 
and the bill of lading issued by the former being silent 
us to any contract to ship the goods as ‘ released,”’ or 
at a reduced rate, and the last carrier having paid 
charges and earned freight without notice of any con- 
tract outside of the bill of lading, the right to hold the 
goods for payment of the charges advanced and freight 
earned, on the basis of ordinary rates, was not affected 
by such secret outside contract. There can be-no recov- 
ery for damage to the goods sustained without fault or 
negligence of the last carrier.while they were rightfully 
detained to await payment as preliminary to making a 
delivery to the consignees. So far as appears, no way- 
bill or freight-list which came forward with the goods 
indicated such a contract, or any reduced rate of 
freight. Under these circumstances, to hold all parties 
to the bill of lading, and to the implications of law 
arising upon it, would be fair, at least, to the con- 
signee. Construed with no reference to extrinsic evi- 
dence, the bill of lading certainly imports, not a ‘ re- 
leased ”* or reduced liability on the part of the carrier, 
but the strict liability which the law imposes upon 
common carriers as such. To escape that liability, had 
the goods been damaged or destroyed while in transit 
over its road, the last carrier would not have been 
allowed to set up the parol contract made between the 
shipper and the first carrier. On the other hand, the 
bill of lading being silent as to the rate of freight, the 
law implies an undertaking to pay at the usual and or- 
dinary rate. So strong is this implication that there is 
good authority for saying that, to rebut or vary it, 
parol evidence of an express contract fixing a lower 
rate is not admissible. Railroad Co. v. Wilson, 119 Ind- 
359. Though the bill of lading omits to specify either 
a rate or an aggregate amount as agreed upon, it bears 
an affirmative indication that the rate contemplated 
was not the reduced rate applicable to ‘‘ released’’ 
shipments; for the sum prepaid was more than that 
rate would yield, and the prepayment was expressed 
to be ‘fon account.’’ These words, ‘on account,” 
seem naturally to import partial payment, as opposed 
to payment in full. Tested by the ordinary rate, the 
prepayment was but partial payment; tested by the 
reduced rate, it was overpayment. To which rate it 
should be referred, as against a party who acted with- 
out notice of any outside stipulation, admits of no 
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reasonable doubt. The evidence is express and uncon- 
troverted that between the first carrier and the last 
there was no contract relation. This means, as we con- 
strue it, that there was no arrangement or understand- 
ing by which they were connected as common or joint 
contractors in the business of transportation, but each 
conducted business on separate account, and independ- 
ently of the other. It would follow that neither had 
implied authority from the other to make contracts in 
its bebalf. The result would be that the first carrier 
was not the agent of the last, but of the shipper- 
Briggs v. Railroad Co., 6 Allen, 246; Patten v. Railroad 
Co., 29 Fed. Rep. 590; Price v. Railway Co. (Colo.), 21 
Pac. Rep. 188; Potts v. Railroad Co. (Mass.), 3 Am. & 
Rng. R. Cas. 424; Bird v. Railroad Co., 72 Ga. 655. The 
right of the last carrier to pay the charges of previous 
carriers, and hold the goods for reimbursement, as well 
as for his own share of the freight earned, is undoubted. 
Hutch. Carr., § 478; 2 Ror. R. 1263; Schouler Bailm., 
§ 610; Knight v. Railroad Co. (R. L.), 9 Am. & Eng. R. 
Cas. 90. It would seem that the right rests on the 
theory that each successive carrier isan agent of the 
consignor or consignee to make such advances. 
Schouler Bailm., §610. That the charges, if within the 
ordinary rates, and apparently regular, are not cut 
down, nor the right to hold the goods defeated, by the 
mistake or omission of a previous independent carrier, 
of which the last carrier, without fault or negligence 
on his part, has no notice, see Wolf v. Hough, 22 Kans- 
659; Wells v. Thomas, 27 Mo. 17; Schneider v. Evans, 
25 Wis. 241; Crossan v. Railroad Co., 149 Mass. 196; 2 
Ror. R. 1263; Schouler Bailm., § 610; Railroad Co. v. 
Marsh, 57 Ind. 505; Express Co. v. Shoop, 85 Penn. St. 
3%. Ga. Sup. Ct., April 25, 1890. Georgia R. Co. v. 
Murray. Opinion by Bleckley, C. J. 


CORPORATIONS — DIVIDENDS — RIGHTS OF STOCK- 
HOLDER.—A dividend representing profits is to be re- 
garded, as between life-tenant and remainderman, as 
income, though permanent improvements to an equal 
amount had previously been made, and it is just 
sufficient to pay for a voted increase in the capital 
stock which the stockholders are at liberty to subscribe 
for in proportion to the number of their shares. The 
argument for the remainderman is that the transac- 
tions of the company, viewed as a whole, are in sub- 
stance a stock dividend. It is tacitly assumed that 
the company had appropriated its earnings to the im- 
provements which the stock represented before the 
dividend was declared, and then the conclusion is 
drawn that the dividend represented those improve- 
ments. But in the opinion of a majority of the court 
it is evident, that if we look at either extreme of the 
facts, the life-tenants ought to prevail. The dividend 
was declared as a cash dividend, and it represented 
what, originally at least, were earnings of the com- 
pany. In justice, the earnings of the company ought 
to go to the life-tenants. If the only thing to be con- 
sidered by the corporation was the relation between 
tenants for life and remaindermen, it would have no 
right to devote income to increasing capital. If it 
wished to increase its plant, it would have to do it by 
borrowing money, or by issuing more stock. In fact 
it bas the right to appropriate income to permanent 
improvements, because it has a right to manage its af- 
fairs in the way it deems best for them. Minot v. Paine, 
99 Mass. 101, 106. But where the form of its transac- 
tious has not that effect, there is no reason why courts 
should be astute to bring it about. The remaindermen 
rely upon the fact that before the dividend was de- 
clared, debts to an equal amount had been incurred for 
permanent improvements. But the mere incurring of 
a debt for capital did not, of-itself, amount to an ap- 
propriation to capital of all the income on hand. The 
corporation was still free to choose how it would deal 
with its gaius. When it did choose, it elected to dis- 





OCU FORTE COMES cs 
tribute them. If the plaintiff trustees had seen fit to 
keep the money, and to sell their rights, they cogy 
have done so, and neither the corporation nor the in 
tuis que trustent could have complained. Of course thy 
trustees could not affect the respective rights of the 
defendants by their determination. If they had key 
the dividend it would have been a bold claim oy the 
part of the remaindermen that it was theirs because 
the corporation was in debt for additions to 
Mass. Sup. Jud. Ct., June 21, 1890. Davis v. Jackson 
Opinion by Holmes, J. 


DAMAGES—EVIDENCE—OPINIONS.— Where, in a guit 
by a wife against a railway company for the killing of 
her husband, it was shown that deceased had been; 
farmer ever since arriving at maturity, and had never 
followed any other occupation, it was improper toad 
mit the opinions of witnesses as to the amount he could 
have earned in other occupations. One of the wit. 
nesses for the plaintiff testified that he supposed the 
deceased ‘“‘could have made $500 or $600 per year, 
teaching school in a country school; as a mechanic be 
could have made $500 or $600 per year; as a farmer, he 
would be worth 8400 or $500 per year, directing his ow 
business ;’" an@ that “he could have got the same 
salary as teachers at West Point, and they com 
manded salaries of from $700 to $1,000 per year.” An 
other witness testified that if the deceased “ had gone 
as a skilled mechanic to the public, or if he had d 
rected his attention to teaching school, making money 
merchandising, keeping books, or any thing of that 
sort, or any sort of railroad work be was capable of 
doing, he could have made $600.’’ We think that the 
opinion of witnesses as to what be could have made in 
other vocations was inadmissible. It is proper, ina 
case like this, to prove the capacity of the deceased, 
both mentally and physically, in order to show bis 
ability to earn money in the vocation which he hads 
lected and pursued through his whole life, but it isim- 
proper to allow witnesses to give their opinions ast 
the value of his services in occupations in which hebal 
never engaged. Inthe case of Coke Co. vy. MeKuery, 
91 Penn. St. 190, Paxson, J., in discussing this question, 
said: “It was substituting for the ordinary, reas 
able, and probable incidents of life that which w 
speculative and unusual. * * * A laborer toilingit 
the mines may by chance pick up a nugget of gull 
worth a fortune. Industry, thrift and sagacity bar 
enabled some poor men to become millionaires. Thee 
cases however are exceptional. They are only the pw 
sibilities of life. Looking at mere possibilities, thisur 
fortunate mule driver, had he lived, might have + 
come president of the United States. Yet to estimslt 
the damages to his family by his death upon the bas 
of a president’s salary would be worse than a burleae 
upon the administration of the law. Such a principl 
carried to its logical conclusion, might bankrupt aij 
person, firm or corporation engaged in & busines 
which involved the use of an element of danger.” We 
therefore think, under our statute, that when a maui 
killed, and a suit is brought to recover damages forli 
homicide, the amount of his earnings, or the value 
his life to his family, should be based upon his pi 
able earnings in the profession or vocation which # 
had selected or was permanently pursuing at the tive 
of his death. ‘‘ The measure of damages in an aot 
by awife for the homicide of her husband * * 
depends solely on the value of the husband’s life 
estimating such value by age, habits, health, oceup® 
tion, expectation of life, ability to labor and to i 
nish care and attention to the family, pro ‘ 
crease or diminution of that ability with lapse of ti 
rate of wages, etc., the necessary personal expens 
the busband should be deducted, and the balanos 
duced to its present value, would be the value of # 
life.” Railroad Co. v. Rouse, 77 Ga. 408. Of cours, , 
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the deceased were a child, or a young man who had 


not as yet selected a profession or vocation, the rule 
would be somewhat different. That laid down in Davis 
y. Railroad Co., 60 Ga. 329, and in Railroad Co. v. 
Young, 81 id. 397, might be proper. Ga. Sup. Ct., May 
9, 1990. Atlanta & W. P. Ry. Co. v. Newton. Opinion 


by Simmons, J. 


LIABILITY OF STOCKHOLDERS—SHARES PAID FOR IN 
PROPERTY — PARTIES. — (1) When a corporation, by 
yirtue of its charter, pays for property purchased with 
its capital stock, such sale cannot. be set aside, in the 
absence of fraud, on the ground that the value of such 
property was not equal to the value of the stock. The 
real inquiry in this class of cases is not in doubt or ob- 
seurity, for it has been elucidated in many decisions. 
One example will suffice’: In the case of Coit v. Amal- 
gamating Co., 119 U. 8. 345, Mr. Justice Field, in the 
course of an investigation similar to the present one, 
said: “ Where the charter authorizes capital stock to 
be paid in property, and the shareholders honestly and 
in good faith put in property instead of money in pay- 
ment of their subscriptions, third parties have no 
ground of complaint. The case is very different from 
thatin which subscriptions to stock are payable in 
cash, and where only a part of the ‘installments has 
been paid. Jn that case there is still a debt due to the 
corporation, which if it become insolveut, may be se- 
questered in equity by the creditors, as a trust fund 
liableto the payment of their debts. But where full- 
paid stock is issued for property received, there must 
be actual fraud in the transaction to enable creditors 
of the corporation to call the stockholders to account.”’ 
There are other crudities and defects in the proceed- 
ings in the court below, which even in this last stage 
of them, it would be difficult to remove or obviate; 
but these imperfections it is not necessary even to 
specify, as in the opinion of this court, this entire 
course of law is, from its inception, erroneous. (2) A 
judgment creditor cannot proceed, by force of the 
statute of this State, to require stockholders to pay in 
their unpaid installments for the stock by a bill for 
himself alone; the proceeding must be by a general 
ereditor’s bill. The equity asserted by the complain- 
ant in the Court of Chancery was to require the de- 
fendants to pay into the coffers of the company such 
sums of money as they owed to the corporation for the 
stock purchased by them. The means by which a 
creditor can enforce such a right, given to him by the 
statute of this State, is by a bill in behalf of all the 
other creditors of the company as well as of himself. 
This is the only remedy in equity, as was recently de- 
cided by this court in the case of Wetherbee v. Baker, 
reported in 35 N. J. Eq. 506. It was there said: ** The 
suit must be prosecuted for the benefit of all the cred- 
itors; for the trust is created for the benefit of the 
creditors asa class, and all are entitled to participate 
ratably in the common fund; and one creditor cannot, 
by superior diligence, either by a creditor’s bill, or by 
supplementary proceedings under the act concerning 
executions, obtain priority, and appropriate to his own 
use a fund in which all the creditors have a common 
interest.” This authority is, of course, conclusive 
with respect to the abortive character of the procedure 
in the present instance. Nor will the fact that this ob- 
jection was not taken, either in the court below or in 
this court, justify at this time a decree upon the 
merits; for iu the present posture of the case, if a de- 
cree should be rendered, it would necessarily be an 
inequitable one. To allow a few creditors, as has been 
done in the Court of Chancery, to monopolize the as- 
oe this corporation, when this court has declared 
uch assets to be a trust fund belonging equally to all 
ane, to whom the corporate body is indebted, 

violate not only the forms, but also the funda- 
mental principles of equity. The appellant in this case 





is not only a stockholder, but is also, apparently, a 
creditor to a large amount of the corporation; and if 
therefore in the former capacity, he should be obliged 
to pay, in common with the other corporators, to the 
company, any money due on the purchase of his stock, 
it is plain that in the latter capacity he would be enti- 
tled to share ratably with the other creditors in the 
fund so broughtin. N. J. Ct. Err. and App., July 26, 
189). Bickley v. Schlag. Opinion by Beasley, C. J. 


MARRIED WOMAN—ESTOPPEL—VENDOR’S LIEN.—The 
power of a married woman, under the Code of Ala- 
bama, 1876, sections 2707, 2708, to convey, by joint deed 
of herself and her husband, her separate interests in 
realty, implies a power to arrange for the security of 
the purchase-money; and where one, upon the sale of 
land, and under an express agreement, permitted her 
vendee to obtain a first mortgage loan, a portion of 
which was paid her as a first installment, and to secure 
the purchase-money took a second mortgage, she will 
be estopped to deny a waiver of her lien, and to enforce 
it as against the first mortgagee, who loaned the money 
on the faith of her agreement. This court has uni- 
formly held that the doctrine of estoppel in pais, by 
conduct or admissions, cannot, when unaccompanied 
by fraud, be invoked against married women, so as to 
preclude them from denying the validity of convey- 
ances of their statutory separate estates which do not 
conform to the requirements of the statute governing 
the mode of its alienation. This prescribed mode, un- 
der the Code of 1876, was by the joint deed of husband 
and wife, attested by two witnesses, or acknowledged 
in due form. Code 1876, §§ 2707, 2708. The reason upon 
which these decisions rest is that the statute prescribes 
and restricts the mode of alienation by married women 
of their separate estates; and to allow title to be con- 
ferred by equitable estoppel would introduce a new 
mode of alienation, different from that thus prescribed, 
and would result in sanctioning indirectly the convey- 
ance by femes covert of their property, when they were 
prohibited by statute from doing directly the same act 
in the mode attempted. Canty v. Sanderford, 37 Ala. 
91; Alexander v. Saulsbury, id. 375; Drake v. Glover, 
30 id. 890; Harden v. Darwin, 77 id. 472; Scott v. Bat- 
tle, 85 N. C. 184. So it has been held in a former decis- 
ion of this court that, where a husband and wife con- 
veyed lands, with covenant of warranty, to which they 
had no title, the wife would not be estopped from set- 
ting up against the grantee a title to such land after- 
ward acquired by her. Gonzales v. Hukil, 49 Ala. 260. 
The act of warranty, being purely contractual, could 
not operate by way of estoppel, because a married wo- 
man then labored under a legal disability to make such 
acovenant. But there are decisions of other courts 
opposed to this view. Nash vy. Spofford, 10 Metce. 192. 
In the case of Drake v. Glover, supra, where the prop- 
erty of the wife was held not to be governed as to its 
mode of transfer by the statute, because it was not her 
statutory separate estate, and might therefore be con. 
veyed otherwise than by the joint deed of the husband 
and wife, it was held that the fraudulent silence of the 
wife when her personal property was sold in her pres- 
ence by her husband would estop her from afterward 
repudiating the sale. But her mere silence, unaccom- 
panied by fraud, would have no such effect. In Strong 
v. Waddell, 56 Ala. 471, a married woman who had pur- 
chased land, and executed, jointly with her husband, a 
mortgage as security for the payment of the purchase- 
money, was held to be estopped from denying the title 
of her vendor, or to interpose her coverture in bar of 
the foreclosure of the mortgage. The practical effect 
of such a transaction is that the vendee takes the prop- 
erty burdened with the mortgage, being an estate on 
condition, to become absolute only on the payment of 
the purchase-money. Marks v. Cowles, 53 Ala. 499. 
The estoppel is against claiming the estate, and repu- 
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diating the incumbrance by which it is burdened. In 
McCaa v. Woolf, 42 Ala. 389, the doctrine of equitable 
estoppel was applied to a married woman so as to pre- 
clude her from asserting title to certain personal prop- 
erty which the husband, under the rules of the com- 
mon law, had reduced to possession and suffered to be 
sold, and which she, after his death, claimed by right 
of survivorship. Mr. Bigelow, in his work on Estop- 
pel (p. 490), asserts that the weight of reason and au- 
thority confines the doctrine, when applied to married 
women, to cases of “ pure tort,’ and excludes from its 
operation all cases where the ‘‘action sounds in con- 
tract.” Mr. Pomeroy, after calling attention to the 
conflict of authority on this subject, observes: ‘‘ The 
tendency of modern authority however is strongly to- 
ward the enforcement of the estoppel against mar- 
ried women as against persons sui juris, with 
little or no limitation on account of their disa- 
bility. This is plainly so in States where the legis- 
lation has freed their property from all interest or con- 
trol of their husbands, and has clothed them with par- 
tial or complete capacity to deal with it as though they 
were single. Even independently of this legislation, 
there is a decided preponderance of authority sustain- 
ing the estoppel against her, either when she is at- 
tempting to enforce an alleged right or maintain a de- 
fense.’” And he adds: “ There are however decisions 
which hold, in effect, that, since a married woman can- 
not be directly bound by her contracts or convey- 
ances, even when accompanied with fraud, so she can- 
not be indirectly bound through means of an estoppel ; 
and the operation of the estoppel against her must be 
confined to cases where she is attempting affirmatively 
to enforce a right inconsistent with her previous con- 
duct, upon which the other party has relied. These 
decisions seem to be in opposition to the general cur- 
rent of authority.’”” 2 Pom. Eq. Jur., § 814, and cases 
cited in note. There are many cases, both English and 
American, which support this view of the law. Boyd 
v. Turpin, 94 N. C. 137; Hodge v. Powell, 96 id. 64; 
Shivers v. Simmons, 28 Am. Rep. 372, and note, 374-377 ; 
Bradley v. Snyder, 58 Am. Dec. 564, note, 569; Lowell 
v. Daniels, 61 id. 448, note, 453; Nash v. Spofford, 43 id. 
425, note, 426; Besson v. Eveland, 26 N. J. Eq. 471; 
Connolly v. Branstler, 3 Bush, 702; 1 Story Eq. Jur., 
§ 385; Kelly Cont., chap. 6, §4; 2 Pom. Eq. Jur., § 814, 
and cases cited. A vendor’s lien for unpaid purchase- 
mouey is not such an interest in land as to require an 
instrument in writing in order to waive or alienate it. 
It is a mere incident of the contract of sale implied by 
law, and it may be waived or abandoned by any suit- 
able act or oral declaration showing an intention to do 
so on the part of one competent to contract. Woodall 
v. Kelly, 85 Ala. 368; Ramage v. Towles, 85 id. 588. A 
married woman, as we have said, was at the time of 
this transaction invested .with the power, under the 
laws of Alabama, to sell and convey her separate es- 
tate by the joint deed of herself and husband, duly at- 
tested or acknowledged. Code 1876, §8 2707, 2708. It is 
justly argued that this power to sell embraces the 
power to sell for cash or on credit, or partly for both 
cash and credit. It includes the authority to retain 
the legal title as security for the payment of the pur- 
chase-money, or to convey the legal title and take in 
return a mortgage from the vendee to secure it, or to 
take personal security on the notes for the purchase- 
money. In other words, she may sell, and fix the 
terms of sale, according to any of the modes sanc- 
tioned by common usage. It is our judgment that she 
may, as an incident to this right to sell, waive her right 
to enforce her vendor's lien, if not by mere oral agree- 
ment, at least by conduct, which would preclude her 
from subsequently asserting such lien upon the princi- 
ple of equitable estoppel. If she could be estopped in 
no instance, the morality of the law would be placed 
upon a very low plane, aud the disability of coverture, 





instead of being, as it ought to be, a shield for her pr 
tection against legal wrong, would become a sword ¢f 
injustice for the license of fraud. While therefore ; 
married woman may not always be estopped to dey 
her capacity to contract, especially so as to convey her 
property in a mode prohibited by law, she may be« 
topped by any positive act of fraud, as a person aj 
juris would be. Whether, in any case not involving y 
transfer of title to property in a mode prohibited jy 
law, she may be estopped by acts in pais, unaccoy 
panied by fraud or other tort, we do not now deciie 
Ala. Sup. Ct., May 6,1890. Wilder v. Wilder, Opin. 
ion by Somerville, J. 


NEGOTIABLE PAPER— TRANSFER BY DELIVERY- 
DAMAGES.— Where a person transfers a note by delir.. 
ery, knowing that itis subject to a defense on th 
merits for usury, but omits to disclose that fact to bi 
assignee, and expressly warrants it to be good, he js|i 
able in an action for the damages incurred. Whey; 
promissory note is transferable by delivery withoy 
indorsement, one who so transfers incurs, not theobji. 
gations of an indorser, but the liability of a vendor 
There is not only an implied warranty that he assign 
a good title, and that the paper is what it purports t 
be, but also that there is no legal defense to the ool. 
lection growing out of his own connection with it 
origin. Story Prom. Notes, §§ 117, 118; Chitty Bill, 
#246; Challiss v. McCrum, 22 Kans. 157, and cases cited, 
Doubtless good faith and fair dealing demand and hare 
established a broader rule, but that stated satisfies the 
necessities of the present case. ‘There can be no 
doubt,” says Chitty, supra, “ that if a man assignabil 
[by delivery only] for a sufficient consideration, know. 
ing it to be of uo value, and the assignee be not aware 
of the fact, the former would in all cases be compel 
lable to repay the money he had received.” If the law 
raises such a warranty by implication, it follows that, 
when the assignor by delivery expressly warrants that 
the paper is good, and will be paid by the maker, heii 
liable, if it turns out to be worthless, for usury or any 
other defense of the maker. The fact that the war 
ranty is notin writing, but is oral, is not material. | 
Dan. Neg. Inst., § 7394; Milks v. Rich, 80 N. Y¥. 2; 
King v. Summitt, 73 Ind. 312; Malone v. Keener,# 
Penn. St. 107. Ark. Sup. Ct., May 24, 1890. Opinio 
by Cockrill, C. J. 


RAILWAYS—PRIOR OCCUPANCY OF STREET—INJUNC 
TION.—Where two or more street railway companies 
have the right to lay tracks in the streets of a city, the 
one which first, in good faith, begins and diligently 
prosecutes the construction of a railway upon a street 
or system of streets acquires the right of occupancy 
the exclusion of the others; but a company whichis 
authorized by charter to build a cable road only, # 
quires no right by commencing the construction ofs 
horse or electric road, aud another company which, it 
good faith, and in pursuance of its charter, afterwarl 
begins the construction of a road upon the salt 
streets, is entitled to an injunction against it. Jude 
Elliott, in discussing this question in his work 0 
Roads and Streets, page 570, says: ‘If the compaiy 
which secures the first grant actually occupies te 
street it is authorized to use, then there is much reas! 
for affirming that its right to the part of the street att 
ually occupied and used is paramount and exclusite 
By actually taking possession of the street, and Uusiif 
it for the accommodation of the public, the compsXy 
first in point of time does such acts as vests its right. 
But, to have this effect, the company, as it seems to ua, 
must take possession in good faith, and for the pur 
pose of constructing and operating such a railway * 
the grant contemplates. * * * While it isa 
believe, true that some act must be done, vestig 
inchoate right conferred by a general grant, still wede 
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not regard it as essential that manual possession should 
‘pe taken of all the streets or roads embraced in the 
grant or license. If the company having the 
r right enters upon the work of constructing a sys- 
tem, and, with reasonable diligence and in good faith, 
does actually construct a considerable part of the sys- 
tem, it ought not to lose its rights, unless it has failed 
to comply with a proper demand to complete the sys- 
tem, or has unreasonably delayed its completion. 
# * * Conflicting claims, asserted by rival compa- 
nies claiming under general grants, must often be set- 
tled by applying the rule that the first to rightfully oo- 
cupy the street has the better right.” We have thus 
copied copiously from the work above referred to be- 
cause we think it states the law accurately and con- 
cisely. See also Waterbury v. Railroad Co., 54 Barb. 
388; Titusville, etc., R..Co. v. Warren, etc., R. Co., 12 
Phila. 642; Railroad Co. v. Blair, 9 N. J. Eq. 685; Den- 
ver, ete., R. Co. v. Canon City, ete., R. Co., 99 U. 8. 
43. Where a company has entered upon the construc- 
tion of a particular system of street railroads, and has 
expended its money in the prosecution of the work, it 
would be manifestly unjust to permit some other per- 
son or company, after the commencement of the work, 
to jump in and appropriate any portion of the streets 
involved in such system, while the former was dili- 
gently prosecuting the work, and thus destroy the sys- 
tem, to the ruin of the company engaged in its con- 
struction. Ifthis could be done, no person or com- 
pany would undertake the construction of a system of 
street railroads. But, to hold the right to such 
system, money should be expended in its construc- 
tion; and the work, with a view of its completion, 
should be diligently prosecuted, without intermission, 
unless stopped by circumstances over which the pro- 
jector has no control. In this case, as we understand 
the special finding, the appellee, in the early part of 
June, 1888, entered upon the construction of a system 
of street railroads in the city of Indianapolis, which 
appropriated a portion of the streets described in the 
complaint. Such system was determined upon and 
ordered by the general manager of the appellee soon 
after the transfer made to it by the Citizens’ Street 
Railway Company. 1t does not appear that the appel- 
lant did any thing under its charter prior to the 24th 
day of July, 1888. Disregarding its charter, which au- 
thorized the construction of a cable road, it proceeded 
to construct one of an entirely different character. In- 
deed, it wholly abandoned the idea of constructing a 
cable road, and when engaged in constructing one of a 
different character in violation of its charter, it was 
stopped by the city attorney, for the reason that it was 
acting wholly without authority. In our opinion, the 
appellant, by taking possession of the streets of In- 
dianapolis with a view of constructing a street railroad 
other than a cable road, acquired no rights in such 
streets, either as against the appellee or the city. lt 
was a mere trespasser. A municipal power, having con- 
trol over the streets, may prescribe the motive power 
to be used in moving street cars; and, when it pre- 
scribes one kind of power, the company cannot use an- 
other. As the grant of a special charter or franchise 
to a corporation is construed strictly against the cor- 
Poration, where the right to use one motive power is 
Prescribed, the company cannot successfully maintain 
its right to use another or different power. Elliott 
Roads and Streets, 360; People v. Newton, 112 N. Y, 
396; Denver, etc., Ry. Co. v. Denver, ete., Ry. Co., 2 
Colo. 681; Railway Co. v. Jones, 34 Fed. Rep. 579; Bir- 
Mingham, ete., R. Co. vy. Birmingham, etc., R. Co., 79 
Ala. 465; Mayor, etc., v. Railroad Co., 26 Penn. St. 355; 
Eliney Co. v. Lake View, 105 Ill. 207. It is urged 
oe that the appellee cannot inquire as to the mo- 
bower by which appellant intended to move its 
cars, a8 that was a question entirely between the ap- 
Pellant and the city of Indianapolis. We are not in- 








clined to adopt this view. If the appellee had no in- 
terest in the question other than any other citizen of 
the city of Indianapolis, doubtless it could not raise 
the question now under consideration; but the appel- 
lant and the appellee had equal rights in the streets in 
controversy. Neitber had the exclusive right to the 
streets, or any portion thereof, until occupied under 
its charter. The first to take possession in good faith, 
under the charters granted to it, acquired the superior 
right. When the appellant claims therefore that it en- 
tered the streets of Indianapolis, and took possession, 
under the terms of its charter, in good faith, with a 
view of constructing the line of street railroad which 
it had the right to construct under the terms of its 
charter, we think it competent for the appellee to 
allege and prove that it did not enter under the terms 
of its charter, and that, instead of constructing a line 
of cable street railroad, it was acting in violation of its 
grant, and was a mere trespasser. There can be no 
pretense that the appellant did any work conforming 
to the rights granted it by the city of Indianapolis 
prior to the 24th day of July, 1888, as it did not accept 
the right granted to it to construct an electric railroad 
until the 23d day of that month. In the mean time the 
appellee had taken possession of the streets in contro- 
versy, and was diligently prosecuting the work of con- 
structing a system of street railroad which included 
these streets. The rights acquired by the appellant on 
the 23d day of July could have no retrvactive opera- 
tion, so as to affect the rights of the appelles, vested by 
its possession. It follows from what we bave said that, 
as the appellee commenced the construction of a sys- 
tem of street railroads under the terms of its charter, 
which included the streets in controversy, and was in 
good faith diligently prosecuting the work to comple- 
tion prior to the time the appellant commenced work 
to construct a system of street railroads pursuant to 
the terms of its charter, the appellee has the superior 
right. Ind. Sup. Ct., June 19, 1890. Zndianapolis Cable 
St. R. Co. v. Citizens’ St. R. Co. Opiuion by Coffey, J. 


—__>__—. 


CORRESPONDENCE. 
RAPE — CONSENT. 
Editor of the Albany Law Journal: 

Is your statement on page 162 of the .OURNAL of Au- 
gust 30th, ‘‘it is now rape for a man to have sexual in- 
tercourse with a female not his wife, under sixteen 
years of age,’’ correct? See People v. Maxon, 82 N. 
Y.St. Rep’r, 131, which seems to hold otherwise. 

c.8. N. 

AMSTERDAM, N. Y., August 30, 1890. 

[We think we are right. We prefer People v. 
Collins, 31 N. Y. State Rep’r, 162.—Ep. | 


DIVORCE AND TENANCY BY THE ENTIRETY. 


Editor of the Albany Law Journal: 

A short time since Judge Patterson, sitting at Su- 
preme Court Special Term in this Department, decided 
in the case of Stelz v. Schreck, 32 St. Rep. 133, that 
where real estate is held by husband and wife as ten- 
ants by the entirety, the divorce of the parties changes 
this estate into one of tenancy in common. 

In your issue of August 16th, a correspondent inti- 
mates that this is in conflict with Beach v. Hollister, 3 
Hun, 519. 

The question is of some importance, and upon a care- 
ful comparison of the two cases I find they are not in 
conflict. The point in Beach v. Hollister is simply that 
the subsequent divorce of husband and wife has no 
effect upon the estate of a purchaser upon the sale un- 
der judgment and execution of the rights of the bus- 
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band in real estate held by himself and wife as tenants 
by the entirety. 

This was the only point decided by Beach v. Hollis- 
ter, and the question as discussed in Judge Patterson’s 
opinion was not considered by the court. 

There are other interesting points in connection with 
Beach v. Hollister, and with the case cited in that de- 
cision as well as by Judge Patterson, Ames v. Norman, 
4 Sneed, 683, but they are not material to the question 
discussed. 

The fact is therefore that Judge Patterson’s state- 
ment that Slelz v. Schreck is the first case in which this 
precise question has been decided in this State is true, 
and that Beach v. Hollister is not in point. 


Ne=w York, September 9, 1890. 


T.C. 


———__>__—. 


NOTES. 


‘6 | T is very brief and not an exception in it is worthy 
of a moment’s consideration.’’ Per Cur., Schenck 
v. Bugler, 105 N. Y. 630. 


In his brief in Mack v. German Rochester F. Ins. 
Co., 106 N. Y. 560, Mr. Wm. H. Kenyon said, in speak- 
ing of alteration of insured buildings: ‘“ Banging a 
horse’s tail or cutting a private mark ina sheep’s ear 
doesn’t alter him.” 


Mrs. Druse, the gentle lady who killed her husband, 
chopped him up, and “tried him out” in boiling water, 
was not excused by the Court of Appeals ‘for the rea- 
son that her husband robbed his father in his coffin of 
his grave-clothes and wore them at the funeral. 103 
N. Y. 656. 


In Sloane v. Stevens, 107 N. Y. 122, Mr. John C. F. 
Gardner said, in a contest over Charles O’Conor’s 
will: *“*As one of the leaders of the American bar, it 
it is ridiculous to suppose he did not know the legal 
effect of the addition of a codicil.”’ Finch, J., says 
in this case: ‘* One would hardly have expected that 
the will of so eminent and able a lawyer as the late 
Charles O’Conor would come before us for construc- 
tion, and present a question quite debatable and 
involving some difficulty, * * * acodicil * * * 
creates a serious difficulty, and if drawn by him or 
at his verbal dictation, may have some explanation 
in his failing health.”’ 


We commented last week on the decision of Sir 
James Hannen in the Carron Park. Curiously enough, 
the same point came a few days later before the Court 
of Appeal, who decided differently. It is true that in 
The Accomac the Court of Appeal had to construe the 
words “in the navigation of the ship in the ordinary 
course of the voyage,’’ whereas in the case before Sir 
James Hannen *“‘ during the voyage’? were the words 
used in the charter party. The Court of Appeal held 
that the words quoted did not cover the period during 
which the ship was unloading her cargo, so that the 
clause exempting the ship-owners from liability forthe 
negligence of their servants did not apply, and that 
they were liable for damage done to the cargo in har- 
bor. But there seems to be no more difficulty in giv- 
ing the more elaborate phrase a technical meaning than 
there is in giving this meaning to the simpler word 
* voyage.” Popularly speaking, a vessel is not on its 
voyage till it has cast off from its moorings, and its 
voyage ceases when it is again made fast. But com- 
mercially this is not so, and we cannot see that the ad- 
dition of the words ‘“navigation’’ and “ordinary 
course’ make any difference when once it is admitted 
that the simple word “ voyage” will cover the period 
of time during which a vessel is unloading.—London 
Law Journal. 





— — —_—_ 
Mr. Baron Huddleston has beaten the record of ty 
vice-chancellor who granted an injunction While bath. 
ing. He has charged a grand jury from his bed, At 
Lewes, on Wednesday, he had a severe attack of 
and, finding that the terms of the Commission of Ay 
size provided for the holding of the Assizeg “at such 
places and times as you may appoint,” the learned 
judge appointed his ‘‘bedroom;”’ and, as the Times 
reporter puts it, ‘the high sheriff, attended by th 
under-sheriffs and the chaplain and the clerk of Assize, 
and followed by twenty-three gentlemen of the county 
as grand jurors, walked to the judge’s lodgings, an 
were ushered upstairs to the judge's bedroom. Thy 
high sheriff, with the two under-sheriffs, stood at th 
head of the bed on one side, and the clerk of Assize on 
the other, and the gentlemen of the grand jury wen 
ranged round the foot and sides of the bed. The usug 
formalities were then gone through, the commissigg 
was read, the names of the grand jurors were read over 
and they answered, and they were sworn in due form, 
and then the learned baron proceeded to charge them 
from his bed with his usual skill, clearness and facility,” 
He appears to have invited representatives of the prew 
and the general public to come in and share the spacious 
accommodation afforded by the bedroom. Some de 
tails are unfortunately omitted in the 7'imes reporter's 
graphic description. Did the learned judge charge in 
his wig orin his night-cap? Was he robed in erming 
or in his ordinary night gear? And was the seat of 
justice a grand old four-poster or an ignominious struc 
ture of iron and brass ?—Solicitors’ Journal. 


Chief Justice Coleridge, in an article entitled, “The 
Law in 1847 and the Law in 1889,” which appeared in 
the Contemporary Review of June last, reflects with 
perhaps undue severity upon Baron Parke and bis ad- 
herence to technicality. **The ruling power of the 
courts in 1847 (he says) was Baron Parke, a man of 
great and wide legal learning, an admirable scholar,s 
kind-hearted and amiable man, and remarkable fore 
of mind. These great qualities he devoted to height 
ening all the absurdities and contracting to the very 
utmost the narrowness of the system of special plead: 
ing. The client was unthought of. Conceive a judg 
rejoicing, as I have myself heard Baron Parke rejoice, 
at nonsuiting a plaintiff in an undefended cause, say- 
ing, with a sort of triumphant air, that ‘those who 
drew loose declarations brought scandal on the law!’ 
The right was nothing, the mode of stating every thing 
When it was proposed to give power to amend th 
statement, ‘Good Heavens!’ exclaimed the Baro, 
‘think of the state of the record! ’—i. e., the sacred 
parchment, which it was proposed to defile by erasure 
and alterations. He bent the whole powers of hisgreat 
intellect to defeat the act of Parliament which hada: 
lowed of equitable defenses in a common-law actiov. 
He laid down all but impossible conditions, and suid 
with an air of intense satisfaction, in my hearing, ‘! 
think we settled the new act to day, we shall hear 0 
more of equitable defenses!’ And as Baron Parke 
piped, the Court of Exchequer followed, and dragged 
after it, with more or less reluctance, the other cou 
mon-law courts of Westminster Hall. Sir Williaa 
Maule and Sir Cresswell Cresswell did their best tot 
sist the current. Lord Campbell for some time strut 
gled in vain against the idolatry of Baron Parke 
which the whole of the common law at that time 
devoted. ‘I have aided in building up sixteen volume 
of Meeson & Welsby,’ said he proudly to Charles Aut 
tin, ‘and that isa great thing for any man to say: 
He repeated his boast to Sir William Erle. ‘Iss 
lucky thing,’ said Sir William to him, as he told me 
himself, ‘ that there was not a seventeenth volume, fit 
if there had been, the common law itself woe 
disappeared altogether, amidst the jeers and hisses 
mankind.’ ”’ 
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CURRENT TOPICS. 


VOLUME might profitably be written on the 
subject of surplusage, treating the subject in 

a large and general sense. Something may well be 
said of it in respect to the law, especially in regard 
of the sins of judges and reporters, It has been 
said by a great authority of George Washington 
that “he never slopped over.” This is true of his 
oral utterances, and perhaps of his State papers, but 
not so of his letters, which are diffuse and pedan- 
tic. Some of our judges are always ‘‘slopping 
over,” and out of this grows the heinous sin of 
diter dicta, the fertile parent of much bad law. In 
this busy and strenuous period, when time is of the 
essence of all accomplishment, it is curious to ob- 
serve the judges puzzling their brains over ques- 
tions that have ‘‘nothing to do with the case,” as 
the gentleman says in The Mikado, or are ‘‘ neither 
here nor there,” as a very learned judge of this 
State was accustomed to say every few minutes in 
his excursions in charging juries. But if by good 
fortune a judge can be persuaded not to digress 
from the subject, it is next to impossible to compel 
him to keep within reasonable bounds inside of it. 
First and foremost he wants to satisfy himself, and 
secondarily, he wants to dissatisfy the unsuccessful 
counsel. So after his logical house is completed he 
leaves the scaffolding and ladders all standing 
around it, and all the horses and stages inside, dis- 
figuring and obstructing it, simply to show the occu- 
pants and the passers just how he did it, and caus- 
ing people to stub their intellectual toes against and 
fall over and bruise themselves by these impedi- 
ments, Considering the matter more in detail, and 
coming to the matter of style in writing and report- 
ing opinions, there are tricks of speech, inherited 
from the middle ages, which stick to the reports, 
and are inelegant and to be condemned as surplus- 
age. For example, why is it essential for a judge 
who wishes to refer to Jones to speak of him as 
“one Jones,” —as if by possibility he might be 
twins; or if he desires to call attention to a field, to 
describe it as ‘‘a certain field ” — (fortunate if he 
does not add “ meadow or pasture”) —asif it could 
possibly be an uncertain one, or a quicksand, or an 
Albany “ sand-lot.” Why is it necessary to say, in 
the lingo of the law, ‘fa piece, parcel or lot of 
land,” and to state that it is ‘situate, lying and 
being;” or why necessary to say, ‘sell, assign, 
transfer and set over,” or ‘*make, publish and de- 
clare” a will, and so on? Such forms of speech have 
descended to us from our forefathers, and for the 
greater part we have not had the courage to throw 
them aside. They are a survival of the days when 
lawyers were not quite sure of what they ought to 
a ag — they were paid in proportion to their 
. at can be more absurd than ‘ this inden- 
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ture?” It is not an indenture, and has not been 
for a century, any more than a railway ticket-office 
is a ‘‘booking-oflice.”” And then “this indenture” 
does not witness —it “ witnesseth.” There is no 
telling what might happen if it declared that it 
“witnesses.” “Use, benefit and behoof” is a fool- 
ish phrase. All these forms of speech are survivals 
of the days when lawyers wrote with quills, used 
sand-boxes, and got paid by the folio; of the days 
when Walter Shandy settled on Elizabeth Mollineux, 
in consideration of her marrying him, “All that the 
manor and lordship of Shandy, in the county of —, 
with all the rights, members and appurtenances 
thereof; and all and every the messuages, houses, 
buildings, barns, stables, orchards, gardens, back- 
sides, tofts, crofts, garths, cottages, lands, mead- 
ows, feedings, pastures, marshes, commons, woods, 
underwoods, drains, fisheries, waters and water- 
courses, together with all rents, reversions, services, 
annuities, fee-farms, knights’ fees, views of frank- 
pledge, escheats, reliefs, mines, quarries, goods and 
chattels of felonies and fugitives, felons of them- 
selves, and put in exigents, deodands, fee-warrens, 
and all other royalties and seignories, rights and 
jurisdictions, privileges and hereditaments whatso- 
ever.” (The Reverend Lawrence Sterne was a rare 
conveyancer, but he seems to have omitted “rights 
of turbary.”) The Form-Book has been the bane of 
the legal profession, dwarfing and cramping its in- 
tellect, making it a slave to precedent and afraid of 
principles. These thoughts occurred to us in con- 
nection with the worshipful law of this State dic- 
tating new and short forms of deeds, mortgages, 
ete., which, we believe, went into effect on the 1st 
of this month. Now if any man is guilty of using 
the old forms it costs him $5 to record his twaddle. 
This is a step in the right direction, and a pretty 
long one — we think we could cut down the official 
forms considerably, but we are thankful for even 
this amelioration. There is another item of sur- 
plusage, which is not vital, but still worth atten- 
tion, and that is punctuation. Probably very few 
legal writers do their own punctuating. We are 
charitable enough to believe that the abominable 
system which prevails in most printing-offices is the 
device of the printers and not of the writers. We 
can tell our readers that much of this extra-punctu- 
ation is a ‘*spacing” expedient of the type-setter. 
What can be more senseless than to put a comma 
after a conjunction, preposition or adverb? But 
the printers always stick commas after and, but, 
that, of course, moreover, however, if, necessarily, 
probably, therefore. We have seen, ‘‘ we think, 
that, if, in fact, the grantor,” etc. We have seen a 
book without any punctuation, at the end of which 
the author had supplied several pages of punctua- 
tion-marks, enjoining the reader to insert them to 
suit himself. This is better than the ordinary mode. 
Perhaps some of our curious readers can remind us 
of this sensible book. A good part of our time now- 
adays, in editing a new edition of the New York 
Reports, is spent in striking out commas. And 
parentheses. We had nearly forgotten them. What 
is the use of parentheses in connection with cita- 
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Many of our reports in this country are disfigured 
with them. As to the surplusage in head-notes, 
Judge Thompson at the West and ourselves at the 
East intend to keep at the reporters until we com- 
pel them to tell what the case is, within a reason- 
able space, instead of erecting those legal ladders 
ending in vacancy, those guide-boards pointing 
every way. Time fails us to speak of the intolerable 
surplusage of trials—like those of Beecher and 
Tichborne, where a single citizen monopolizes the 
court for six months, and counsel and judge each be- 
labor the jury for ten days. Such things are ‘‘tol- 
erable and not to be endured.” Nor have we space 
or patience to speak much of that terrible and 
never-ending snow-storm of reports blowing in on 
us from St. Paul, and threatening to bury out of 
sight every law office in the land — reports of cases 
of which nine-tenths are of no earthly use to any- 
body, and of which one-half of evéry case is the 
grossest surplusage. It is a great pity that some 
community does not set up a noiseless court, which 
like noiseless powder, shall make no report. Such 
would be the fitting fate of twenty-two thousand 
five hundred of the twenty-five thousand cases 
which the enterprise of the great West Publishing 
Company showers upon a patient, timid and impe- 
cunious profession, who must and will have the last 
case. The world has seen ages of brass and iron, 
but worse than these is surplusage, full of ‘let, 
trouble, disturbance, molestation, hindrance, vexa- 
tion and interruption.” Of this we may exclaim, 
with Shakespeare, ‘‘ When the age is in, the wit is 
out.” 


Having been furnished with official copies of the 
reports of committees as adopted by the Judiciary 
Commission, we summarize the following proposed 


changes, omitting details: Supreme Court, General 
Term.— One General Term, of five justices, in each 
judicial department, four a quorum, concurrence of 
three necessary. Five justices resident in each de- 
partment, and not more than three residents of any 
one judicial district except the first. Justices here- 
after to be chosen by the electors of the State, four 
at the first election, and no elector to vote for more 
than three. Governor to assign the justices for 
terms of five years, and designate the presiding jus- 
tice, and make new appointments and designations 
to fill vacancies or expired terms, and temporary 
designations in case of absence or inability. Not more 
than two to be appointed or designated from one dis- 
trict. In case of arrears, governor may appoint 
from the justices five to hold an additional General 
Term for any department in arrears, and may 
require General Term judges of any other depart- 
ment to hold an additional term in any department 
in arrears. No General Term judge to hold any 
other court. Circuit Court. — Thirty-three justices 
to be chosen by districts, and to reside in the dis- 
tricts respectively, seven in the first, three in the 
fourth and sixth, and four in each of the others. 
Superior Courts. —In New York city to be abol- 
ished from January 1, 1901. Cases pending to go 





January 1, 1900. Cases pending to go to Suprene 
Court. In both cities if all the judges in oft 
January 1, 1895, die or resign sooner, courts to he 
immediately abolished. Neither hereafter to har 
appellate jurisdiction. City Court of Brooklyn 
be called Superior Court of Brooklyn, Sy 
Courts. — One additional surrogate in New Yor 
city. Term of each fourteen years, except that fin 
additional term shall be only seven years, Nog, 
rogate to sit after seventy years of age. (j 
Courts. --In Kings county one additional cou 
judge. In counties exceeding one hundred thoy 
sand population county judge and surrogate my 
not practice law in courts of record. Miscellaneny 
— Sections 8, 10, 14, 20 and 23 of present Constity. 
tion struck out. Passes.— No judicial officer shal 
accept free transportation for himself or any of bis 
family over the line of any carrier. Term—( 
Supreme Court and General Term justices fourteen 
years, but disqualified at seventy. Pension.—Th 
compensation of every judge of the Court of Ap 
peals and of every justice of the Supreme Court 
heretofore elected, whose term is thus abridged, and 
who shall have served ten years on the term which 
he is then serving, shall be continued for the res 
of the term for which he was elected, and none 
elected after November 1, 1890, shall have such 
compensation after seventy years of age, These, we 
believe, are the material points of change suggested 


The Green Bag for September is attractive s 
usual. The frontispiece is a portrait of Lord Thur 
low, which is accompanied with some readableren- 
iniscences. The chief article is by Mr. Henry 4 
Chaney, on the Supreme Court of Michigan, fur 
nished with fourteen excellent portraits. It isix 
teresting to note how many of the judges werebon 
in this State, including Cooley and Christiang. 
Also to note that two of them were ‘ Spiritualists’ 
and one a ‘‘Greenbacker.”’ Of the present court 
some irritated lawyer, Mr. Chaney tells us, said it 
consists ‘‘ of two lawyers, two one-armed soldier, 
and another fellow.” Of this, Judge Morse, oned 
the soldiers, said that ‘‘Long and he at least kner 
where to place themselves under such a classifice 
tion.” The most widely-known lawyer of this city 
once told us that he regarded this court at a forma 
period the ablest in the country, and Christiancy# 
the ablest man in it. Mr. Chaney’s article is ea 
nently interesting; he gives us plenty of biography 
but not quite so much of criticism and comparisons 
we should like. His summary of the marked 
achievement of the court is quite striking. He sij* 

“Tt has been so mighty a bulwark of personal 
liberty as to provoke the reproach that it reall 
shielded the guiity; it has so insisted upon the doe- 
trine of local-self-government for even the smallest 
municipality that Judge Chipman, the present Demo- 
cratic congressman from Detroit, ouce told me that he 
himself was less of a States-rights man thun Cam 
and Cooley were; it has refused to interfere with po 
litical action, or to relieve the people from the reapol 
sibility for their own negligence or folly in matters 
popular election; it has, but gradually and with seem- 
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Te sienen, 
Se eenan. and brought itself to recognize their 
independent powers ; it has demonstrated the differ- 
ence between a liquor tax and a license ; it has de- 
clared the exemption of the executive from the pro- 
ceas of mandamus ; it has established the high school 
asafeatureof the common school system, and entitled, 
like the primaries, to support by taxation ; it has pro- 
tected the wills of even cranky testators; it has, after 
along struggle, held municipal corporations liable for 
municipal injuries; it has made public records public ; 
it bas gone so far in its scrutiny of statutes as to invert 
the usual rule that nothing less than an explicit con- 
flict with the Constitution would warrant the decision 
that an act was unconstitutional, and it has repeatedly 
nullified enactments because they were out of har- 
mony with the spirit of the fundamental law. This is 
atremendous power, but ne one can say that there are 
not the largest opportunities for its beneficial use. 
Such an opportunity arose in 1870, when the court 
wiped out the act that authorized townships to pledge 
their credit and tax themselves in aid of railroad en- 
terprises. Their decision (People v. Salem, 20 Mich. 
452) wasin unmistakable conflict with the rulings in 
‘eighteen States out of twenty, and it has been ex- 
pressly disapproved by the Supreme Court of the 
United States, but it has remained for twenty years 
the firmly settled law of Michigan. It cannot be de- 
nied, on the other hand, that the spirit of the Consti- 
tution is apt at times to be but a shadowy guide, and 
that it will not always appear alike to all judges. 
When, in 1882, the State had had a tax-law drafted by 
icommission, and had called a special session of the 
Legislature to consider it, the court were equally di- 
vided upon its constitutionality, and so the judgment 
below was left undisturbed. This judgment was that 
the law was valid; but presently another Circuit 
judge declared it invalid, and the Supreme Court were 
aguin equally divided as before; the result was that 
the law was valid in one Circuit and void in another. 
This was a scandal in jurisprudence; and in comment- 
ing on it Judge Cooley incidentally said it seemed to 
him that on constitutional questions the court was 
drifting to the position that those statutes were con- 
stitutional which suited them, and those were void 
which did not.” 


NOTES OF CASES. 


N Williamson v. Johnson, Supreme Court of Ver- 
mont, July 21, 1890, it was held that where 
plaintiff gives to defendant, who is under engage- 
ment to marry him, money to buy clothes in con- 
templation of such marriage, and to travel from her 
home to his to be married, with no expectation that 
the money will be refunded, the gift is nevertheless 
4 conditional one, and when she refuses to fulfill the 
engagement he may recover back the money, though 
part of it was actually spent in the purchase of 
clothes, The court said: ‘‘All the definitions come 
to this: That to constitute a valid gift it must be 
Voluntary, gratuitous and absolute. Applying 
these tests to the facts relative to the gift of the 
$55, it is apparent that they fall short of showing a 
perfected gift of that money in the donee. * «* 
The law is well settled that where money is deliv- 
ered by one person to another for a particular pur- 
Pose, to which the latter refuses to apply it, the 
depositor may recover it back in an action for 
money had and received. 2 Green). Ev., § 119; De 


loosened the common-law tutelage of 





Bernales v. Fuller, 14 East, 590, note. 1n a valuable 
note to Hasser v. Wallis, 1 Salk. 28, it is said: ‘If 
one man takes another’s money to do a thing, and 
refuses to do it, it isa fraud, and it is at the election 
of the party injured either to affirm the agreement 
by bringing an action for the non-performance of 
it, or to disaffirm the agreement ab initio, by reason 
of the fraud, and bring an action for money had and 
received to his use.’ In Berry v. Berry, 31 Iowa, 
415, a father gave to his son certain personal prop- 
erty upon the condition that he should keep sober 
and attend to his business. It was held that to en- 
title the donee to claim that the gift was irrevoca- 
ble and invested him with a right to the property it 
must be shown that he had complied with the con- 
ditions on which the gift was made. And in Stew- 
art v. Phy, 11 Oreg. 335, it was held that asswmpsit 
for money had and received would lie to recover 
money paid by a debtor to his creditor to be applied 
in satisfaction of a particular obligation, when it 
was not so applied, and the obligation was other- 
wise discharged. Several English cases cited by 
the plaintiff's counsel go beyond the rule above in- 
dicated, and hold that marriage gifts or their value 
are generally recoverable of the donee after breach 
of the engagement by her. In Fonbl. Eq., bk. 1, 
ch. 6, § 15, itis said: ‘* But that which helps us 
most in the finding out the true meaning is the rea- 
son or cause which moved the will. And this is of 
the greatest force when it evidently appears that 
some one reason was the only motive that the par- 
ties went upon, which is no less frequent in laws 
than in facts. And here that common saying takes 
place, ‘that the reason ceasing, the law itself ceases.’ 
So a present made in prospect of marriage may be 
revoked and demanded back if the marriage does 
not take effect, especially if it sticks on that side to 
whom the present was made.’ ‘A, made a present 
of a jewel to a lady whom he courted, but the mar- 
riage not taking effect, he brought an action of det- 
inue against her, and she, taking it to be a gift, 
offered to wage her law, but the court was of the 
opinion that the property was not changed by this 
gift, being to a specifical intent, and therefore would 
not admit her to do it.’ 14 Vin. Abr., tit. ‘Gift,’ 
pl. 7. The case of Young v. Burrell, Cary, 77, is as 
follows: ‘‘ The defendant confesseth by her answer 
the having of a tablet or pomander in gold, de- 
manded by the plaintant, and as to the twenty 
pounds likewise demanded by the plaintant, by him 
left with the said defendant as a token at such time 
as he was a suitor for marriage to the defendant, 
she confesseth the same was left with her against 
her will, and she delivered the same over unto one 
Sydole, her brother, who was a dealer with her on 
the plaintant’s behalf, to the end he should deliver 
the same over to the plaintant. It is ordered that 
the tablet be forthwith delivered by the defendant 
to the plaintant, which was done presently in court, 
and as to the twenty pounds the plaintant shall call 
in the said Sydole by process.’ In Robinson v. Cum- 
ming, 2 Atk. 409, Lord Chancellor Hardwicke laid 
down the rule ‘that if a person has made his ad- 
dresses to a lady for some time upon a view of mar- 
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riage, and upon reasonable expectation of success, 
makes presents to a considerable value, and she 
thinks proper to deceive him afterward, it is very 
right that the presents themselves should be re- 
turned, or the value of them allowed to him; but 
where presents are made only to introduce a person 
to a woman’s acquaintance, and by means thereof to 
gain her favor, I look upon such person only in the 
light of an adventurer.’ See also 1 Com. Dig. 313. 
The case of Griggs v. Austin, 3 Pick. 20, bears upon 
the same rule of law. There freight had been paid 
in advance upon an agreement for the carriage of 
goods from Boston to Liverpool, and the goods 
were not delivered in consequence of the vessel 
being stranded. The court said: ‘It is certainly a 
clear principle of the common law that when money 
is paid or a promise made by one party in contem- 
plation of some act to be done by the other, which 
is the sole consideration of the payment or promise, 
and the thing stipulated to be done is not per- 
formed, the money may be recovered back, or the 
promise founded upon such consideration may be 
avoided between the parties to the contract. This 
general principle is the foundation of perhaps the 
largest class of cases which have been sustained un- 
der the action for money had and received.’ ” 


In Adams v. Fletcher, Supreme Court of Rhode 
Island, July 26, 1890, it was held that a coal-hole 
in a sidewalk, constructed prior to any legislation 


on the subject, and not faulty in its construction or 
out of repair, is not by reason of its construction 
and maintenance without a special license a nui- 
sance, making the owner of the property liable for 
injuries received by falling into the opening while 
it was being used by the lessee. The court said: 
‘*The plaintiff claims that it was a nuisance because 
no license or authority from the public was ob- 
tained for its construction and maintenance. He 
cites several cases which apparently support this 
claim. Congreve v. Smith, 18 N. Y. 79; Congreve v. 
Morgan, id. 84; Wendell v. Mayor, ete., 39 Barb. 
329; Clifford v. Dam, 81 N. Y. 52. The doctrine 
of these cases is that the public are entitled to the 
street in the condition in which they have placed it; 
and whoever, without special authority, materially 
obstructs it, or renders its use hazardous, by doing 
any thing upon, above or below the surface, is 
guilty of a nuisance; and as in all other cases of 
public nuisance, individuals sustaining special dam- 
age from it, without any want of due care to avoid 
injury, have a remedy by action against the 
author or person continuing the nuisance; that no 
question of negligence can arise, the act being 
wrongful. He argues that as a sidewalk with a 
coal-hole in it is necessarily less safe than a sidewalk 
without such coal-hole, it is in the absence of spe- 
cial authority for its construction and maintenance 
a nuisance, and therefore the landlord is bound at 
his peril to keep such opening covered, so that the 
highway will be as safe as if it were not there. We 
infer from the cases cited, although the cases them- 
selves do not show it, that in New York there had 
been, prior to the earliest decisions, some legislation 





placing the entire control of the streets in the m. 
nicipal authorities, and forbidding the " 

owners from exercising, without special license » 
authority, the usual rights of such owner, If this 
inference be correct, the cases were not like th 
present, since in the present, as was Conceded atthe 
hearing, no such legislation existed when the cog. 
hole was constructed. If in the cases cited the 
had been such legislation, the reasoning of th 
courts seems unobjectionable; but if not, we think 
that they unduly restrict the rights of the abutting 
owner of the street. In Fisher v. Thirkell, 21 Mich 
20, the court, after commenting on these New Yor 
cases, says: ‘ We are satisfied that at common lyy 
the making of such excavations under sidewalks jy 
cities; and the scuttles therein, for such purposes s 
this was made and used for, were not treated » 
nuisances in themselves, or in any respect illegal, 
unless the walk was allowed to remain broken uy 
for an unreasonable length of time, or the work wa 
improperly or unsafely constructed, though it would 
afterward become a nuisance if not kept in repair 
Judging, from the reported cases, the usage or cus 
tom of constructing such works in cities seems to 
have been, in England, for a long period, as gen. 
eral as we know it has been in this country; and 
though we find many decided cases in the English 
books for private injuries caused by these structures 
being out of repair, and indictments for obstructing 
highways and streets in a great variety of ways, we 
have been cited to no English cases, and have dis 
covered none, in which such works have been held 
illegal in themselves when properly and safely 
made, without any legislative permission, or that of 
the municipal authorities. Their legality seems, in 
all the cases, to have been assumed by the cours 
without any showing of such special authority, 
any authority. They have been treated as nuisances 
when allowed to be out of repair, and private 
tions have frequently been sustained for injuries 
ceived in consequence; but we find no intimationof 
their original illegality, when safely and properly 
constructed.’ In Dillon’s Municipal Corporations 
volume 2, section 656), the rights of the abutting 
owner and of the public in streets are thus defined: 
‘The abutter is entitled as of right, subject to me 
nicipal and public regulation, to make any bene 
cial use of the soil of the street which is consistent 
with the prior and paramount rights of the publi 
thereon for street purposes proper. The rights 
the public to use the streets, not only for travelani 
passage, but for sewer, gas, water and steam-pipé 
and the like purposes, is of course paramount # 
any proprietary rights of the abutter. The abutter 
may, as a logical and necessary result, it is believed, 
whether the fee is in him or in the public, build,s 
of right, under-ground house vaults in the streels 
subject of course to the paramount right of the pub- 
lic for street uses proper, where the two rightscome 
in competition, and subject also to reasonable leg- 
islative, municipal or police regulations, as t0 loa 
tion, mode of construction and use of such vaults. 
And in a recent New Jersey case ( Weller v. MeCw- 
mick, 19 Atl. Rep. 1102) it is said: ‘The publi 
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right is paran 
the street safe for travel. That of the abutting 
owner is subordinate to this public right. He may 
we the highway in front of his premises, when not 
restricted by positive enactment, for loading and 
unloading goods, for vaults and chutes, for awn- 
ings, for shade trees, etc., but only on condition 
that he does not unreasonably interfere with the 
safety of the highway for public travel.’ And see 
also 8 Kent Com. 482; McCarthy v. City of Syra- 
euse, 46 N, Y. 194.” 


—\—e——— 


BENTHAM AND HIS SCHOOL OF JURISPRU- 
DENCE. 
Address of Judge John F. Dillon before the State Bar Asso- 
ciation of Ohio, at Put-in-Bay, July 17, 1890. 
MHE special privileges and advantages which the 
law confers upon those who pursue it asa profession 
create a perpetual obligation on their part to the law 
itself, and impose a duty compensated for in advance 
tu labor to improve its condition and its administra- 
tion. The existence of associations of lawyers, such 
as [have the honor to address, whose only purpose is 
the unselfish one of the improvement of the law and 
its methods, itself shows that the duty and obligation 
just mentioned are recognized and heeded. The law- 
yer is the natural guardian of the laws, of the admin- 
istration of justice, and of all interests that directly 
relate to what is comprehensively denominated juris- 
prudence. It is no exaggeration to state that these in- 
terests concern the individual man and society more 
intimately and more vitally than do those of any other 
secular calling. 


IntRODUCTORY REFERENCE TO THE BENCH AND Bar 
OF OHIO. 

The learning and ability of the bar and bench of 
Ohio from the earliest period of her history are too 
well known to require any reference to them. Al. 
though they may well be tacitly assumed, yet the mind 
loves and longs to go back from the present to the 
past; and a personal stranger jin your midst may be 
pardoned for saying that the fame of your bar was 
early illustrated by the accomplished Hammond, your 
first law reporter, whose sweet and tender poem on 
Boyhood sparkles with beauties and is ennobled by 
sentiments that ought to preserve it from oblivion. 
After passing in retrospect the delights and hopes of 
boyhood’s cloudless hours, he describes his own char- 
ted in thus describing the noble ideal of his man- 


“TI might have piled wealth’s treasures high 
But that I scorned her sordid reign 
And turned me from her soulless eye ; 
I could not delve her dirty mine, 
And would not worship at her shrine. 
“The God that reared the woodland heights, 
And spread the flow’ry valleys wide, 
And waked within my mind delights 
That spurn the lures of human pride, 
Did stern forbid in accents known 
To worship aught beneath His throne.” 


Your bench, not to name the living, has been made 
famous by the names of Burnet, Hitchcock, Wright, 
Storer, Swayne, Chase, Waite, Matthews and many 
others. From the bar of Ohio have come two presi- 
deuts, several attorneys-general, two chief justices and 
three associate justices of the Supreme Court of the 
United States; and of the living it is enough to say 
that the bar and bench of tu-day have not deterior- 
ated. My only excuse for this mention of historic facts 





sount, and includes the right to have known to all is that I may express my sense of the high 


honor of being invited to come from a distant State to 
address the association of the bar of the great State of 
Ohio. 


HicH DuTIEs AND NOBLE THEATER OF THE AMER- 
ICAN LAWYER. 


The observations to which I shall ask you to listen 
will be but another, albeit I trust not wholly useless, 
illustration of a well-known truth, namely, that with 
the exception of afew specially endowed and gifted 
men, that is, with the exception of a few men who are 
truly great, man is no larger than the situation and 
circumstances by which he is surrounded. To make 
use of a word which I do not much like, man is no 
greater than his *‘ environments”; but it is his privi- 
lege and his duty, because this is attainable, to be full 
as large as these. If his aims and aspirations never go 
beyond the narrow domain‘of personal, sordid or sel- 
fish interests, if these constitute all there is of the 
world to him, if he never appreciates that after all the 
really great and true interests are those that are eter- 
nally above and forever outside of one’s self, because 
they are connected with the interests of mankind both 
of existing and of unborn generations, and are there- 
fore perpetual, he fatally misses the highest concep- 
tions of life, and in consequence fails to meet life’s 
highest duties. 

There seems to be a wise providence in the fact that 
every thing that is purely selfish must surely die. And 
an equally wise providence in the converse fact, of 
which no example ,in the annals of our profession is 
more striking than that of the great man of whom I 
shall speak to-day, that only unselfish acts and pur- 
poses can confer true and enduring fame. 

Man becomes worthy of his high nature and possi- 
bilities, and therefore truly great, only as he connects 
himself in aims, interests and acts with the well-being 
of his fellow-men, and seeks to advance their interests 
rather than his own, and in preference to his own 
whenever the two conflict. To work effectually he 
cannot stand alone, but must act in concert with 
others. And if he has ‘‘that last infirmity of noble 
mind,” is willing *‘ to scorn delights and live laborious 
days ’’ that he may gain the “ fair guerdon ” of a last- 
ing fame, he must become connected with, and his 
labors must become incorporate in, institutions which 
have the quality of living, although the individual 
members successively perish. 

“Wise or fortunate,’’ says Gibbon in his famous 
chapter on Roman Jurisprudence, speaking of Jus- 
tinian, ‘is the prince who connects his own reputation 
with the honor and interests of a perpetual body of 
men.” Bentbam did this. Although he was the in- 
veterate assailant and critic of the lawyers as well as 
of the English system of law in his day, often indeed, 
usually, carrying his assaults and criticisms beyond 
the line of fairness, nevertheless his life-long and dis- 
interested labors were inspired by a desire and ambi- 
tion, free of theslightest taint or alloy, to promote, and 
time has demonstrated that they did promote, and are 
to-day promoting, the true interests of the profession, 
thus connecting himself in name and memory with it, 
and giving him the only reward he either sought or 
would prize, namely, that which springs from his 
labors in behalf of its true and permanent welfare. In 
recently reading Froude’s Oceana I noticed that this 
intelligent but by no means over-appreciative observer 
of our institutions, had expressed, in his forcible way, 
the truth of which I am speaking as one applicable to 
Americans generally. It seems to me that his words 
apply with special force to the legal profession in this 
country. He truly says: ‘The dimensions and value 
of any single man depend upon the body of which he 
is a member. As an individual, with his horizon 
bounded by bis personal interests, he remains, however 
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high his gifts, but a mean creature; * * * he dies 
and there is an end of him. A man, on the other hand, 
who is more than himself, who is part of an institu- 
tion, who has devoted himself to a cause — or is a citi- 
zen of an imperial power—expands to the scope and 
fullness of the larger organism; and the grander the 
organization, the larger and more important the unit 
that knows that he belongs to it.” And then headds: 


‘Behind each American citizen America is stand- 
ing, and he knows it, and is the man that he is because 
he knowsit. * * * A great nation makes great 
men; a small nation makes little men.” 


“The iron money of Lacedemon had no circulation 
out of the country,’’ and that country was small, but 
any sterling contribution to our laws or jurisprudence 
whether in Great Britain or in the United States 
passes current among nearly two hundred millions of 
people. Under such stimulus and inspiration how 
heroicought to be the stature, how manly the character, 
how noble the aims, how lofty beyond all precedent 
and example the ambition of the American lawyer. 


BENTHAM AND HIS JURISPRUDENTIAL SCHOOL. 


I have entitled my address “Bentham and His 
School of Jurisprudence.” I have been led to select 
this subject because of the nebular notions concerning 
it which I know to exist in the minds of many persons 
who have not given toitany special study, and because 
of the opposite views which are held even by persons 
who are more or less conversant with it. It even yet 
rests uncertain in some minds, whether Bentham sowed 
the field of law with the wheat or thistles. It has 
seemed to me therefore worth while to essay to define 
Bentbam’s place in the history of our law, and to at- 
tempt an estimate of the character and influence of his 
writings; and such is the purpose of this hour. Ben- 
tham’s fertile and active mind embraced in the scope 
of its operations many other subjects than those of 
Law and Legislation, such as Ethics, Political Econ- 
omy, Political Reform, and even Practical Politics. 
Nevertheless his principal attention was given to a 
study of the English Law and of the mode by which 
its amendment or reformation could best be effected. 
By the phrase *‘ Bentham and His School of Jurispru- 
dence,” I mean to indicate a purpose to restrict my 
address to a consideration of him in his capacity of a 
writer upon English Law and a reformer or attempted 
reformer of it. 


BENTHAM'S TIMES AND PERSONAL QUALITIES. 


It is essential to a correct estimate of the character 
and value of Bentham’s labors to bear in mind the 
period of time covered thereby, and also the condition 
of the English law, especially as it existed when his ef- 
forts for its improvement were begun. Bentham was 
born in London in 1748. It 1763, at the early age of 
sixteen, he was graduated with honors at Oxford. He 
was in due time called to the Knglish bar. His first 
work, the Fragment on Government, being a criticism 
on Blackstone's Commentaries, was published (anony- 
mously) in 1776; his attack on Usury Laws in 1787; his 
Panopticon in 1791; his protest against Law Taxes in 
1796; his great work (Dumont’s Edition in Paris) on 
Legislation, Civil and Criminal, in 1802; on Codifica- 
tion, in 1817; on Rewards and Punishments (Dumont’s 
Edition), in 1818; on Judicial Evidence, in Paris, 1823: 
English translation thereof, in 1825, and from original 
English MSS., edited by John Stuart Mill, in 1827. I 
omit in this enumeration, as not essential to my pres- 
ent purpose, numerous minor works relating to law or 
legislation, and many important writings relating to 
Education, Prison Discipline, Political Reforms, 
Morals, ete. 

Bentham was, broadly speaking, contemporary with 
what Ianay style the legal reign of Eldon. The com- 





‘Gadi eda tie, tae aaa me —<—= 
mon law in its substance and procedure, was every. 
where and by everybody in England, regarded with 
veneration, superstitious quite to the verge of idolatry. 
It was declared, and without question believed to 
“the perfection of reason.’’ Lord Eldon and th 
Court of Chancery, with its suitoricide delays, “ pressed 
heavily on mankind.’’ Imprisonment for debt, and 
distress for rent, with all its harsh and oppressive jy, 
cidents were in unabated force. The criminal law, de. 
fective and incomplete, abounding with capricious ang 
cruel punishments, and which denounced the penalty 
of death on about two hundred offenses, remained jy 
a state which no one any longer hesitates to pronouns 
outrageous and shocking. It was on this system that 
Bentham when he was under thirty years of age, soli. 
tary and alone, commenced the attack which he ince: 
santly continued until his death at the age of eighty. 
four. He was a multiform man, butit is as a law pe 
former that he stands the most conspicuous and pre. 
eminent. He had all the personal qualities of a rm. 
former, deep-hearted sincerity, unbounded faith in hig 
own powers and self-sufficiency, unwearied zeal and 
dauutless moral courage. 

One who should not bear in mind the peculiar aver. 
sion of tbe English people to innovation; the inveter 
ate conservatism of the bar; the awe and reverenge 
with which they regarded the existing system, might 
suppose that the work of amendment or reform would 
readily follow when the defects were pointed out. Bat 
Bentham’s voice for nearly fifty years, so far as Eng- 
land was concerned, was like that of one crying in the 
wilderness. Parliament did not heed it. Nobody 
heeded it. For quite twenty-five years he seems to 
have had no following beyond Mill, senior, and a few 
others. Happily for him he had a competence and 
was able to give his nights and days to the work to 
which he had resolved to consecrate bis life. Happily 
perhaps also he had no domestic cares or distractions, 
being without wife orchildren. Bowring preservesan 
affecting letter from which it appears that at one time 
in his earlier life, a lady had engaged his affections and 
rejected his proposals. In a letter wrilten long years 
afterward to the lady herself, the Recluse says: “I 
am alive; more than two months advanced in my 
eightieth year—more lively than when you presented 
me in ceremony with the flower in Green lane. Since 
that day not a single one has passed in which you have 
not engrossed more of my thoughts than I could have 
wished.”’ He concludes, “I have a ring with some 
snow-white hair in it and my profile, which everybody 
says is like. At my death you will have such another,” 
and then playfully, perhaps pathetically, adds, should 
you come to want it will be worth a good sovereign 
you.” There isin this a genuine touch of nature! 
Alike in peasant, prince, poet and philosopher, the 
human heart once truly touched by love, becomes 
thence like the ocean restless and insurgent evermore. 
Amid all his engrossing pursuits in which he wholly 
shut himself out from society, and indeed from every 
person but a few friends whom he would occasionally 
meet when the toil of the day was over, the vision and 
the memory of the giver of the flower in the Green 
lane, pushing aside Codes, Panopticons, Chrestoma- 
thias, Pannomions and all such was, he confesses, pret 
ent to him every day. But although 


“ Along the plains, where Passionate Discord rears 
Eternal Babel, the holy stream 
Of human happiness glides on,” 


it glided not on for him, but passed him by irre 
versibly! One so thoroughly absorbed in work which 
he regarded as so pressing and so important to the 
world, would have made, it is to be feared, a poor hus- 
band just in proportion as he was a good philosopher. 
Doubtless she judged wisely. It was well for her, 

perhaps well for him, that he never saluted the woman 
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who gave him the flowerin the Green lane with the 
tender and sacred name of wife. In the sad domestic 
history of literature and art there are more than 


enough Jane Welsh Carlyles. 
Macau.ay’s EstrMATE OF BENTHAM. 


Persons best qualified to judge have assigned Ben- 
tham a place in the very foremost rank of men of ex- 
traordinary intellectual endowments. To some of 
these judgments I may briefiy refer. And first to 
Macaulay’s. He is by no means a partial witness. He 
wasa Whig of the Whigs; Bentham a Radical of the 
Radicals. If there was any thing that a Whig hated 
more than a Tory it was a Radical. Macaulay had 
in Bentham’s life-time attacked with fierceness 
andrancor the Benthamic notions of politics. Yet 
within a few months after the death of Bentham in re- 
viewing (July, 1832) Dumont’s Mirabeau, Macaulay 
thus expresses his opinion of Bentham’s character and 
Jabors. ‘“‘Of Mr. Bentham,” he says, ‘* we would at 
all times speak with the reverence which is due toa 
great original thinker, and to a sincere and ardent 
friend of the human race. In some of the highest de- 
partments in which the human intellect can exert ‘it- 
self he has not left his equal or his second behind him. 
From his contemporaries he has had, according to the 
usual lot, more or less than justice. He has had blind 
flatterers and blind detractors—flatterers who could see 
nothing but perfection in his style, detractors who 
could see nothing but nonsense in his matter. He will 
now have his judges. Posterity will pronounce its 
calm and impartial decision; and that decision will, 
we firmly believe, place in the same rank with Galileo 
and with Locke, the man who found jurisprudence a 
gibberish and left it a science.”’ 


BrouGHAM’s JUDGMENT OF BENTHAM. 


Lord Brougham’s estimate of Bentham is equally 
high. Brougham and Bentham were well acquainted. 
Ina sense Brougham was one of Bentham’s disciples. 
Both aspired to be law reformers. Indeed Brovgham’s 
most useful labors in Parliament were directed toward 
law reform. There were however radical differences of 
opinion between Bentham and Brougham as to the best 
method of effecting the desired reformation. These dif- 
erences naturally arose out of the difference in the situa- 
tion and surroundings of the two men. Bentham,though 
he was regularly bred to the law and called to the bar, 
never pursued the profession. Bentham thus sum- 
marized his career as a practicing lawyer: ‘I never 
pleaded in public. On my being called to the bar I 
found a cause or two at nurse forme; my first thought 
was how to put them to death; and the endeavors 
were not, I believe, altogether without success. Not 
long after a case was brought to me for my opinion. I 
ransacked all the Codes. My opinion was right accord- 
ing to the Codes; but it was wrong according to a 
manuscript unseen by me and inaccessible to me; a 
manuscript containing the report of I know not what 
opinion, said to have been delivered before I was born, 
and locked up, as usual, for the purpose of being kept 
back or produced according as occasion served.”’ Ben- 
tham’s solitary habits made him unfamiliar with prac- 
tical life, and unable clearly to distinguish the attain- 
able from the unattainable. Brougham, on the other 
hand, was a man of affairs, acquainted with the world 
of men, with the world of lawyers, with the temper of 
Parliament, and able to form a practical judgment 
concerning matters of legislation. Though a man of 
liberal views and with the courage boldly to maintain 
them, he had, in the matter of law reform not a little 
of the usual conservatism of the lawyer and the pru- 
dence or tact of the legislator. Bowring records that 
in anticipation of Brougham’s great speech on law re- 
form, Bentham said: “Insincere as Brougham is, it 
is always worth my while to bestow a day on him. I 





shall try to subdue him and make something of him. 
Ishall see whether he has any curiosity to assist in 
tearing the established system of procedure to rags and 
tatters.” 

This was Bentham’s notion of the heroic, the de- 
structive nature of the remedy required. Brougham’s 
heralded and famous speech on the Present State of 
the Law, and which he entitled Law Reform, was de- 
livered on the 7th day of February, 1828, but the 
remedy proposed by him was to preserve the garment 
and patch it up, instead of ** tearing it to rags and tat- 
ters.’”’ Two days afterward Bentham thus records his 
disgust and disappointment: ‘*‘ Mr. Brougham’s moun- 
tain is delivered, and behold: a mouse! The wisdom 
of the reformer could not overcome the craft of the 
lawyer. Mr. Brougham after all is not the man to set 
upasimple, natural and rational administration of 
justice against the entanglements and technicalities of 
our English law proceedings.” 

Ido not know that Brougham ever heard of this 
coutemptuous opinion, although of course he knew that 
his remedies utterly failed to meet Bentham’s views 
of what the case demanded. In 1838 Brougham 
edited an edition of his own speeches, himself pre- 
paring historical introductions to the various subjects, 
and among others to the speech on Law Reform. In 
tracing the history of this movement he gives many 
pages toa consideration of Bentham’s personal and in- 
tellectual qualities, and to a critical estimate of his 
writings upon law, jurisprudence and legislation. 
Brougham excels in biographical sketches and descrip- 
tions of this kind, and this seems to me to be one of his 
best. It will well reward full perusal. I have time only for 
afew sentences: ‘‘The age of Law Reform and the 
age of Jeremy Bentham are one and the same. No 
oue before him had ever seriously thought of exposing 
the defects in our English system of jurisprudence. 
He it was who first made the mighty step of trying the 
whole provisions of our jurisprudence by the test of 
expediency, fearlessly examining how far each part was 
cunnected with the rest, and with a yet more un- 
daunted courage, inquiring how far even its most con- 
sistent and symmetrical arrangements were framed 
according to tbe principles which should pervade a 
code of laws, their adaptation to the circumstances 
of society, to the wants of men, and to the promotion 
of human happiness. Not only was he pre-eminently 
original among the lawyers and legal philosophers of 
his own country; he might be said to be the first legal 
philosopher who had appeared in the world. None of 
the great men before him had attempted to reduce the 
whole of jurisprudence under the dominion of fixed 
and general rules; none ever before Mr. Bentham took 
in the whole departments of legislation; none before 
him can be said to have treated it as a science, and by 
so treating made it one. This is his pre-eminent dis- 
tinction. To this praise he is justly entitled; and itis 
us proud a title to fame as any philosopher ever pos- 
sessed.”’ 


TALLEYRAND’S OPINION OF BENTHAM. 


Through Dumont, Talleyrand in 1782 became ac- 
quainted with Bentham. Talleyrand years afterward 
said to Bowring that Bentham was pre-eminently a 
genius—more entitled to the name than any man he 
had ever known. Bowring once remarked to him: 
“Of all modern writers Bentham was the one who 
most had been stolen, and stolen without acknowledg- 
ment.” “True,” replied Talleyrand, ‘‘et pille de tout 
le monde il est toujours riche —and robbed by every- 
body, he is always rich.”’ 


BENTHAM’'S PLACE IN OUR LEGAL History; CONDI- 
TION OF ENGLAND IN BENTHAM’S TIME. 


My purpose in referring to the judgments of these 
eminent men concerning Bentham is to inquire 
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whether they have stood the test of the fifty years or 


more which have elapsed since they were pronounced, 
and as introductory to an estimate, as of the present 
time, which I shall before closing venture to make of 
Bentham’s place in our legal history and of the value 
of his labors. 

The general condition of England at the period in 
which Bentham lived, and the progressive improve- 
ment of the English people for the preceding seven 
hundred years have « direct and important bearing 
upon the subject of my address. These have been so 
shortly, yet so graphically portrayed by Macaulay, 
that it will be most satisfactory to you to hear his de- 
scription in his own words, which although they are 
those of an unrivalled rhetorician, are nevertheless 
words of judicial exactness. In hisarticle on Sir James 
Mackintosh, written in 1835, Macaulay says: 


‘The history of England is emphatically the history 
of progress. It is the history of a constant movement 
of the public mind, of a constant change in the insti- 
tutions of a great society. We see that society, at the 
beginning of the twelfth century, in a state more 
miserable than the state in which the most degraded 
nations of the East now are. We see it subjected to 
the tyranny of a handful of armed invaders. We see 
the great body of the people in a state of personal 
slavery, the multitude sunk in brutal ignorance, and 
the studious few engaged in acquiring what did not 
deserve the name of knowledge. In the course of 
seven centuries the wretched and degraded race be- 
came the greatest and most highly civilized people that 
the world ever saw; have spread their dominion over 
every quarter of the globe; have scattered the seeds 
of mighty empires and republics over vast continents 
of which no dim intimation had ever reached Ptolemy 
or Strabo; have created a maritime power which would 
have annihilated in a quarter of an hour the navies of 
Tyre, Athens, Carthage, Venice and Genoa together; 
have carried the science of healing, the means of loco- 
motion and correspondence, every mechanical art, 
every manufacture, every thing that promotes the con- 
venience of life, to a perfection that our ancestors 
would have thought magical; have produced a litera- 
ture which may boast of works not inferior to the 
noblest which Greece has bequeathed tu us, have dis- 
covered the laws which regulate the motions of the 
heavenly bodies; have speculated with exquisite sub- 
tilty on the operations of the human mind; have been 
the acknowledged leaders of the human race in the 
career of political improvement. The history of Eng- 
land is the history of this great change in the moral, 
intellectual and physical state of the inhabitants of 
our own island.”’ 


ConDITION OF ENGLISH LAW IN BENTHAM’sS TIME. 

But it more immediately concerns us, Mr. Presi- 
dent and gentlemen, to inquire into the condition of 
the English law toward the close of the last and dur- 
ing the first quarter of the present century, that being 
the period of Bentham’s labors. Here let me avail 
myself of the vivid portrayal of this subject by John 
Stuart Mill in his article on Bentham. Although the 
passage may be familiar, it is strictly pertinent to the 
purpose in hand and is so superior to any thing I could 
offer that [am sure you will prefer that I should give 
you Mr. Mill’s own words: 


“The basis of the English law was, and stillis the 
feudal system. That system, like all those which existed 
as custom before they were established as law, possessed 
a certain degree of suitableness to the wants of the so- 
ciety among whom it grew up; that is to say, ofatribe 
of rude soldiers, holding a conquered people in sub- 
jection, and dividing its spoils among themselves. Ad- 
vaucing civilization had however converted this armed 
encampment of barbarous warriors, in the midst of 





Re * ae 
enemies reduced to slavery, into an industrious, com. 
mercial, rich and free people. The laws which wer 
suitable to the first of these states of society could 
have no manner of relation to the circumstances of the 
second; which could not even have come into exist. 
ence, unless something had been done to adapt those 
laws toit. But the adaptation was not the result of 
thought and design; it arose not from any comprehey. 
sive consideration of the new state of society and its 
exigencies. What was done was done bya struggle of 
centuries between the old barbarism and the new civil. 
ization; between the feudal aristocracy of conqueror 
holding fast to the rude system that they had estab. 
lished, and the conquered effecting their emancipa. 
tion. The last was the growing power, but was never 
strong enough to break its bonds, though ever ang 
anon some weak point gave way. Hence the law came 
to be like the costume of a full-grown man who had 
never put off the clothes made for him when he first 
went to school. Band after band had burst; and as 
the rent widened, then without removing any thing 
except what might drop off of itself, the hole was 
darned, or patches of fresh law were brought from the 
nearest shop and stuck on. Hence all ages of English 
history have given one another rendezvous in English 
law; their several products may be seen altogether, 
not interfused, but heaped one upon another, as many 
different ages of the earth may be read in some per 
pendicular section of its surface; the deposits of each 
successive period not substituted, but superimposed 
on those of the preceding. And in the world of law, 
no less than in the ‘physical world, every commotion 
and conflict of the elements has left its mark behind 
in some break or irregularity of the strata. Every 
struggle which ever rent the bosom of society is appar- 
entin the disjointed condition of the part of the field of 
law which covers the spot; nay, the very traps and 
pitfalls which one contending party set for anotherare 
still standing; and the teeth, not of hyenas only, but 
of foxes and all cunning animals, are imprinted on the 
curious remains found in these antediluvian caves. 
In the English law, as in the Roman before it, the 
adaptations of barbarous laws to the growth of civil- 
ized society were made chiefly by stealth. They were 
generally made by the courts of justice, who could not 
help reading the new wants of mankind in the cases 
between man and man which came before them; but 
who, having no authority to make new laws for those 
new wants, were obliged to do the work covertly, aud 
evade the jealousy and opposition of an ignorant, 
prejudiced and for the most part brutal and tyrannical 
Legislature.” 


My own judgment is that this picture, although in 
its great outlines true, is somewhat overdrawn — the 
colors are perhaps a little deeply laid on and over 
charged. It should,I think, be borne in mind, per contra, 
that during these seven centuries England bad a regu- 
lar Parliament, which certainly for the greater part of 
that period can hardly be fairly described by the epi- 
thets used by Mr. Mill, and yet it was a Legislature 80 
composed as to favor from the nature if not the neces 
sities of its constitution the interests of classes whet 
ever these came in competition with those’ of the get 
eral weal. This Parliament however legislated for the 
whole realm. The general laws were uniform in theit 
operation, and their authority and that of the judges 
who administered them extended to every part of the 
kingdom. ‘These were great advantages, and they 
were advantages which were peculiar to England. 

The English law, to be sure, was archaic enough; it 
was without form or arrangement; it was often ob- 
scure and uncertain; it was needlessly refined, oom 
plex, slow and expensive; it was in its criminal 
branch almost mercilessly severe, and yet what with 
the aid of acts of Parliament which occasionally 
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remedied glaring evils, with the establishment of the 

stem of equity as administered in the Court of Chan- 
cery, with the growth and recognition of the law mer- 
chant, aud with the gradual breaking down of the ex- 
cessive technicalities of the old law, the English law 
with all of ils defects, anomalies and absurdities was, 
taken, all in all, in substance, in matter, in essential 
excellencies, chief among which were the principles of 
magua charta which penetrated its every part, a better 
system of laws than existed in any other part of the 
world. Bad enough it was in the respects above men- 
tioned and many others, but a calm aud impartial re- 
view of it will, [ think, show that it as little merited 
ou the one hand the unstinted and perpetual eulogies 
of Blackstone, as on the other the constant and un- 
measured denunciations of Bentham. 


BexTHAM’S OPINION OF THE ENGLISH LAW IN HIS 
TIME. 

In forming a judgment of Bentham’s work and of 
the way he did it, and of the efficiency of that way, it 
js quite as essential to see how he regarded the Eng- 
lish law as it is to inquire how far his opinions on that 
subject were correct. Beutham’s voluminous writings 
Jeave no doubt as to his views concerning the English 
law. There was no health in it. Admitting that the 
legislative enactments and the reports of adjudged 
cases contained more valuable materials for the con- 
struction of a system of laws than any other nation in 
the world possessed, he yet maintained that the exist- 
inglaw, so far from being the perfection of human 
reason or the product of matured experience, was (to 
use his own language) but ‘‘a fathomless and bound- 
less chaos made up of fiction, tautology, technicality 
and inconsistency, and the administrative part of it a 
system of exquisitively contrived chicanery, which 
maximises delay and denial of justice.’’ Thus viewing 
ithe saw no remedy but its overthrow and destruction 
asasystem, and rebuilding it anew, using old materials 
as far as they were useful, and no further. He regarded 
the whole system, as I have often thought, with much 
the same feeling that the French people contempo- 
raneously looked upon the Bastile, asa monument of 
feudalism, oppression and injustice, fit only to be de- 
stroyed. Blackstone, on the other hand, viewing the 
system with the eyes of the age in which he wrote, 
compared it, in his inimitable style, to ‘‘an old Gothic 
castle, erected in the days of chivalry, but fitted up for 
amodern inhabitant. The moated ramparts, the em- 
battled towers, and the trophied halls are magnificent 
and venerable, but useless, and therefore neglected. 
The inferior apartments, now accommodated to daily 
use, are cheerful and commodious, though their ap- 
proaches may be winding and difficult.” 3 Black. 
Com. 268. What could be more charming, what more 
desirable? All the interest and grandeur that attach 
toa structure at once imposing, venerable and historic, 
combined with the convenience that results from its 
being already accommodated and fitted to the amplest 
modern uses—the only defect, if, indeed, it is such, be- 
ing that the approaches may be (he does not feel quite 
sure that they are) somewhat winding and difficult. 


OBSTACLES IN BENTHAM’s Way. 

Bentham’s claims upon our regard will not be duly 
valued unless we consider the obstacles and difficulties 
which he was called upon to face. He stood alone. For 
more than twenty-five years he stood absolutely alone. 
But like Milton (whose London house it was his pride 
to own, but one of whose peculiarities it was that he 
utterly disesteemed poetry), like Milton in his blind- 
hess, through all neglect and discouragements Ben- 
tham “bated not a jot of heart or hope, but still bore 
up and steered right onward.” 

Ihave not the time, if I had the power, adequately 
to present a picture of the difficulties and obstacles 








Bentham met with. And yet I must not pass these 
entirely as over, they are ou the background of any 
portraiture of the man. There was on the one hand 
the traditional, constitutional, ingrained aversion of 
the English people to innovation, and on the other 
their idolatrous regard for the existing order of things. 
It is worth while to illustrate this. Burke was un- 
doubtedly the most enlightened statesman of his age, 
one of the profoundest political thinkers and philoso- 
phers of any age. In one of his greatest speeches (Con- 
ciliation with America, 1775) he thus expressed in his 
unequalled style the habitual regard of the English 
mind for the established Constitution and for ancient 
acts of Parliament: 


**T do not dare to rub off a particle of the venerable 
rust that rather adorns and preserves than destroys 
the metal. It would be a profanation to touch with a 
tool the stones. [ would not violate with modern 
polish the ingenuous and noble roughness of these truly 
constitutional materials. Tampering is the odious vice 
of restless and unstable minds. I put my foot in the 
tracks of our forefathers where I can neither wander 
nor stumble. What the law has said, Z say. In all 
things else Iam silent. I have no organ but for her 
words. If this be not ingenious, I am sure it is safe.” 


Again in 1791, speaking of the English Constitution, 
Burke says: ‘* We ought to unders'and this admired 
Constitution (of England) according to our measure, 
combining admiration with knowledge if we can, and 
to venerate even where we are not able to compre- 
hend.”” Than this nothing can be more opposed to 
Bentham’s mode of thought, since he would take noth- 
ing for granted, and would not admit murder or arson 
or any other act to be wrong unless it could be shown 
by reasoning to be go. 

I find in Henry Crabb Robinson’s Diary another con- 
temporary illustration of the difficulty of attacking 
things established so pat that it will excuse its irrever- 
ence. He relates that in 1788 a deputation of distin- 
guished men waited on Lord Chancellor Thurlow to 
secure bis support in their attempt to obtain the re- 
peal of the Corporation and Test Act. The chancellor 
received them very civilly, and then said: * Gentle- 
men, Lam against you, by G--. I am for the Estab- 
lished Church, d—mne! Not that I have any more re- 
gard for the Established Church than for any other 
church, but because it is established. And if you can 
get your d——d religion established, I'll be for that 
too!’”’ 

This national peculiarity as well as the natural con- 
servatism of the bar had been greatly intensified by 
the French revolution. As late as 1808 Sir Samuel Ro- 
milly, speaking of his own parliamentary labors and 
discouraging experience, says: *‘ If any person be de- 
sirous of having an adequate idea of the mischievous 
effects which have been produced in this country by 
the French revolution and all its attendant horrors, he 
should attempt some legislative reform on humane and 
liberal principles. He will then find, not only what a 
stupid dread of innovation, but whut a savage spirit it 
has infused into the miuds of many of his country- 
men.’’ Eldon was for a quarter of a century lord 
chancellor. It is certain that he never originated a re- 
form, and if he ever favored one I do not recall it. It 
was difficult and almost impossible to pass any act 
which Eldon disapproved. He considered the existing 
system as perfect, or if not, that if the least innovation 
were favored or allowed no one could tell where it 
would stop, and therefore the true course was to de- 
stroy all innovation in the egg. 

The libel laws even were in Bentham’s way. Not to 
mention other instances, as late as 1811 there was diffi- 
culty in obtaining a publisher for the “ Introduction 
to the Rationale of Evidence.’’ More than one book- 
seller declined, giving as a reason that the book was 
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libellous. The ‘Elements of the Art of Packing,” | 


which lay six years printed but unpublished, had 
alarmed ‘the trade,”’ and it never was fully published 
until after Bentham’s death. But Bentham kept right 
on. At length he began to attract the attention of a 
few gifted minds. One of the earliest of these was Sir 
Samuel Romilly, who of all English lawyers is as I 
think the one that nearest approaches a perfect model. 
Romilly was the means of rendering Bentham what 
turned out to be a most signal service. About 1788, 
when Bentham was forty years of age, Romilly sent to 
Genevese Dumont some of Bentham’s writings. They 
greatly impressed this gifted man with their originality 
and value. Dumont gave a large portion of his life to 
the redaction and translating into French some of the 
most important of Bentham’s works. But this re- 
quired years. On April 5, 1791, Romilly writes to Du- 
mont: ‘** Bentham leads the same kind of life as usual 
at Hendon: seeing nobody, reading nothing, and writ- 
ing books which nobody reads.” In 1802 Dumont’s 
French edition of Bentham’s treatise on Legislation, 
civil and criminal, appeared, and was translated into 
Spanish, Russian and Italian; in 1811 Rewards and 
Punishments, and in 1823 Judicial Evidence, thus 
treated and translated by Dumont, were published in 
Paris. This gave Bentham an European reputation, 
and quickened his tardy appreciation at home. Inthe 
history of letters there is nothing more remarkable 
than the relation between Dumontand Bentham. Any 
notice of Bentham’s works would be most incomplete 
unless the nature of the services rendered by Dumont 
were understood. Muacaulay’s account of this is as in- 
teresting as it is, generally speaking, accurate. Of the 
character and value of Dumont’s labors the great re- 
viewer truly remarks that they ‘‘can be fully appreci- 
ated only by those who have studied Mr. Bentham’s 
works, both in their rude and in their finished state. 
The difference both for show and for use is great as the 
difference between a lump of golden ore and a rouleau 
of sovereigns fresh from themint. * * * Never was 
there a literary partnership so fortunate as that of Mr. 
Bentham and M. Dumont. The raw material which 
Mr. Bentham furnished was most precious; but it was 
unmarketable. He was assuredly at once a great logi-. 
cian and a great rhetorician. But the effect of his logic 
was injured by a vicious arrangement, and the effect 
of his rhetoric by a vicious styie. His mind was 
vigorous, comprehensive, subtle, fertile of arguments, 
fertile of illustrations. But he spokein an unknown 
tongue; and, that the congregation might be edified 
it was necessary that some brother having the gift of 
interpretation should expound the invaluable jargon. 
His oracles were of high import; but they were traced 
on leaves and flung loose tothe wind. * * * M. Du- 
mont was admirably qualified to supply what was 
wanting in Mr. Bentham. In the qualities in which 
the Freuch writers surpass those of all other nations— 
neatness, clearness, precision, coudensation—he sur- 
passed all French writers. If M. Dumont had never 
been born, Mr. Bentham would still have been a very 
great man. But he would have been great to himself 
alone. The fertility of his mind would have resembled 
the fertility of those vast American wildernesses in 
which blossoms and decays a rich but unprofitable 
vegetation, ‘wherewith the reaper filleth not his hand, 
neither he that bindeth up the sheaves his bosom.’ 
* * * Many persons have attempted to interpret be- 
tween this powerful mind and the public. But, in our 
opinion, M. Dumont alone has succeeded. It is re- 
markable that in foreign couutries, where Mr. Ben- 
tham’s works are known solely through the medium of 
the French vérsion, his merit is almost universally ac- 
knowledged. Indeed, what was said of Bacon's 
philosophy may be said of Bentham’s. It was in little 
repute among us till judgments came in its favor from 
bey ond sea, and convinced us to our sbame, that we 





had been abusing and laughing at one of the grentey 
men of the age."’ Article on Mirabeau, July, 1932 

Romilly excepted no persons in England of disting. 
tion or official influence, acknowledged adhesion to 
Bentham’s doctrines until the early part of the pres. 
ent century. Among the most eminent of these wa 
Mill, senior, the father of the still more eminent Johy 
Stuart Mill. Mill, the father, and his family were fo 
years members of Bentham’s household; and Mr. Mil) 
was one of the ablest exponents and advocates of Bey. 
tham’s doctrines. Afterward came Bickersteth (guy 
sequently Lord Langdale, master of the rolls) who be 
came the well-beloved disciple, for not long before the 
master’s death he received his benediction in theg 
words: ** Of all my friends Bickersteth was the mos 
cordial to law reform to its utmost extent.” They 
came Brougham and Sir James Mackintosh, and at, 
later period others. Romilly, Langdale, Brougham 
and Mackintosh each held seats in Parliament, and 
their efforts for the reform of the laws, civil and crim. 
inal, and the slow, tedious and piecemeal process with 
which whatever they and those who supported or fol- 
lowed them were able to accomplish, is known to hig 
tory and need not be related here, even if time there 
was. 


CriticaL Estimate OF BENTHAM’s LABORS AND 
INFLUENCE. 


I have thus sought to give a notion of Bentham’s in- 
tellectual qualities, of his times, and of the generl 
character of his writings respecting law and legisla 
tion. For want of time it has been necessarily au out 
line view only. In conclusion it remains to attempt, 
by way of summing up, a critical estimate of the value 
of his labors and the nature and extent of the actual 
influence upon our laws and jurisprudence of his doe 
trines and writings. 

If we are to form a sound judgment on this subject, 
we must not mistake the point of view in which 
look at him. To be duly appreciated Bentham must, 
as [ have already said, be regarded primarily and e& 
sentially as a law reformer generally, and specially a 
a reformer of the then existing law of England. His 
merits as a critic and assailant of the law as he found 
it in his day and in his country, it is difficult to over 
estimate. He was bold, courageous and original. He 
was the first to expose its defects and to suggest the 
remedies required. He destroyed with his own force 
the professional and general superstition that the law 
was perfect, and by his labors and writings was the 
means of at length awakening the public mind from its 
inertia and indifference on this subject. Blackstone, 
the type of the professional mind of his age, regarded 
the English law as almost perfection itself, and be 
found his pleasureable function to be to defend, to ex- 
alt, to glorify it. Bentham held precisely opposite 
views. To him the English law, instead of a model of 
excellence, was a system full of delays, frauds, snares 
and uncertainties, and the lawyers were its unthinking 
or interested defenders. His remedy was not to stop 
leaks in the roof or put in broken panes of glass aud 
otherwise to repair the rotten and dilapidated strue 
ture, but to demolish it and rebuild anew. By may 
he was regarded for the greater part of his life asa 
iconoclast and image-breaker, by others as at best al 
idle dreamer who labored under the delusion that be 
was a benefactor of his race, while in reality he wa 
passing his life uselessly in Utopia. 3 

It does not essentially detract from Bentham’ 
merits or the regard in which posterity should hold 
him, that he exaggerated, as he doubtless did, the ab- 
surdities and defects of the system that he assailed, of 
that his invectives against lawyers, who as a body sup 
ported it, and resisted all attempts to reform it, were 
extravagant and unjust. All this may well be par 
doned to honest convictions, to his life-long warfare 
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aud disinterested zeal. Nor does it essentially detract 
from his just estimation that he is an illustration of 
Bacon’s observation that “there is a superstition in 
avoiding superstition when men think to do best if 
they go furthest from the superstition formerly re- 
ceived.” Nor does it materially diminish his fame that 
we cannot accept all of his doctrines as sound or all of 
his conclusions from doctrines whose general sound- 
ness are no longer questioned. 

The following, which I give in John Stuart Mill’s own 
words, seems to me to set forth without exagzeration 
Bentham’s chief merits and the nature of the obliga- 
tions of the world to him. Bentham, he says, is one of 
the “great seminal minds in England of his age;” 
“he is the teacher of teachers;’’ ‘‘to him it was given 
to discern more particularly those truths with which 
existing doctrines were at variance.’’ ‘‘ Bentham has 
been in this age and country the great questioner of 
things established. It is by the influence of the modes 
of thought with which his writings inoculated a con- 
siderable number of thinking men, that the yoke of 
authority has been broken, and innumerable opinions, 
formerly received on tradition us incontestable, are 
put upon their defense and required to give an ac- 
count of themselves. Who, before Beutham, dared to 
speak disrespectfully, in express terms, of the British 
Constitution or the English law. * * * Bentham 
broke the spell. It was not Bentham by his own writ- 
ings. It was Bentham through the minds and pens 
which those writings fed—through the men in more 
direct contact with the world, into whom his spirit 
passed. If the superstition about ancestorial wisdom ; 
if the hardiest innovation is no longer scouted because 
it is an innovation—establishments no longer consid- 
ered sacred because they are establishments—it will be 
found that those who have accustomed the public 
mind to these ideas have learned them in Bentham’s 
school, and that the assault on ancient institutions has 
been, and is, carried on for the most part with his 
weapons.” John Stuart Mill’s Bentham, Dissertations 
(Am. ed.), vol. 1, pp. 355, 356, 357, 358. 

If time permitted, it would be easy to trace Ben- 
tham’s influence through other minds and in the way 
here pointed out in England and in this country, not 
only in modifications and changes in specific legislation, 
in modes of judicial procedure, but upon existing no- 
tions in respect of legal education the necessity for and 
the methods of legal reform. It would be interesting, 
for example, to draw the parallel between Bentham 
and Austin, one of Bentham’s most eminent disciples, 
aud to show the partial reaction of Austin against 
some of Bentham’s extreme views, and the extent to 
which the questions thus raised are profoundly agitat- 
ing at this moment, not only a few thinking minds, 
but the body of the profession, and this not only in 
England, but in every country which speaks the lan 
guage and which has adopted or copied the institutions 
of England. This would lead to a consideration of the 
controversies between the analy tical and the historical 
schools of jurisprudence, which their respective advo- 
cates yet debate with much of their original warmth, 
teuding to the result that there is, after all, truth in 
each; that properly understood the two schools are 
not antagonistic but complementary, and that the true 
course is to combine the logical or analytical with the 
historical and experimental, the former mainly sup- 
plying the form, the latter mainly supplying the mat- 
ter for a revised, improved and systematic jurispru- 
dence. But I cannot weary your patience with more 
than this cursory reference to these important ques- 
tious, and must there leave them. 


BENTHAM’s REFORMS IN THE LAW OF EVIDENCE. 
Passing from these general considerations I proceed 


to notice specifically two other subjects, and I have 
then done. One is Beutham’s reforms in the law of 








evidence. Here the direct fruits of Bentham’s labors 
are plainly to be seen. In many respects his Judicial 
Evidence, before mentioned, is the most important of 
all his censorial writings on English law. In this work 
he exposed the absurdity and vices of many of the es- 
tablished technical rules of evidence. “In certain 
cases,’’ he says, ‘‘ jurisprudence may be defined, the 
art of being methodically ignorant of what everybody 
knows.” Among the rules combatted were those re- 
lating to the competency of witnesses and the exclu- 
sion of evidence on various grounds, including that of 
fecuniary interest. He insisted that these rules fre- 
quently caused the miscarriage of justice, and that in 
the interest of justice they ought to be swept away. 
His reasoning fairly embraces the doctrine that even 
parties ought to be allowed and even required to tes- 
tify. This work appeared in Paris in 1802, and in Eng- 
land in 1825 and 1827, but it produced no immediate 
effect on the professional mind. It was generally re- 
garded as the speculations of a visionary. As I write 
I have before me Starkie’s Evidence, the third edition 
of which appeared in 1842, and the wisdom of the ex- 
clusionary rules of evidence are not 80 much as criti- 
cised or questioned. But Bentham had set a few men 
to thinking. He had scattered the seeds of truth. 
Though they fell on stony ground, they did not all per- 
ish. But verily truth is a plant of slow growth in the 
sterile gardens of the practicing and practical lawyer. 
Bentham lived till 1832, and these exclusionary rules 
still held sway. But in 1843, hy Lord Denman’s Act, 
interest in actions at common law ceased, as a rule, to 
disqualify, and in 1846 and 1851 by Lord Brougham's 
Acts parties in civilactions were as a rule made com- 
petent and compellable to testify. I am addressing 
myself to lawyers, many of whom practiced under the 
old rules of evidence. I believe I speak the universal 
judgment of the profession when [ say, that changes 
more beneficial in the administration of justice have 
rarely taken place in our law, and that it is a matter 
of profound amazement, as we look back upon it, that 
these exclusionary rules ever had a place therein and 
especially that they were able to retain it until the last 
fifty years. 

Let us be just. The credit of this great improve- 
ment is due, not to Denman and Brougham, but it es- 
sentially belongs to Bentham , although he was in his 
grave before it was actually effected. The moral is ob- 
vious. The philosophic student of our laws may often 
have a keener and juster insight into their vices and 
defects than the practicing lawyer, whose life and 
studies are almost exclusively confined to the ascer- 
tainment and application of the law as it is, and who 
rarely vexes himself with the question of what it ought 
to be or makes any effort to reform it. 


BENTHAM’S VIEWS ON CODIFICATION CONSIDERED. 

The last subject to which I shall refer is that to which 
Bentham gave the name by which it is now universally 
kuown-—-Codification. 

With a view to ascertain with exactness Bentham’s 
views, I have recently gone over anew his writings re- 
lating to thissubject. Very different ideas in our day 
are attached to what is meant or implied by a code, 
and much of the dispute concerning codification is 
after all one over words, or one arising from the want 
of a previous definition of the subject-matter of the 
disputation. What Bentham meant by codification 
however is plain enough. He meant that a code should 
embrace all general legislation, not simply as it exists, 
but as it ought to beamended and made to exist, that is, 
all legislation except local and special statutes; that it 
should also embody all the principles of the common 
law which it were expedient to adopt—these to be ex- 
pressed in words by legislative enactment, the gaps or 
lacunde to be filled up in like manner by the Legisla- 
ture; the whole to be systematically arranged, so that 
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all possible cases would be expressly provided for by 
written rules; that the function of the courts to make 
‘‘judge-made law,” as he isfond of stigmatizing it, 
should cease, and that thereafter all changes or addi- 
tions to this complete and authoritative body of law 
should be made by the law-making body, and by italone. 

I must say that in my judgment this is not only 
an impracticable scheme, but that it is one founded in 
part upon wrong principles. Inan advanced and com- 
plex civilization no legislative foresight, no finite in- 
telligence, can anticipate, define, catalogue and formu- 
late in advance rules applicabie to the infinite number 
and the infinite variety of cases that will inevitably 
arise. This view of a code also exaggerates, or to use 
Bentham’s language, maximises the evils of judiciary 
law and underrates or minimises its advantages. It 
overlooks the fact that judiciary law is an absolute ne- 
cessity. The judicial office will in all times under any 
possible code have to deal with and determine ques- 
tions and cases and even classes of cases not possible 
to be provided for by express provision of positive law. 
A well-coustructed code may, and doubtless will, les- 
sen the number of such questions and cases. But no 
code can do more. The rest must be left to the courts. 
M. Portalis, in a well-known paper relating to the 
French Civil Code, expresses this truth with clearness 
and force: ‘It is to jurisprudence [using the term in 
distinction to statute or positive law] that we must 
abandon those rare and extraordinary cases which can- 
not enter into the scheme of arational legislation; the 
variable, unaccommodating details which ought never 
to occupy the attention of the legislator, and all of 
those objects which it would be in vain to attempt to 
foresee, und dangerous prematurely to define.”’ 

We have now, and for centuries have had, two 
wholly independent manufactories, so to speak, of law 
—the Legislature professedly making statute law, the 
courts silently making judiciary law; and this without 
any unity of conception, plan or action. Statutes are 
piled upon statutes, and the law reports in Great 
Britain and America may be roundly put at seven 
thousand volumes, and are constantly multiplying. 
This colossal mass of case-law is wholly unorganized 
aud even unarranged, except so far as separate digests 
and elementary treatises may be considered as an ar- 
rangement—which they are not. The infinite details 
of this mountainous mass in its existing shape, bear 
me witness, ye who hear me, no industry can master 
and no memory retain. The English portion of it has 
been aptly likened to ‘‘ chaos tempered by Fisher’s Di- 
gest.’”’” The American portion already exceeds in size 
and complexity the English portion, and it reminds us 
of the dread and illimitable region described by Milton 
where 


** Chaos umpire sits 
And by decision more embroils the fray 
By which he reigns.” 

I do not believe that it is practicable to codify it all 
in the sense that the resulting code shall supersede for 
all purposes the law reports, but on many subjects and 
to a very large extent in respect of all, codification is 
practicable, and so far as it is practicable it is, if well 
done, desirable. 

Any code that is made must be one based upon the 
fundamental idea that in substance the existing body 
of our law as it has been developed by the workings of 
our institutions and tested by our experience is the 
law that is best fitted to our condition and wants, for 
true law has its root in the life, spirit, ideas, usages, 
instincts and institutions of the people. It springs 
from within; it is not something alien to a people to 
be imposed on them from without. If a metaphor wil 
not mislead, true law is an indigenous, independent, 
natural growth, and not an exotic. Bentham did not 
deny this in principle, but he was too much inclined to 
look at laws logically rather than bistorically. It fol- 





lows that a code must not be one imitated from or 
fashioned after Roman or foreign models. On thiggyp. 
ject Bentham had correct notions. His bold, original 
mind and his self-sufficient powers saw as little to ad. 
mire in the Roman as in the English law. I repeat it 
as my judgment that our code must not presuppose 
that the Roman law as it anciently existed, or asit ex. 
ists in the modern adaptations of it in the States of 
Continental Europe, is superior}in matter, substance 
or value to the native, natural, indigenous product, It 
must assume precisely the contrary. Mr. Freeman 
putsa general truth epigrammatically when he Bays 
“that we, the English people, are ourselves and not 
somebody else * * * Englishmen after all are Eng. 
lishmen.” Preface to Lectures, Chief Periods Euro. 
pean History. 

This is equally true of the American people. And 
both Englishmen and Americans want their own laws 
and not those of some other people. The materials for 
such a code already exist. A period of development ig 
at some time reached in the legal history of every peo 
ple when it is necessary to restate and reconstruct their 
laws. It seems to me that we have reached that pe 
riod. Our materials for such restatement and recon. 
struction, which we may, if you please, calla code, are 
ample. They surpass in extent, in abundance, in va 
riety, in richness, and above all in adaptation to our 
wants, any supply that can come from foreign sources, 
What is needed is the constructive genius that can 
take these truly rich, invaluable, native, but scattered 
materials, using with a wise and generous eclecticism 
forcigu materials only when the native do not exist or 
the foreign is manifestly superior, and out of all these 
to construct an edifice of law, primarily designed for 
and adapted to daily use, which shall be at once sym- 
metrical, harmonious, simple and commodious, In 
this pantheon, when it shall be raised, as it surely will 
be, the names of the legislators and sages and worthbies, 
who in all ages have adorned our legal history will find 
commemoration and honor fit, and among these will 
be the name of Jeremy Beutbam. 


——$_$_—_—@—____— 


STATUTES—ENACTMENT—EVIDENUE—OON- 
STITUTIONAL LAW—TAXATION—STREET 
ASSESSMENTS. 


GEORGIA SUPREME COURT, JULY 12, 1890, 


SPEER V. MAYOR, ETC., OF ATHENS. 


Whether proper notice has been given before the introdue- 
tion of a local or special bill is for decision by the Legisla- 
ture, and where an act is attacked as unconstitutional 
for want of such notice, evidence in regard thereto out- 
side of the journals of that body will not be received by 
the courts. 

The act approved October 16, 1889, conferring upon the mayor 
and council of the city of Athens power ‘‘ to construct, 
pave and otherwise improve sidewalks in said city, and to 
assess and collect the cost thereof out of the real estate 
abutting on the sidewalk so constructed, paved or other- 
wise improved,” is not in violation of the constitutional 
requirement that taxation shall be ad valorem and uni- 
form, such assessments not being ‘‘ taxation.” within 
the meaning of the Constitution. { 

Nor is the owner of such real estate thereby deprived of his 
property without due process of law, the act providing 
that when execution is issued for the amount of the as 
sessment, he may file an affidavit denying the whole or 
any part thereof, which affidavit is made returnable to the 
Superior Court, the issue thereon to be tried and deter- 
mined as in cases of illegality. At such hearing he may 
show fraud or mistake, error or excess in the amount of 
the execution, want of statutory authority to support the 
assessment, or failure to comply with the provisions of 
the statute and the ordinances in pursuance thereof. 
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t tothe owner of the real estate assessed, so far as 
necessary to be passed upon, as well as the necessity or 
reasonableness of the improvement, being for the deter- 
mination of the Legislature, is concluded by the act author- 
izing the assessment, and will not be inquired into by the 
courts, unless in extraordinary cases presenting a mani- 
fest abuse of legislative authority. Such assessments, 
not being an exercise of the right of eminent domain, do 
not fall within the constitutional provision that private 
property shall not be taken or damaged for public pur- 
poses without just and adequate compensation being first 
paid. 

PPEAL from Superior Court, Clarke county; Hutch- 

A ings, J. 

A.M. Speer, for plaintiffs in error. 
A. J. Cobb, for defendant in error. 


Summons, J. In the year 1889 the Legislature passed 
an act which was approved October 16, ‘‘to authorize 
the mayor and council of the city of Athens tu con- 
struct, pave aud otherwise improve sidewalks in said 
city, and toassess and collect the cost thereof out of 
the real estate abutting on the sidewalk so constructed, 
paved or otherwise improved; to provide for the col- 
lection of such assessments; and for other purposes.” 
This act gives the power to the mayor and council, “in 
their discretion, to construct sidewalks in said city, 
and pave the same; to pave sidewalks already con- 
structed; to put down curbing, and to otherwise im- 
prove the sidewalks now constructed or hereafter to be 
constructed.” It gives them the power ‘* to assess the 
cost of constructing, paving and improving sidewalks 
* * * onthe realestate abutting on the sidewalk 
constructed, paved or otherwise improved.” It also 
gives them power to assess the cost of keeping in re- 
pair the sidewalks of the city, and gives them power 
“to enforce the collection of the amount of any assess- 
ment under this act, by execution, to be issued by the 
clerk of council against the real estate so assessed, and 
against the owner thereof at the date of the ordinance 
muking the assessment, * * * which executions 
may be levied by the chief of police * * * on such 
real estate; and, after advertising and other proceed- 
ings, as in cases of sale for taxes due the said city, the 
same may be sold at public outcry to the highest bid- 
der.” Italso gives the defendant in execution the 
right “to file an affidavit denying the whole or any 
part of the amount for which the execution issued is 
due, and stating what amount he admits to be due, 
which amount so admitted to be due shall be paid or 
collected before the affidavit is received, and affidavits 
received for the balance; and all such affidavits so re- 
ceived shall be returned to the Superior Court of 
Clarke county, and shall there be tried, and the issue 
determined as in cases of illegality.” Subsequent to 
the passage of this act the mayor and council of Ath- 
ens adopted a general ordinance to carry it into effect, 
prescribing the mode and manner in which the side- 
walks of Athens should be paved, and the material to 
be used in the pavement thereof. One section of this 
ordinance provides that the property owners on the 
sidewalks required to be paved are authorized to make 
the pavement themselves, under the supervision of the 
street commissioner, within thirty days after receiv- 
ing notice that the sidewalk in front of their property 
18 one of the streets ordered by council to be paved. In 
the event of the failure of the property owner to pave 
the same within the time prescribed, the city under. 
took to pave it. A bill of expense or cost was to be 
served upon the property owner, and if not paid by 
him execution was to be issued as required by the act. 
Another ordinance was adopted by the mayor and 
council wherein they required the sidewalks on certain 
named streets to be paved. On these streets the plain- 
tiffs in error owned property. They failed and refused 
to pave the sidewalks in front of their property in ac- 








cordance with the ordinance of the city, whereupon 
some of the sidewalks were paved by the city authori- 
ties. The bill of expenses was made out in each case 
by the person having charge of the pavement for the 
city, and was reported to council, as required by the 
ordinance, aud a copy of the bill sent to each one of 
the plaintiffs in error whose sidewalks had been paved. 
Upon their refusal to pay the same, executions were 
about to be issued, whereupon the plaintiffs in error 
filed their petition to the Superior Court, two of them 
seeking to enjoin the collection of the bills, and one of 
them to enjoin the laying of a sidewalk in front of his 
property, on the ground that the act of the Legislature 
under which the city council was proceeding is uncon- 
stitutional and void in the following particulars: (1) 
Because it was introduced and passed without the pre- 
vious notice required by the Constitution of the State; 
(2) because it conflicts with that provision of the State 
Constitution which requires uniformity in taxation; 
(3) because it is in conflict with that provision of the 
Constitution of the State which requires taxation to 
be ad valcrem; (4) because it is in conflict with that 
provision of the fourteenth amendment to the Consti- 
tution of the United States which forbids any State 
from depriving any person of life, liberty or property 
without due process of law; (5) because, were it even, 
as respondents claim it to be, a local assessment for a 
local object, no provision is made therein for deter- 
mining the benefit received or the damage inflicted by 
its operation. Upon the hearing of the petition and 
the answer thereto the trial judge refused the injunc- 
tion, to which the plaintiffs excepted. 

1. As to the first exception, the Constitution, in art- 
icle 3, par. 16 (Code, § 5075), declares: ** No local or 
special bill shall be passed unless notice of the inten- 
tion to apply therefor shall have been published in the 
locality where the matter or thing to be affected may 
be situated, which notice shall be given at least thirty 
days prior to the introduction of such bill into the Gen- 
eral Assembly, and in the manner to be prescribed by 
law. The evidence of such notice having been pub- 
lished shall be exhibited in the General Assembly be- 
fore such act shall be passed.”’ In accordance with this 
paragraph of the Constitution, the Legislature of 1878 
passed an act prescribing how the notice should be 
published. ‘This act prescribes that ‘“‘ the title of the 
bill shall be published once in the newspaper in which 
the sheriff's sales are advertised, and shall be posted at 
the door of the court-house in the county or counties 
of the residence of the person or persons * * * to 
be affected thereby, or in which the locality or munici- 
pality is situated, thirty days before the introduction 
of such bill inthe House of Representatives; * * * 
and the production of the newspaper, dated thirty 
days prior to the introduction of such bill into the 
General Assembly, containing the notice required by 
this section, and the certificate of the ordinary that the 
notice has been posted, shall be sufficient evidence 
that such notice has been given in accordance with the 
requirements of the Constitution.”’? Code, § 1934. It 
appears from the paragraph of the Constitution and the 
act of the Legislature just cited that the Legislature 
itself is made the judge of the evidence as to whether 
the proper notice has been given or not before the in- 
troduction of the bill. lt is proposed in this case to 
show by extrinsic evidence that the proper notice had 
not been given for a sufficient length of time before the 
bill was introduced into the Legislature. We do not 
think that courts are authorized to receive such evi- 
dence, and upon it to decide whether or not the Legis- 
lature, a co-ordinate branch of the government, bas 
made an erroneous decision, and allowed a bill to be 
introduced without the notice required by the Consti- 
tution and the law. The Constitution requires the 
Legislature to keep journals of its proceedings, and 
these journals are the ouly evidence which courts can 
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receive in an attack of this kind upon the constitu- 
tionality of an act. Judge Cooley, in his work on Con- 
stitutional Limitations (5th ed.), 163, *135, says: ‘* Each 
house keeps a journal of its proceedings, which is a 
public record, and of which the courts are at liberty to 
take judicial notice. If it should appear from these 
journals that any act did not receive the requisite ma- 
jority, or that in respect to it the Legislature did not 
follow any requirement of the Constitution, or that in 
any other respect the act is not constitutionally adop- 
ted, the courts may act upon this evidence, and ad- 
judge the statute void. But whenever it is acting in 
the apparent performance of legal functions every 
reasonable presumption is to be made in favor of the 
action of a legislative body. It will not be presumed 
in any case, from the mere silence of the journals, that 
either house has exceeded its authority, or disregarded 
a constitutional requirement in the passage of legisla- 
tive acts, unless where the Constitution has expressly 
required the journals to show the action taken, as, for 
instance, where it requires the yeas and nays to be en- 
tered.” 

2. The second and third exceptions may be consid- 
ered together, and we think they are fully disposed of 
by the decision of this court in the case of Hayden v. 
Atlanta, 70 Ga. 817. That case fully discusses the 
points made in these exceptions, and overrules them. It 
is unnecessary for us to further elaborate the argu- 
ment upon these questions. 

3. By the fourth and fifth exceptions the point is 
made that the act is in conflict with the constitutional 
requirement that no State shall deprive any person of 
his property without due process of law, because ‘‘ due 
process of law ”’ implies notice and an opportunity to 
be heard, and proper provision for this is not made by 
the act. The act does provide for notice and hearing, 
but the objection made is that it is insufficient in that 
no hearing is provided for upon the question of 
whether the owner of the property assessed is bene- 
fited by the improvement in a greater degree than the 
public, and thus benefited to the extent of the burden 
imposed by the assessment; it being contended that 
this special benefit to the property-owner is essential to 
the validity of such assessments, and that “ due process 
of law ”’ requires that he be afforded his day in court 
upon the question. In the Hayden Cause, 70 Ga. 817, 
special benefit to the property-owner, it seems, was not 
regarded as essential; but, whatever may be the view 
entertained as to this, it is clear that the whole ques- 
tion of benefit, whether general or special, is left to the 
legislative discretion, and, except in extraordinary 
cases, as hereafter explained, is not a matter of inquiry 
for the courts. In that case, Blandford, J., in deliver- 
ing the opinion of the court, says: ‘*It is a part of the 
police power of the State conferred on this city. 
* * * The blessings conferred by these improve- 
ments are shared by the owners of the property as- 
sessed in a greater degree than the general public; but, 
whether this was so or not, the power resides in the 
State, and the Legislature may, by law, confer upon 
municipal corporations the right to make these im- 
provements, and to assess the property fronting on the 
streets thusimproved forthe costofthesame. * * * 
The power to have worked, opened, repaired and im- 
proved the public highways, streets and roads may be 
exercised by the Legislature in such manner and way, 
and under such circumstances, as it may be deemed 
best. There is no limitation imposed by the Constitu- 
tion upon this power. It rests upon the sound discre- 
tion of the Legislature.” ‘‘Due process of law,” in 
this case, is such ag is appropriate to the exercise of the 
taxing power; for while, as we held in the [lay- 
den Case, assessments for local improvements of 
this kind are not “taxes’’ within the meaning 
of our Constitution, yet “that these assessments 
are an exercise of the taxing power has over and 
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over again been affirmed, until the Controversy mugt 
be regarded as closed.’’ Cooley Tax’n, 623. And “the 
taxing power proceeds on its own methods, and the 
rules of the common law bend and conform to them,” 
Id. See also pages 48, 49. It is due process of law whey 
the sovereign taxing power, by tbe legislative act itself 
determines that such. improvements are necessary > 
reasonable, or of general benefit to the public and spe 
cial benefit to the property-owner assessed. “Th, 
power to determine when a special assessment shall bg 
made, and on what basis it shall be apportioned, ig 
wisely confided to the Legislature, and could not, with. 
out the introduction of some new principle in Tepre- 
sentative government, be placed elsewhere. * # ¢ 
With the wisdom or unwisdom of special assessments, 
when ordered in cases in which they are admissible at 
all, the courts have no concern, unless there ig plainly 
and manifestly such an abuse of power as takes the 
case beyond the just limits of legislative discretion,” 
Cooley Tax'n, 622. It is not left to juries, whenever a 
property-owner resists an assessment as unreasonable 
and unnecessary, to say that the sovereign taxing power 
has abused its discretion. The constitutional guaranty 
of due process of law has been sometimes supposed to 
entitle every person to have any demand made upon 
him submitted to the determination of a jury. But, 
says Judge Cooley, ** such a construction applied in tax 
cases would work a thorough and radical change in the 
principles on which taxation is now supposed to rest, 
It would cripple the legislative power, and subject the 
action of the department whose function it is to make 
laws on its own views of the questions of public inter. 
est and public policy which the laws involve to a re 
view and possible reversal at the hands of a jury. 
* * * To make juries the assessors of the claims of 
the State upon individuals could only introduce anar- 
chy; one jury reaching one conclusion regarding the 
public needs, * * * and another another,” ete. 
Cooley Tax’n, 47. 

It is only in those extraordinary cases where the as- 
sessment ‘‘ so far transcends the limits of equality and 
reason that its execution would cease to be a common 
burden, and become extortion and coufiscation,” that 
the courts can be called on to interfere. To this effect 
is the intimation in City of Allanta vy. Railroad Co., 9 
Ga. 280. See also authorities recited infra. The inter 
ference of the courts in such a case is not dependent 
on whether the act authorizing the assessment does or 
does not provide for a hearing; and if the courts can 
exercise this power without permission of the act, it 
cannot be contended that the act is invalid because of 
its failure to accord it. 

Of the cases cited for the plaintiffs in error to show 
that the property-owner must be allowed a hearing 
upon the question of benefit, it will be found that most 
of them deal with the taking of property under the 
power of eminent domain, in which cases the require 
ments as to notice and hearing, and the questions open 
to hearing, are essentially different. The distinction 
between assessments for paving and the exercise of the 
right of eminent domain is recognized in the Hayden 
Case, and is well stated in Lewis on Eminent Domain, 
section 5. See also cases hereinafter cited. Where 
property is taken or damaged for public improvements 
under the right of eminent domain, just compensation 
must be made to the owner; and where it is claimed 
that a part of the whole of that compensation comes to 
him in the shape of benefit, it is proper that a hearing 
be allowed him on that subject. The strong ¢ 
pressions so often quoted from the decisions in such 
cases as to the necessity of a hearing on the question of 
benefit are thus explained. What has been said by the 
authorities as to the importance of persons assessed— 
that they should have an opportunity to be heard be 
fore the charge is fully established against them—it 
has been further explained, ‘‘ has reference to general 
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assessment laws, 
zens of the State is assessed or valued for the purpose 
and as the basis of taxation generally.”’ Mayor v. Hos- 

66 Md. 29. As to the conclusiveness of legislative 
action upon the question of benefit, the result of the 
adjudications is stated in Sheley v. Detroit, 45 Mich. 
43] (1881), by Judge Cooley, whose work on Taxation 
in the treatment of this subject is the authority most 
frequently cited and commended by the Supreme 
Court of the United States and the courts of the coun- 
try generally. He says: * We might fill pages with 
the names of cases decided in other States which have 
sustained assessments for improving streets, though 
the apportionment of the cost was made on the same 
basis as the one before us [frontage]. If any thing’can 
be regarded as settled in the municipal law in this 
country, the power of the Legislature to permit such 
assessments and to direct an apportionment of the cost 
by frontage should by this time be considered as no 
longer open to controversy. Writers on constitutional 
law, on municipal law, and on the law of taxation, 
have collected the cases, snd have recognized the prin- 
cipleas settled. * * * If the Legislature declares 
thatthe cost * * * shall be levied upon abutting 
lots or their owners according to values, or to assessed 
benefits, or to frontage, the determination binds us 
absolutely and conclusively, provided we discover no 
want of legislativeauthority. * * * Thereisample 
ground therefore upon which the Legislature may act 
when they decide that in their opinions considerations 
of equity require the cost of paving to be imposed 
upon the owners of abutting lots. We do not hold that 
they decide right, for that is not our concern. We 
only decide that they have the power and the discre- 
tion todo what they have done.” In some States, 
where a different view was or appeared to have been 
held concerning the conclusiveness of legislative action 
upon the question of benefit, later decisions have over- 
ruled or explained the earlier cases. Former decisions 
of the Supreme Court of Pennsylvania, among them 
the Hammett Case, 65 Penn. St. 146, which is dwelt 
upon at great length in the brief of the plaintiffs in er- 
ror, are reviewed and explained in a recent decision of 
that court. Michener v. Philadelphia, 118 Penn. St. 
535 (1888). This decision deals with what seemed to be 
a case of peculiar hardship to the property-owner, but 
says: “Of the necessity of the present sewer we can- 
not, of course, speak. Nor are we required to do so. 
The councils are the sole judges of the necessities of 
sewers, and their judgment is conclusive. * * * 
The plaintiff alleges however that his property is not 
benefited by the sewer. He may or may not be mis- 
taken in this. We cannot say. But this isa species of 
taxation, and all taxation is presumed to be for the 
benefit, directly or indirectly, of the tax payer or his 
property. * * * When a man comes to pay his gen- 
eral taxes he cannot be permitted to allege that he de- 
rives no benefit therefrom, and it would be intolerable 
if in every instance of special taxation the question of 
benefits could be thrown into the jury-box. It would 
introduce into municipal government a novel and dan- 
gerous feature. 1t would substitute for the responsi- 
bility, limited though it be, of councils, the wholly ir- 
responsible and uncertain action of jurors. It is better 
‘to endure the ills we have than to fly to those we 
know not of.’”’ 

The Court of Appeals of Maryland, in the Johns 
Hopkins Hospital Case, 56 Md. 1 (1880), overrules a 
former decision (Mayor v. Scharf, 54 id. 499), and 
deals at some length with this question. It holds that 

whether an improvement authorized by the mayor 
and city council of Baltimore will benefit the property 
along the line of such improvement is a question left 
exclusively to their judgment, and their determina- 
tion in the premises is final and conclusive. The courts 
have no power to review such determination at the in- 


‘under which the property of the citi- 





stance of the property-owners specially taxed.’’ ‘An 
ordinance imposing an assessment upon the owners of 
adjacent property for the repaving of a street already 
opened and condemned is not rendered invalid by fail- 
ing to make provision for notice of the proceedings un- 
der it to such property-owners, and to give them an 
opportunity of being heard before the charges are fully 
established against them, the imposition of such assess- 
ment being an exercise of the taxing power, and not of 
the right of eminent domain. The power to determine 
when a special assessment shall be made, on what basis 
it shall be apportioned, over what district it shall ex- 
tend, and whether the particular improvement will 
confer a benefit upon property in the immediate local- 
ity beyond that which will accrue therefrom to prop- 
erty more remote or the public generally, is a power 
confided to the legislative department, to be exercised 
subject to such provisions, and under such restrictions 
only, as the law-makers may see fit in each case to pre- 
scribe.’’ The determination that the property assessed 
is specially benefited is implied, unless the expressed 
purpose of the law or ordinance forbids the implica- 
tion that special benefit was contemplated. The rule 
of apportionment by the front foot is approved. The 
opinion of the court says (p. 31): ‘“‘ We hold it then to 
be clear, both upon reason and authority, that provis- 
ions for notice, or giving the right of hearing, or an 
appeal to the courts and a jury trial, however wise and 
proper they may be in point of policy, are not essential 
to a valid exercise of this branch of the taxing power.”’ 

In New York, the leading case of Stuart v. Pulmer, 74 
N. Y. 183, deals directly with the constitutional re- 
quirement of ‘‘ due process of law ” as applied to such 
assessments, and holds unconstitutional a law impos- 
ing an assessment without notice to, and a hearing, or 
an opportunity to be heard, on the part of the owner 
of the property assessed; but that case differs from the 
present in that no notice and hearing of any kind was 
there provided for by the act. And the recent case of 
Spencer v. Merchant, 100 N. Y. 587, makes it clear that 
the same court does not recognize the right of the prop- 
erty-owner to be heard as extending to the question of 
whether his property is specially benefited by the im- 
provement, and to what amount or proportion of the 
cost, when the Legislature has itself determined the 
question. The language of the opinion in that case is 
strong and unequivocal, and has met with the sanction 
and approval of the Supreme Court of the United 
States, being quoted at length, as a clear exposition of 
the law, by Mr. Justice Gray in delivering the opinion 
of the latter court in the same case. 125 U.S. 345. 
Says Mr. Justice Gray: ‘‘The Legislature has the 
power to determine, by the statute imposing the tax, 
what lands which might be benefited by the improve- 
ment are in fact benefited; and if it does so its deter- 
mination is conclusive upon the owners and the courts, 
and the owners have no right to be heard upon the 
question whether their lands are benefited or not, but 
only upon the validity of the assessment, and its ap- 
portionment among the different parcels of the class 
which the Legislature has conclusively determined to 
be benefited.” In that case the act intrusted the appor- 
tionment to commissioners. In the present case the 
Legislature fixed upon its own rule of apportionment, 
to-wit, the extent of the frontage of the property upon 
the proposed improvement, so that in the present case 
the apportionment is also closed to the courts and the 
property-owner, except where the legislative rule is in- 
correctly applied; as, for example, where the property- 
owner is charged with a greater number of feet or 
quantity of material than he is chargeable with under 
the act. See also Roach v. Nevin, 128 U. S. 568; Paul- 
son v. City of Portland (Or.), 19 Pac. Rep. 450 (1888); 
Allen v. Drew, 44 Vt. 174; County of Hennepin v. Bar- 
tleson, 387 Minn. 344 (1887); Lent v. Tidlson, 72 Cal. 404, 
427-429 (1887); Jennings v. Le Breton, 80 Cal. 8, 14 (1889); 
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Emery v. Gas Co. , 28 Cal. 346 (full discussion of ques- 
tion of legislative discretion as to assessments and the 
frontage system, and review of authorities by Sawyer, 
J.); Preston v. Rudd, 84 Ky. 150; Daily v. Swope, 47 
Miss. 367; City of St. Joseph v. Anthony, 30 Mo. 541; 
Levee Co. v. Hardin, 27 id. 495; MeCormack v. Patchin, 
53 id. 33 (repairing); Railway Co. v. Connelly, 10 Ohio 
St. 159; State v. Fuller, 34 N. J. Law, 227, explaining 
Tide- Water Co. Case, 18 N. J. Eq. 518. But see Stute v. 
Mayor, 37 N. J. Law, 423, infra, limiting to sidewalks- 

In lowa, Warren v. Henly, 31 Iowa, 31, holds that 
the expense of the improvement of streets by grading, 
paving, etc., may-be imposed upon abutting property 
without regard to benefit; and the later case of Gatch 
v. City of Des Moines, 63 Iowa, 725, which holds that 
the property-owner must be afforded notice and a hear- 
ing, excludes the question of benefit. See also Dill. 
Mun. Corp. (4th ed.), §8 760b, 761; Welty Assessm., 
§§ 308, 309; and other authorities cited infra. TIlustra- 
tions of the extraordinary cases which must be pre- 
sented to warrant adeparture from this rule of non- 
interference by the courts will be found in Preston v. 
Rudd, 84 Ky. 150, and Paulson v. City of Portland, 19 
Pac. Rep. 450, supra, in each of which cases the general 
rule itself is strongly upheld. Inthe former case the 
assessment was far in excess of the value of the prop- 
erty. Inthe latter case the exception recognized is 
where property assessed is so remotely situated from 
the improvement charged upon it that special benefit 
to the property is physically impossible. The present 
case is peculiarly free from difficulty, in that the im- 
provement in question is sidewalks. Whatever trouble 
or conflict may have arisen in regard to other local im- 
provements, such as streets, sewers, etc., none such is 
encountered here. The conclusiveness of legislative 
and municipal action in determining that sidewalks 
shall be laid down, and the expense thereof borne by 
the abutting owner, without any hearing from him on 
the question of necessity or benefit, is well settled, not 
only in States where a hearing is held requisite as to 
assessments for street improvements generally, but in 
States where such assessments have been held wholly 
inadmissible under the Constitutions of those States. 
The method pursued by the act of the Legislature and 
the municipal ordinances in this case has met with the 
sanction of general custom and judicial approval in all 
parts of this country, from the earliest period to the 
present. 

Says Cooley on Taxation, page 588: * The cases of as- 
sessments for the construction of walks by the side of 
the streets in cities and other populous places are more 
distinctly referable to the power of police. These foot- 
walks are not only required, as a rule, to be put and 
kept in proper condition for use by the adjacent pro- 
prietors, but it is quite customary to confer by the mu- 
nicipal charters full authority upon the municipalities 
to order the walks of a kind and quality by them pre- 
scribed to be constructed by the owners of adjacent 
lots at their own expense, within a time limited by the 
order for the purpose, and in case of their failure so to 
construct them to provide that it shall be done by the 
public authorities, and the cost collected from such 
owners, or made alien upon their property. When this 
is the law the duty must be looked upon as being en- 
joined as a regulation of police, because of the peculiar 
interest such owners have in the walks, and because 
their situation gives them peculiar fitness and ability 
for performing, with promptness and convenience, the 
duty of putting them in proper state, and of afterward 
keeping them in a condition suitable for use. Upon 
these grounds the authority to establish such regula- 
tions has been supported with little dissent. No doubt 
this requirement is sometimes, in a measure, oppres- 
sive, since the actual cost may exceed the pecuniary 
advantages to the lot-owner; but this, in the case of 
police regulations, is never a conclusive objection.” 





He says further (p. 615) that ** while sidewalks may be 
ordered constructed under the police power, * # ¢ 
they may also be constructed by means of special 
levies, * * * and the expense apportioned by front. 
uge.”’ 

Commenting on this the Court of Appeals of Vir. 
ginia says (Sands v. Richmond, 1879, 31 Gratt. 577): 
** Whether the learned author is correct in referring 
the improvement of the sidewalk by the owner to the 
police power, or whether it belongs to the taxing 
power, it is not material to discuss. It is a power ex. 
ercised by the municipal authorities of perhaps three. 
fourths of the cities of the United States under their 
respective charters. It is just and reasonable in itself, 
and, with a few exceptions, is approved by the whole 
current of decisions.”’ 

Chief Justice Beasley, whose strong expressions in 
the Tide-Water Co. Cause, 18 N. J. Eq. 518, occupy ser. 
eral pages of the brief of the plaintiffs in error, and are 
specially relied upon tu establish the unconstitution. 
ality of this act, expressly excepts from the rule there 
laid down assessments for sidewalks, which assess. 
ments he approves in the following language: “A side. 
walk has always, in the laws and usages of this State, 
been regarded as an appendage to and a part of the 
premises to which it is attached, and is so essential to 
the beneficial use of such premises that its improve. 
ment may well be regarded as a burthen belonging to 
the ownership of the land, and the order or requisition 
for such an improvement as a police regulation. On 
this ground I conceive it to be quite legitimate to di- 
rect it to be putin order at the sole expense of the 
owner of the property to which it is subservient and 
indispensable.” State v. Mayor, 37 N. J. Law, 423. See 
also Stute v. Fuller, 34 id. 227. 

The Supreme Court of Tennessee, which has disal- 
lowed assessments for street improvements generally, 
as opposed to the Constitution of that State, expressly 
excepts sidewalks (McBean v. Chandler, 9 Heisk. 349, 
379), and places the authority to order their construc- 
tion or to construct them upon the ground of. police 
power. Mayor v. Maberry, 6 Humph. 368; Washing- 
ton v. Nushville, 1 Swan, 177. 

So likewise in Colorado, where assessments for street 
improvement generally are held unconstitutional. 
Falmer v. Way, 6 Colo. 106; City of Pueblo v. Robinson, 
21 Pac. Rep. 900; Wilson v. Chilcott, id. 901. See also 
Goddard's Case, 16 Pick. 505; /rhabitants of Palmyra 
v. Morton, 25 Mo. 596; Woodbridge v. City of Detroit, 
8 Mich. 309, 310; Town of Macon v. Patty, 57 Miss. 378; 
Deblois v. Barker, 4 R. I. 445; Bonsall v. Town of Leb- 
anon, 19 Ohio, 418; State v. City Council, 12 Rich. L. 
733; Borough of Greensburg v. Young, 53 Penn. St. 280; 
O’ Leary v. Sloo, 7 La. Aun. 25; White v. People, 94 fl. 
604 (reviewing and explaining Chicago v. Larned, AIL. 
203, aud Oltawa v. Spencer, 40 id. 217); County of Hen- 
nepin v. Bartleson, 87 Minn. 343 (1887); City of Galves- 
ton v. Heard, 54 Tex. 427 (1881); Dill. Mun. Corp., §761, 
par. 6 (4th ed.), p. 935, also § 798; Burroughs Tax’p, 494; 
Desty Tax'n, 1564. 

The limitations or restrictions which should attend 
the exercise of this power as to sidewalks need not be 
gone into, for none such bear upon the present case, 
This is not a case of improvements ordered in outlying, 
uninhabited districts, for the act requires that “no 
assessment shall be made for constructing, grading, 
paving, or otherwise improving sidewalks outside of 
the fire limits, except as an extension of similar work 
already done, or hereafter done, within such fire lim- 
its.’’ As to the material to be used, it will not be con- 
tended that there was an abuse of discretion by the 
municipal authorities. So far from being of an ex 
tremely costly character, it was brick — probably the 
most usual and practicable material employed for this 
purpose. Indeed, there is hardly any thing cheaper, 
unless it be wooden planks, which from their inflam 
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mable nature might well be regarded as ill-adapted to 
use within the fire limits, or for permanent improve- 
ments in adjacent districts likely to be brought within 
the fire limits. In no aspect does the case present the 
plain and manifest abuse of legislative or municipal 

wer and discretion held necessary to justify the in- 
terference of the courts, and which would bring it 
within the intimation of this court in the Gate City 
St. Railroad Case, 80 Ga. 276; 48, E. Rep. 269, supra. As 
to the notice and hearing ‘* appropriate to the nature 
of the case,” ample provision is made by this act and 
the ordinances thereunder. In the first place the lot- 
owner is notified by general ordinance, of which he, as 
amember of the corporation, it has been held, is bound 
totake notice. Inhabitants of Palmyra v. Morton, 25 
Mo. 593, supra; 2 Dill. Mun. Corp., § 804. Again, be- 
fore a brick is laid special notice is given him. The 
ordinance under which the improvement is directed 
requires this notice served upon the lot-owner that he 
may have the opportunity to construct the sidewalk 
himself, or have it constructed at his own prices for 
labor and material, and he is given thirty days in which 
todothis. If he dves not choose to avail himself of 
this privilege, and the city constructs the sidewalk, 
the ordinance requires that he be notified by service 
of a bill of costs and expenses of the amount with 
which he is charged, and an opportunity is afforded 
him to question its correctness. Finally, the act itself 
makes full provision for a hearing to the lot-owner as 
toevery matter upon which he is entitled to be heard 
by providing that if, upon his failure to pay, execution 
be issued against him, he may file an affidavit denying 
the whole or any part of the amount for which the ex- 
ecution issued, which affidavit is made returnable to 
the Superior Court to be tried and the issue deter- 
mined as in cases of illegality. The property-owner is 
thus informed of the amount of the assessment, anda 
time, place and tribunal are provided at and before 
which a hearing may be had before his property can be 
taken and sold. If the sidewalk is not made in con- 
formity with the requirements of the ordinance, if he 
is charged an amount in excess of the proportion for 
which he is ‘assessable, he may be heard in reference 
thereto. “He may show fraud, mistake, want of au- 
thority to support the assessment, or a failure to com- 
ply with the provisions of the statute. His constitu- 
tional rights are therefore fully protected. Whether 
the plan and system of local improvements as author- 
ized and administered are the wisest isa question to be 
addressed to the Legislature.’’ County of Hennepinv. 
Bartleson, 87 Minn. 345, supra. The following is a list 
of cases cited for the plaintiffs in error to illustrate 
what is meant by ‘‘due process of law.” Ex parte 
Zibold, 20 Cent. Law J. 431 (imprisonment for con- 
tempt); Rowan v. State, 30 Wis. 129 (murder case); 
Wynehamer v. People, 13 N. Y. 393 (liquor ease); Bank 
v. Okely, 4 Wheat. 235 (summary process in favor of 
bank against debtors on notes, etc.); Ex parte Virginia, 
10 U. S. 346 (indictment against county judge for ex- 
cluding negroes from jury-lists); Blackman v. Lehman, 
63 Ala. 547 (trover for conversion of city bonds); Jones 
v. Reynolds’ Adm’rs, 2 Tex. 251 (summary judgments 
on bonds); Westerveit v. Gregg, 12 N. Y. 209 (legisla- 
tive interference with husband’s vested rights); Wil- 
kinson v. Leland, 2 Pet. 658 (legislative act confirming 
Private sale); Osborn v. Nicholson, 13 Wall. 662 (legis- 
lative interference with vested rights); Baker v. Kelley, 
Il Minn. 480 (Gil. 358), (Limitation Act as to time of 
attacking tax-sales); Dwight v. Williams, 4 McLean, 
586; Pennoyer v. Neff, 95 U.S. 714; Pearson v. Reid, 10 
Ga. 580 (suits between private parties relating wholly to 
Private rights); Newcomb v. Smith, 1 Chand. 71 (erec- 
tion of mill-dams within power of Legislature, and 
parties injured have only such remedy as the statute 
may prescribe) ; Davidson v. New Orleans, 96 U. 8.107. 

It will be seen that, with one exception (Davidson v. 








New Orleans, 96 U. S. 107), these cases do not relate to 
assessments or the exercise of the taxing power. So 
far as they show that a hearing is requisite they are 
unnecessary, for in the present case a hearing is pro- 
vided for; and so far as concerns the question to which 
that hearing should extend they illustrate nothing as 
to cases of this character. Nor does the Davidson 
Cause aid the plaintiffs in error. In that case it was 
held that the act did provide for due process of 
law, and the assessment was sustained. The court 
say: ‘This court has heretofore decided that ‘due 
process of law’ does not in all cases require a resort to 
a court of justice to assert the rights of the public 
against the individual, or to impose burdens upon his 
property for the public use.””. And Mr. Justice Miller 
lays down the following rule: ‘“* Whenever by the laws 
of a State or by State authority a tax, assessment, ser- 
vitude, or other burden is imposed upon property for 
the public use, whether it be for the whole State or for 
some more limited portion of the community, and 
those laws provide for a mode of confirming or con- 
testing the charge thus imposed in the ordinary courts 
of justice, with such notice to the person or such pro- 
ceedings in regard to the property as is appropriate to 
the nature of the case, the judgment in such proceed- 
ing cannot be said to deprive the owner of his property 
without due process of law.’”’ As we have already 
shown, the act under consideration in the present case 
comes fully up to this rule. 

Much of the argument addressed to this court was 
devoted to the evils and hardships incident to the 
power of assessment, and the very elaborate brief for 
the plaintiffs in error concludes with the language of 
Chief Justice Church in Guest v. City of Brooklyn, 69 
N. Y. 506, in which these evils are strongly condemned. 
But the reply, so far as the courts are concerned, is to 
be found in that decision itself, and we conclude by 
quoting from the same opinion: ‘The effective 
remedy is not within the judiciary. Whatever our in- 
dividual views may be of the policy, we are obliged to 
maintain established rules of law, and to restrain our 
own power withiu prescribed limits, as well as to en- 
force restrictions upon other departments of govern- 
ment. Weshould regard a departure by the courts 
from rulesof law, wisely established for the protection 
of all, to meet the equities of a particular case or class 
of cases, as a far greater evil than that sought to be 
remedied. Courts can confine the Legislature within 
constitutional authority, and when the questions 
are legitimately up, can and do exact a strict com- 
pliance with all the requirements of law leading to a 
forcible taking of the property of the citizen; but be- 
yond this they have no discretion, and are themselves 
bound to observe and enforce legislative provisions, 
whether they approve them or not. The only effective 
remedy is with the legislative department of the gov- 
ernment.” 

Judgment affirmed. 


———_——_—_—_. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

DEED — QUIT-CLAIM — BONA FIDE PURCHASE — 
EQUITIES.—Under the Recording Act, a purchaser un- 
der a quit-claim deed is not *‘a purchaser of the same 
real property or any part thereof.’’ Counsel for re- 
spondent virtually concedes that a parchaser under a 
quit-claim deed takes subject to outstanding equities 
in the property existing at the time of the purchase, 
whether the purchaser had knowledge of them or not; 
but he contends that such a deed, under the Recording 
Act, stands upon the same footing as other forms of 
conveyance, and if first recorded, is as effectual to an- 
nul a prior unrecorded deed to the same property. 
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The question has given rise to much deliberation on 
the part of courts, and earnest discussion among law- 
writers, though it is generally conceded that a grantee 
in a mere quit-claim deed acquires no right against 
outstanding equities which were valid against his 
grantor. Postel v. Palmer, 71 Iowa, 157; Martin v. 
Morris, 22 N. W. Rep. 525. Such also is the doctrine 
of the Supreme Court of the United States, and of the 
courts of this State, as will be seen by a reference to 
the authorities vited in the appellants’ brief herein. 
But it is claimed by many that such a deed effectually 
destroys the right ofa grantee under a prior deed not 
recorded as required by the Registry Act, although it 
would not affect a prior equity in his favor which was 
binding upon the grantor. This, to my mind, is a 
somewhat strange view. Why the rights of the grantee 
under the prior deed should be cut off when a charge 
upon the property created in his favor by the grantor 
would not be, seems remarkable. It may be said that 
the prior grantee had the right to and should have put 
his deed upon record; but it may with as much 
reason be said that he should have had the charge 
upon the property put in a form that would have en- 
titled it to be recorded, and had it so done. The 
claim, it seems to me, amounts to this: If the owner 
of real property were to create a trust against it in 
favor of another, and then execute a quit-claim deed 
to the property to athird person, it would not affect 
the trust, although the grantee in the quit-claim deed 
had no knowledge of it; but if he had executed a deed 
outright to the cestui que trust, and then quit-claimed 
his interest in the property to athird person, and the 
prior deed had. not been recorded, the rights of the 
grantee in the prior deed would be lost. According to 
that kind of logic, the grantee in the prior deed would 
have a better standing in such a case if his deed were 
not witnessed or acknowledged so as to entitle it to be 
recorded, as he would then clearly have an outstand- 
ing equity which would be shielded from the effects of 
the quit-claim deed. The form of the deed under 
which the respondent claims title herein is not 
set out in the stipulation further than that it is 
stated to be a quit-claim deed. We must therefore 
infer that it is a remise, release and quit-claim of 
the right, title and interest of the grantor in and 
to the property in suit. It did not purport to con- 
vey the property to the grantee, it only conveyed 
to him such right as the grantor might have therein; 
and it would be difficult to perceive how the former 
could have expected to acquire any right inthe prem- 
ises unless the latter might own an interest in them. 
The terms of the deed were satisfied whether the 
grantor was owner of the property in fee, or had no es- 
tate whatever in it. The grantee bargained for no 
quantity or quality of estate; he bought whatever the 
grantor might have, be the same more or less; and I 
do not see what legerdemain could be resorted to which 
would vest him with an interest that the grantor had 
previously divested himself of, and was then owned 
by a third party. Purchasers of real property should 
be left free to make their own bargains, and the courts 
have no right to undertake to give them something 
which they did not buy, and the vendor did not own. 
The office of a quit-claim deed is well understood, and 
although it is effective, under modern legislation, to 
convey all the estate which can be transferred by a 
deed of bargain and sale, yet it shows upon its face 
that the grantee therein only contracts for such title 
to the property as the grantor has. Such a deed, under 
section 3004, Annotated Code of Oregon, is sufficient to 
pass all the estate which the grantor could lawfully 
convey by a deed of bargain and sale, but a ma- 
terial difference is still recoguized between the two 
forms of conveyance. A grantor, under the former 
conveyance, only intends ordinarily to convey such 
right to or interest in the property as he may have, and 
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the grantee does not expect to acquire any thing be. 
yond that; while under the latter, the parties usually 
intend and expect a transfer of the property itself, [t 
would be absurd for a grantee under a mere quit. 
claim deed to undertake to claim that he took title to 
the property freed from the previous acts of the 
grantor affecting that title. There is nothing in the 
nature of that character of conveyance which assures 
the grantee indemnity from such acts. He has no 
reason to believe that he has purchased a clear title to 
the property, or any thing more than what the terms 
of his deed indicate. He does not undertake to pur- 
chase what his grantor has already sold ‘and conveyed 
to another, whether the deed of conveyance is regis. 
tered or unregistered; but he purchases what the 
grantor has remaining, if any thing. This view, | 
think, is sustained by a majority of the cases cited by 
respondent’s counsel herein, and I believe that it ig by 
the weight of authority generally. In the earlier case 
(Brown v. Jackson, 3 Wheat. 450), which is cited by 
said counsei, such a deed was held by the Supreme 
Court of the United States not to affect a prior unre. 
corded deed, where its language showed that it was 
only intended to operate upon the right, title and in- 
terest which the grantor had at the time of its execu- 
tion. What else a strictly quit-claim deed could ope- 
rate upon [ am not able to discover. In McConnel y, 
Reed, 38 Am. Dec. 124, an early Illinois case, cited by 
said counsel, the language of the court is well caleu- 
lated to be misleading as regards the nature and char- 
acter of a quit-claim deed. At pages 126, 127, the 
court says: “A deed of release and quit-claim is as 
effectual for the purpose of transferring title to land 
as a deed of bargain and sale; and the prior recording 
of such deed will give it a preference over one pre- 
viously executed, but which was subsequently re 
corded. In this respect there is no distinction between 
different forms of conveyance. As a general rule, the 
one first recorded must prevail over one of older exe- 
cution, when made in good faith, and when it appears 
to have been the intention of the parties to convey 
again the same lands which had been previously con- 
veyed. But where the terms of the second deed do not 
necessarily embrace the land previously conveyed, and 
on the contrary, are such as to show that it was not 
the intention of the grantor to include them, the court 
will give it such construction as not to embrace them, 
and will not allow it to operate to the prejudice of the 
purchaser.”’ In that case one Arnett was owner of 
eighty acres of land, and on the 2lst day of March, 
1835, executed to the plaintiff a deed of release thereof, 
which was recorded on the same day; and on the Ist 
day of July, 1837, also executed to plaintiff a deed of 
bargain and sale for the same land, confirming and 
explaining the former deed of release. The defendant 
gave in evidence a deed from Arnett to one Rixford, 
dated May 12, 1827, and recorded October 1, 1836; and 
also several other deeds, constituting a connected 
chain of title to the said land from Rixford to himself. 
The court held that the deed of release from Arnett to 
the plaintiff, if unexplained, would transfer the land, 
of the title to which the grantor had not previously di- 
vested himself, by a valid transfer duly recorded; but 
that the plaintiff had furnished such evidence of the 
intention of the grantor, by introducing the deed of 
bargain and sale from Arnett to himself, as forbade 
such an interpretation of the conveyance; and sus 
tained the defendant's prior deed, concluding from 
the extraneous evidence that it might be fairly in- 
ferred that Arnett ouly intended by the quit-claim 
deed to transfer all right, title and interest therein 
which he then had. According to this decision the 
plaintiff would have been secure in his title to the 
land under his deed of release if he had been content 
with it; but in order to make assurance doubly sure 
he, two years thereafter, unfortunately obtained the 
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second deed, which enabled the court to ascertain 


what the grantor’s intention was in the first one, and 
this resulted in his losing the property. I think the 
case was correctly decided, but do not agree with the 
views expressed in the opinion aunounced by the 
Jearned court. In my opinion the court was in error 
jn holding that the prior recording of a deed of release 
and quit-claim would give it a preference Over one 
previously executed, but which was subsequently re- 
corded; also in its holding that the words ** remise, 
release and forever quit-claim all right, title and in- 
terest toalland every part, * * * unexplained, 
would transfer all and every part of the tract of land 
designated, of the title to which the grantor had not 
previously divested himself, by a valid transfer, duly 
recorded.” Nor do Ladmit that if said words, unex- 
plained, would have had the effect to transfer such 
title to the said grantee, they could be so explained as 
toconvey an opposite meaning, by showing that the 
grantor at a subsequent time executed to hima second 
deed declaring what his intention and design were in 
making the first one; or that words in a deed, having 
afixed and settled meaning, can be explained in that 
way to mean something different from what they pur- 
port to in the instrument, and which the law attaches 
tothem. If such rule were to obtain, the tenure by 
which real property is held would be very insecure. 
The latter case, and others following it, seem to have 
gotten the Illinois courts into a line of error, as to the 
effect of a quit-claim deed, which has become chronic, 
aud from which they are unable to extricate them- 
selves. In Brown v. Oil Co., 97 Til. 214, in which case 
the question arose, the Supreme Court of that State 
seemed to realize its helpless condition and inability 
to rid itself of the unfortunate precedent which had 
been established. Chief Justice Dickey, in speaking 
for the court, says: ‘‘Counsel for appellants insist 
with much force that the grantee in such a quit-claim 
deed as that of Pollock, made in 1865 (a deed of all 
right, title, interest, claim or demand of the grantor 
in and to the property), is not a subsequent purchaser 
in good faith of the same thing which was conveyed 
by his former deed to Brown. Were this an open ques- 
tion before us, the suggestions presented in their ar- 
gument would be entitled to very great consideration ; 
but the question is settled in this State by a line of 
authorities which constitute a rule of property, and 
ought not to be disturbed by the courts.” So the court, 
following the “line of authorities,’ held that as the 
deed did not contain words manifesting an intention 
not to include lands previously granted, or words sug- 
*gestive of a former conveyance of the same land by the 
grantor, the grantee therein would be a purchaser 
thereof, and protected by the Registry Act. It must, 
it seems ‘to me, be humiliating to be compelled to 
make such a holding. The idea that the deed in ques- 
tion did not manifest an intention not to inslude lands 
previously granted, I can ouly regard as preposterous. 
Words may be and often are inserted in that form of 
deed which change its nature, but it then ceases to be 
&quit-claim deed, and becomes, in effect, a deed of 
bargainand sale. The Texas courts seem to have had 
much experience with that class of cases. The Su- 
preme Court of that State in Richardson v. Levi — re- 
Ported in 3S. W. Rep., at page 444, which is one of the 
cases cited by respondent’s counsel, held that a deed 
which purports to convey only the right, title and in- 
terest of the grantor will not protect the grantee 
against prior unregistered instruments; but not so 
where the deed purports to convey more than such 
right, title or interest. In that case the granting clause 
in the deed was ** grant, bargain, sell, demise, release 
and forever quit-claim under the said * * * , his 
heirs and assigns, the following lots of land,”’ ete. ; and 
the court held that the grantee therein had his elec- 
tion in what way to take, and might take, what either 





of these words would convey; that he was not re- 
stricted by the fact that his estate under one of the 
words would be of less value than under another; that 
he might therefore escape being charged with notice 
under the ‘“ quit-claim’’ by electing to take under the 
‘*orant, bargain and sale.”’ There is a class of cases 
which hold that a grantee under a quit-claim deed will 
require a good title as against a prior grantee of the 
land from the same grantor, where the prior convey- 
ance is not recorded as required by the Registry Act, 
and the grantee under the quit-claim deed is shown 
to be a purchaser in good faith and for a valuable con- 
sideration. Fox v. Hall, 74 Mo. 315; Graff v. Middle- 
ton, 43 Cal. 341, and Frey v. Clifford, 44 id. 335, belong 
to that class, and would seem to support the view of 
respondent’s counsel. But the decisions in the two 
California cases appear to be questioned by Temple, J., 
in Allison v. Thomas, 72 Cal. 562. The learned judge, 
in delivering the opinion of the court, after remarking 
that a purchaser of the right, title and interest of a 
judgment debtor took subject to all equities and se- 
cret defects, at page 564, 72 Cal., says: ‘*‘ We do not 
overlook the case of Graff v. Middleton, in which it 
was held that under the twenty-sixth section of the 
Recording Act, then in force, a quit-claim deed re- 
ceived in good faith and for a valuable consideration 
would prevail over a prior unrecorded deed. That de- 
cision is made to turn upon the language of that stat- 
ute defining the word ‘conveyance.’ This ruling was 
followed in Frey v. Clifford, 44 Cal. 343, where the de- 
scription of the estate conveyed was ‘all'my right, 
title and interest,’ of the grantor. Unless these cases 
are justified by the peculiar wording of the statute 
they seem to be against the decisions "elsewhere upon 
the subject. It has been uniformly ‘held that a con- 
veyance of the right, title and interest of the grantor 
vests in the purchaser only what the grantor himself 
could claim, and that the covenants in ‘such deed, if 
there were any, were limited to the estate described ;”’ 
citing in support of the view a number of authorities. 
Ihave no particular fault however to find with the 
doctrine that a grantee under a quit-claim deed ac- 
quires a good title to the property as against a prior 
grantee thereof under the circumstances above men- 
tioned. Where the grantor in such a case isin posses- 
sion of the property, and executes the deed for a 
valuable and adequate consideration to the grantee 
who takes possession of it under the deed, I think it 
would be a wholesome and just rule to hold that his 
title to the property was superior to that of the grantee 
under the prior unrecorded conveyance, or to any 
outstanding equity against the property of which he 
had no notice. But whether he would be able to as- 
sert such superiority of title, under the strict rules of 
law, I express no opinion, as it is unnecessary to do so 
under the circumstances of this case. I!do however 
maintain that a grantee under a mere quit-claim deed 
reciting a nominal consideration, where no possession 
of the property is given under the deed, acquires no 
right to it as against a prior grantee, whether the deed 
of such grantee be recorded or not. The view which 
I entertain upon this subject is well expressed in the 
concluding part of an article by Charles C. Marshall, 
published in volume 33, pages 244, 245 of the ALBANY 
LAW JOURNAL, which is as follows: ‘It will be seen 
from this review of the authorities that the force and 
effect of a deed of quit-claim isa matter not requiring 
adjudication by the courts. Its force is certainly de- 
pendent, not upon its distinguishing words, but upon 
the intention of the parties as expressed in the deed. 
It may, in the absence of possession by the grantee or 
releasee, be void, as stated in Branham v. Mayor, 24 
Cal. 606, and Bennett v. Irwin, 3 Johns. 36; or if an 
intent to convey be recited, as in Lynch v. Livingston, 
6 N. Y. 422, it may have the force and effect of a deed 
of bargain and sale. The intent seems to be the con- 
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trolling element, and this may be expressed in various 
ways—by a formal recital, by the existence of some 
prior estate in the release, by words of grant other than 
*remise, release and quit-claim.’ Indeed an adequate 
consideration or a covenant of warranty seems in some 
of the cases to imply an intent to convey the estate, as 
in the Massachusetts cases above referred to. But it is 
difficult to see wherein any intent can be implied in a 
naked quit-claim, by which we mean a quit-claim deed 
* without covenants, and expressing only the nominal 
consideration of #1. As above intimated, it seems a 
matter of some doubt whether the protection of the 
Recording Acts could be extended under such a deed, 
for such a deed is perfectly consistent with the exist- 
ence of a prior unrecorded deed to some third person. 
As it purports to release only such right as the re- 
leasor may have in the premises described, and as its 
nominal consideration of $1 must in most cases be 
couspicuously inadequate, there seems sufficient to put 
the purchaser on his guard. If A., being actually 
vested with the fee to certain real estate, executes a 
quit-claim deed thereof to B., it is certain the fee 
would pass. The question is, is the record conclusive 
evidence of the existence of the fee in A.? If A. had 
conveyed the fee to C. by a prior unrecorded deed, 
what is to prevent C. from setting up his unrecorded 
deed when there is nothing on the record from A. save 
the quit-claim deed? The two deeds do not conflict. 
The quit-claim deed, with its nominal consideration, 
purports to convey only suca rights as A. may actually 
have. It may be something or nothing; and the Re- 
cording Act, it is suggested, will not give to an instru- 
ment of record any greater force or larger meaning 
than that expressed by its words.’’ The same view, 
substantially, is also expressed by Watts, J., in deliv- 
ering the opinion of the court in Thorn v. Newsom, 64 
Tex. 161, wherein he says: ‘‘ While non-registered 
deeds are declared void by the statute as to subsequent 
purchasers for value and without notice, still the doc- 
trine is well settled that a subsequent purchaser, al- 
though for value and without actual notice, who takes 
under strictly a quit-claim deed, that is, one by which 
the chance of title and not the land itself is conveyed, 
will not be accorded the protection of the statute, for 
the obvious reason that he contracted for the interest 
only that bis vendor then had in the land. If the 
vendor had previously divested himself of the title to 
a portion or all of the land, to tie extent of the di- 
vestiture there would be no right remaining in the 
vendor to pass by the quit-claim to the vendee. It is 
the then interest of the vendor for which he contracts, 
und it is to such interest only that he is entitled under 
the quit-claim deed.” There are many other authori- 
ties bearing upon this question which might be noticed, 
but they are too numerous and extensive to attempt 
it. Several of them, notably Chapman y. Sims, 53 
Miss. 154, and Fox v. Hall, 74 Mo. 315, support the posi- 
tion assumed herein by respondent's counsel. I think 
however that the weight of authority and reason are 
against it. Ore. Sup. Ct. American Mortgage Co. v. 
Hutchinson. Opinion by Thayer, C. J. 
——__ ee 
NOTES. 
N his brief in Dwinelle v. Eddy, 102 N. Y. 423, Mr. 
Herbert G. Hull observed: ‘ Inshort, with the de- 
fendant it was Heads! I win; Tails! you lose—a 
partnership proposition courts have distinctly refused 
to sanction.” Mr. Hull seems penny-wise. 

In People v. Schuyler, 106 N. Y. 315, Rapallo, J., said: 
“Although in my opinion a conviction of murder in 
the first degree was not justified under the conceded 
facts,”’ yet because no proper exception on a certain 
point was taken, ** the cuurt is powerless to correct the 
error.”’ 





In his brief in Byrne v. N. Y. Cent., ete., R. Co., 104 
N. Y. 362, acase of a railroad-crossing accident, Mr. 
R. A. Parmenter said: ‘“ But Mary with only g tin 
pan under her arm could not compete with Mr, Engi- 
neer Fuller in the measurement of distances or in de. 
termining visual angles.”’ 


In his brief in Silvey v. Lindsay, 107 N. Y. 55, Mr, 
J. F. Parkhurst said, of the inmates of the Bath 
Soldiers’ Home, they have *‘ no companionship except 
their fellow-inmates, and except while being nour. 
ished and hovered over by that rare and red-beaked 
bird of prey, the Bath politician.” 


In Cunningham v. Chicago, etc., R. Co., 17 Fed. Rep, 
886, a jury having found a verdict almost in defiance 
of instructions, Mr. Justice Miller instantly set it aside, 
and when counsel offered to read authorities in oppo. 
sition, he said: ‘* You may read them to the next 
judge who tries this case. I set this verdict aside.” 


In his brief in People v. Dimick, 107 N. Y. 13, Mr, 
Spencer Clinton satirically remarks: ‘ Mercer was 
improperly allowed to testify that he wnderstood that 
Senator Evarts was a member of the same firm as 
Cleveland ”’ (Grover), ‘**to bolster up his reputation 
and let him glow with a little reflected light.” Will 
the Sun please glow on this subject a little? 


“Tt only remains for me to say that we are en 
tirely satisfied by the evidence before us that the 
open iron bridge, of which the plaintiffs complain in 
their bill, will not, in any material respect, impair 
the plaintiffs’ use of the alley, and never can do to 
until some one whose stature shall exceed nineteen 
feet and seven inches, shall have occasion to enter 
the alley on the plaintiffs’ business.” Thayer, (. J., 
Common Pleas of Pennsylvania, in Patterson v. 
Philadelphia, etc., R. Co. 


Not long since I happened to meet a young man who 
had just been admitted to the bar, and he called atten- 
tion to the fact by saying: ‘‘ Well, I've got my shingle 
out.”” Glad to hear it; wish you every success,” I re 
plied, and passed on. That afternoon the young man 
came into my sanctum. ‘‘ Look here,” said he; “it 
occurred to me that you might think T spoke to you of 
my admission to the bar with the desire that you 
would mention it in your paper.”’ ‘‘ Oh, no; I hadno 
such thought. I know your modesty about such 
things.’ ‘* Well,” he said, ‘‘I was afraid you might, 
and I thought I would just run upand ask you not to 
say any thing about it.’’ I pledged myself not to say 
aword. ‘ Because,’’ he added, ‘*I thinkit very bad 
form to be eternally button-holing some newspaper 
man to get a puff out of him. Don’t you?” I said! 
quite agreed with him. ‘‘Although, I suppose,” he 
continued, meditatively, ‘‘it doesn’t do a young man 
any harm to have his name before the public occasion- 
ally.” “ Especially a young professional man,” I sug- 
gested. “ Well, that’s so,” he admitted. ‘ Itis pretty 
hard pulling at first for a young lawyer; but still, if 
he studies hard, and the people hear a good deal about 
him in one way or another, most any attorney of or 
dinary ability can work up a good practice. Don’t you 
think so?’’ I did and told him so. ‘‘A good deal,” he 
went on, “infact almost every thing depends upons 
man’s keeping his name before the public right along. 
Ain’t that so?” Of course I agreed to that. ‘Some 
little thing like this for instance: ‘ Young Mr. Brown, 
son of one of our foremost citizens, has developed into 
a lawyer of brilliant promise, and is rapidly acquiring 
a lucrative practice.’ I say a little thing like that in 
your paper wouldn’t doa fellow any harm. Do you 
think it would?"’ I made no reply, but handed him 4 
neatly printed card containing our regular rates for 
advertising. He studied it thoughtfully for a moment, 
then took his hat and walked away without saying & 
word.—T'exas Siftings. 
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CURRENT TOPICS. 


HE Canada Law Journal gives an account of a 
curious animal case, with some criticisms on 
the judgment. It says: 

The case of Shaw v. McCreary, 19 Ont. 39, which was 
recently disposed of by the Chancery Divisional Court, 
involves some very nice questions of law. The action 
was brought by the plaintiffs against a man and his 
wife, to recover damages for injuries sustained from a 
bear, which escaped from the defendants’ premises. 
The husband was the owner of the bear, and had 
brought him to the premises where he and his wife 
lived, and which belonged to her, and on which she 
carried on a separate trade. The bear was kept in the 
back yard of those premises, with the wife's assent, or 
at all events, without any effective objection on her 
part. Itescaped into the highway, where it made the 
attack, which resulted in the injuries complained of in 
theaction. At the trial, on it appearing that the hus- 
band was the owner of the animal, Sir Thomas Galt, 
¢. J.C. P., withdrew the case from the jury as to the 
wife, and dismissed the action as against her. From 
this judgment the plaintiffs appealed, and the Divis- 
ional Court has ruled that the case as against the wife 
should have been left to the jury, and a vew trial was 
ordered as to her, unless she consented toa verdict be- 
ing entered against her jointly with her husband, for the 
amount awarded against her husband. The Divisional 
Court was of opinion that the fact that the wife suf- 
fered the bear to remain upon her premises made her 
equally responsible with the owner, her husband, for 
its safe-keeping. We believe that in this respect this 
case carries the law beyond any previous decision that 
isto be found inthe books * * * This is an effect 
of the Married Women’s Property Act which was 
hardly contemplated. This liability, if it exists, is not 
confined to married women, but must be one that is 
common to all persons who permit wild animals to be 
brought upon their premises; e. g., an innkeeper who 
takes in a strolling tramp and his dancing bear, would 
appear, under this decision, to be responsible, not only 
for any injury the bear may do while on his premises, 
butalso for any injury it may do off his premises, 
should it break loose in the night. * * * Thereisa 
passage in the judgment of Lord Tenterden, C. J., in 
McKone v. Wood, 5 ©. & P. 2, which seems to give 
some support to the view whicb has been adopted by 
the Divisional Court. The facts are very meagerly re- 
ported, and it is not apparent whether the biting in 
that case took place on the defendant’s premises or off 
them; but assuming that it took place on them, there 
was evidence that the defendant kept the dog; and 
Lord Tenterden, C. J., said: ‘ It is immaterial whether 
the defendant is the owner of the dog or not. It is 
enough for the maintenance of the action that he 
keeps the dog; and the harboring of a dog about one’s 
Premises, or allowing him to be or resort there, is a 
sufficient keeping of the dog to support the action; as 
soon as a dog is known to be mischievous it is the duty 
of the person whose premises the dog frequents to send 
him away, or cause him to be destroyed.’ But it is ob- 
vious this dictum could not be very well applied to the 
case of a bear, because to ‘send him away’ without 
&n efficient escort would produce the same results, 
Probably, as have arisen from his escaping without the 
Will of his owner, or the proprietor of the premises. 
It would moreover appear that when Lord Tenterden 
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spoke of keeping a dog about one’s premises, he can 
hardly be intended to imply that the liability depends 
on the question of the actual ownership of the land on 
which the animal is harbored. He must be understood 
as referring to a man’s premises, as they are under 
stood in the colloquial and not the strictly legal sense: 
i. e., the premises on which a man lives or carries on 
his business, though they may, in no strictly legal 
sense, be his. It could hardly be supposed that if a 
man leases land from another, for the purpose of keep 
ing a menagerie, that he thereby imposes oun his land- 
lord a liability for any damage which his wild animals 
may do by escaping from the demised premises. 
* * * Not long ago there existed on one of the prin- 
cipal streets in Toronto a menagerie in which lions 
and tigers, and other ferocious animals, were kept caged 
up. Assuming that the premises were leased for the 
purpose, could it be held that the lessor was respon- 
sible for any damage which.might have been done by 
any of these animals escaping? It is not uncommon 
too for persons to lease land to travelling circuses and 
menageries; do they thereby become responsible for 
any damage which the animals may do in case they 
break loose from the demised premises: We should 
think not, because the premises are for the time being 
the premises of the lessee, and he alone is answerable 
for what he may put thereon. But does the case of a 
husband, living with his wife upon her premises, stand 
in any different position? Are not the wife’s premises 
for the purpose of keeping any thing he may choose tu 
bring upon them, to be deemed the husband's prem- 
ises? Can he be said to be in any different position 
than a tenant at sufferance? He is there lawfully by 
the consent of the owner, and being there, he brings 
upon the premises a wild animal; if he were in sole 
possession, his wife could hardly be held responsible 
because she happened to be the rightful owner of the 
property, and it is somewhat difficult to see why a 
more extended liability can arise merely from the fact 
that she happens to be also living on the property and 
carrying on her own business there. The Divisional 
Court appears to have based the liability of the wife 
on the fact of her ownership of the property on which 
the bear was kept, coupled with the fact that she did 
not actively oppose her husband’s keeping it there. 
But it seems open to doubt whether this is the proper 
test of liability in such cases. Suppose a person de- 
mised a house to a tenant, who used it as a boarding- 
house, and the landlord boarded with the tenant; and 
a fellow-boarder brought and kept a bear upon the 
premises; would the landlord aud tenant be responsi- 
ble for the bear’s safe-keeping? According tothe de- 
cision of the Divisional Court it is difficult to see how 
both the landlord and tenant could escape liability 
under such circumstances, unless they actively re- 
sisted the retention of the animal upon the prem- 
ises. * * * Supposea friend visits the house of 
a neighbor accompanied by a dog known by the 
neighbor to be savage, but the latter suffers the dog to 
remain on his premises and takes no active steps to 
drive him away or destroy him, and the dog bites some 
person while he is on the neighbor’s premises. Dves 
the mere fact of the ownership of the premises where 
the injury takes place determine the question of the 
liability for the injury? Smith v. Great Eastern Rail- 
way Co., L. R., 2C. P. 4, would seem to show that it 
does not. Inthat case a stray dog came upon the de- 
fendant’s premises and bit the plaintiff. The dog had 
previously been on the defendant’s premises earlier in 
the day and had torn a person's clothes, and had been 
driven away but had come back again. And it was 
held the defendants were not liable, and it certainly 
seems going rather too far to say that the mere suffer- 
ing of another to keep a wild animal un one’s premises 
involves a responsibility, not only for the damages 
which it may occasion wiile actually on the premises, 
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but also for any damages it may do off the prem- 
ises in case it breaks loose. * * + In the case under 
consideration the wife virtually said to her husband, 
‘I will permit you to use my land on which to keep 
your bear, but you are to keep it, not I.’ The court 
however has stepped in and said that if she permits her 
husband to use her land for such a purpose she must 
also assume the duty of bear-keeper herself. * * * 
Suppose instead of a bear the husband had brought 
into the housea loaded gun, which he left so carelessly 
and negligently about, that like the bear, it went off 
and injured a man, would the wife be liable for the in- 
jury? Ifshe is liable for the bear going off without 
leave, owing to her husband’s negligence, why should 
she not be equally Jiable for his gun going off too, 
through his negligence?”’ 

These criticisms seem well founded. It might be 
argued with some plausibility that the wife should 
be responsible for the conduct of the husband’s bear 
upon her premises toward a visitor, but we do not 
see why she should be held for its conduct outside 
the premises. She certainly was not liable for it 
before her husband brought the animal there, and 
she ought not to be after the animal left the prem- 
ises. She was not bound always to keep the bear 
in her back yard, not does the bear carry the back 
yard with him, nor does it attach to him after he 
takes to the street. The husband cannot thus im- 


pose on his wife the character of bear warden. 


Mr. Theodore Bacon, of Rochester, N. Y., an ex- 
ceedingly clever lawyer and acute critic, referring 
to Baron Huddleston’s charging the grand jury from 
his bed (see ante, 220), says, ‘‘ Certainly this was the 
‘lit de justice’ of the French Parliament, hereto- 
fore so little understood.” The same gentleman, in 
a review of ‘‘ France under Mazarin,” by Mr. Per- 
kins, another Rochester lawyer (of which we took 
occasion to speak on its publication), says of the 
bed of justice: ‘‘ With the gradual extinction of 
the constitutional rights of the Parliaments, and 
especially of the Parliament of Paris, which was 
going on under the two great cardinals, the use of 
the ‘bed of justice’ was perhaps more frequent than 
ever before, when kings were too weak to dare it, 
or ever after, when kings were too strong to need 
it. Something more therefore might well have 
been said in elucidation of this curious phrase, 
which contains in itself no suggestion of its origin 
or meaning, than that ‘the throne on which the 
king sat’ had its back and sides ‘made of bolsters, 
and it was called a bed.’ i, 388, note. The primi- 
tive meaning of lit (lectus) was quite as much 
‘couch’ for sitting or reclining —a seat covered 
with a canopy —as ‘bed.’ When therefore this 
padded sofa, like the English ‘ woolsack,’ except 
that it was to be occupied by the king’s person in- 
stead of the king’s chancellor, was set up in the 
Parliament, the maxim that in the king’s presence 
all inferior functions, which depended upon him, 
were suspended (adveniente principe cessat magistra- 
tus) took effect; his simple command made the law 
(quod principi placuit legis habet vigorem), and his 
servants, the judges, had but to register and de- 
clare it.” Our own notion is that it was so called 
because there was so much lying done on it! 





— —— 

There is a very pretty ‘‘chicken dispute” 
on in the New York city newspapers over the ques. 
tion, which hen is the mother of a chicken —the 
one which lays or the one which hatches the egg. 
We cannot trace the question ab ove. We do po 
know how it arose, but Judge McAdam is mixed 
up with it somehow — perhaps he decided a cage 
involving it. He seems to have decided or declared 
in favor of the setting hen. Hereupon grave coy. 
sellors rush into print, and disagree with him. One 
lawyer thus states the case: ‘‘It appears that Par. 
mer A had some very fine chickens, and that he say 
one which looked like his next door in Farmer B's 
yard. This chicken he claimed, and attempted to 
trace back to an egg which nobody ever say, 
which unseen egg, he alleges, was dropped by 
one of his fine hens on Farmer B's premises” 
Counsel waxed very funny over the point. On 
says: 

‘* Hatching is a ‘ mechanical’ process, and not at all 
characteristic of motherhood. Indeed science has 
demonstrated that it isn’t a hen at all which hatebes, 
but heat, so that the setting hen is simply a natural 
radiator. Moreover you cannot imagine a mother 
without there being a father, and though no chick ha 
ever asked who its father is, yet it is clear, only the 
hen that ‘laid’ the particular egg could have been 
mother to that father; and hence, q.e. d. to the ebick 
Besides, it seems to me, the judge should have noticed 
that it is the hen which lays that is constantly voicing 
motherly joy and pride over every newly laid though 
undeveloped offspring. Isn’t the strutting about in 
great style, saying: ‘Thisis my little lay. Thisismy 
little lay.’ Or can it be that our great jurist and lin- 
guist hasn’t yet mastered the cackle language? Down, 
say I, with the setting hen. It is the hen that 
lays which justly claims the proud title of mother 
hood.”’ 


And another observes: 


** Judge McAdam makes the mistake of mixing up 
eggs and chickens, when it is merely a question, not 
between hen and hen, but between farmer and farmer. 
‘The law is clear, and the maxim ‘that he who doess 
thing through another does it himself,’ applies. There 
fore farmer A through his duly authorized hen, laid the 
egg himself on B’s premises. What stress or urgencyol 
circumstances forced him to lay this egg in the wrong 
place need not concern us. The egg being there, farmer 
B came, and by his duly authorized agent, his setting 
hen, hatched out the egg, whence the chicken in dispute. 
Now there was nothing which compelled farmer 3, 
through his hens, to hatch out that egg. Having chosen 
to do so he must be held to the consequences, and | 
think he is clearly chargeable with notice in the eye 
of the law that he, farmer B, had not, through his bev, 
laid the egg, and that therefore it was the egg laid by 
some other father. This being so, the law is cleat. 
Farmer A is entitled to the egg which he laid and its 
proceeds and natural increase; at most farmer Bis 
entitled to a mechanic’s lien for work, labor and sf 
vices in hatching out the egg. * * * There is 
no need further to addle our brains over the mat 
ter.”’ 


We are inclined to be set down on the lay side, 
although we can imagine a very pretty answer 
that contention. Might it not be argued that the 
problem is determinable by aérolite law, and that 
what is dropped on one’s premises, and not simply 
lost, belongs to the owner of the land? 
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NOTES OF CASES. 


N Bolling v. Kirby, Alabama Supreme Court, the 
court said: ‘‘It is not essential to a conversion 
which will support the action of trover that the de- 
fendant should have the complete manucaption of 
the property. An intermeddling with or dominion 
over the property of another, whether by the de- 
fendant alone, or in connection with others, which 
js subversive of the dominion of the true owner, 
and in denial of his rights, is a conversion. Frree- 
manv. Scurlock, 27 Ala. 407; Conner v. Allen, 33 id. 
515. Hence it is not important that when Kirby 
went to the residence of the defendant to demand 
the machine it was not in his possession, strictly 
speaking, but in that of Mrs. Bishop, who then 
lived on his premises, if the defendant interfered to 
prevent, and did prevent, the plaintiff from then 
taking possession of it, by the unqualified assertion 
of a title inconsistent with the plaintiffs’, and an un- 
conditional refusal to allow the plaintiffs to take the 
property away. Whether the defendant had the 
ion in himself or not, such intermeddling in 
defiance of plaintiffs’ right was a conversion. But 
if there was a bona fide controversy as to whether 
payment had been made, and if the defendant, 
while asserting payment, and predicating his right 
to prevent a removal of the property on title in 
Bishop, springing out of payment, recognized the 
controversy and uncertainty as to whether pay- 
ment had been made, and declined to allow the 
machine to be removed until the truth of that 
matter could be ascertained, and it was there- 
upon agreed between him and Kirby that he 
should go to Guntersville the next day and sat- 
isfy himself about it, and that if he found the note 
had not been paid the property should be surren- 
dered to the plaintiffs, these facts would not consti- 
tutea conversion. Such a qualified and conditional 
refusal by Mrs. Bishop would have been reasonable 
and justifiable under the circumstances, and would 
not have afforded any evidence of a conversion by her, 
and the interference of Bolling in her behalf stands 
upon the same footing. Dent v. Chiles, 5 Stew. & 
P. 383; Butler v. Jones, 80 Ala. 436. In such case 
the plaintiffs are held to have assented to the reten- 
tion of possession by Mrs. Bishop, pending the in- 
vestigation agreed on, and no action for conversion 
can be predicated on a possession so retained until 
a demand and refusal to deliver after the assent has 
been withdrawn, or the time covered by it has 
lapsed. Voltz v. Blackmar, 64 N. Y. 646; Finch v. 
Clarke, Phil. (N. C.) 335. Conversion which will 
sustain trover must be a destruction of the plaintiff's 
property, or some unlawful interference with his 
Use, enjoyment or dominion over it, or an appropri- 
ation of it by the defendant to his own use, or to 
the use of a third person, in disregard or defiance of 
the owner’s right, or a withholding of possession 
under a claim of title inconsistent with the title of 
the owner, Glaze v. McMillion, 7 Port. (Ala.) 279; 
Gray v. Crocheron, 8 id. 191; Freeman v. Scurlock, 
supra ; Conner v, Allen, supra; Thweat v. Stamps, 





67 Ala. 96; Railroad, ete., Co. v. Lampley, 76 id. 
357, 8368; Tinker v. Morrill, 39 Vt. 477; Burroughes 
v. Bayne, 5 Hurl. & N. 296; Fouldes v. Willoughby, 
8 Mees. & W. 589; 2 Greenl. Ev., § 642. It is im- 
material whether the conversion or appropriation be 
for the benefit of the defendant or of a third person. 
‘The true inquiry is, does the defendant exercise a 
dominion over the property in exclusion or defiance 
of the plaintiff’s right? If he does, that 1s in law a 
conversion, be it for his own or another person’s 
use.’ Cooley Torts, 448; Liptrot v. Holmes, 1 Kelly, 
381-891. Conversion upon which recovery in trover 
may be had however must be a positive tortious act. 
Non-feasance, or neglect of legal duty, or mere 
failure to perform an act made obligatory by con- 
tract, by which property is lost to the owner, will 
not support the action. Sturgis v. Keith, 57 Ill. 451; 
Bailey v. Moulthrop, 55 Vt. 17; Rogers v. Huie, 56 
Am. Dec. 868; Ragsdale v. Williams, 49 1d. 406. A 
bailee is not liable in trover for a loss of property 
through larceny from him, or because of negligence 
resulting in its destruction. Hawkins v. Hoffman, 
6 Hill, 586; Packard v. Getman, 4 Wend. 613. If 
the bailee undertakes to carry the property to the 
owner, and fails to do so, and it is subsequently 
lost while in his possession, through no positive 
misconduct of his, he is not liable for conversion. 
Farrar v. Rollins, 37 Vt. 295. But if he does any 
affirmative act inconsistent with the bailment, and 
known by him to be so, trover will lie against him. 
Jones v. Hodgkins, 61 Me. 480. Asif having notice 
of the claim of the true owner, he delivers the prop- 
erty to another person, or permits another to take 
it out of his possession, whereby it is lost to the 
plaintiff, he is liable for its value in this form of 
action. Dearbourn v. Bank, 58 Me. 273; Phillips v. 
Brigham, 26 Ga. 617; Railroad Co. v. Kidd, 35 Ala. 
209.” 


In O'Neil v. State, Supreme Court of Georgia, 
May 7, 1890, as to the meaning of ‘‘a virtuous un- 
married female,” Bleckley, C. J., said: ‘* The opin- 
ion of Judge McKay, as expressed in Wood v. State, 
48 Ga. 289, was that the question of what is a vir- 
tuous woman ought to be left in each case to the 
jury; but the other two members of the court pre- 
siding in that case were of a different opinion. The 
charge to the jury then under review was in these 
terms: ‘The presumption of law is that the female 
alleged to have been seduced was virtuous, and that 
presumption remains until removed by proof. She 
must have had personal chastity. If she, at the 
time of the alleged seduction, had never had unlaw- 
ful sexual intercourse with man, if no man had then 
carnally known her, she was a virtuous female 
within the meaning of the law. If man had then 
carnally known her, had had sexual intercourse with 
her, she is not a virtuous female within the meaning 
of the law.’ This charge, in its totality, was ex- 
pressly approved by Judge Trippe and Chief Jus- 
tice Warner. See pages 299, 304. These two 
judges being a majority of the court, their concur- 
rence made the judgment of the court on the ques- 
tion involved, and nothing to the contrary havin: 
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been decided, his honor, Judge Winn, was mistaken 
in leaving it to the jury to say what a virtuous woman 
is. In so doing he was conforming to the individual 
opinion of one member, but going directly counter to 
the decision of the court; a decision in which all 
the members of the court, as now constituted, fully 
concur. We think that in contemplation of law, 
including the penal statute on the subject of seduc- 
tion, every virgin, without exception, is virtuous. 
This is a plain, practical standard by which to test 
the chastity to which the law looks in classifying 
females who have never been married, and who 
have not been deprived of their virginity by vio- 
lence or force without their consent. Of course a 
different standard would have to be adopted in 
classifying women who have been married, such as 
widows and divorced wives. Possibly also a fallen 
woman, who has reformed and been redeemed, and 
who has proved her redemption by years of absti- 
nence and repentance, might stand on the footing, 
if not of a virgin, of a chaste widow. But for the 
purpose now in hand we need not enter upon the 
consideration of exceptional cases. The broad gen- 
eral rule is enough, that unmarried females who are 
virgins are virtuous, and those who, by their own con- 
sent, have ceased to be virgins are not virtuous. This 
is the rule which should have been given in charge 
to the jury in the present case. It is for the court to 
construe the word ‘ virtuous’ as used by the statute, 
and the jury should receive and abide by that con- 
struction as decisive.” And further: ‘‘ Upon an- 
other question, to-wit, whether the woman was 
seduced by the accused, or only joined with him in 
the gratification of lewd and lascivious desire, not 
excited by his arts and importunities, but having 
its roots in her own depraved and debauched mind, 
the jury might consider all the fact and circum- 
stances in proof before them going to show her 
want of moral chastity, although her physical 
virtue might be intact up to the time of the alleged 
seduction. We can conceive it possible that the 
law of chastity may lose its reign over the heart 
while the body remains pure. Abstinence may be 
due chiefly to the want of opportunity. In such a 
case the woman might fill the character of a seducer 
more than the man. At all events, she might be in 
such a state of readiness as to need only the form of 
seduction, without its substance, to win her con- 
sent. In saying this we are dealing with a supposed 
case, without intending to intimate any thing as to 
what we think, or as to what the jury should 
think, upon this subject in reference to the 
actual case before us. We only say that there can 
be no rightful conviction for seduction, although 
the woman may be a virgin, unless she has been 
really seduced; and that upon that question her 
moral as well as her physical chastity is relevant. 
In this way the fine literary and poetic contrast of the 
seducer with his victim, which Judge McCay calls 
up in Wood v. State, may have its proper applica- 
tion and influence. We think the English-speaking 
people have always classed women as virtuous, at 
least in their legal relations, until they have actu- 
ally committed fornication or adultery. But these 





people, so far as we are acquainted with their habity 
of thought, have ever recognized the fact, that jn 
both women and men there are many degrees of 
moral virtue, and that it requires little temptation 
beyond mere opportunity for those of the lowes 
degree to descend, sooner or later, into vice and 
crime. Still the weakest of all weak virgins is up. 


der the protection of law against the seducer, and 
if her fall can be traced to actual seduction, the lay 
will be, and should be, her avenger.” 


In Fleischmann v. Toplitz, 57 Hun, 126, plaintiff 
was lessee of a stable, which was destroyed by fire, 
and by the fire a number of horses on the premises 
were destroyed, and formed a part of the debris, 
Immediately after the fire a notice was served upon 
the defendant, as owner of the premises, requiring 
him to remove them lest they become noisome, The 
parties agreed plaintiff should remove them, and 
defendant should repay him, provided he was 
bound to make the removal. The plaintiff removed 
them and sued for the amount expended. By the lease 
the plaintiff covenanted to surrender the premisesin 
good order and repair, ordinary wear and tear and 
injury by the elements excepted, and at his own cos 
to comply with all the rules, orders and regulations 
of the department of buildings and the board of 
health of the city of New York. The court said: “The 
case is novel, and examination and research has not 
revealed a kindred case or guide to its decision on 
authority. The result of a consideration of all the 
facts and circumstances has resulted nevertheless in 
this conclusion, namely, that the obligations spring- 
ing from the relations existing between the parties 
are several. The plaintiff was bound to removethe 
offensive carcasses from the ground under bis 
agreement to leave the premises in good state and 
condition, subject only to the impairment of reason 
able use; and the defendant was equally bound to 
remove the debris to enable the plaintiff to get a 
the same. This is a just and equitable disposition 
of the controversy. The general debris being a pat 
of the premises rented, is the landlord’s, and sub 
ject to his control, the term having terminated. 
The carcasses, connected as they were with the oc 
cupation of the premises by the plaintiff and his 
business, the animals of which they were the 
mains, having been employed therein, are his.” 


—_»>—_—__ 


SALE— PAYMENT BY CHECK —INNOUEM! 
SUBVENDEE— BILL OF LADING. 


MINNESOTA SUPREME COURT, AUGUST 6, 189. 


NATIONAL BANK OF COMMERCE V. CHICAGO, B. &N. 
R. Co. Same v. Wisconsin Cent. Ry. Co. Car 
cago, B. & N. R. Co. v. L. T. SoOWLE ELEVATOR (0. 
Wisconsin Cent. Ry. Co. v. SAME. 


A check on a bank is not payment unless paid, and thereis 
no presumption that a creditor takes a check in absolute 
payment, 

Where goods are sold for cash on delivery, and payment is 
made by the purchaser by check, if the check is = 

ored, the vendor may retake the goods, even from a0 
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cent subvendee for value, unless he is estopped by negli- 

orlaches. Held, also that a bill of lading issued by 
astation or shipping agent of acommon carrier, without 
receiving the goods named in it for transportation, im- 
poses no liability upon the carrier even to an innocent 
consignee or indorsee for value, and that the carrier is 
not estopped by the statements in the bill from showing 

no goods were in fact received for transportation. 

The fact that goods were taken from the possession of the 
carrier by one having title paramount to that of the con- 
signor is a good defense to an action by the consignee or 
indorsee of the bill of lading for the non-delivery of the 
property. 

PPEAL from District Court, Hennepin county; 

A Lochren and Hooker, JJ. 


Hart & Brewer, for L. T. Sowle Elevator Co. 

Young & Lightner, for Chicago, B. & N. R. Co. 

Lusk & Bunn, for Wisconsin Cent. Ry. Co. 

Jackson & Atwater, for National Bank of Commerce. 


MitcHect, J. All of these actions grew out of the 
same transaction, and involve the same state of facts. 
They were all determined in the court below upon the 
same point, viz., the delivery by the defendant ele- 
yator company, as vendor, to Moak & Co., as vendees, 
of certain wheat, the value of which is the subject of 
the actions. All four appeals may therefore for con- 
venience be considered together. 

The first and main question to be considered is, 
whether there had been such a delivery of the wheat 
in question by the elevator company to Moak & Co. as 
to pass the title absolutely to the latter. The urdis- 
pated facts are substantially these: The defendant ele- 
vator company, which appears to have been in the busi- 
ness of buying, selling and shipping grain, owned and 
operated a grain elevator in Minneapolis. There were 
three tracks from the Manitoba railroad to this ele- 
vator, designed for the use of the elevator company in 
its business. One of these ran through the elevator, 
and was on the ground of the elevator company. The 
other two, outside the elevator, belonged to the Mani- 
toba company, which acted as agent of the other rail- 
way companies in switching all their cars to and from 
the elevator, for which they charged a certain sum per 
car. The same person, one Dudgeon, acted as the 
agent of all three railway companies. The two outside 
tracks referred to were used exclusively for the busi- 
ness of the elevator, unless some special emergency 
temporarily required some cther use. The usual and 
invariable course of business between the elevator 
company and the railway companies, as to all cars 
loaded out of the elevator and placed on these tracks, 
had been for the elevator company to “‘ card’’ the cars 
and give the railway agent the ‘‘ switch bills’’ or “‘ship- 
ping orders,” and without such switching orders from 
theelevator company the agent never removed the cars 
from the Manitoba tracks. This had been the course 
of business as to all shipments by the elevator 30m- 
pany for Moak & Co., the former giving the railway 
agent a “switch bill’’ after Moak & Co. had paid for 
the grain. The elevator company had made certain 
executory contracts with Moak & Co. for the sale of 
large quantities of wheat of a specified grade. By the 
express terms of these contracts, the sales were to be 
for cash on delivery of the wheat, free on board the 
cars at theelevator. Large deliveries had already been 
made on these contracts, in all of which the terms con- 
cerning cash payment on delivery had been strictly in- 
sisted upon and enforced. 

On the occasion now under consideration, Moak & 
Co. notified the elevator company that they desired to 
ship four cars of the wheat contracted for —two by 
each of the railway companies, parties to these actions. 

upon the elevator company ordered the four cars 
—two of each company — to be switched into its ele- 





vator, and there loaded them with wheat of the speci- 
fied grade (which was weighed qnd inspected by the 
State officers), and then caused them to be moved bya 
Manitoba switch engine out from the elevator, and on 
to one of the tracks devoted to the use of the elevator 
business, and there left them standing. This loading 
was finished on September 14, and on the same day the 
elevator company sent written notice to Moak & Co. 
that they had loaded the cars on their account, giving 
the number of each car and the weight and grade of 
its contents. Nothing further appears to have been 
done until September 17, when the elevator company 
sent a bill of the wheat to Moak & Co., who gavea 
check for the amount on their bank, whereupon the 
elevator company receipted the bill, and delivered it to 
Moak & Co. On the same day, Moak & Co. gave ship- 
ping orders to the railway agent, and obtained from 
him bills of lading of the wheat, naming themselves as 
consignors, and certain parties in Wisconsin and IIli- 
nois as consignees, and immediately, or at least the 
same day, drew their drafts on the consignees, which 
they sold to the plaintiff bank for value, with the bills 
of lading attached as security. These drafts were duly 
presented, but never paid. The elevator company 
never ‘‘carded"’ the cars or gave the railway agent 
any ‘‘switch bill” or ‘shipping orders.’’ The judge 
who tried the Bank Cases finds that Moak & Co. ob- 
tained the bills of lading from the railway companies 
upon presentation of the receipted bill of the wheat 
from the elevator company, but this is unsupported by 
evidence, as there is not a particle of testimony that 
the railway agent ever saw or knew of the existence of 
this receipted bill. So far as the railway companies 
were concerned, the first time Moak & Co. ever ap- 
peared in connection with this wheat was when they 
applied for and received the bills of lading. Why, or 
under what circumstances, the railway agent took ship- 
ping orders from Moak & Co., instead of from the ele- 
vator company, in accordance with the usual course of 
business, is left wholly unexplained. On thesame day 
(September 17) on which the elevator company re- 
ceived the check from Moak & Co. it deposited it with 
its banker. This check, according to the usual course 
of business, passed through the clearing-house, and on 
the 18th, near noon, was presented at Moak & Co.’s 
bank for payment, which was refused for want of 
funds. It appears that on the 17th, Moak & Co. had in 
bank sufficient funds to pay the check, but that they 
had drawn them out on the morning or forenoon of the 
18th before the check was presented. However, no 
claim is made that there was any undue delay in pre- 
senting the check. On being notified of the dishonor 
of the check, the elevator company immediately, and 
on the afternoon of the 18th, caused the four cars 
(which still stood where they had been placed on the 
14th) to be run back into the elevator, and there un- 
loaded them, claiming the right to do so as unpaid 
vendor. The bank, claiming the wheat under the bills 
of lading, sued the railway companies for its non-de- 
livery and recovered, whereupon the railway compa- 
nies sued the elevator company for the wrongful tuk- 
ing of the wheat and also recovered. In the Bank 
Cases, which were tried together, the court found that 
there had been a delivery of the wheat by the elevator 
company to Moak & Co., by which the title passed,to 
the latter. In the cases against the elevator company, 
which were also tried together, the court directed ver- 
dicts for the plaintiffs, upon the ground evidently, that 
in his opinion the evidence showed conclusively that 
there had been such adelivery. But as the facts are 
undisputed, and in our opinion present a mere ques- 
tion of law, the difference in the manner in which the 
cases were disposed of is unimportant. In the Bank 
Cases the court did not pass upon the question of the 
effect of the bills of lading upon the liability of the rail- 
way companies, but rested its decision entirely upon 
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the delivery of the wheat by the elevator company to 
Moak & Co. 

In the briefs of counsel it is stated that the question 
in the cases is, whether there had been a “‘ delivery ” 
of the wheat by the elevator company to Moak & Co. 
So general a statement is, we think, both inaccurate 
and misleading. The word “delivery ” is used in dif- 
ferent senses; and acts and facts may be sufficient to 
constitute a delivery for one purpose and not for ar- 
other purpose. If is not every kind of delivery that 
will deprive a vendor of the right to retake goods for 
non-payment of the purchase-money. Where goods 
are sold for cash, delivery and payment are concurrent 
conditions, and a delivery in expectation of immediate 
payment is conditional only; and if payment is not 
made as agreed, the vendor may reclaim the goods. 
Hence the real question in these cases is, whether there 
was an unconditional delivery of the wheat to Moak 
& Co.; or otherwise expressed, did the elevator com- 
pany waive the condition of cash payment on deliv- 
ery, or accept the check as absolute payment? It had 
the undoubted right to waive this condition, also to 
waive payment in cash and accept the check as uncon- 
ditional payment; but we fail to find any thing in the 
facts to support any such conclusion. Nothing is bet- 
ter settled than that a check is not payment, but is 
only so when the cash is received on it. There is no 
presumption that a creditor takes a check in payment 
arising from the mere fact that he accepts it from his 
debtor. The presumption is just the contrary. Where 
payment is made by check drawn by a debtor on his 
banker, this is merely a mode of making a cash pay- 
ment, and not giving or accepting a security. Such 
payment is only conditional, or a means of ubtaining 
the money. In one sense the holder of the check be- 
comes the agent of the drawer to collect the money on 
it; and if it is dishonored there is no accord and satis- 
faction of the debt. 2 Pars. Cont. 623; Benj. Sales, 
$751; Brown v. Leckie, 43 Ill. 497; Woodburn v. Wood- 
burn, 115 id. 427; Cromwell v. Lovett, 1 Hall, 56. Where 
goods are sold for cash on delivery, and payment is 
made by the purchaser by check on his banker, such 
payment is only conditional, and the delivery of the 
goods also only conditional; and if the check on due 
presentation is dishonored, the vendor may retake the 
goods. Hodgson v. Barrett, 33 Ohio St. 63. Conced- 
ing, for the sake of argument, that there was in this 
case a constructive delivery of the wheat contempora- 
neously with the receipt of the check, there is an en- 
tire absence of evidence to rebut the presumption that 
it was only conditional upon the check being paid on 
presentation. Therefore, upon the dishonor of the 
check, the right of the elevator company to retake the 
wheat still continued in full force. Much stress is laid 

by counsel, and apparently by the trial court, upon the 
facts that the elevator company had loaded the wheat 
into cars of the carriers designated by M»ak & Co., and 
had placed the cars upon the tracks of the Manitoba 
Company. Itis urged that this amounted to a deliv- 
ery of the wheat to the railway companies, who there- 
after held possession as agents of Moak & Co., for 
transportation; that the matter of *‘ carding’’ the cars 
and furnishing the railway agent with “ switch bills” 
is not material upon the question of possession; that, 
these things being done after the cars were on the 
tracks, their only purpose was to furnish the Manitoba 
Company with vouchers for its switching charges. But 
it seems to us that this is putting an erroneous interpre- 
tation upon the acts of the elevator company, in view 
of the customary manner of doing business between it 
and the railway companies. Undoubtedly, in furnish- 
ing cars to be loaded, and in furnishing these tracks 
on which to place them after being loaded, the railway 
companies anticipated that the grain would be deliv- 
ered for transportation over their roads; and in load- 


1 
ially designed for its business, the elevator com 


doubtless anticipated the future delivery of this whey 
to Moak & Co., and its shipment on their account, and 
had that end in view. But until the elevator com; 
turned the wheat over to Moak & Co., or turned 
over to the railway companies for transportation on 
account of Moak & Co., the property was still as much 
in its possession as when in the elevator. All that was 
done merely amounted to its storing its wheat in the 
railway cars and on the railway tracks, designed for 
that purpose, preparatory to its shipment or its deliy. 
ery tothe vendees. Until the elevator company turned 
over control of it to the railway companies for trays. 
portation, or to Moak & Co., no one but it, not even 
the railway companies, had any right to ship out the 
wheat. The business of the elevator could not be 
safely conducted on any other basis. 
It is clearly evident that the giving of “ swite 
bills” by the elevator company to the railway ageut 
had a double, or perhaps treble, purpose: First, to fur. 
nish the Manitoba Company with vouchers for its 
switching charges; second, to furnish the agent of the 
railway companies with evidence of authority of the 
elevator company to ship the wheat; and third, to fur. 
nish him with directions whither and to whom to 
ship it. -It seems to us perfectly clear that, at least up 
to the 17th, this wheat was in the actual possession and 
control of the elevator company, and that if there wag 
any delivery of any kind to Moak & Co. on that day, 
on the receipt of their check, it was only conditional 
on the check being paid on presentation; and therefore 
when the check was dishonored the elevator company 
had an undoubted right to retake or retain the wheat, 
whichever it may be termed. It is urged thata dif- 
ferent rule applies where intermediately the prop- 
erty has been purchased by an innocent subvendee for 
value. The general rule is that a title, like a stream, 
cannot rise higher than its source, and it is difficult to 
see how a person can communicate a better title than 
he himself has, unless some principle of equitable e- 
toppel comes into operation against the person claim- 
ing under what would otherwise be the better title. 
We have found no case holding that any different rule 
obtains in cases like the present, as to a subvendee, than 
as to the original purchaser, except perhaps that as to 
the former a waiver of the condition —as, for exam- 
ple, of payment on delivery, will be more readily in- 
ferred from the delivery, especially when the condition 
is’not express but implied. See Benj. Sales (Amer. note), 
269; Coggill v. Railway Co., 3 Gray, 545; Hirschorn ¥- 
Canney, 98 Mass. 150; Armour v. Pecker, 123 id. 143. It 
is suggested that General Statutes of 1878, chapter 3, 
section 15, would apply, and that any condition at 
tached to the delivery would be void, as against cred- 
itors and purchasers, unless the contract is filed. This 
statute may establish such a rule as to conditional 
sales, properly so called, where the condition is that 
the title is to pass, not upon delivery, but upon pay- 
ment at some subsequent date. But it can have noap- 
plication to a case like the present, where the terms of 
sale are cash on delivery, and the only condition at 
tached to the delivery arises from the fact that pay- 
ment by check is conditional. In such a case, if the 
check is dishonored, the vendor, if guilty of no fraud 
or laches which create an equitable estoppel against 
him, may retake the property even from an innocent 
subvendee for value. We are not called upon to de- 
cide what would have been the effect if any one bad 
dealt with the wheat in reliance upon the acknowledg- 
ment of the elevator company, in the receipted bill, 
that it had been paid for, for there is no evidence that 
such was the fact. But it is difficult to see how any 
negligence or laches can be ascribed to the act of 
vendor, giving his vendee a receipted bill of the goods 
upon receiving his check on his banker, which the 
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sentation. See Zuchtmann v. Roberts, 109 Mass. 53. 
The evidence therefore did not justify the conclusion 
of the trial judge in the Bank Cases, that there had 
been a delivery of the wheat so as to pass the title ab- 
solutely to Moak & Co., and a fortiori it did not justify 
the direction of verdicts for the plaintiffs in the cases 
against the elevator company. Whether the evidence 
would have justified a finding that there was a con- 
stractive delivery at the time the check was taken and 
the bill receipted, it is unnecessary to decide, for if 
there was it could only have been, as already stated, a 
conditional delivery, which did not deprive the eleva- 
tor company of the right to retake the wheat upon the 
dishonor of the check. There must be a new trial at 
least in the cases against the elevator company. 

It only remains to consider, in the Bunk Cases, the 
effect of the bills of lading upon the liability of the 
railway companies to the bank, in case no wheat was 
in fact ever delivered to them for transportation. Of 
course if the wheat was delivered by the elevator com- 
pany to Mcak & Co., and by the latter to the railway 
companies for transportation, and the agent of the rail- 
way companies in good faith issued the bills of lading, 
the railway companies would not be liable, for it is al- 
ways a good defense to a carrier, even against an inno- 
cent indorsee of the bill of lading, that the property 
was taken from its possession by one having a para- 
mount title, as was the title of the elevator company 
in this case as unpaid vendor. A carrier, in issuing a 
bill of lading for property delivered to him for trans- 
portation, dues not warrant the title of the shipper. 
But what is the rule where no property was ever deliv- 
ered at all for transportation, and the agent of the 
carrier, either fraudulently or through mistake or neg- 
ligence, issues a false bill of lading, which passes into 
the hands of a bona fide consignee or indorsee for 
value? There is an unbroken line of authorities in 
England that, even as against a bona fide consignee or 
indorsee for value, the carrier is not estopped by the 
statements of the bill of lading, issued by his agent, 
from showing that no goods were in fact received for 
transportation. Grant v. Norway, 10 C. B. 665; Cole- 
man v. Riches, 16 id. 104; Hubbersty v. Ward, 8 
Exch. 330; Brown v. Coal Co., L. R., 10 C. P. 562; 
McLean v. Fleming, L. R., 2 H. L. (Sc.) 128; Cox v. 
Bruce, 18 Q. B. Div. 147; Meyer v. Dresser, 16 C. B. (N. 
8.) 646; Jessel v. Bath, L. R., 2 Exch. 267. And this 
has not been at all changed by the “ Bills of Lading 
Act.” 18 & 19 Vict., chap. 111, §3. It is also the set- 
tled doctrine of the Federal courts. The Freeman v. 
Buckingham, 18 How. 182; The Lady Franklin, 8 Wall. 
8%; Pollard v. Vinton, 105 U. S. 7; Railway Co. v. 
Knight, 122 id. 79; Friedlander v. Railway Co., 130 
id. 416. What was said on the subject in The Freeman 
v. Buckingham was probably obiter, for in that case it 
was sought to hold the interests of the general owner 
in 8 ship liable on a bill of lading issued by the special 
owner, who was not the agent of the former. But 
what is there said is important both as being the utter- 
auce of so eminent a jurist as Curtis, J., and also be- 
cause so often quoted with approval by the same court 
in subsequent cases. The case of The Lady Franklin 
did not involve the question of a bona fide purchaser, 
but is important as announcing that the principle is 
the same, whether the false bill of lading is issued 
fraudulently or by mistake. But, in view of the later 
cases cited above, there is no room to doubt that that 
court is firmly committed to the doctrine in its broad- 
est scope. The same rule obtains in Massachusetts, 
Maryland, Louisiana, Missouri, North Carolina, and 
apparently Ohio. Sears v. Wingate, 3 Allen, 103; Rail- 
way Co. v. Wilkens, 44 Md. 11; Fellows v. The Powell, 
16 La. Ann. 316; Hunt v. Railway Co., 29 id. 446; Bank 
¥. Laveille, 52 Mo. 380; Williams v. Railway Co., 93 N. 
C. 42; Dean v. King, 22 Ohio St. 118. The text-writers 
all agree that the overwhelming weight of authority is 


onthisside. See38 Am. Dec. 410 (note to Chandler v. 
Sprague). The reasoning by which this doctrine is 
usually supported is, that a bill of lading is not nego- 
tiable in the sense in which a bill of exchange or prom- 
issory uote is negotiable, where the purchaser need not 
look beyond the instrument itself; that so far as it is 
a receipt for the goods it is susceptible of explanation 
or contradiction, the same as any other receipt; that 
the whole question is one of the law of agency; that 
it is not within the scope of the authority of the ship- 
ping agent of a carrier to issue bills of lading where 
no property is in fact received for transportation; that 
the extent of his authority, either real or apparent, is 
to issue bills of lading for freight actually received ; 
that his real and apparent authority —i. e., the power 
with which his principal has clothed him in the char- 
acter in which heis held out to the world—is the 
same, viz., to give bills of lading for goods received for 
transportation; and that this limitation upon his au- 
thority is known to the commercial world, and there- 
fore any person purchasing a bill of lading issued by 
the agent of acarrier acts at his own risk as respects 
the existence of the fact (the receipt of the goods) 
upon which alone the agent has authority to issue the 
bill, the rule being, that if the authority of an agent 
is known to be open for exercise only in a certain 
event, or upon the happening of a certain contingency, 
or the performance of a certain condition, the occur- 
rence of the event, or the happening of the contin- 
gency, or the performance of the condition, must be 
ascertained by him who would avail himself of the re- 
sults ensuing from the exercise of the authority. An 
examination of the authorities also shows that they 
apply the same principle whether the bill of lading was 
issued frauduleutly and collusively or merely by mis- 
take. The only States that we have found in which a 
contrary rule has been adopted are New York, Kan- 
sas, Nebraska, apparently Illinois, and perhaps Penn- 
sylvania. Armour v. Railway Co., 65 N. Y. 111; Bank 
of Batavia v. New York, etc., R. Co., 106 id. 195; Sioux 
City, etc., R. Co. v. First Nat. Bank, 10 Neb. 556; Rail- 
road Co. v. Larned, 103 Ill. 293; Brooke v. Railroad 
Co., 108 Penn. St. 529. The reasoning of these cases is, 
in substance, that the question does not at all depend 
upon the negotiability of bills of lading, but upon the 
principle of estoppel in pais; that where a principal 
has clothed an agent with power to do an act in case 
of the existence of some extrinsic fact, necessarily and 
peculiarly within the knowledge of the agent, and of 
the existence of which the act of executing the power 
is itself a representation, the principal is estopped 
from denying the existence of the fact, to the preju- 
dice of a third person, who has dealt with the agent 
or acted on his representation in good faith in the or- 
dinary course of business. This rule this court in 
effect adopted and applied in McCord v. Telegraph Co., 
39 Minn. 181. It is urged that force is added to this 
reasoning in view of the fact that bills of lading are 
viewed and dealt with by the commercial world as 
quasi negotiable, and consequently it is desirable that 
they should be viewed with confidence and not dis- 
trust; and that for these considerations it is better to 
cast the risk of the goods not having been shipped 
upon the carrier, who has placed it in the power of 
agents of his own choosing to make these representa- 
tions, rather than upon the innocent consignee or in- 
dorsee, who, as a rule, has no means of ascertaining 
the fact. If the question was res integra, we confess 
that it seems to us that this argument would be very 
cogent. But, on the other hand, it may be said that 
carriers are not in the business of issuing and dealing 
in bills of lading in the same sense in which bankers 
issue and deal in bills of exchange; that their business 
is transporting property, and that if the statements in 
the receipt part of bills of lading issued by any of their 





numerous station or local agents is to be held conclu- 
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sive upon them, although false, it would open so wide 
a door for fraud and collusion that the disastrous con- 
sequences to the carrier would far outweigh the incon- 
venience resulting to the commercial world from the 
opposite rule. It is also to beadmitted that it requires 
some temerity to attack either the policy or the sound- 
ness of a rule which seems to have stood the test of 
experience, which has been approved by so many emi- 
nent courts, and under which the most successful com- 
mercial nation in the world has developed and con- 
ducted her vast commerce ever since the inception of 
carriers’ bills of lading. But on questions of commer- 
cial law it is eminently desirable that there be uni- 
formity. It is even more important that the rule be 
uniform and certain than that it be the best one that 
might be adopted. Moreover, on questions of general 
commercial law the Federal courts refuse to follow the 
decisions of the State courts, and determine the law 
according to theirown views of what it is. It is there- 
fore very desirable that on such questions the State 
courts should conform to the doctrine of the Federal 
courts. The inconvenience and confusion that would 
follow from having two conflicting rules on the same 
question in the same State, one in the Federal courts 
and another in the State courts, is of itself almost a 
sufficient reason why we should adopt the doctrine of 
the Federal courts on this question. To do other- 
wise, so long as the jurisdiction of those courts so 
largely depends on the citizenship of suitors, would 
really result in discrimination against our own citizens. 
In deference therefore to the overwhelming weight of 
authority, but without committing ourselves to all the 
reasoning of the decided cases on the subject of the 
law of agency, we deem it best to bold that a bill of 
lading issued by a station or shipping agent of a rail- 
road company or other common carrier, without re- 
ceiving the goods named in it for transportation, im- 
poses no liability upon the carrier, even to an innocent 
consignee or indorsee for valae, and that the rule is the 
same whether the act of the agent was fraudulent and 
collusive, or merely the result of mistake. Of course 
this is predicated upon the assumption that the au- 
thority of the agent is limited to issuing bills of lading 
for freight received before, or concurrent with, the 
issuing of the bills, which would be the presumption 
in the absence of evidence to the contrary. No 
doubt a carrier might adopt a different mode of doing 
business by giving his agents authority to issue bills of 
lading for goods not received, so as to render him lia- 
ble in such cases to third parties. 

In each of the first two cases the judgment, and in 
each of the last two the order appealed from, is re- 
versed, and in each of the four cases a new trial is di- 
rected. 

Ordered accordingly. 


VANDERBURGH, J., did not sit. 


GIFT — PROMISE TO MAKE — STATUTE OF 
LIMITATIONS — TRUST. 


NEW YORK SUPREME COURT. 


HAMER Vv. Sipway.* 


An uncle promised his nephew that if he would not drink, 
smoke, play cards for money, or play billiards, until he 
was twenty-one years of age, he would give him $5,000 on 
that day. Held, not enforceable for want of considera- 
tion. 

The nephew came of age in 1875. The action was brought in 
1887. Held, barred by the statute of limitations, there 
being no trust. 











* 37 Hun, 228. 





 - action was brought in December, 1887, to 1, 

cover $5,000 with interest from February 6, 1895, 
alleged to be on deposit with William E. Story, the 
defendant’s testator, on the 6th day of February, 1875, 
which sum it was alleged that the said William p 
Story had promised and agreed to pay wheneye 
thereunto duly requested to do so. Judgment fo 
plaintiff. 


Lewis & Moot, for appellant. 
Swift & Weaver, for respondent. 


MarTIN, J. The respondent seeks to uphold ther. 
covery in this action primarily on the ground, that jy 
March, 1869, the defendant’s testator promised hig 
nephew, William E. Story (to whose rights the plain. 
tiff claims to have succeeded), that if he would not 
drink, smoke, play cards for money, or play billiards 
until he was twenty-one years of age, he, the testator, 
would give him $5,000 on that day, and that that trang. 
action constituted a valid and binding contract be 
tween the parties which can be enforced against the 
testator’s estate. 

Thus at the threshold of this investigation, we are 
presented with the broad question, whether what oc 
curred at that time amounted to a valid and binding 
contract. The nature and character of this transa 
tion will perhaps be better understood if we here 
group the evidence as to what was said and done by 
the parties. The testimony introduced by the plain 
tiff was to the effect, that in March, 1869, when the 
testator and William E. Story were attending the 
golden wedding of the father of thw testator, he said 
to William, ‘* Willie, I am going to make you a propo- 
sition.’’ Willie told him he would like to hear it; that 
the testator then said, “If you will not drink any 
liquor, will not smoke, will not play cards or billiards 
until you are twenty-one, I will give you $5,000 that 
day.’’ “Of course if you want to play for fun, that I 
don’t consider playing cards.’ Willie said he would 
endeavor to carry it out, that he would do it. The 
plaintiff also proved by the witness, Maggie E. Judson, 
that she was in the employ of William’s father from 
1864 for five or six years and boarded in the family; 
that during that time the testator frequently visited 
there, and during those visits she frequently heard 
him, when in conversation with the family, make the 
statement that he had $5,000 in bank for his nephew, 
William E. Story, and that on two occasions he made 
the statement to her that he had $5,000 on deposit in 
the bank for his little nephew, William E. Story, when 
he became of age. This witness further testified that 
she never heard him mention any contract between 
himself and his nephew. This nephew was only s 
child then of eight or ten years of age. On cross-€% 
amination the witness testified: ‘* Just what he said 
to me was, I have $5,000 on deposit in the bank at in- 
terest for Willie when he comes of age. He also said 
at the same time that when Willie came of age, if 
every thing was favorable, he would start him in busi- 
ness and help him, and he said he thought this $5,000 
would be something for him to look forward to that 
would stimulate him to do right; and if he was steady 
and industrious this would be a good start, and if be 
was not, this would be enough for him to squander.” 
The plaintiff also proved that the relations between 
the testator and his nephew were intimate. 

When William became twenty-one years of age he 
wrote the testator the following letter: 


“Dear Uncie.— I am twenty-one years old to-day, 
and I am now my own boss, and I believe, according 
to agreement, that there is due me $5,000. I have lived 
up to the contract to the letter in every sense of the 
word.” 
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The teatator’s reply to this letter, so far as material 

to the questions involved in this case, was as follows: 
BuFFALO, February 26, 1875. 
«Ww. F. Story, JR.: 

“Pear NEPHEW.—Y ou letter of the 31st ult. came to 
hand all right saying you had lived up to the promise 
made to me several years ago. I have no donbt but 
what you have, for which you shall have $5,000 as I 
promised you. Ihad the money in the bank the day 
you were twenty-one years old that I intended for 
you, and you shall have the money certain. Now 
Willie, Ido not intend to interfere with this money 
jn any way until I think you are capable of taking care 
of it, and the sooner that time comes the better it will 

ease me; I would hate very much to have you start 
out in some adventure that you thought all right and 
lose this money in one year. The first $5,000 I got to- 
gether cost me a heap of hard work. * * * Willie, 
you are twenty-one, and you have many athing to 
learn yet. This money you have earned much easier 
than I did, besides acquiring good habits at the same 
time, aud you are quite welcome to the money; hope 
you will make good use of it. I was ten long years 
getting this together after I was your age. Now, hop- 
ing this will be satisfactory, I stop. * * * 

“P. 8. You can consider this money on interest.” 


From this evidence can it be properly said that there 
was a valid contract between the parties by which the 
testator became legally bound to pay William E. Story 
$5,000 when he became twenty-one years of age if he 
refrained until that time from indulging in the habits 
mentioned? The appellant claims not. His conten- 
tion is, that what occurred between the parties did not 
amount to and was not understood or intended by 
them as a legal and binding contract, but that it was 
simply a promise by the testator to make his nephew 
agift of the sum of $5,000 when he became twenty-one 
years of age if he should abstain from the evil and un- 
necessary habits referred to. The evidence, we think, 
shows that such was the nature and effect of that 
transaction. 

The promise of the testator, as testified to by the plain- 
tiffs witnesses, was that if his nephew would refrain 
from smoking, drinking and gambling during his mi- 
nority, he would give him $5,000 on the day he became 
ofage. It will be observed that this promise was not 
that he would pay him that amount for any service to 
be performed for the testator, but that he would give 
him that amount as a gratuity, as an incentive to his 
nephew to become a sober and worthy man, free from 
evil and useless habits. In its ordinary and familiar 
signification the word ‘‘give’’ means to transfer 
gratuitously, without any equivalent. Presumably, 
the word was used in that sense by the testator. Un- 
less the evidence shows that it was used in some other 
sense, its ordinary signification should be givenit. We 
find no sufficient evidence in this case to hold that the 
word “give” was used otherwise than in its ordinary 
sense. The evidence of the witness Judson shows that 
when Willie was achild only eight or ten years of age 
the testator contemplated making him a gift of that 
sum when he became of age, and that he frequently 
mentioned his purpose in the family of his brother, 
and that he also contemplated starting him in busi- 
ness at that time if every thing was favorable. Thus 
the purpose of the testator would seem not to have 
been a new one arising at that time, but one which 
had existed for years, and which was known to the 
family. This witness also testified that this contem- 
Plated gift was not only a subject of frequent con- 
Versation between the testator and his brother's fam- 
ily, but that he conversed with her in relation to it 
Upon at least two occasions, and still she never heard 

any thing about any contract between the testator and 
William. his testimony tends to sustain the appel- 








lant’s claim that the arrangement between the par- 
ties was in the nature of a promised gift by the 
testator. 

But it may be said that the correspondence be- 
tween the parties when William became of age tends 
to show that the arrangement was as claimed by the 
respondent. It is true that William, in his letter to 
the testator, refers to the arrangement between them 
as an agreement or contract, and states that he be- 
lieves there is his due $5,000, but in the testator’s re- 
ply to that letter he mentions the $5,000 only as a 
sum which he had promised to his nephew. In this 
letter there is nothing reflecting any light upon the 
original transaction which shows that the testator 
recognized any legal liability or binding contract 
upon which he regarded himself as indebted to his 
nephew. On the contrary, the testator’s letter is in- 
consistent with that idea, for after stating that he had 
the money in the bank that he intended for him (Wil- 
liam), and after he again promised that he should 
have it, the testator states unqualifiedly that he does 
not intend to interfere with this money in any way 
until he thinks William capable of taking care of it. 
Thusjthe testator, instead of recognizing any legal lia- 
bility to pay the money when William became twenty- 
one years of age, treated the matter just as he doubt- 
less understood it, as a promise to make a gift at that 
time, and he then, in effect, refused to perfect the 
gift by delivery, but insisted upon retaining it under 
his own dominion and control until he should think 
William capable of taking care of it. When this let- 
ter was received by William the evidence fails to 
show that he objected to it, or claimed that he had 
any right to the money until such time as the testator 
should see fit to give it to him. This evidence is in- 
consistent with the existence of a valid contract, and 
consistent only with the appellant’s theory that this 
transaction was a mere promise to make a gift, and 
that both parties so*regarded it. We think the trans- 
action between the testator and William E. Story 
amounted to no more than a promise on the part of 
the testator that he would give William $5,000 when 
he became twenty-one years of age if he should prove 
himself worthy of it by abstaining from certain use- 
less, evil and expensive habits. As was said by An- 
drews, J., in Beaver v. Beaver, 117 N. Y. 428, 429: 
‘The elements necessary to constitute a valid gift are 
well understood and are not the subject of dispute. 
There must be on the part of the donor an intent to 
give, and a delivery of the thing given, to or for the 
donee, iu pursuance of such intent, and on the part of 
the donee, acceptance. The subject of the gift may be 
chattels, choses in action, or any form of personal 
property, and what constitutes a delivery may depend 
on the nature and situation of the thing given. The de- 
livery may be symbolical or actual, that is, by actually 
transferring the manual custody of the chattel to the 
donee, or giving to him the symbol which represents 
possession. In case of bonds, notes or choses in ac- 
tion, the delivery of the instrument which represents 
the debt is a gift of the debt, if that is the intention; 
and so also where the debt is that of the donee it may 
be given, as has been held, by the delivery ofa receipt 
acknowledging payment. Westerlo v. De Witt, 36 N. 
Y. 340: Gray v. Barton, 55 id. 72; 2 Schoul. Pers. Prop., 
§ 66 et seq. The acceptance also may be implied where 
the gift, otherwise complete, is beneficial to the donee. 
But delivery by the donor, either actual or construct- 
ive, operating to divest the donor of possession of and 
dominion over the thing, is a constant and essential 
factor in every transaction which takes effect asa com- 
pleted gift. Any thing short of this strips it of the 
quality of completeness which distinguishes an inten- 
tion to give, which alone amounts to nothing, from 
the consummated act, which changes the title. The 
intention to give is often established by most satisfac- 
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tory evidence, although the gift fails. Instruments 
may be ever so formally executed by the donor, pur- 
porting to transfer title to the donee, or there may be 
the most explicit declaration of an intention to give, 
or of an actual present gift, yet unless there is deliv- 
ery the intention is defeated. Several cases of this 
kind have been recently considered by this court: 
Young v. Young, 80 N. Y. 438; Jackson v. Twenty- 
Third St. Ry. Co., 88 id. 520; Jn re Crawford, 113 id. 
560.” Therefore as the gift in this case was not com- 
pleted by a delivery of the subject of it, it was invalid 
and could not form the basis of a recovery in this 
action. 

If however it could be held that the transaction be- 
tween the testator and William E. Story was intended 
by the_parties asa valid agreement by the testator to 
pay his nephew $5,000 to induce him to abstain from 
smoking, drinking and gambling until he was twenty- 
one years of age, stillit would be very difficult to dis- 
cover any sufficient consideration to uphold such an 
agreement. There was doubtless a motive for this 
promise, but was there a consideration? There are 
many motives which may induce an agreement which 
do not furnish sufficient consideration to uphold it. 
It may be that the testator was morally bound to keep 
his promise, but a gratuitous promise, not under seal, 
however strong may be the motives, or even the moral 
duty on which it rests, will not be enforced by courts 
of justice. The doctrine that a moral obligation may 
become legally binding through an express promise, 
though formerly held in England and in the United 
States, has since been generally repudiated, except in 
Pennsylvania. That doctrine now forms no part of 
the jurisprudence of this State. Only a valuable con- 
sideration will uphold an executory contract. The con- 
sideration must be something of value, something 
either beneficial to one party or disadvantageous to 
the other in a pecuniary sense. How can it be said 
that William E. Story has perfofmed any act which 
was in any pecuniary sense either beneficial to the tes- 
tator or disadvantageous to himself by abstaining 
from habits which would have been not only expen- 
sive, but which were unnecessary and evil in their ten- 
dency ? 

The only case cited by the respondent which tends 
to give the slightest countenance to the doctrine con- 
tended for is that of Shadwell v. Shadwell, 9 C. B. (N. 
S.) 169, but that case is clearly distinguishable from 
this. The decision in that case may well be sustained 
upon the ground that the plaintiff made a material 
change in his position and incurred additional pecu- 
niary liabilities. While in the case cited it might be 
said that the nephew changed his position by his 
marriage, and thus incurred additional pecuniary 
liabilities at the request of his uncle, such is not the 
case at bar. If the nephew in this case changed his 
position by abstaining from expensive habits which 
could in no way benefit him, it did not in any way add 
to his pecuniary liability, but could only have resulted 
to his pecuniary benefit. We doubt if there was any 
sufficient consideration to uphold an agreement be- 
tween the testator and his nephew, even if the trans- 
action between them were to be regarded as such. 

Again, if it were admitted that this agreement was 
intended as a contract between the parties, and not as 
a gift, and that the consideration was sufficient to up- 
hold it, still the plaintiff's right of recovery would be 
barred by the statute of limitations. If there was a 
contract between the parties, it was that the testator 
should pay his nephew $5,000 when he became twenty- 
one years of age. If this claim was ever due, it became 
due at that time. It was then that William demanded 
it, and the testator, in effect, declined to pay it until 
such time as he should think William capable of taking 
care of it. If William ever had a cause of action 
agaiust the testator, it arose when he became twenty- 





——— 
one years of age and more than twelve years before 
the commencement of this action. 

But it is claimed by the respondent that the letter 
of the testator, interpreted in the light of the gy. 
rounding circumstances, established a trust in favor 
of William and made the testator a trustee of the sun 
of $5,000 which he had promised William. The case of 
Martin v. Funk, 75 N. Y. 134, and kindred cages ar 
relied upon as sustaining that claim. The cases cite 
are to the effect that where a trust is declared, 
whether in a third person or in the donor, it is not ¢&. 
sential that the property should be possessed by the 
cestui que trust, or that the latter should be informed 
of the trust. 

It will be seen by an examination of the cases relied 
upon, that they were cases where there was an up. 
equivocal declaration of a trust. In the case at bar 
there was no declaration of a trust either by the test. 
tor’s letter or otherwise. There was no evidence jg 
the case that the testator ever deposited any moneyin 
the bank in the name of his nephew, or that he eve 
deposited any in his own name as trustee for him. The 
letters and other proof were, at most, to the effect that 
the testator had money in the bank that he intended 
for William, with which he did not propose to inter. 
fere until he thought William capable of taking care 
of it, but that William could consider the money on 
interest. This evidence fails far short of the require 
ments necessary to create a valid trust, even under the 
authorities cited by the respondent. As was further 
said by Andrews, J., in Beaver v. Beaver, supra, which 
was a case somewhat similar to this: ‘To constitute 
a trust there must be either an explicit declaration of 
trust, or circumstances which show beyond reasonable 
doubt that a trust was intended to be created. It 
would introduce a dangerous instability of titles if any 
thing less was required, or if 2» voluntary trust inter 
vivos could be established in the absence of express 
words, by circumstances capable of another construc 
tion, or consistent with a different intention.” See 
also Young v. Young, 80 N. Y° 422; Hone v. De Pey 
ster, 3 How. Pr. (N. S.) 422; S. C., 103 N. Y. 662; Inte 
Crawford, 113 id. 560. 

We are unable to discover any ground upon whichit 
can be held that the testator intended to establish s 
trust in favor of William, or to constitute himself s 
trustee of the $5,000 in question. It seems to us 
that the evidence, at most, discloses an unexecuted 
promise by the testator to give William $5,000 when 
he became of age, if he proved himself worthy of it, 
and that upon his attaining his majority, tho testator 
again promised to make the same gift, with the addi- 
tion of the interest, when he should consider his 
nephew capable of taking care of it. As there was in 
this case neither an express declaration of a trust, nor 
circumstances which show that a trust was intended, 
it follows that the recovery in |this action cannot be 
sustained upon that ground. 

Moreover the evidence in this case is far from satit 
factory. It tends to show quite clearly that the testa- 
tor, during his life-time, had fulfilled his promise to 
his nephew. Soon after the letter of the testator was 
written we find William engaged in business with bis 
father. He had borrowed $2,500 of the testator, for 
which he gave his promissory note. Subsequently he 
and his father failed in business and were declared 
bankrupts. In the schedules filed in that proceeding 
he makes no mention of any claim or debt against the 
testator, and when required to state any and all money 
or debts that were due or owing to him, he declared 
there were none except those which were mentioned, 
which did not include this claim. He also declared 
upon his oath that there was no money held in trust 
for him by any one. After this the testator trant 
ferred to William and his father $11,000 worth of 
goods, for which he received two $1,000 notes and @ 
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release under seal executed by both, which 
proad enough to cover this claim. 

The plaintiff seeks to avoid the effect of this evi- 
dence by proving that the plaintiff's claim had been 
previously assigned by William to his wife, and that 
the testator knew of such assignment when the re- 
jease was given. The credibility of that testimony is 
materially shaken by the fact that when this action 
was brought no such assignment was alleged, but the 
plaintiff alleged in her compiaint that she acquired 
title to this claim directly from William by an assign- 
ment made February 3, 1887. The plaintiff's attorney, 
who drew that complaint, also swears that such an as- 
sigument was before him when he drew it. It may be 
that the assigument was made by William to his wife, 
as alleged and proved, but it is certainly very remark- 
able that that fact should have been forgotten by them 
until the defendant pleaded a release as a defense to 
thisaction. It would seem that either William, his 
wife, or the plaintiff must have remembered the fact, 
if it existed, either when the claim against the testa- 
tor’s estate was made, verified and presented, or when 
the original complaint in this action was prepared. 
Without stating the evidence in further detail, it cer- 
tainly is not satisfactory to us. In a case like this, 
where the estate of a dead man is assaulted by dissat- 
isfied relatives, it is the duty of a court to scrutinize 
the evidence given to sustain such an assault quite 
carefully, and such a claim should be allowed only 
upon fair, reliable and consistent evidence, which 
shows that itis a just one. If there were no other 
questions in the case except the question whether the 
plaintiff's claim had been paid and released, we should 
beinclined to regard it as our duty to grant a new 
trial upon the ground that the decision was against the 
weight of evidence. We are however of the opinion 
that there was no legal contract between the parties 
sufficient to uphold the recovery in this case, and that 
the judgment should be reversed. 

Judgment reversed and a new trial ordered, with 
costs to abide the event. 


Harpy, P. J., and MERWIN, J., concurred. 
———_ e-— -— 


CONSTITUTIONAL LAW — DUE PROCESS OF 
LAW—SERVICE BY PUBLICATION. 


MINNESOTA SUPREME COURT, JULY 17, 1890. 


BARDWELL V. ANDERSON. 


In actions in personam of a strictly judicial character, and 
proceeding according to the course of the common law, 
service of the summons, by publication in a newspaper, 
upon resident defendants, who are personally within the 
State, and can be found therein, is not ‘‘due process of 
law.” Therefore a statute allowing such service in ac- 
tions to foreclose mortgages, is unconstitutional and 


ve 
eo from District Court, Hennepin county, 
Smith, J. 


Daniel Fish, for appellants. 
Harlan P. Roberts, for respondents. 


MITCHELL, J. The questions raised by this appeal 
involve the construction and validity of the provisions 
of section 28, title 2, chapter 81, General Statutes, 1878, 
relating to the service of the summons in actions for the 
foreclosure of real-estate mortgages, which by section 
8, chapter 90 of the same statutes, are made also appli- 
cable to actions to enfurce mechanics’ liens. This ac- 
tion was one to enforce a mechanic's lien; the com- 
Plaint alleging that the defendant Collins claimed a 
lien or interest in the property on which the lien was 





sought to be enforced, but that it was subsequent and 
inferior to plaintiffs’ lien, and that no personal claim 
was made against him. It nowhere appears whether 
Collins was or was not a resident of the State. It must 
therefore be presumed that he was a resident, and 
could have been found within the jurisdiction of the 
court. The only service of the summons upon him 
was by publication, and no affidavit for publication 
was ever filed with the clerk of the court, as provided 
by section 64, chapter 66, id. Judgment was entered 
against him on default, which he moved to have set 
aside on the ground that the court had never acquired 
jurisdiction of his person, because there had been no 
valid service of the summons. From an order deny- 
ing this motion he appeals. 

The legislation in this State regarding substituted 
service by publication of the summons in civil actions 
has been somewhat incongruous and complicated, the 
history of which in detail might be interesting, but 
not profitable for present purposes. Suffice it to say 
that from the earliest days of the Territory down at 
least to 1866, such substituted service in actions strictly 
judicial in their nature, and proceeding according to 
the course of the common law, was only allowed where 
the defendant could not be found within the State; 
personal service being, iu accordance with the uniform 
rule and practice from time immemorial, required in 
all cases where the defendant could be found, and ser- 
vice made upon him, within the jurisdiction of the 
court. And prior to 1869 an order of court granted 
upon an affidavit showing a state of facts authorizing 
service by publication was necessary ; but by chap- 
ter 73, Laws 1869, publication was permitted merely 
upon filing the affidavit with the clerk of the court, an 
order of the court being no longer required. The filing 
of the affidavit is however a condition precedent to a 
valid service by publication upon a non-resident de- 
fendant. Barber v. Morris, 37 Minn. 194. The first 
appearance of any thing like section 28, title 2, chapter 
81, General Statutes of 1878, was in the Revision of 
1866, where it will be found as section 25 of the same 
title and chapter. This was amended by chapter 74, 
Laws of 1868, so as to read as it is now, except that the 
word ‘‘ personal,’’ qualifying the word ‘ judgment,’’ 
was omitted. This rendered it meaningless and inope- 
rative unless, by a very liberal and hardly allowable 
construction, the word “ personal” could be read into 
it. It remained in this form until March 7, 1878, when, 
by chapter 6 of the Laws of that year, the word “ per- 
sonal was restored, so that it read as now found in the 
General Statutes of 1878. Inthe meantime, title 1 of 
chapter 81, to which it refers, had been repealed by chap- 
ter 121, Laws of 1877, and foreclosure by advertisement 
entirely abolished. This mode of foreclosure was 
however restored by an act (chap. 53, Laws 1878) also 
passed March 7, but to take effect April 1, 1878, and 
which is now title 1, chapter 81, General Statutes of 
1878. It is also worthy of note that on February 28, 
1878 (only eight days before the last amendment of 
§ 25, tit. 2, chap. 81, Gen. Stat. 1866), the Legislature 
added a sixth subdivision to section 49, chapter 66, 
Geueral Statutes of 1866, enumerating the cases where 
@summons might be served by publication on non- 
resident defendants, which is as follows: ‘‘ When the 
action is to foreclose a mortgage, or to enforce a lien 
of any kind, on real estate in the county where the ac- 
tion is brought.’’ Laws 1878, chap. 9. So much for the 
history of the legislation bearing upon the questions 
before us. 

The provisions of General Statutes of 1878, chapter 
81, title 2, with which we have now to do are as fol- 
lows: ‘Sec. 27. Actions for the foreclosure of mort- 
gages shall be governed by the same rules and provis- 
ions of statute as civil actions, except as herein other- 
wise expressly prescribed. Sec. 28. Service by publi- 
cation of the summons in the manner provided in seo- 
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tion 5 of title 1 of this chapter, for publication of the 
notice of sale therein specified, may be made upon all 
parties to the action against whom no personal judg- 
ment is sought; and in such case judgment may be 
taken, without giving security as to those parties, at 
the expiration of twenty days after the completion of 
the period of publication. But such parties, or any of 
them, shall be permitted to appear and defend, upon 
good cause shown, at any time before final decree.” 

The questions presented are two: First. Was sec- 
tion 28 intended to provide, that in actions to fore- 
close mortgages, the summons might be served by pub- 
lication on resident defendants who could be found in 
the State? And asa subsidiary question, whether the 
provisions of section 64, chapter 66, General Statutes 
of 1878, providing for the filing of an affidavit with the 
clerk of the court, are applicable to such cases. Sec- 
ond. If the statute thus provides for service by publi- 
cation on resident defendants, does such service con- 
stitute ‘‘due process of law?’’ We infer from the 
memorandum of the district judge that the subsidiary 
branch of the first question was the main, if not the 
only, point urged before him; and the second question 
is so faintly raised by the defendant in this court 
that we would hardly deem it incumbent on us to con- 
sider it, if the interests of no one but himself would 
be affected by an erroneous assumption of the validity 
of such a statute. 

We think it clear that the expression “ personal 
judgment ”’ is here used in the sense of a money judg- 
ment for the mortgage debt; and while the legislation 
on the subject, as we have narrated it, has been rather 
incongruous in some respects, and while we have been 
unable to discover where the commissioners who pre- 
pared the Revision of 1886 found any precedent for 
so radical a departure from the uniform course of ju- 
dicial procedure from time immemorial, and while we 
are unable to conceive what considerations induced 
them to adopt it, yet its plain and unequivocal lan- 
guage compels us to the conclusion that this statute 
was intended to provide that service of the summons 
by publication might be made on all detendants in 
foreclosure suits whom it was not sought to! hold per- 
sonally liable for the mortgage debt, although resi- 
dents of the State, and persunal service might be made 
on them within its jurisdiction. And if this be so, it 
would seem to follow that the provisions of section 64, 
chapter 66, as to filing an affidavit, could not apply to 
such cases; for by the very terms of that section it is 
only applicable to cases where the defendant is a non- 
resident and cannot be found within the State. Where 
such are not the facts, the required affidavit cannot be 
truthfully made. 

The only remaining question therefore is whether it 
is competent for the Legislature to authorize such ser- 
vice in such actions upon residents of the State per- 
sonally present, and capable of being found, and per- 
sonally served, within its jurisdiction. Is such service 
**due process of law?’’ In determining this question 
it becomes important, first, to consider the character 
of an action to foreclose a mortgage. It is not an ac- 
tion in rem, but an action in personam. It is true it has 
for its object certain specific real property against 
which it is sought to enforce the lien of the mortgage, 
and in that sense it partakes somewhat of the nature 
of a proceeding in rem, but not differently, or in any 
other sense, than do actionsin ejectment, replevin, for 
specific performance of a contract to convey, to deter- 
mine adverse claim to real estate, and the like. The 
rights and equities of all parties interested in the mort- 
gaged premises are to be adjusted in the action, which 
proceeds, not against the property, but against the 
persons; and the judgment binds only those who are 
parties to the suit, and those in privity ‘with them. 
Whalley v. Eldridge, 24 Minn. 358. Next, it is not only 
an action in personam, but is also strictly judicial in 
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its character, proceeding according to the due cours 
of common law, like any other ordinary action cog. 
nizable in courts of equity or common law, These 
facts are important for the reason that what would 
be due process of law in one kind of proceeding might 
not be such in another, for reasons that will be alluded 
to hereafter. 

No court has evera ttempted to give a complete orex. 
haustive definition of the term “ due process of law,” 
for it is incapable of any such definition. All thateqy 
be done is to lay down certain general principles, ang 
apply these to the facts of each case as they arise. Mr. 
Webster, in his argument in the Dartmouth College 
Case, gave an exposition of the words “law of the 
land,” and “ due process of law,” which has often beep 
quoted by the courts with approval, viz.: “The gen. 
eral law, which hears before it condemns; which pro. 
ceeds upon inquiry, and renders judgment only after 
trial.’”’ In judicial proceedings, ‘due process of law” 
requires notice, hearing and judgment. It does not 
mean, of course, the general body of the law, common 
and statute, as it was at the time the Constitution took 
effect; for that would deny to the Legislature the 
power to change or amend the law in any particular. 
Neither on the other hand, does “‘ the law of the land,” 
or “due process of law,’’ mean any thing which the 
Legislature may see fit to declare to be such; for there 
are certain fundamental rights, which our system of 
jurisprudence has always recognized, which not even 
the Legislature can disregard in proceedings by which 
a person is deprived of life, liberty or property; and 
one of these is notice before judgment in all judicial 
proceedings. Although the Legislature may at its 
pleasure provide new remedies or change old ones, the 
power is nevertheless subject to the condition that it 
cannot remove certain ancient land-marks, or take 
away certain fundamental rights which have been al 
ways recognized and observed in judicial procedures. 
Hence it becomes important, in determining what kind 
of notice would constitute ‘‘ due process of law” in 
any judicial proceeding affecting a man’s property, to 
ascertain what notice has always been required and 
deemed essentially necessary in actions or proceedings 
of that kind, according to that system of jurisprudence 
of which ours is derivative. In proceedings in rem, a 
in admiralty and the like, where the process of the court 
goes aguinst the thing which is in the custody of the 
court,and technically the defendant,and personsare not 
made parties to the suits but come in rather as inter 
venors, it is not essential to the jurisdiction that the 
persons having an interest in the thing to be affected 
by the judgment should have personal notice of the 
proceeding, or in fact any other notice than such as ji 
implied in the seizure of the thing itself. There are 
other proceedings in the nature of proceedings in rem, 
many of them not strictly judicial, and none of them 
proceedings according to the course of the common 
law, such as the probate of wills, administration on the 
estate of deceased persons, the exercise of the right of 
eminent domain, the exercise of the power of tat» 
tion, which affect property rights, but in which pe 
sonal notice to persons interested in the subject or ob 
ject of the proceedings has never been deemed necer 
sary. Some form of substituted service of notice, # 
by publication, has always, from considerations o 
public policy or necessity, been deemed appropriateto 
such proceedings, and hence, as to them, ** due proves 
of law.” But we think that from the earliest periad 
of English jurisprudence down to the present, a8 
as in the jurisprudence of the United States derived 
from that of England, it has always been considered # 
cardinal and fundamental principle, that in actions i 
personam proceeding according to the course of com 
mon law, personal service (or its equivalent, % by 
leaving a copy at his usual place of abode) of the 
process or summons must be made on all defondaols 
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resident and to be found within the jurisdiction of the 
court. We do not mean that the term “ proceeding 
according to the course of the common law,” as used 
in the books, is to be understood as meaning, neces- 
sarily and always, personal or actual service of pro- 
cess; for although service by publication is of modern 
origin, there has always been some mode by which ju- 
risdiction has been obtained at common law by some- 
thingamounting to, or equivalent to, constructive ser- 
vice, where the defendant could not be found and 
served personally. But what we do mean to assert is 
that the right to resort to such constructive or substi- 
tuted service in personal actions proceeding according 
to the course of the common law rests upon the neces- 
sities of the case, and has always been limited and re- 
stricted to cases where: personal service could not be 
made because the defendant was a non-resident, or had 
absconded or had concealed himself for the purpose of 
avoiding service. As showing what means were re- 
sorted toas amounting or equivalent to constructive 
service, and how strictly it was limited to cases of ne- 
cessity by both courts of common law and Courts of 
Uhancery, reference need only be had to 3 BI. Com. 
283, 44. 

Asa substitute for the means formerly resorted to in 
England in such cases, most of the American [States 
have adopted service of the process or summons by 
publication. But we have found no statute, except 
the one now under consideration, which has assumed 
to authorize such a mode of service, and have found 
no case where its validity has been sustained by the 
courts, except as to defendants who could not be 
found within the jurisdiction either because of non- 
residence, or because they had absconded or concealed 
themselves to avoid the service of process. We think 
this will be found true in every instance, from the 
earliest decisions on the subject down to the latest ut- 
terance of the Supreme Court of the United States in 
Arndt v. Grigys, 10 Sup. Ct. Rep. 557, in which that 
court took occasion to set at rest some misapprehensions 
as tothe scope of their previous decision in Hart v. San- 
som, 110 U. S. 151. We think it would be asurprise to the 
bench and the bar of the country if it should be held 
that process or summons in ordinary civil actions 
might be served on resident defendants, present and 
capable of being found within the jurisdiction of the 
court, merely by publication in a newspaper. The 
dangers and abuses that would arise from such a prac- 
tice are too apparent to require to be named or even 
suggested. So radical a departure is this from the 
uniform and well-established ideas of what constitutes 
due process of law in such cases, that although this act 
has been on the statute books for twenty-four years, 
we doubt whether one lawyer in twenty is aware of its 
existence; and we have yet to hear of any case, except 
the present where any one has ventured to act upon it. 

It is, in our judgment, beyond the power of the Leg- 
islature to disregard so fundamental and long-estab- 
lished a principle of our jurisprudence. Service by 
publication, under such circumstances, is not ‘due 
Process of law,” and therefore any statute assuming to 
authorize it is unconstitutional. It would be of little 
use to cite authorities upon a subject which has been 
80 much and so often discussed in its many phases, 
4&8 each case must be determined upon its own 
facts, and hence the decided cases would ordinarily be 
in point only by way of analogy. See however Brown 
¥. Board, 50 Miss. 468. Order reversed. 


——_>___— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


PRUBANCE—TAXATION—CONSTRUCTION OF STATUTE. 
ws of 1886, chapter 679, ‘An act to provide for the 








taxation of fire and marine insurance companies,”’ pro- 
viding (§ 1) that all such companies doing business in 
the State shall pay a certain tax on the amount of their 
premiums; that their real estate shall continue to be 
assessed and taxed for State, city, town, county, vil- 
lage, school or other local purposes, but their personal 
property, franchise and business shall be exempt from 
all assessment or taxation, “except as in thie act pre- 
scribed,” provided that the fire department shall not 
be affected—applied as wellto local as to State taxa- 
tion and assessment. The counsel for the tax commis- 
sioners however insists that the exemption exists only 
regarding taxation on such property, franchise or busi- 
ness as may be imposed directly by the State, and for 
its general purposes, and that the company is still lia- 
ble like other companies to pay local taxes upon this 
same property; and he cites the case of People v. 
Davenport, 91 N. Y. 574, as an authority in support of 
his contention. If the facts in the two cases were 
similar we should be concluded by the decision in that 
case. The two statutes are however quite dissimilar. 
The title of an act, while no part ef it, may yet be legiti- 
mately resorted to as an aid in determining legislative 
intent when that intent is otherwise somewhat am- 
biguous. This principle has been several times de- 
cided, and in the case above cited (People v. Daven- 
port, 91 N. Y. 574) it is reiterated. Nothing in the title 
would cause one to suppose that the act was to be re- 
stricted to the taxation of such companies for State 
purposes only, and, although if the body of the statute 
did thus restrict it, effect would of course be given to 
the will of the Legislature; yet, when there 1s no such 
restriction in terms in the act, the title may properly 
be looked at to see and appreciate its general scope. 
The act provides by its first section for the case of 
every fire or marine insurance company organized un- 
der the laws of this State or of any foreign country, 
and doing business in this State, and directs a pay- 
ment to the treasurer of the State, as a tax on its cor- 
porate franchise or business in this State, of a sum 
equal to one-half of one per cent upon the gross 
amount of premiums received by such company dur- 
ing the year, on business done in this State by the com- 
pany, whether the premiums were in cash or in the 
form of notes, credit or other substitute for money. 
There is a section which provides for the enforcement 
of the payment of the tax, and the issuing of an in- 
junction against doing any business until itis paid. It 
then provides that “ the lands and real estate of such 
insurance companies shall continue to be assessed and 
taxed where situated for State, city, town, county, vil- 
lage, school or other local purposes; but the personal 
property, franchise and business of all insurance com- 
panies incorporated under the laws of ‘‘this State or 
any other State or country, and doing business in this 
State, and the shares of stock of said companies shall 
hereafter be exempt from all assessment or taxation, 
except as in this act prescribed; provided that this sec- 
tion shall not affect the fire department tax of two per 
cent now required to be paid.” Here is a provision 
which declares that such companies as are therein de- 
scribed, and in regard to their personal property, fran- 
chise and business, shall be exempt from all assess- 
ment or taxation except as provided for in the act. The 
act of 1881 provided for such exemption from taxation 
for State purposes, while the act of 1886, in view of the 
very late history as to the claims of the companies for 
exemption from local taxation, leaves out the restric- 
tion that the exemption is to be for State purposes, 
and provides that the exemption shall be from all tax- 
ation except as provided for in the act. Mindful of the 
construction that would thus in all probability be 
placed upon such language, and to prevent its applica- 
tion to the local tax for the fire department, the pro- 
viso is inserted that the section shall not affect the fire 
department tax of two per cent now required to be 
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paid. Whether the fire department payment is a tax 
or a license is not materia. The Legislature regarded 
it as a tax, for it is so called in the statute. It is not 
called either a tax or a license in the statute imposing 
the payment in regard to the city of New York. 
Consol. St., §§ 522-532. But, whatever it was or is, the 
Legislature evidently assumed that the necessity for 
its payment would have passed away by the passage of 
the section quoted unless kept alive by the express pro- 
viso contained in such section. Upon the whole, we 
think the statute is so specific and broad in its terms 
as to work an exemption of the companies from local 
taxation except as provided for in the act itself. This 
is not an exemption from taxation within the meaning 
of that expression as ordinarily used. The companies 
do not escape taxation by the construction we give the 
statute. They are all taxed, and at a rate which no one 
can say, as a legal proposition, is too small in propor- 
tion to the value of the property assessed. How much, 
at what times, in what manner, and at what places, 
shall these companies be assessed and taxed, are all 
questions exclusively for the Legislature, and we have 
but to look atand construe the meaning of the lan- 
guage used by it to express its purpose in such matters. 
We do not intend by this decision to in the least de- 
part from the principle which guides most courts in 
regard to construing statutes which are claimed to 
grant an exemption from taxation. Such grant must 
be clear and explicit in order to be acknowledged and 
enforced. But this is not such acase. We think the 
statute provides for all the taxation that is to be laid 
upon companies subject to its provisions, with the ex- 
ceptions therein provided for. June 17, 1890. People, 
ex rel. Commonwealth Ins. Co. v. Coleman, Commission- 
ers of Taxes. Opinion by Peckham, J. Affirming 1 
N. Y. Supp. 666. 


TAX—LEGACY—EXEMPTIONS.—Testator, by his will, 
directed his executors, after his wife’s death, to pay to 
a certain church $10,000 “ toward the building of a new 
church, or the renovation of the present one.’”’ Held, 
that the legacy could not be treated as already achurch 
edifice, and therefore within 2 Revised Statutes (7th 
ed.), page 982, section 4, providing that “every build- 
ing for public worship”’ shall be exempt from taxation. 
Laws of 1890, chapter 398, providing that the personal 
estate of certain corporations, including religious cor- 
porations, shall be exempt from taxation, and that the 
Collateral Inheritance Act shall not apply to them, 
does not apply to a tax due and payable before its pus- 
sage. That act provides that the personal estate of 
certain corporatious, among which are religious cor- 
porations, shall be exempt from taxation, and that the 
collateral inheritance act shall not apply to them. It 
is true that the State could, by an act of the Legisla- 
ture duly passed, release taxes already due. But legis- 
lative acts are always construed as prospective in their 
operation, unless by their plain language it can be seen 
that it was the legislative intention that they should 
have retroactive effect. This act was clearly prospec- 
tive in its operation, und applied only to the future, 
and, as this tax became due and payable before its pas- 
sage, it may still be enforced in the manner provided 
in the Collateral Inheritance Act. June 24, 1890. Sher- 
rill v. Christ Church cf Poughkeepsie. Opinion by 
Earl, J. Reversing 8 N. Y. Supp. 806. 


—_———— > 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 
ADVERSE POSSESSION—WHAT CONSTITUTES.—To de- 
termine whether particular acts or a course of conduct 
constitute adverse possession which, if continued, 
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will bar the title of the original owner, regard must be 
had to the nature or quality of the acts, and to the 
situation of the property, as well as to the theory upon 
which the doctrine of adverse possession rests, The 
owner becomes barred of his right by reason of his ag. 
quiescence in the hostile possession of another underg 
claim of right, maintained for the period of twenty 
years, and of which he has notice, or which is majy. 
tained under such circumstances that he is presumed 
to have notice. Hence the possession must be actual 
for otherwise there is no disseisin, and the real owne; 
remaius in possession, actually or constructively, It 
must be continuous, for upon its cessation or interrup- 
tion the possession, in contemplation of law, is again 
in the holder of the legal title. It must be hostile to 
the real owner, and with intention to claim the land 
adversely to him; and this must be manifest from the 
nature or circumstances of the possession, so that the 
owner may be informed of it, and that he shall not be 
misled into acquiescence in what he might reasonably 
suppose to be a mere trespass, when he would not have 
acquiesced in the assertion of a right adverse to his 
own title. The possession of land may consist in, and 
be shown by, a great variety of acts, but the law pre. 
scribes no particular manner in which possession shall 
be maintained or made manifest, to constitute what 
we comprehensively term ‘‘adverse possession.” It 
may be under various circumstances, by inclosure, by 
cultivation, by the erection of buildings, or by other 
improvements, or by any visible, open use, clearly in 
dicating an actual appropriation of the land to the per 
manent and exclusive dominion and benefit of the in- 
vader; such a use as is calculated to inform the real 
owner of the fact of occupancy, and that it is adverse 
or hostile to his own title. Ellicott v. Pearl, 10 Pet. 
412, 441; Foulke v. Bond, 41 N. J. Law, 527; Kaner. 
Footh, 70 Ill. 587; Railroad Co. v. Allen, 135 Mass, 13, 
16; Samuels v. Borrowscale, 104 id. 207; Little v. 
Downing, 37 N. H. 355; Brumagim v. Bradshaw, ® 
Cal. 24; Childress v. Calloway, 76 Ala. 128, 133; Fords. 
Wilson, 35 Miss. 490, 504, and cases cited above. The 
construction of buildings upon the land, inclosing it 
with fences, and the like, have always been regarded 
as significant acts of adverse possession, because such 
an occupancy is of acharacter well calculated to inform 
the owner both of the fact of possession, and that the 
intrusion is not intended as a mere temporary trespass. 
They are acts which ordinarily one would not be ex 
pected to do upon the land of another, thus contribut 
ing his own labor or property to the benefit of another, 
the land-owner, but are such acts as one owning the 
land, or deeming himself to be the owner, may be é 
pected to doin the permanent improvement and ei 
joyment of his own estate. Upon their face they maui- 
fest a use, possession and dominion assumed over the 
land itself, naturally distinguishable from a mere tree 
pass on the land. On the other hand, the mere cub 
ting and removal of timber or fuel or natural gras 
from unoccupied land have not generally, and under 
ordinary circumstances, been regarded as constituting 
adverse possession. Such acts are quite as nat 
to be referred to the purpose on the part of the tree 
passer merely to take off and avail himself of the 
valuable natural product of the land, as to a purpose’ 
appropriate the land to his own use, and to occupy and 
claim it as his own. Now what was the apparent 
quality and purpose of the acts of Hibbard in respett 
to these lots in the years immediately prior to 1870! 
Of course they constituted a trespass. All advert 
possession is a trespass. But as it seems to us, they 
would never be looked upon by an owner of the land 
in any other light than acts of dominion over the land 
itself, done for the purpose of appropriating the land- 
not the under-brush and few small trees — to his owt 
purposes for some permanent use. It was perfeotly 
apparent that the purpose or motive in clearing these 
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two platted village lots of the thick growth of under- 
prush, felling the few trees, digging out the stumps, 
and burning up what was thus laboriously taken from 
the land, must have been directed to something beyond 
this systematic removal and destruction of the, for the 
most part, worthless growth upon the land, and must 
have been referable to some use or enjoyment of the 
jand to which this was preparatory. Such a clearing 
of these lots was a work and possession of a character 
calculated to excite the attention of the owner, and 
would not be likely to be looked upon as a mere tres- 
pass, devoid of intention on the part of the intruder to 

and use the land as his own. Such acts, done 
upon the land from year to year, were as really indica- 
tive of the fact of possession, and as really character- 
jzed the possession as being a dominion over the land 
and distinguishable from a mere trespass, as would 
have been the fencing and cultivation of the land. 
Minn. Sup. Ct., July 8, 1890. Costello v. Edson. Opin- 
ion by Dickinson, J. 


CoNSTITUTIONAL LAW.—The requirement of a stat- 
ute that baking powder containing alum be marked so 
as toshow that fact held constitutional, whether or not 
other sections of the act are constitutional. The stat- 
ute does not prohibit the manufacture or sale of bak- 
ing power containing alum, but requires the fact, when 
alum is a constituent of it, to be disclosed in the man- 
ner specified. We have no doubt that it is within the 
power of the Legislature to impose this requirement. 
We need not enter upon a consideration of the ques- 
tion as to whether the use of alum in food in such 
quantities as might be included in a baking powder is 
or is not injurious to health. The validity of that part 
of the law which we are considering does not depend 
upon its being injurious. As to that fact we will only 
say that there has long existed a belief, more or less 
general, that the use of alum as an ingredient in food 
is harmful, and as early at least as about the middle of 
the last century (31 Geo. 1I, chap. 29, § 21) the use of 
alum as an ingredient of bread was prohibited. Such 
prohibition was renewed iu later statutes, and as late 
as 35 and 36 Victoria, chapter 94, its use in intoxicating 
liquors was prohibited. We deem it immaterial 
whether the enactment under consideration was in- 
duced by a belief on the part of the Legislature that 
such use of alum was injurious, or by the supposed 
fact that a large proportion of the people believed it to 
be so, aud would not purchase or use in their daily 
food a composition containing it, unless the fact were 
concealed from them. In either case the law requiring 
the marking of the packages containing the compound 
80 as to show the fact would not be subject to objec- 
tion on constitutional grounds. The use of such com- 
pounds, generally designated as ‘‘ baking powder,’’ has 

meé very common, if not almost universal, in the 
Preparation of food. 1t cannot well be doubted that it 
isa common right of the people to be informed, so far 
4s that is reasonably practicable, if the substances ex- 
posed for sale as food contain ingredients which are 
actually hurtful, or which they believe to be so, and 
which therefore they would not knowingly purchase 
oruse. It may be that, if the fact were open to dis- 
covery by common observation, statutory regulation 
would be unnecessary to protect the people from im- 
Position, and that the purchaser should be left to pur- 
chase and use the commodity or not according to his 
Own judgment. But we suppose that the presence of 
alum in such compounds is not open to detection by 
the use of means available to people in general, and 
that in the absence of statutory regulation the people 
have practically no choice but to purchase and use such 
g00ds as are offered to them, or to wholly avoid the 
use of such preparations. One of the grounds justify- 
ing the interference by the Legislature to regulate the 
carrying on of ordinary business affairs is the fact that 








unless a preventive remedy be applied people will in 
general, or very commonly, be imposed upon, the cir- 
cumstances being such that ordinary personal caution 
will be ineffectual to guard against it. Tied. Lim., § 89, 
and authorities cited below. And especially as re- 
spects what is to be sold for consumption as food 
should it be considered to be within the police power 
of the Legislature to impose such regulations as may 
reasonably be deemed necessary to protect the people 
from imposition or fraud. Butler v. Chambers, 36 
Miun. 69, 71. Our decision above cited covers this case 
in principle, and goes further in sustaining legislative 
enactments designed to protect the people from such 
imposition than is necessary for the purposes of this 
case. The principle above announced is also sustained 
in People v. Arensberg, 105 N. Y. 123, in which the 
prior case of People v. Marx, 99 id. 377, is distin- 
guished; and in Palmer v. State, 39 Ohio St. 236. See 
also Powell v. Com., 114 Penn. St. 265; affirmed in Su- 
preme Court of the United States, 127 U. 8S. 678, and 
State v. Addington, 77 Mo. 110, 118. This statute does 
not prohibit the sale of such compounds. The owner 
is not deprived of his property, nor denied the equal 
protection of the laws, by being required to disclose the 
real nature or ingredients of the commodity which he 
exposes for sale. No man has the right, protected by the 
Constitution from legislative interference, to keep se- 
cret the composition of such goods in order that others 
may be induced to purchase and use what they would 
consider to be hurtful, and what they would not know- 
ingly purchase or use. The owner of such property 
may be legally required, asa matter of proper police 
regulation for the benefit of the people in general, to 
sell it for what it actually is, and upon its own merits, 
and is not entitled, as a matter of constitutional right, 
to the benefit of any additional market value which he 
may secure by concealing its true character. People v. 
Arensberg, supra. The provisions of this law are not 
such as to justify the court in construing it to have 
been intended by the Legislature to accomplish other 
results than a proper police regulation of the business, 
and the protection of the people from having imposed 
upon them, to be used in their food, a substance which 
they may be unwilling to purchase or to use. Of course 
if the law were obviously a mere dishonest guise for 
favoring one class of goods or dealers at the expense of 
another, the case would be very different; but legisla- 
tive enactments are not to be regarded as intended as 
mere dishonest pretenses for the accomplishment of 
results wholly beyond the constitutional and proper 
domain of legislation, unless it is perfectly obvious and 
unquestionable that such is the case. Minn. Sup. Ct., 
Aug. 19, 1890. Stolz v. Thompson. Opinion by Dick- 
inson, J. 


CONSTITUTIONAL LAW—INTER-STATE COMMERCE— 
TAX UPON PROPERTY OF TELEGRAPH COMPANY—EVI- 
DENCE—JUDICIAL NOTICE.—(1) The court will not take 
judicial notice that the relator conducted an inter- 
State business and operated its telegraph lines outside 
the State of New York. We have not been cited to 
any authority holding that the court, on appeal, can 
take judicial notice of the existence or operation of 
telegraph lines of the relator outside of its territorial 
jurisdiction without proof of their existence. While 
there are certain facts of a public nature of which the 
court may take judicial notice, still we understand the 
rule to be that they must be of a public nature, such as 
the political divisions of the country, public statutes, 
the de facto existence of independent nations, and the 
existence of a state of war between such nations; but 
the fact that an act of Congress has made it possible 
for a telegraph company, which is purely a private cor- 
poration, created under general laws, by which certain 
restrictions and limitations are imposed, to, under cer- 
tain restrictions, establish business relations with the 
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proof that such relations have been formed, justify the 
court in assuming that it extends beyond the limits of 
the State, and has assumed such relations with the 
United States as to deprive the State by which it was 
created, and within which it is proved to have prop- 
erty liable to taxation, from exercising its taxing pow- 
ers. (2) It cannot therefore be claimed, under the evi- 
dence in this case, that the exercise of the taxing 
power upon the relator’s property in the city of Troy 
is an interference with the constitutional rights of the 
Federal government to “‘regulate commerce * * * 
among the several States’’ within article 1, section 8, 
subdivision 3 of the Federal Constitution, especially as 
there was no finding by the court or request by the re- 
lator of the court to find that the telegraph extended 
into other States, and no evidence to establish that 
proposition. ‘The case of Leloup v. Port of Mobile, 127 
U. S. 645, does not seem to be in point on this ques- 
tion. In that case the proof showed that a large part 
of the relator’s business was inter-State and interna- 
tional, and the tax imposed seems to be a license tax, 
and the question propounded by the court was: ‘Can 
a State prohibit such a company from doing such a 
business within its jurisdiction, unless it will pay a tax 
and procure a license for the privilege? "’ and the court 
answers: “If it can, it can exclude such companies and 
prohibit the transaction of such business altogether. 
We are not prepared to say that can be done.’ That 
is not this case, no license tax is sought to be imposed. 
The tax purports to be a tax upon the relator’s prop- 
erty, and not upon its right to do business; and to hold 
that a tax upon the property of a corporation within 
the State, even if we assume that it is connected with 
lines in other States, was a tax upon inter State com- 
merce and prohibited by the Federal Constitution, 
would, it seems to us, exempt from State taxation 
many of the great railroads and other corporations 
within this State, and thus practically exonerate and 
relieve them from all taxation. It was entirely compe- 
tent for the Legislature to authorize the taxation of 
telegraph lines. ‘‘ Lines, shall include the interest 
in the land on which the poles stand, the right or li- 
cense to erect such poles on land, and all poles, arms, 
insulators, wires and apparatus, instruments or other 
thing connected with or used as a part of such line in 
such town or ward.’’ Chap. 659, Laws of 1886. Peo- 
ple, ex rel. Western Union Telegraph Co., v. Tierney. 
Opinion by Mayham, J. 57 Hun, 357. 


CONTRACTS—DURESS.—A master ‘who by means of 
threats of a criminal prosecution for embezzlement 
procures from his servant a sum of money and the sur- 
render of evidences of indebtedness, and who at the 
same time agrees to restore the property if he should 
subsequently become convinced of the servant's inno- 
cence, cannot retain the property after the latter’s in- 
nocence is established in a civil action to which the 
master is a party. When the case was first before this 
court it was said, upon the question of duress: ‘* Du- 
ress which avoids a contract is either by unlawful re- 
straint or imprisonment, or, if lawful, it must be ac- 
companied by circumstances of unnecessary pain, pri- 
vation or danger, or when the arrest, though made 
under legal authority, is for an unlawful purpose, or 
from threats calculated to excite fear of some grievous 
injury to one’s person or property. Contracts could 
only be avoided for duress per minas, according to the 
earlier decisions, for fear of life, of loss of member, of 
mayhem, or of imprisonmeat; but it seems to be now 
admitted that contracts may be avoided when induced 
on threats of injuries for which full and adequate com- 
pensation cannot be expected from the law, or when 
one’s necessities are so great as not to admit. of his 
awaiting the ordinary process of the law for his relief. 
Viewing the evidence relied upon to prove duress in 





i ie 2... ee 
the most favorable light possible for appellee, it can 
amount to no more than threats of a criminal 
tion for embezzlement, and of a civil action for the 
money which appellant claimed had been Wrongtully 
and fraudulently withheld from him by appellee, 
There can be no pretense that the alleged threats im. 
port a purpose to make any unusual, harsh, Oppressiyg 
or illegal use of the process, either civil or crim; 
with which it is insisted appellee was threatened. Now 
it is well settled that the fear of imprisonment whieh 
constitutes duress is fear of illegal imprisonment or ip. 
prisonment under such circumstances as, if carried 
into effect, would amount to duress by force. Henge 
the mere fear of imprisonment from a lawful prosegy. 
tion cannot possibly be regarded as duress.” Landay 
Obert, 45 Tex. 548. The cause having been reversed on 
the first appeal, on the next trial a demurrer to plain. 
tiffs petition was sustained, and his cause dismissed, 
from which judgment he prosecuted the second appeal 
taken to this court. In its opinion reversing the judg. 
ment, this court then used the following language: 
“ Parsons however in his work on Contracts, makesno 
distinction between ‘compulsion’ and ‘duress,’ He 
says: ‘A contract made by a party under compulsion 
is void. It is not however all compulsion which ba 
this effect; it must amount to duress; but to havetbis 
effect it must either be unlawful in itself, or, if lawful, 
it must be accompanied with such circumstances of 
unnecessary pain, privation or danger that the party 
is induced by them to make the contract.’” Obert 5. 
Landa, 59 Tex. 475. In the opinion of this court onthe 
last appeal of the cause, the following language wa 
used: ‘“‘ The rule to be deduced from the great weight 
of authority is that mere threats of a criminal prose 
cution are not sufficient, but there must be a reason 
able ground for cr2ating an apprehension in the mind 
ofaman of ordinary courage and firmness that the 
threats will be carried into execution, and it mustalo 
appear that the threats operated directly upon the 
mind of the party so as to overcome his will.”’ Green 
leaf defines duress as follows: ‘‘ By duress in its mor 
extended sense is meant that degree of severity, either 
threatened or impending, or actually inflicted, which 
is sufficient to overcome the mind and will of a person 
of ordinary firmness.’’ 2 Greeul. Ev., § 301. Parsons 
on Contracts says: ‘‘ Duress by threats does not exist 
wherever a party has entered into a contract under the 
influence of a threat, but ouly where such a threat er 
cites a fear of some grievous wrong; as of death o 
great bodily injury, or unlawful imprisoument.” Vol. 
1, p. 393. We can see no useful result to be gained by 
a further discussion of the law of duress generally. It 
clearly appears, we think, from the former opinions of 
this court delivered in this case, that ‘fear of illegal 
imprisonment constitutes duress.’ A person may be 
lawfully imprisoned when he is guilty of the crime of 
embezzlement; or, when in fact he is innocent of the 
charge, but there exists reasonable ground to belieé 
him guilty, he may be lawfully arrested for the par 
pose of having an examination. In both cases, thee 
forcement of the criminal laws being the object of the 
prosecutor, the imprisonment would be lawful. The 
arrest of an innocent man on the charge of embemlt 
ment for the purpose of collecting a debt from him, 
for the purpose of extorting money from him that be 
did not owe, would be an unlawful imprisonment. It 
may be admitted that it is the right, if not the duty, of 
every citizen to cause a criminal prosecution to be it 
stituted against any person who is actually, or who be 
may have reasonable ground to believe to be, guilty 
having embezzled his money. And also that when # 
innocent man is threatened with such prosecution it 
his duty to maintain his firmness, and instead of yield- 
ing and surrendering his property, as if he was guilty, 
to resist, and, through the protection furnished bim 
by the law, vindicate his ianocence. But if under such 
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fireumstances he does less, and surrenders his prop- 
érty, must the courts be closed to him, so that when 
he sues for it, and puts in issue the question of his 
guilt or innocence, he will not be heard, nor his prop- 
erty be restored to him upon his showing that he was 
wrongfully deprived of it? We think not. A person 
may be innocent, and yet a wrongful prosecution and 
false wituesses may not only be productive of great 
pecuniary loss to, but result also in the imprisonment 
of, the threatened party. Without encouraging the 
jnnocent to submit too readily to unfounded accusa- 
tions, we can still see no reason why one person who 
has by such means, without other consideration, come 
wrongfully into the possession of another person’s 
property should be permitted to retain it. If the 
wrongful possession isnot to be maintained without 
regard to the merit of the transaction, the injured 
party must be permitted to sue for its recovery, and 
the wrong must be redressed if the evidence shows 
that one was committed. Tex. Sup. Ct., June 24, 1890. 
Landa v. Obert. Opinion by Heury, J. 


CRIMINAL LAW—INDICTMENT—RAPE.—The defend- 
ant was found guilty upon an indictment containing 
two counts. In each count it is alleged that the “‘ grand 
jury of, etc., accuses Daniel Maxon, late of, etc., of the 
crime of rape, committed as follows:” In the first 
count the acts charged as constituting the crime charge 
arape as defined in section 278 of the Penal Code, 
namely, “‘an act of sexual intercourse with a female, 
not the wife of the perpetrator, committed against her 
will or without her consent.’’ In the second count the 
acts charged as constituting the crime, charge an act 
of sexual intercourse with a female, not the wife of the 
defendant, under the age of sixteen years. The testi- 
mony given did not tend to establish the acts charged 
in the first count, but did tend to establish the acts 
charged in the second count. The point was distinctly 
presented upon the trial that the crime charged in the 
second count was rape, and the facts charged did not 
constitute the crime of rape, but did constitute the 
crime of the act of sexual intercourse with a female, 
not the wife of the defendant, under the age of sixteen 
years. The court was thereupon requested to hold, 
that under this count, the defendant could not be con- 
victed. The court refused so to hold. We think the 
request was a proper one, and that its refusal was 
error. Section 278 of the Penal Code defines rape as 
follows: ‘‘ Rape is an act of sexual intercourse with a 
female, not the wife of the perpetrator, committed 
against her will or without her consent.’’ No other 
definition of rape is given. The section continues: ‘‘A 
person perpetrating such an act (i. e., rape) or an act of 
sexual intercourse with a female not his wife, (1) when 
the female is under the age of sixteen years;” then 
follow several other conditions not material here, the 
section concluding, ‘‘is punishable by imprisonment 
for not less than five nor more than twenty years.”’ 
Since the statute makes it an essential of the crime of 
Tape that the act of sexual intercourse must be com- 
Mitted “ against the will or without the consent” of 
the female, any other criminal sexual intercourse 
Which does not embrace that essential must be other 
than rape. The section in question makes the acts of 
criminal sexual intercourse other than rape equally 
punishable with rape, but it does not make them rape, 
and it distinguishes them from rape, not only by the 
difference in definition, but also by separating them 
from each other by the disjunctive ‘‘or” in the sentence, 

4 person perpetrating such an act (i. e., rape) or an 
act of sexual intercourse,” etc. The defendant was 
therefore accused in the second count of the indict- 
ment of rape, and was charged with acts as constitut- 
ing it, which did not, in fact, constitute it. The accu- 
sation of crime was not supported by a charge of acts 
constituting that crime. The crime charged was not 





supported by the acts proved. The defendant was 


found guilty of rape without having been proved 
guilty of rape. He may have been proved guilty of the 
‘carnal abuse of a child,’ if we may adopt the lan- 
guage of the title of the chapter in which section 278 
of the Penal Code is placed, or of * an act of sexual in- 
tercourse with a female, not his wife, under the age of 
sixteen years,” if we use, as we think it preferable, the 
language of the section itself, but he was not accused 
in the indictment of this crime. Section 276 of the 
Code of Criminal Procedure requires that the indict- 
ment shall state both the accusation of the crime and 
the facts whereby it was committed. A substantial 
variance between the crime charged and the facts 
charged is fatal. People v. Dumar, 106 N. Y. 502. 
People v. Maxon. Opinion by Landon, J. 57 Hun, 367. 
[See ante, p. 219.—Ep.] 


CRIMINAL LAW—EXPERIMENTS IN COURT.—The trial 
judge is not bound to stop proceedings in order to try 
an experiment in open court as to the length of time 
it would take a candle to burn down to the point of 
some discovered after the fire on the premises at- 
tempted to be burnt; but in his discretion, he may ad- 
mnit proof of such an experiment. Cal. Sup. Ct., July 
21, 1890. People v. Levine. Opinion by Fox, J. 


MARKETS—MUNICIPAL REGULATION OF.— A ‘‘ mar- 
ket,” says Blackstone, is a franchise or liberty derived 
from the crown by grant, or by prescription, which 
supposes a grant (2 Com. 37); the establishment of 
public marts or places of buying and selling, such as 
markets and fairs, with the tolls thereunto belonging, 
being in England, within the king’s prerogative as to 
domestic commerce (1 Com. 274), such prerogative con- 
sisting in the discretionary power of acting for the 
public good where the positive Jaws are silent; and if 
it be abused by him to the public detriment, such pre- 
rogative is exerted in an unconstitutional manner. 
Id. 252. In Jacob’s Law Dictionary as well as that of 
Tomlin, a ‘“‘ market ”’ is defined to be the liberty, by 
graut or prescription, whereby a town is enabled to 
set up and open shops, etc., ata certain place therein, 
for buying and selling, and better provision of such 
victuals as the subject wanteth; it being less than a 
fair, and usually kept once or twice a week. Bouvier’s 
definition is: ‘‘ A public place and appointed time 
for buying and selling; a public place appointed by 
public authority where all sorts of things necessary for 
the subsistence, or for the convenience of life are 
sold.” In Ketchum v. City of Buffalo, 21 Barb. 296, it 
is said, citing Crabb’s Law of Real Property, that a 
market is the privilege within a town to have a mar- 
ket, and the franchise may be granted to natural per- 
sons, or bodies politic. The grantee of the franchise 
has the right to have the market, but the public have 
also an interest in the market, and the grantee of the 
franchise is bound to provide suitable accommodations 
for those who attend the market. Judge Dillon, in 
his work on Municipal Corporutions (note 4 to § 380), 
quotes the definition given by Judge Breese, which is: 
“A designated place in a town or city to which all 
persons can repair who wish to buy or sell articles 
there exposed for sale.’’ See also Cincinnati v. Buck- 
ingham, 10 Ohio, 257; MeLin v. City of Newbern, 70 
N. C. 12; City of Burlington v. Dankwardt, 73 Iowa, 
170. The public character of markets is further illus- 
trated by Prince v. Lewis, 5 Barn. & C. 363, where the 
grantee of the market, for the buying and selling of 
vegetables, fruits, flowers, roots and herbs, had for 
his own profit permitted part of the space to be used 
for other purposes than those specified in the grant, 
and the residue of the space became insufficient for 
public accommodation, and there was not, on ordinary 
occasions, space within the market for carts and 
wagons resorting thither with vegetables, etc.; and it 
was held that the owner of the market could not 
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maintain an action against an individual for selling 


vegetables in the neighborhood of the market, and 
thereby depriving him of toll, even at a time when 
there was room in the market, without showing that 
on the day when the sale took place he gave notice to 
the seller that there was room within the market. 
Again in Mosley v. Walker, 7 Barn. & C. 55, it is said 
by Bayley, J.: “I take it to be implied in the terms 
in which a market is granted that the grantee, if he 
confine it to particular parts within a town, shall fix 
it at such parts as will from time to time yield to the 
public reasonable accommodations; and that if the 
space once allotted ceases to give reasonable accommo- 
dation, he is bound, if he has land of his own, to ap- 
propriate land on which to hold it; or if not, to get 
land from other people, in order that the market, 
which was originally granted for the benefit of the 
people, as well as for the benefit of the grantee, may 
be effectually held, and that the public may have the 
benefit which was originally intended they should de- 
rive from it.’’ In Mayor of Penry v. Best, 3 Exch. Div. 
292, decided in 1878, the court said: ‘‘ The mere grant 
of a market does not of itself confer the right to pre- 
vent persons from selling oy market days in their pri- 
vate houses, though within the town or manor where 
the market may be held.”” This was decided in the 
case of Mayor of Macclesfield v. Chapman, 12 Mees. & 
W. 18. Itis pointed out in the judgment that an old 
case (the Prior of Dunstable’s Case, 11 H. 6, f. 19a, and 
cited in City of London’s Case, 8 Coke, 127a), had been 
erroneously supposed to decide the contrary. It may 
also be considered as decided by the case of Earl of 
Egremont v. Saul, 6 Adol. & E. 924. We feel bound 
by these authorities, although dicta may no doubt be 
found tothe contrary. See Mosley v. Chadwick, in 
note to Mosley v. Walker, 7 Barn. & C. 47. The second 
conclusion by which we are bound is that such a right 
as is contended for may be acquired by immemorial 
enjoyment or prescription. Mosley v. Walker, 7 Barn. 
& C. 47; Mayor of Macclesfield v. Pedley, 4 Barn. & 
Adol. 397. In the Court of Appeal this view of the law 
was affirmed, though the judgment of the lower court 
was reversed on the ground tbat the right to prevent 
butchers from selling at their private shops on market 
days within the limits of the franchise was shown by 
the evidence to exist by prescription. 3 Exch. Div. 

2, 297 et seg. In our own country the authority to 
establish and regulate markets falls within the police 
power of the States, and the right to exercise such au- 
thority may be conferred by a State upon municipal 
corporations; and it is competent for these corpora- 
tious, where the delegation of power is sufficient, to 
prohibit the sale of marketable articles outside of the 
regularly established markets. Dill. Mun. Corp., §§ 141, 
880; City of Bowling Green v. Carson, 10 Bush, 64; 
First Municipality v. Cutting, 4 La. Ann. 335; Ex parte 
Byrd, 84 ‘Ala. 17. The question whether or not the 
grant of the power to “establish and regulate mar- 
kets’ implies, when standing alone, authority to pro- 
hibit, elsewhere than at duly-established markets, the 
sale of articles falling within the exercise of the police 
power, need not be decided in this case, although it 
would seem that authorities of great respectability 
sustain the affirmance of it, and some of them holding 
that such is the current of authority. Bush v. Seabury, 
8 Johns. 327; Village of Buffalo v. Webster, 10 Wend. 
100; Cronin v. People, 82 N. Y. 318; Ex parte Canto, 
21 Tex. App. 61; 57 Am. Rep. 609; Ex parte Byrd, 84 
Ala. 17; Morano v. Mayor, 2 La. 217; City of Bowling 
Green v. Carson, 10 Bush, 64; Winnsboro v. Smart, 11 
Rich. Law. 551; Dill. Mun. Corp., §380; Ash v. People, 
11 Mich, 347; St. Louis v. Weber, 44 Mo. 547. There 
are however authorities to the contrary. Bethune v. 
Hughes, 28 Ga. 560; Caldwell v. Alton, 33 Ill. 416. See 
also City of Bloomington v. Wahl, 46 IIl. 489; City of 
St. Paul v. Laidler, 2 Minn. 190 (Gil. 159). In addition 








to the grant of authority to ‘establish and reem, 


markets,’’ the Legislature has, as appears in the fin 
paragraph of this opinion, expressly authorized the 
mayor and council to *‘ regulate the vending of 
poultry, fish, fruit and vegetables,” and under this 
grant we are satisfied that they may by ordinance pre. 
scribe the times and places for the sale of the 

it covers; and such restrictions as to times and Places 
being reasonable with reference to the welfare of the 
community, and not being in general restraint of 
trade, they may likewise prohibit the sale of such apt. 
cles elsewhere. That the sale of them may, under this 
grant, be restricted to markets duly established unde 
the other, where the regulations do not constitute ay 
illegal restraint or a prohibition of the trade, we gj 
not doubt. Tied. Lim., § 104; City of St. Paul; 
Traeger, 25 Minn. 248-255, and authorities cited supra, 
Authority to establish and regulate markets implies, 
beyond question,the power to purchase or provide the 
site, and erect necessary buildings and stalls, anj 
when provided by lease, purchase or other lawful 
mode, to adopt reasonable and usual rules and reg. 
lations in regard to the market and the business trans. 
acted there, and having in view the preservation of 
peace and good order, and the health of the comms. 
nity. Dill. Mun. Corp., § 382; Ketchum v. Buffalo, i 
N. Y. 356; Smith v. Newbern, 70 N. C. 14; Gales, 
Kalamazoo, 23 Mich. 344; Spaulding v. Lowell, 25 Pick. 
71, and Caldwell v. Alton, supra. If the real and pris- 
cipal object is the building of a market house, the ap. 
propriation of a portion of the building to other pur 
poses, as for the holding of courts, does not render the 
erection of the building illegal. Spaulding v. Lowell, 
23 Pick. 71. And the same rule will hold good wher, 
as in the case before us, the premises are leased. Gale 
v. Kalamozoo, 23 Mich. 344. An express grant of police 
power as to regulating the vending of meat, poultry, 
fish, fruits and vegetables, as has been given to the city 
of Jacksonville, supplements the other with a restriet- 
ive authority as to the time and place at which anyar 
ticle within its meaning and purpose shall be sold. 
There is nothing in the act which excludes markets a 
the places to which the vending shall be restricted 
Where reasonable facilities for sale at markets ar 
given, such a regulation is not a prohibition of trade, 
nor the creation of a monopoly, the subject-matter of 
the regulation being, as in the case of fresh meat and 
fresh fisb, one which the health or welfare of the com- 
munity requires should be regulated. It is argued by 
counsel for appellee that the language of the act iv 
cludes the power to regulate the vending of all kinds 
of cured meats as well as of fresh meat, and if the 
power is given to prohibit the latter it is also as to the 
former, and hence it was not intended to give this 
power as to either. We do not admit that thereis 
‘prohibition ”’ of the sale of fresh meats in the fatt 
that an ordinance restricts their sale toemarket-houses; 
still it is a sufficient answer to the argument made to 
say that if the language of the statute is broad enough 
to cover any kind of meat, the vending of which car 
not reasonably be dangerous to the health or welfare 
of the people, such language will be confined, whet 
considered as authorizing the exercise of the polite 
power, to the proper subjects of that power. It is 
well settled that the courts are the final judges a8 
what are proper subjects of its exercise, and the Legit 
lature cannot arbitrarily make that a subject whic 
from its nature is not so. In re Jacobs, 98 N. Y. % 
Mugler v. Kansas, 123 U. S. 623. It would be unre 
sonable to hold that the use of language so broad, when 
considered in the abstract, as to cover things not the 
subject of the police power, shows a legislative inteut 
not to authorize the exercise of the power as to propét 
subjects of it. Moreover the provisions of the sam 
section as to preventing nuisances, and regulating 
licensing or probibiting and suppressing theatrical 
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other exhibitions, and prohibiting and suppressing 
bling-houses and other things, certainly do not 

limit the meaning and effect of a grant of the power to 
late the vending of meat, or to establish and regu- 

late markets. Sup. Ct. Fla., Aug. 14, 1890. City of 

Jacksonville v. Ledwith. Opinion by Raney, C. J. 


———_¢—____———— 


POETRY OF THE LAW. 


Lanpiorp AND TENANT—SmITH v. MARRABLE, 11 MzEs. 
& W.5. 


London in summer is unbearable, 
And gentle folk fall victims of ennui; 
So down to Brighton Sir T Marrable 
And lady went, to rest beside the sea 
And show whate’er they had ’twas wearable; 
But ‘twas their luck to have a pedigree 
Much longer than their purse; hotels were dear, 
And so they took a furnished house that year. 


In Brunswick Place the house was and the lessor 
Was plain John Smith—you’ve heard the name before— 
In quiet here the lady could caress her 
Devoted dogs, and if the cupboard door 
Had naught behind, all right; for none would guess her 
Ability to stretch a sixpence. More 
The dame desired not. So without ado, 
They moved in one fall day in *42. 


But three days later Mrs. Smith a billet 
Received from Lady Marrable, the tone 
Of which, beyond the slightest doubt, was chilly. 
“A certain bug,”’ it read, “* bites to the bone 
Our high-born bodies, and transforms the stilly 
Into the hideous night. I make it known 
We leave at once: A week’s rent I inclose, 
Which you are low enough to keep, I ’spose.” 


The landlord sent a man to drive the bugs out, 
But ’twas a work no man could carry through; 
The Marrables at once then moved their lugs out, 
And plain John Smith at once prepared to sue. 
“They rented every thing down to the jugs out 
In the back pantry, and Ill have my due” — 
Said plain John Smith ; and so to law he went, 

Beginning an action to collect his rent. 


Lord Abinger referred it to the jury, 
Whether the vermin made the tenants quit. 

The Celtic foreman answered—" Yes; for shure yer 
Honor.” “A furnished house is one that’s fit 

To be inhabited,” then, in a fury, 
Spoke out the learned Lord. “ In leaving it 

They did the proper thing! No one should stay 

In such a house as that a single day.” 


And he went on—“* Instead of these foul vermin 
Suppose this tenant had found out the fact, 

That former tenants, who had been a term in 
Possession of the house, by plagues were racked 

Or fearful fevers—who that wears the ermine 
Would say, ‘to leave was not the proper act?’ 

The law demands no rent for such a place ; 

Judgment for Marrable; call the next case.” 


— D. L. Cady in Central Law Journal. 


——— >». 


CORRESPONDENCE. 


SURPLUSAGE. 


it seems to me that it would be well to have some high 
revisor or translator to turn these pompous and high- 
flying essays into the plain language of common peo- 
ple. It is an authentic anecdote of Webster that once 
after making a speech upon a great occasion he handed 
his manuscript to a student, telling him to weed out 
all the big words before it was published. If the repor- 
ter or some kind friend were to do such work as this 
for our judges, how the lawyers would bless him who 
now puzzle their brains to get the meaning of the court 
out of long sentences loaded with adjectives, qualify- 
ing phrases and subordinate clauses and ornamented ( ?) 
with polysyllables. Mind you, it is not elegance we 
are after. Beauty of style isnot demanded. But sim- 
plicity, directness, language going right to the point 
—are not these the characteristics of valuable opin- 
ions? You point out one prevailing judicial defect, 
the tendency to follow by-paths instead of sticking to 
the highway. Itisas if a man sets out to climb a 
mountain and then insists upon exploring every wood 
path which crosses the trail. It will be long before 
he gets to the top. Judges do not talk this way. 
When they ask you a question about the argu- 
ment you are making, they use good plain English. 
They are afraid to write as they talk. When the 
learned justice takes his pen, he feels that he must pro- 
duce something fine, and in making this effort he be- 
comes obscure, long-winded and prosy. What is the 
matter? We, who tread softly when we go past the 
awful consultation-room, suppose that the arbiters of 
our clients’ disputes do not leave acase until they have 
found a principle or a precedent on which they agree 
to rest it. What hinders the learned brother who 
writes the opinion from telling us just what has been 
decided briefly and clearly? If it is necessary or de- 
sirable to state the argument or to review conflicting 
precedents, why cannot all this be done with sim- 
plicity? 

There was once & man who, when reproached for 
writing a long letter, said that he had no time to write 
ashort one. This is a poor excuse, but it is the only 
one 1 can think of for some of the opinions we get. 
Take any recent volume of reports you please, select a 
case at random, find out what the court means, and 
then translate the opinion into English, omitting a 
whole sentence occasionally. An exercise like this is 
the best proof that our judges, barring a few, have 
need to study the art of composition. Short, common 
and homely words are not undignified. A deep truth 
can be stated so as to be easily understood. The moro 
you qualify a proposition the harder it is to know just 
how much you mean to say. 

I wish that you, Mr. Editor, would take up this sub- 
ject, for you might accomplish something. We who 
suffer can only grumble. 

Yours truly, 
G. H. C. 
New York, September 20, 1890. 


Editor of the Albany Law Journal: 


This is a “ short day ” in the city, and I have mauy 
things to do; but I cannot postpone thanking you for 
your comments on surplusage in the JOURNAL of the 
20th. I would, if I could, have written that article ten 
years ago and had it printed all over the land in jour- 
nals which are usually read by lawyers. You would do 
the profession a service by keeping it in as ‘standing 


Editor of the Albany Law Journal: 
Yours of to-day on the use of big'’wordsand worn- I have read it twice and, now, indorse every word of 

out phrases leads me to ask what you think of English | it. I wonder if there are not two surplus commas in 

as it is written by the judges of to-day? I speak mod- | my last sentence. 

estly and with due reverence, and I name no names, 

but as volume after volume is furnished containing 

opinions which are doubtless the result of great labor, 


matter for the seniors."’ 


Yours truly, 
JOHN T. WALKER. 
New York, September 20, 1890. 
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PUNCTUATION TO SUIT THE READER. 


Editor of the Albany Law Journal: 

It was Lord Timothy Dexter, of Salem, Mass., who 
supplied several pages of punctuation marks, in his 
biography, for the use of his readers, and from which 
they might select ‘‘ to pepper and salt to their taste.” 
He was the shrewd trader who made a fortune by ship- 
ping to the West Indies a cargo of warming-pans which 
were used to ladle molasses, after their covers were re- 
moved. 

He induced a manufacturer of clay pipes to place his 
initials T. D. on the bowls of his pipes. Hence the T. 


D. pipe of the present day. 
REPORTER. 


Banaor, Me., September 20, 1890. 

[Another correspondent gives the same informa- 
tion, and refers to Dr. Holmes in the current Atlan- 
tic on the point.—Eb. | 


SHYLOCK IN A MODERN COURT. 


Editor of the Albany Law Journal: 

Your extract from the brief of Hon. James Wood, in 
which he cited the case of Shylock v. Antonio, reminds 
me of an earlier reference to the same case by a learned 
Shakesperian ex-judge of the Supreme Court. 

An extortionate claimant toa valuable property in 
Rochester had obtained his alleged title to it through a 
sheriff's deed for a trifling consideration and brought 
his action of ejectment against the judgment-debtor, 
who was in possession. The case went through vari- 
ous stages of trials and appeals, and at last was likely 
to result in favor of defendant. 

The plaintiff having discovered some technical omis- 
sion of his own, at the outset of the litigation, made a 
motion to discontinue the suit without judgment of de- 
fendant’s costs. 

The counsel above referred to, who approved the ap- 
plication, said he had searched all the authorities 
within his reach for a precedent and had found but 
one. It was Shylock’s reply when the court directed 
him to sign the “deed of gift:”’ “I pray the court 
give me leave to go from hence. Iam uot well.” 


—_.——_———— 
NOTES. 


N his brief in Fischer v. Langbein, 103 N. Y. 84, Mr. 
Samuel Hand said: ‘An attorney’s willingness to 
consent to such a stipulation would eclipse Artemas 
Ward’s famous offer to aid in the suppression of the 
Rebellion ’’— i. e., to “‘sacrifice all his wife’s able- 
bodied relations.”’ 


Mr. Wm. Vannamee, in his brief in Matter of Miller, 
110 N.Y. 216, concerning the validity of the collateral in- 
heritance tax, says: “Almost any one would be glad to 
receive a large legacy uponthe sameterms. As Byron 
says: 

“ Sweet is a legacy, and passing sweet 
The unexpected death of some old lady 
Or gentleman of seventy years complete: 
Who made us youth wait too, too long already 
For an estate or cash or country seat.” 


In his brief in Kinney v. City of Troy, 108 N. Y. 537, 
on notice of a defect in a street, Mr. R. A. Parmenter 
said: “ The jury are permitted to imagine a man with 
brass buttons on a blue coat, and a belt around his 
waist, from which a club is hanging, marching up and 
down the street, failing to take notice,’’ etc. In 
Kaveny v. City of Troy, 108 N. Y. 571, on liability of 
the city for negligence of its police, he said: ‘‘As well 
might the defendant be holden for the neglect of a 
school teacher whereby John Robinson’s child was 
injured by James Lansing’s’’ (opposite counsel) “ boy.” 





In his brief in Jones v. Chamberlain, 109 N. Y.w 
Mr. J. F. Parkhurst said: ‘* The question of fact as 
possessiun was tried before three juries, the title then 
depending upon the question whether a little grass let 
in ashed upon the premises in July, 1873, remained 
there until September 23, 1873, or whether a trespay. 
ing heifer (possibly a descendant of the O'Leary cor) 
had before that day eaten and carried it quite away, 
At the General Term plaintiff's title was almost 
wrecked for want of a comma and a dollar mark in the 
assessment-roll. Disappointed in the dollar mark, 
foiled by the heifer, the case is now made the 
casion for literally running amuck among the g 
cred tombs of the wan statutes.’’ That fetched the 
court. 


In the brief of counsel in People v. Gillson, 109N.Y, 
389, concerning the validity of a law prohibiting tradey 
from throwing in presents as a consideration of buy. 
ing goods—the tea case—counsel say—we guess Mp 
Montignani says—although probably Hamilton Harris 
supplied the scriptural references: ‘‘ Doubtless Noah 
had a discount for cash on his gopher wood and piteh 
materials for the ark, and obtained special rates from 
the menagerie and feed men of his day. A close ey. 
amination of the narrative shows too that although 
Esau sold out to Jacob for a mess of pottage, that affey. 
tionate brother added bread also to the bargaiy, 
Solomon himself makes a pretty shrewd contract for 
his temple with his neighbor Hiram (Kings, 5) ong 
food article basis, but seems (1 Kings, 9-10) to hare 
given as a‘ prize, premium or reward’ some undesir. 
able real estate. The Tyrians and Carthaginians wer 
too good traders not to have carried a supply of ‘extra 
inducements’ and ‘job lots’ in their annual excur 
sions to Britain; and tradition bas it that neither the 
pious Puritan northe honest Hollander neglected to 
add an extra gallon or two when buying a few milesof 
Indian land for a head-dress or a frying pan. Defend 
ant’s method is a development of the refined utility of 
the age. Beginning with the plain and then the orm 
mented or colored business card; observing that thes 
were soon cast aside or forgotten to make patron 
more mindful be presents tasteful chromos, such # 
brighten many a humble home and add a gleam ofarts 
beauty to the tenements of the poor. Becoming mor 
practical, he now presents little household articles, of 
trifling cost to him as bought in quantity, on whichhe 
makes no profit, but which he uses as means of adver 
tising his teas and coffees. Some—those the old-fash- 
ioned—spend a percentage of profit in ‘dodger, 
hand-bills and giaring sigu-boards, that litter up and 
obstruct thoroughfares and are public nuisances; but 
the enterprising and wide-awake defendant places the 
same percentage in those little table luxuries that 
please children, lighten the burden of weary hous 
wives, and area perpetual, self-acting advertisement 
of the good taste and good sense of the giver. * * * 
The milkman furnishes you with the can or the patent 
bottle in which his milk comes fresh from the farm; 
the grocer sends home his butter in neat woode 
plates, useful for a dozen other purposes; the butebet 
supplies lard in handy tin pails; the confectioner has 
charming bon bon boxes; the fish man has quaint we 
kegs for his oysters; you buy jellies and jams in pt 
ent preserving jars, with rubber bands and all; at the 
soda-water fountain you get tickets at five cents each. 
or twenty-five for a dollar; the restaurant keopt 
offers ‘commutation tickets,’ and gives bread with tio 
fish-balls. * * * There never was a_horse-th 
without something ‘to boot,’ while free luuch 84 
natural institution found in every retail liquor place 
from (and including) Maine to San Francisco.” How 
did counsel know this last? The judges submitted this 
brief to their wives, and they said the brief should pre 
vail, and so it did. 
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QURRENT TOPICS. 
N Alabama gentleman, who has the courage and 
courtesy to sign his name, asks us ‘‘ What 
legally-constituted tribunal ever decided that any 
one day in the week was more ‘ holy’ than another? 
If so, on what authority?” This is in connection 
with our remark that a man who was shaved at a 
barber’s shop on Sunday ‘‘ cheated the Lord out of 
His time.” We really are not competent to answer 
the inquiry, and we turn the inquirer over to The 
Independent, which is much better informed on the 
point than we are. The idea of the ‘Lord's 
time” is simply a notion which we hold in common 
with a good many other superstitious people. But 
we do not put, and never have put, the propriety of 
Sunday observance on religious grounds. We have 
always put it on the grounds that one day of rest 
in seven is necessary to the health of society, and 
that as a large majority of the people are of that 
way of thinking, and as probably a majority are of 
opinion that it 7s ‘‘holy time,” they are entitled to 
have their opinions legally respected, and to have it 
aday of quiet and freedom from work and trade, 
necessary work alone excepted. And we have 
argued that it is not reasonably necessary to compel 
barbers to work on Sunday to accommodate lazy or 
selfish men who would not spend the time on Satur- 
day night — no more necessary to have one’s hair cut 
on Sunday than to have one’s corns cut on that day. 
It is an oppression of the barbers, and they generally 
agree with us, we believe. But our correspondent 
continues: ‘“‘If you had your way, you would not 
only make a fellow go to church or rest all day on 
Sunday, but you would make him pay the preacher 
ineither event.” This shows that our correspondent 
has read us to very poor purpose. We would compel 
men to rest, 7. ¢., to desist from public work on 
Sunday, but not to go to church nor to pay the 
preacher. We wish all men would go to church at 
least once on Sunday, but we would not compel 
them; and so far from compelling them to pay the 
preacher, we have always been opposed to exemption 
of church property from taxation. But our cor- 
respondent continues: ‘‘You would make his 
organism more complex, him more credulous, more 
susceptible to the story or dreams and ghosts, and 
allow him to smile and kiss Ifis wife only at times 
and in the manner prescribed.” We suspect from 
the tone of this that our correspondent is more 
credulous than ourselves, for we are not so credu- 
lous as to believe that all this wonderful universe in 
which we live came about without a supreme intel- 
ligence, to which men owe loyalty and obedience. 
There 18 a great deal more credulity in religious 
unbelief than in religious belief. That kissing 
argument always makes us tired. It is like the old 
Vor. 42— No. 14. 





argument in favor of slavery — ‘‘ would you like to 
have your daughter marry a nigger?” If our cor- 
respondent really believes, as he seems to intimate, 
that it was ever against the law of any part of the 
country for a man to kiss his wife on Sunday, he is 
more credulous than weare. We had supposed that 
story of the Connecticut ‘‘ Blue Laws” was thor- 
oughly refuted years ago, But perhaps we are wrong. 
Our theory of Sunday is simply this: we prefer a 
day of rest and peace and quiet, free from the noise 
and bustle of work and trade, when people can go 
to church without being disturbed, or can visit or 
walk or drive or sail, or go to libraries and museums 
and picture-galleries, and kiss wife and play with 
children, rather than a day of rum-selling, horse- 
racing, cock-fighting, gambling, ball-playing, prize- 
fighting, theater-going, getting drunk and beating 
wife and abusing children, and general devilry. 


Another correspondent, who has not the courage 
to sign his name, but who hails from Chicago, 
abuses us roundly for saying that no man who ‘‘is 
so destitute of reason as to deny the existence of 
God can be qualified to pronounce the law,” calls 
us a fool, says we “ make him sick,” and wants to 
know if Huxley, Tindal and Spencer are fools. By 
no means. They are very wise men, but in our 
opinion, they were in this matter ‘‘ destitute of rea- 
son,” and blind to evidence. There was once a 
very celebrated advocate in this State who believed 
that the earth is flat, or at all events, thought that 
there is no evidence that it is round. If we had 
said that at this point he was destitute of reason 
probably the anonymous Chicago infidel would have 
agreed with us, and would not have accused us of 
calling him a fool. And yet, as it seems to us and 
a good many other people, the evidence in favor of 
the existence of a supreme intelligence is infinitely 
stronger than that in favor of the rotundity of the 
earth. We have no apology to offer for our opinion. 
It is one which has been held by the great majority of 
the wisest and greatest and best men who have ever 
lived. We prefer to agree with Washington and 
Webster and Napoleon than Huxley, Tindal and 
Spencer on this point. It ill becomes this person to 
accuse us of uttering ‘‘ contemptuous” opinions, 
when in the same sentence he calls us a ‘ fool,” and 
we intend no contempt of his trinity of unbelievers 
when we reiterate that no man is fit to be a judge 
who does not believe in God, however clever and fit 
he may be to gather scientific facts, and however 
adroit he may be in arranging them in support of 
an incredulous or know-nothing theory. Such a 
man lacks the moral sense essential to a judge. 
Such teachings lead small and weak and opinionated 
men to write anonymous letters. Think of a lawyer 
who will write an abusive and anonymous letter to 
another lawyer! This person has not even the plea 
of ignorance to excuse him, for he writes a good 
hand and spells correctly. But we would not take 
his stipulation without two witnesses. Make him 
sick, do we? Glad of it. Such fellows need to be 
made sick. We shall think we have not lived in 
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vain if we make all of his sort sick enough to throw 
up their briefs. Bob Ingersoll would agree with us 
on this point. 


The Canadian Law Times says: ‘‘The ALBANY 
Law Jourwnat, in criticising Sir James Stephen’s 
remark that there is no longer any forensic elo- 
quence, says: ‘ We suspect that the suppression does 
not exact a violent degree of exertion. If a new 
Erskine should arise there, or if we could send 
thither from these shores a new Webster or Choate, 
or even a Parker, a Black, a Beach or a Carpenter, 
they would make themselves heard without shame. 
The exact truth is that eloquence has not been 
jilted by the bar, but she has thrown over the bar.’ 
The exact truth is always hard to get at, especially 
when you are not on the spot. As an esteemed and 
much-regretted late friend of the writer’s used to 
say: ‘It is not a certain one’s ignorance that I 
object to so much as the fact that he knowsso much 
that isn’t so.’ The exact truth lies probably in two 
considerations. The one is that the leaders of the 
English bar are overworked. Case follows case 
with such rapidity that there is probably little, if 
any, time for thought or for consideration as to 
how an address will be made. There is on this 
account a disposition to get at bare facts, and get 
the business disposed of with as much rapidity as 
possible. The other is that a very great number of 
cases are tried by a judge alone, and Webster him- 
self, if he is the supreme example, would find it 
difficult to be eloquent in the face of constant and 
harassing interruptions from the bench. An elo- 
quent man will be superior before even such a tri- 
bunal, and where eloquence is effective it will still 
be used. And when another Erskine arises, or an 
importation takes place, the eloquent man will be 
heard eloquently somewhere in spite of every thing. 
If there are to be any exportations from amongst our 
cousins, we hope that the ALBany LAw JOURNAL 
will do what it can to secure another Benjamin for 
England. That eloquence has not jilted the bar is, 
we think, patent from the recent addresses of coun- 
sel before the Parnell Commission. But it is not so 
useful at the present day as to require striving after. 
And this is an age of utility.” We think our con- 
temporary bears us out, however unintentionally. 
He speaks of ‘‘another Erskine,” calls on us for 
‘‘another Benjamin,” and cites Russell. All this 
goes to show that eloquent lawyers are scarce. 
There is but one Russell in England, we are told, 
and it amuses us to hear Benjamin cited as eloquent. 
It may well be that utility is at fault, that the occa- 
sion no longer exists. Raphael has ceased talking in 
Adam’s ear, because Adam is too busy in ordering 
his garden. Perhaps it is just as well. Eloquence 
is out of place before the bench, and dangerous 
before the jury. It is good at raising crusades or 
exciting patriotism, or getting votes, or glorifying 
institutions, or promoting charities, or scaring sin- 
ners, but as an instrument for the finding of truth, 
it seems not certain that it is desirable. If there is 
any truth in that story about Webster’s making the 
chief justice cry with his ‘‘ Et tu, Brute!” in the 





Dartmouth College case, eloquence played a sad trick 
on the law, and saddled her with an uneasy and 
galling burden, to get rid of which she is humping 
herself up a great deal of late years, 


Our hyperborean contemporary, the Western Lay 
Times, is very saucy indeed, for a youngster, to the 
Court of Queen’s Bench of its Province, and if jt, 
accusation is well founded, that court is quite too 
technical for the promotion of justice, The Time 
says: 

“The defendant in the suit appealed from an order 
made by the chief justice and the appeal was entered 
on the list of appeals for Easter Term and stood over 
by consent till next term, no objections being taken to 
the regularity of the appeal. When the matter came 
up for argument in the succeeding term, the case wag 
taken up and proceeded with. Counsel for the appel- 
lant opened the matter, and having entered upon his 
argument was stopped, not by the opposing counsel but 
by the court, and objection taken by the court that the 
copies before the judges were not sworn copies. On 
this frivolous objection—which we submit is nota valid 
one, as the rule of court does not call for a ‘sworn 
copy’ or ‘copy verified by affidavit,’ but simply ‘copy’ 
—the appeal was dismissed with costs. It is true, asit 
now appears, that on a few prior occasions the same 
course had been followed, but the bar, as a whole, had 
no knowledge of suchadecision. * * * Defendants 
counsel applied next day under rule 66, allowing 
amendments, for an order to reinstate the case on the 
list, and furnished such material on the application 
(see report) as ought undoubtedly to have entitled bis 
client to this proceeding; that is, unless section 66 isto 
be considered as a mere dead letter. We regret to say 
that the judges also dismissed this motion with costs 
and as the time had elapsed for the entering of the ap 
peal, the unfortunate suitor was actually debarred 
from a hearing on appeal in the courts. Not even the 
poor defense of ‘an unimportant matter’ can be urged 
in extenuation of such a deplorable result, as the mat 
ters in dispute in this case are of exceptional interest 
to the community at large; having a most important 
bearing on the rights of mortgagees throughout this 
province.” 

It is fortunate for the legal profession that there are 
some lawyers who are not afraid of the judges, who 
have no causes before them, and are in a position to 
make themselves heard through the press. Itis 
well that the legal profession have ‘organs ” which 
do not ‘‘ move on” at the command of the bench 


Collaboration in novel-writing is a modern part 
nership, and under Erckmann-Chartrian, Besant 
Rice and Hawthorne-Byrnes has given some read: 
able results. The same thing in legal authorship is 
quite rare, we believe, but an excellent result of it 
is found in a new work on “ Roads and Streets,” by 
Judge Byron K, Ellfott and his son William F. 
Elliott, of Indiana, published by the Bowen-Mertill 
Company, of Indianapolis. These gentlemen ar 
the same who composed that remarkably interest 
ing treatise, ‘The Work of the Advocate.”  Thisis 
a solid and practical treatise, founded on adjudice 
tions — the list of them covers seventy pages — 
designed and fitted for the active practitioner. It 
covers every phase of the subject, all its great 
branches and all its small details, in thirty-three 
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chapters. The division and classification is logical, 
and the treatment is comprehensive and thorough. 
It has opinions where they are useful or sugges- 
tive, The style is marked by the excellencies which 
characterized the former work, and the writers have 
contrived to give the subject a consecutive and en- 

ing interest, such as invites to reading for read- 
ing’s sake, and not alone for the purpose of frag- 
mentary research. This is the mark of real talent 
in legal writing, by which Nicholas Hill lent inter- 
est toa brief, and Finch, J., induces one to sit up 
nights to read his opinions. In novel-writing it is 
sometimes easy to trace the respective contributions 
of the joint authors; one puts in the pathos, another 
the humor; one the narrative, another the arche- 
ology; one the romance, another the history; but 
here of course we have no clue, and must go on as- 
sumption founded on our knowledge of the excel- 
lent judicial writing of the senior author, and an 
observation of the great research into authorities 
displayed in this exhaustive and discriminating 
work. 


NOTES OF CASES. 


N Waldron v. Waldron, Supreme Court of Cali- 
fornia, August 4, 1890, it was held that though 

the Civil Code of California, section 94, defines “ ex- 
treme cruelty” as ‘‘ the infliction of grievous bodily 
injury or grievous mental suffering upon the other 
by one party to the marriage,” a divorce should not 
be granted the wife on the ground of extreme 
cruelty because the husband, when intoxicated, and 
in the presence of others, called her ‘‘ whore” and 
other vile names, where the evidence shows that she 
was not uniformly kind to him, and that the mental 
suffering endured by her did not injure her health. 
McFarland, J., dissenting, said: ‘‘It is possible that 
the judgment in this case might be reversed for 
want of sufficient proof of facts, but I dissent in toto 
from the views expressed in the opinion adopted by 
the majority of the court on the subject of extreme 
cruelty. The opinion goes back to the old cases of 
Morris v. Morris, 14 Cal. 80, and Powelson v. Powel- 
son, 22 id. 362, and adopts their doctrine that no 
conduct of a husband toward a wife constitutes ex- 
treme cruelty unless it injures bodily health or en- 
dangers physical safety. It treats a woman as hav- 
ing only a bodily structure and physical organs like 
one of the lower animals, and utterly ignores her 
mental, moral and emotional nature. Those cases, 
following musty decisions in the past, when women 
had few civil immunities which man was bound to 
respect, were determined before the present statu- 
tory law of California upon the subject, and at a 
time when human rights, as human rights, were 
but dimly recognized, even in these free United 
States, and when extreme, and in some cases whole- 
sale, Violation of personal liberty was common 
against all except one class, viz., white male citi- 
zens, The theory of those cases is that a husband 
may heap all sorts of wrongs upon a wife short of 
beating or threats of personal violence; that his 








conduct toward her may be a continuous series of 
acts of insult and contumely; that he may continu- 
ously call her vile names, and unjustly and falsely 
charge her in the presence of others with indecent 
acts and base practices, so that she is ashamed to 
look her neighbors in the face, and unable to 
find aught in life but misery —so that the common 
voice of mankind would call him cruel beyond all 
patience; and yet, as long as her physical constitu- 
tion can bear up under the strain, she can get no 
redress. She must be a wreck before she can be 
rescued. This doctrine makes legal cruelty depend, 
not on the misconduct of the husband, but on the 
endurance of the wife; not on the guilt of the 
wrong-doer, but on the vitality of the victim. The 
anguish of the mind must have eaten through the 
flesh, and exhibited itself in bodily disease, before 
there can be any legal evidence of cruelty. But 
some women, like some men, have inherited from 
sturdy ancestors physical constitutions so robust, 
with bone and blood, and muscle and nerve, and 
heart and lungs so charged with vitality that the 
woes of a Lear would not wear out the machinery or 
obstruct the currents of healthy physical life. Must 
such a woman suffer on forever, and only the 
weak, who faint at a gentle reproach, be relieved? 
There is not, in my opinion, any necessity whatever 
to follow Morris v. Morris and Powelson v. Powelson 
as authorities, for since they were decided the stat- 
ute law has been changed, and changed, I think, 
for the express purpose of obliterating those decis- 
ions. At that time the statute merely made ‘ ex- 
treme cruelty in either party’ a cause of divorce, 
without any attempt to define on describe it. Hit. 
Gen. Laws, par. 2416. But the Code has added 
the following: ‘ Extreme cruelty is the infliction of 
grievous bodily injury or gnevous mental suffering 
upon the other by one party to the marriage.’ Civil 
Code, § 94. Here ‘bodily injury’ and ‘mental 
suffering.’ are mentioned as two entirely distinct 
things, and each by itself as constituting extreme 
cruelty. Ifthe Legislature had merely meant bodily 
injury caused by mental suffering there would have 
been no occasion for the legislation at all, because 
that was included clearly in the decisions in the 
Morris and Powelson cases. It is entirely evident 
therefore to my mind, that both in a philologic and 
and historical view, the language of section v4 
means that the infliction of grievous mental anguish 
alone constitutes legal cruelty. It is said that the 
definition of extreme cruelty in section 94 is defec- 
tive. Of course there cannot be a perfect defimition 
of such athing. The qualities of human actions 
cannot be designated by accurate lines, as fields can 
be by fences. Can grievous bodily injury be accu- 
rately defined? It is said that the infliction of 
grievous suffering does not imply wrong or injus- 
tice. But section 94 is dealing with extreme cru- 
elty, and uses that phrase. And does not ‘ extreme 
cruelty’ itself imply wrong and injustice? And 
while extreme cruelty of either kind cannot, in the 
very nature of things, be accurately defined, there 1s 
often misconduct so far outside of and beyond tnat 
produced by the ordinary weaknesses and passions 
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of men that the common judgment of mankind pro- 
nounces it extremely cruel. Every case where a 
divorce is sought on this ground must depend upon 
its own particular facts; and a correct decision must 
depend, as most cases depend, upon the sound sense 
and judgment of juries and courts. Some divorces 
are no doubt obtained upon insufficient proof; but 
it must be remembered that one reason why more 
divorces are granted than formerly is because for- 
merly wives had no remedy for many outrageous 
wrongs.” Paterson, J., concurred with him. 


In Black v. Henry G. Allen Co. and Scribner v. 
“Same (42 Fed. Rep. 618), it was held that a copy- 
righted book, published by the consent and license 
of the author as a part of a foreign cyclopedia, the 
remainder of which is the production of aliens not 
protected by the copyright laws of the United States, 
does not thereby become public property, and can- 
not be used without the consent of the author in a 
reprint of the encyclopedia, The court said: ‘‘If 
a poem or an essay for which a copyright had been 
secured in this country by the author, a citizen of the 
United States, should be permitted to be inserted ina 
volume of poems or essays, a part of which was publici 
juris, it could not reasonably be claimed that the author 
had thereby abandoned his copyright, and that his 
book could be reprinted by itself, without his con- 
sent, in this country. It cannot be contended that 
the defendant would have aright to reprint Walker’s 
or Johnson’s treatises in separate volumes without 
the consent of the respective proprietors. Can 
then the poem or essay be printed without the 
consent of the author, as a part of an unauthor- 
ized reprint of the entire volume? The defendant 
takes the affirmative in these cases, because (1) the 
work as a whole is a foreign work, and the bulk of 
the volume is publici juris; and (2) because the in- 
sertion of Walker’s and Jolnston’s articles in the 
twenty-third volume was for the manifest purpose 
of preventing citizens of the United States from re- 
printing that volume, which would have been, but 
for those articles, publici juris, and therefore was an 
attempt which will not receive the favor of a court 
of equity. Upon the first point there is no vital 
difference, in regard to the infringement of an 
author’s copyright, whether it is printed in a sepa- 
rate volume or in connection with authorized mate- 
rial. If the author has a valid copyright, it is valid 
against any unpermitted reprint of his book; and 
the fact that his book is bound up in a volume with 
fifty other books, each of which is open to the pub- 
lic, is immaterial. The argument of the defendant 
upon this part of the case is mainly directed in 
support of the second point, and is this: The Ency- 
clopedia Britannica, as a whole, was the production 
of aliens, who could obtain no copyright in this 
country, and is a work of great value to the whole 
people. Except for the introduction of a few arti- 
cles, which are copyrighted in the United States, it 
could have been reprinted here in cheap form; and 
the defendant, when he entered upon his under- 
taking, had good reason to suppose that it could be 





SEIS, 
thus reprinted. The employment of citizens of the 
United States to write articles which were to pg 
used in some of its volumes, and the purchase of ap 
interest in the copyright of such articles, were ap 
attempt to deprive the defendant, and other like. 
minded persons, of a privilege which they woul 
have otherwise enjoyed, and were for the purpog 
of giving the foreign owners of the encyclopadis 
an advantage in the sales of the work in this coy. 
try. The attempt contained an element of unfai. 
ness, because the book, if written by foreigner 
could be reproduced here, and the complainants 
have only a color of copyright interest, and there. 
fore should not receive the sanction of the courts, 
The statements in the preceding paragraph, with 
the exception that the effect of the plaintiffs’ inter. 
est in the Johnston and Walker articles had an ele. 
ment of unfairness in it, are true, and present by 
themselves no adequate argument in favor of the 
defendant. The acts of Johnston and Walker were 
in accordance with the statutes of the United States, 
The acts of the Messrs. Black were for the purpose 
of making a use of the statutes which might assist 
them against pecuniary loss, and give them a more 
unobstructed field for their large commercial ver 
ture. The disputed point is whether there was an 
element of fraud or injustice in the scheme which 
would prevent a court from regarding it with favor, 
There was no impropriety in soliciting competent 
citizens of the United States to write upon its his 
tory, and I can perceive no unfairness or injustice 
toward the defendant company in the plaintiffs’ use 
of the copyright laws for their pecuniary advantage, 
and as a weapon with which to repel a competition 
which is more enterprising than considerate, There 
was no trap set for the defendant, whose offices 
must have known that the ninth edition was in 
great part a new work, and that its contributors 
would not be confined to one country.” 


In State v. McDonald, Supreme Court of Montana, 
July 25, 1890, under a statute which provides that 
if any person shall steal a ‘‘mare, gelding, stallion, 
colt, foal or filly” he shall be deemed guilty of 
grand larceny. Defendant was indicted for steal- 
ing ‘‘one * * * horse, a gelding, about three 


years old.” All the witnesses for the State at the 
trial described the animal simply as a “horse” ot 
‘‘colt.” Held, that the variance was fatal. The 
court said: ‘‘A horse is ‘a neighing quadruped, 
used in war, draught and carriage.’ Johns. Dict 
Webster uses the term in two senses: (1) Generi- 
cally, as the animal simply, including all variations 
of age, sex and condition; (2) especially, as indt 
cating the male in distinction to the female. We 
believe that the term has a third sense, a popular 
sense, as denoting a castrated male in distinction 
a stallion. The indictment is carelessly drawn. It 
describes the animal as ‘an iron gray horse, a geld- 
ing.’ A ‘gelding’ is a fully castrated horse, in dis 
tinction to a ‘stallion,’ who is possessed of all his 
parts, and a ‘ridgling,’ which is deprived of half 
of them. How the pleader used the word ‘hors 
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in the indictment we can determine only from the 
context. If he employed it in the first sense, gen- 
erically, then the word ‘ gelding’ following, defined 
and specialized the general term, and indicated the 
variety of ‘horse’ intended, to-wit, a gelding, and 
the allegation amounts to a charge of stealing a 
gelding. If the word ‘ horse’ were used in the sec- 
ond sense, it is equivalent to alleging that the ani- 
mal was a male, and then by adding the word 
‘gelding,’ describing the kind of a male, that is, a 
‘gelding,’ in distinction to a ‘stallion.’ Again, if 
the word ‘horse’ be employed in its most restricted 
sense, as meaning a castrated animal of the species, 
we have simply the description of a gelding. We 
conclude that the indictment describes the larceny 
ofagelding. Is the charge proved by evidence of 
the stealing of a ‘colt’ or ‘horse?’ The statute is 
a special one making the taking of certain animals 
grand larceny, without regard to the amount of the 
value, Statutes similar to this one use the descrip- 
tive terms ‘horse, mare, gelding, colt, filly, ass,’ etc. 
Our statute omits the word ‘horse.’ Inthe statutes 
employing this word, as a description of one of the 
subjects of larceny, ‘horse’ means the unaltered 
male animal, See cases infra. Our statute supplies 
that term so used by the word ‘stallion.’ In the 
States having the statutes referred to it is held that 
an indictment for stealing a horse is not supported 
by evidence of larceny of a gelding,,and vice versa. 
Hooker v. State, 4 Ohio, 348; State v. Buckles, 26 
Kans, 237; Turley v. State, 3 Humph. 323; Jordt 
v. State, 31 Tex. 571; Banks v. State, 28 id. 644; 
Briscoe v. State, 4 Tex. App. 219, and Texas cases 
cited in Bish. St. Crimes, § 248, note 5; Whart. 
Crim. Ev., § 124; Whart. Prec. Ind. 415, note a; 
State v. Royster, 65 N. C. 539; State v. Plunket, 2 
Stew. (Ala.) 569. Applying the doctrines of those 
cases to the descriptive words used in our statute, 
an indictment for the larceny of a stallion would 
fail on proof of the taking of a gelding, and vice 
versa, In the case at bar the Jarceny alleged is of a 
‘gelding.’ The proof is of a ‘horse’ — something 
not included in the special statute describing the 
subjects of larceny within the purview of its special 
provisions. When the witnesses testified about a 
horse they meant to describe something, but what 
was in their minds their words do not disclose. If 
they used the word in the first sense indicated above 
they meant ‘a neighing quadruped used in war, 
draught and carriage,’ including not only males and 
females, but males possessed of all the gifts of na- 
ture, or deprived of such endowments by the art of 
man, and stallions, geldings, ridglings and. mares, 
old and young, grown and colts. If the witnesses 
confined the term to the second definition of 
‘horse,’ which we have shown obtains, they testi- 
fied about a ‘stallion,’ If they employed the word 
inthe third and most restricted sense, they may 
have intended a ‘gelding.’ But there is nothing to 
indicate that such was the signification. Thus, in 
the indictment, we have the description of one defi- 
nite well-known object; in the proof, a term which 
may be applied to a half-dozen different objects. 

matter is not aided if we take the testimony 








“that the animal was simply a ‘colt.’ ‘Colt’ is sepa- 


rately named in the statute, and proof of stealing a 
‘colt’ does not support an indictment for taking a 
‘gelding’ under this specially descriptive statute. 
Not only is the weight of authority with these dis- 
tinctions, but we are of opinion that they are 
well taken, and not technical. A defendant is not 


proven guilty if it be shown that he took, not the 
article charged in the indictment, but may have 
taken one of several others, when the statute spe- 
cifically distinguishes between the objects.” 


— > 


INSURANCE — ACUIDENT— DEATH BY 
POISON. 


ILLINOIS SUPREME COURT, JUNE 12, 1890. 


HEALEY Vv. MuTUAL Acc. Ass’N. 
Death resulting from the accidental taking of poison creates 


a liability under a policy insuring against death caused 
by ‘‘ external, violent and accidental means.”’ 


PPEAL from Appellate Court, First District. Ac- 
tion by Emma T. Healey against the Mutual Ac- 
cident Association of the North-west upon a certificate 
of membership in favor of her deceased husband, John 
Healey, by which he was insured against death occa- 
sioned by ‘external, violent and accidental means.” 
The Circuit Court gave judgment for defendant on de- 
murrer to the declaration, and the Appellate Court 
affirmed the judgment. Plaintiff appeals. 


Miller, Leman & Chase, for appellant. 
Albert H. Veeder and Mason B. Loomis, for appellee. 


CraiG, J. The question presented, although one of 
pleading, involves a construction of the policy upon 
which the action was brought; and in placing a con- 
struction on the contract, and in arriving at the in- 
tention of the contracting parties, regard must be had 
to the object and purpose which was intended by the 
contracting parties. A policy of accident insurance is 
issued and accepted for the purpose of furnishing in- 
demnity against accidents and death caused by acci- 
dental means, and the language of the policy must be 
construed with reference to the subject to which it is 
applied. Jnsurance Co. v. Nelson, 65 Ill. 420. Thus a 
provision in a policy against loss by fire avoiding the 
policy if the property becomes incumbered has been 
held not to include incumbrance by judgment, al- 
though within the terms used. Baley v. Jnswrance Co., 
80 N. Y. 21. Again, policies of insurance being signed 
by the insurer, the language employed being that of 
the insurer, the provisions of the policy are usually 
construed most favorably for the insured in case of 
doubt or uncertainty in its terms. Jnsurance Co. v. 
Scammon, 100 Ill. 644. ‘* No rule in the interpretation 
of a policy is more fully established or more impera- 
tive and controlling than that which declares that in 
all cases it must be liberally construed in favor of the 
insured, so as not to defeat, without a plain necessity, 
his claim to the indemnity, which in making the in- 
surance it was his object to secure. When the words 
are without violence susceptible of two interpretations, 
that which will sustain his claim and cover the loss 
must, in preference, be adopted. May Ins. (2d ed.), 
§ 175. 

Keeping in view these well-settled rules of construc- 
tion, the question to be determined is whether the 
death in this case is one falling within the spirit of the 
policy. The death of John Healey, the assured, is a 
conceded fact, but it is said the policy is an assurance 
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against death by external, violent and accidental 
means, and that death did not ensue from external, 
violent and accidental means within the meaning of 
the policy. Under the averments of the first and sec- 
ond counts it is manifest that death ensued by acci- 
dental means, as it is expressly averred that death was 
produced by accidentally taking and drinking poison. 
The demurrer admits this averment of the declaration, 
and the fact that death ensued from accidental means 
stands admitted by the record. But to bring tbe case 
within the terms of the policy it devolved upon the 
plaintiff to aver and establish not only that death en- 
sued from accidental means, but also from external 
and violent means. The next inquiry therefore to be 
determined is whether within the meaning of the pol- 
icy death resulted from external and violent means. 
While the authorities in cases similar to the case be- 
fore us are not entirely harmonious, yet we think that 
the decided weight of authority is in support of the 
view that death in this case was caused by external 
and violent means. In McGlinchey v. Casualty Co., 80 
Me. 251, the insured was riding in a covered carriage. 
The horse became frightened and ran some distance 
before he could be controlled. In running, the horse 
came near collision with other teams, but no collision 
occurred, nor was the carriage upset or any one in- 
jured. However, immediately after the runaway, the 
insured became sick, and died in an hour after the ac- 
cident. The question arose whether death was caused 
from bodily injuries through external, violent and ac- 
cidental means within the meaning of the policy, and 
the court held that it was. In the case cited the body 
of the deceased bore no marks of physical injury, nor 
did the body come in contact with any physical object 
during the time of the accident, but death no doubt 
resulted from physical strain and mental shock. In 
Insurance Co. v. Crandall, 120 U. 8. 527, it was held 
that an insane man who takes his own life dies from 
an injury produced by external, accidental and vio- 
lent means. In the cases of Trew v. Assurance Co.,5 
Hurl. & N. 211, and on appeal 6 id. 839; 7 Jur, 
(N. 8.) 878; Reynolds v. Jisurance Co., 22 Law T. (N. 
8.) 820,and Winspear v. Insurance Co., 42 id. 909; 43 id. 
459; affirmed, 6 Q. B. Div. 42, it was held that death 
from drowning was caused by external and violent 
means within the meaning of an accident policy. In 
the Trew Case, which may be regarded as a leading one 
on the subject, it is argued: ** Whereas, from the ac- 
tion of the water there is no external injury, death by 
the action of the water is not within the meaning of 
the policy.”’ In reply to the argument the court said: 
“That argument, if carried to its extreme length, 
would apply to every case where death was immediate. 
Ifa man fell from the top of a house, or overboard 
from a ship, and was killed, or if a man was suffocated 
by the smoke of a house on fire, such cases would be 
excluded from the policy, and the effect would be that 
policies of this kind in many cases where death re- 
sulted from accident would afford no protection what- 
ever to the assured. We ought not to give those poli- 
cies a coustruction which will defeat the protection of 
the assured in a large class of cases.”” 6 Hurl. & N. 844. 
In Paul v. Insurance Co., 112 N. Y. 472, the policy was 
substantially like the one in question here, indemnify- 
ing against injuries caused by external, violent and ac- 
cidental means. The insured died from inhaling il- 
luminating gas. He was stopping at a hotel in New 
York city. He was found dead in his bed, the room 
being filled with gas. When found the deceased lay on 
his bed like a man asleep, without any external or visi- 
ble signs of injury upon his body. An action on the 
policy was sustained, and in disposing of the question 
whether the injuries were caused by external and vio- 
lent means the court said: ‘‘As to the point raised by 
the appellant that the death was not caused by exter- 
nal and violent means within the meaning of the policy, 








———— 
we think it a sufficient answer that the gas in the a 
mosphere, as an external cause, was a violent 
in the sense that it worked upon the intestate 80 a9 tp 
cause his death. That a death is the result of agg} 
or is unnatural, imports an external and Violent 
agency as the cause. The cases collated on the respond. 
ent’s brief sufficiently establish that as a proposition, 
Trew v. Insurance Co., 7 Jur. (N. S.) 878; Reynolds . 
JInsuraace Co., 22 Law T. (N. S.) 820; McGlinchey y 
Casualty Co., 14 Atl. Rep. 13.” If, as held in the ap 
last cited, death from inhaling poisonous gas is to by 
regarded as caused by external and violent means, 
upon the same principle death resulting from the agg- 
dental taking of poison must be regarded as resulting 
from external and violent means. Again, where a per. 
son is drowned, having been suffocated by the action 
of the water in the lungs, if a death in such case js to 
be regarded as caused or produced by external and yio. 
lent means, as held in the cases heretofore cited, for 
the same reason a similar rule must be applied wher 
death resulted as alleged in this case. Here the death 
arose from accidentally taking and drinking poison, and 
we are constrained to hold, when such is the case, the 
injury resulting in death may be regarded as received 
through violent means. If a person should receives 
gunshot wound in the body resulting in death, it would 
be conceded that death ensued from violent and ey 
ternal means. For a like reason poison taken into the 
stomach producing death may also be treated as anex- 
ternal, violent means. Indeed we are inclined tocon- 
cur with what was said by the Court of Appeals of 
New York in the case last cited, ** that a death is the 
result of accident, or is unnatural, imports an external 
and violent agency as the cause.” We have beencited 
to a few cases holding a different rule. Hill v. Jngur. 
ance Co., 22 Hun, 187. This case was overruled by the 
later case of Paul v. Insurance Co., cited supra. Pol- 
lock v. Association, 102 Penn. St. 230, is a case sustain- 
ing the position of the defendant. But while we recog. 
nize the high ability of the court in which the case wa 
decided we are not disposed to follow the rule ther 
adopted. We think the rule established by the Court 
of Appeals of New York is better calculated to cary 
out the true intention of the parties where the con- 
tract of insurance was entered into, and one too more 
nearly in harmony with the current of authority bear 
ing on the question. The judgment of the Appellate 
and Circuit Courts will be reversed, and the cause re 
manded to the Circuit Court for further proceedings 
in conformity to this opinion. 


HIGHWAY— DAM — BACK-WATER -LIA- 
BILITY OF OWNER. 


KANSAS SUPREME COURT, JANUARY TERM, 180. 
WALLACE V. Evans.* 

A party who built a dam, causing the back-water to filla tm 
vine across which ran a public highway, made a causeway 
composed of logs, brush, stone and earth at the place 
where the public highway ran across the ravine, and 
made a better way than existed before the constructional 
thedam. The public used it, and it was for a time mail 
tained and repaired by the overseer of highways of the 
road district. Held, that the owner of the dam was no 
chargeable with the maintenance and repair of the high 
way, »nd was not liable for the value of mules whose 
death was oceasioned by the causeway being out of r 
pair. 

L. H. Thompson, for plaintiffs in error. 
John R. Hamilton, for defendant in error. 


Simpson, C. The plaintiff below brought his action 
to recover the sum of $400, the alleged value of & pait 
— — —— —— 

*43 Kans. 509. 





THE ALBANY LAW JOURNAL. 267 














of mules, and $200 as exemplary damages. He alleged 
that in August, 1882, Wallace constructed a dam across 
acreek that caused the water to fill up a ravine across 
which ran a public highway that had been located, 
ppeved and travelled long before the construction of 
the dam; that the water had flowed into the ravine un- 
til, at the time complained of, it was ten feet deep, and 
was a hazardous and dangerous obstruction to travel 
on said highway; that Wallace had sold said dam to 
Railsback, who, at the time the injury occurred, owned 
aud maintained said dam; that on the 9th day of Sep- 
tember, 1885, the plaintiff with his team of mules was 
travelling on said highway, with no knowledge of the 
dangerous condition thereof at the place it crossed the 
ravine, and that in attempting to cross said ravine his 
two mules were drowned in the water flowing into said 
ravine, by reason of the construction of said dam. The 
defendants demurred to the petition, and their demur- 
rer was overruled. They then answered, alleging, 
among other things, that at the time the dam was built, 
they caused a safe and suitable embankment to be 
made of brush, earth and other material across said 
ravine, on the line of said highway, thereby making a 
safe and suitable crossing; that this crossing was 
turned over to the road district and accepted by it, 
and these defendants were released from any further 
liability or any obligation to keep up and maintain said 
crossing. They also pleaded contributory negligence. 
Cause tried at April Term, 1887, by the court, who ren- 
dered a judgment for $400. A motion for a new trial 
being overruled, Wallace and Railsback bring the case 
here. They claim that the trial court erred in over- 
ruling their demurrer to the petition and evidence; 
that the right of action is barred by the statute of lim- 
itations, as the dam was constructed under section 14, 
chapter 66, Compiled Laws of 1885; that there was a 
misjoinder of parties defendant; that there was an ob- 
ligation resting on the road district to maintain the 
crossing aud keep it inrepair; that the evidence shows 
contributory negligence. 

1. The petition in this case alleges that the place at 
which the loss occurred to the plaintiff below was a 
public highway, and alleges an obstruction thereof that 
was the cause of the lossof the mules. The erection of 
adam caused the water to fill up a ravine across which 
the public highway ran. The man who built the dam 
constructed across the ravine an embankment of stone, 
logs, brush and earth, that made a good, safe and reli- 
able crossing as long as it was maintained in the condi- 
tion in which it was constructed. It was shown at the 
trial that the road overseer had caused work to be 
done thereon, and that for some years it was con- 
stantly used and reasonably safe. Wallace, one of the 
plaintiffs in error, built the dam and the embankment, 
and after owning the mill property, including the dam 
for about one year, sold and conveyed it to one Page, 
who subsequently sold it to Railsback, the other plain- 
tiffin error, who owned the dam at the time of the loss 
ofthe mules. On this state of facts it must be appar- 
ent that no liability can possibly attach to Wallace for 
the loss. Putting this question in the strongest possi- 
ble attitude for the defendant in error, and assuming 
for that purpose that the erection of the dam and the 
back-water in the ravine was a continuing nuisance, 
Yet still Railsback, and not Wallace, is responsible for 
the damages occasioned by it. When Wallace sold the 
dam and some one else purchased it and assumed all 
liability, there seems to be no point of view in which 
Wallace could be held longer responsible. The judg- 
Ment against him is wrong. 

2. To constitute an obstruction to a public highway, 
it must appear that the public travel by reason thereof 
's actually hindered and endangered. No private ac- 
tion can be maintained if the obstruction continues 
and becomes a common nuisance on account of the nuis- 
ance per se; but if any individual suffers a more spe- 





cial injury than any other, from the continuance of 
such a nuisance, he has his action therefor. All thisis 
alphabetical law, and affords a sure basis upon which 
the argument in the case must rest. The controlling 
question in this case is, whois responsible for the care 
and repair of the highway at the point where it crosses 
the ravine? I[t is as much a part of the highway as any 
other portion of its length or breadth. The people at 
large have the right to the freeand uninterrupted use 
of it, not upon the sufferance of the men who built the 
embankment, but asa matter of right. It has been 
held that if a man builds a bridge that is useful to the 
public in general, it is the duty of the public authori- 
ties to repair it, notwithstanding it may be of benefit 
to the builder. Rex v. West Riding of Yorkshire, 5 
Burr. 2594; Heacock v. Sherman, 14 Wend. 58; Requa 
v. City of Rochester, 45 N. Y. 129; Thomp. Highways 
(8d ed.), 12. If a bridge is erected over a natural 
stream by a man for his own benefit, and it is of pub- 
lic utility, and is used by the public, the public is 
bound to keep it in repair; for in such case, although 
the bridge is of advantage to the man who built it, he 
did not create the necessity for it. Dygert v. Schenck, 
23 Wend. 446. Where a person erected a mill and dam 
for his own profit, and by so doing deepened the water 
of a ford, through which there was a public highway, 
but the passage through which, before the deepening, 
was very inconvenient, and the miller built a bridge 
over it, and the public used it, and the miller had re- 
paired it, the court held that the county, and not the 
miller, was chargeable with the repair, Rew v. County 
of Kent, 2M. & S. 513. All public bridges are prima 
fucie repairable by the public. Most, if not all, of the 
earlier cases that have any bearing on this question, 
make this distinction: if the bridge is built by a pri- 
vate person, and it is manifestly to the interest of the 
public to use it, and they do use it, and the way is bet- 
ter than it was before the bridge was built, the public 
is chargeable with its repair; but if the improved way 
is not better than it was before, the public receives no 
benefit. This is certainly a very liberal interpretation 
of the law so far as the public is concerned. If the 
principle of these cases is applied to the facts devel- 
oped on the trial of this case, there can be no recovery 
against Railsback, as the duty to keep the crossing in 
repair is devolved upon the road district. Our statu- 
tory enactments, requiring railroad corporations to re- 
store to its former condition any public highway it 
may cross in the course of its construction, seem to 
have this principle in view. This court, construing this 
provision, held, that when a railroad company restores 
the crossing of a public highway to the condition that 
existed at the time of the construction of its line 
across the highway, the railroad company is under no 
obligation thereafter, under this provision, to main- 
tain it in a safe and sufficient state of repair. M., K. & 
T. Ry. Co. v. Long, 27 Kans. 684. It can be said that 
it is the statute that relieves the railroad company 
from the liability to maintain the highway after it has 
been restored to its former condition, and that there 
is no statute that operates in favor of the defendants 
in error. While it is true that the courts in this coun- 
try have almost universally refused to hold the public 
to a common-law liability to repair public highways, 
the statutes of every State establish their liability, and 
this is so universal, that prima facie, they must be 
chargeable therewith; but the question in this case is, 
has not the public, by its acceptance and use of this 
roadway, and by its control and repair, assumed the 
liability? It cannot be successfully contended that 
this particular fill or causeway across the ravine is not 
a part of the public highway. The public has the abso- 
lute control of it. The man who built it has no right 
to obstruct it. If he lives in that road district he can 
be compelled to contribute money or labor to its main- 
tenance and repair. The moment he finished its con- 








268 THE ALBANY LAW JOURNAL. 








struction it becamea part of the public high way, and his | 


control ceased for every purpose. It then necessarily 
became the statutory duty of the road district to keep 
itin repair. The record discloses that at the place at 
which these plaintiffs in error filled the ravine, they 
made a better and safer roadway than existed before. 
It is shown that it was used for some years by the pub- 
lic. There is some evidence tending to show that the 
road overseer of the district caused work to be done on 
it, and at times repaired it. It is not shown that it 
was located on the land, or that it was erected for the 
personal benefit of either of the plaintiffs in error. 
This case was tried and decided upon the theory that 
both Wallace and Railsback were chargeable with the 
maintenance and repair of a public highway, and this 
was error. 

We recommend that the judgment be reversed anda 
new trial granted. 

By the court: It is so ordered. 

All the justices concurring. 


——___+—___—_—- 


CONSTITUTIONAL LAW — DELEGATION OF 
LEGISLATIVE POWER TO JUDGE. 


KANSAS SUPREME COURT, JANUARY TERM, 1890. 


CALLEN Vv. City oF JUNCTION CITyY.* 


A statute which authorizes certain judges to determine on 
the advisability of extending the corporate limits of cities 
is not unconstitutional because it delegates legislative 
power to a judicial officer. 


| aera from Geary District Court. Injunction de- 


nied on August 29, 1889, and order brought here 
for review. The facts are set forth in the opinion. 


Jim S. Callen, plaintiff in error, for himself. 
Thomas Dever, for defendants in error. 


Srwpson, C. This case was commenced in the Dis- 
trict Court of Geary county, to restrain the city of 
Junction City, a city of the second class, and the other 
defendants in error, who were appointed appraisers to 
assess damages occasioned by laying out and opening 
streets through the land of the plaintiff in error, from 
further proceedings. An application was made to the 
district judge to grant a temporary restraining order 
—all parties being represented by counsel — and the 
writ was denied. The case is here to review the or- 
der denying the temporary writ. The case was heard 
below on the petition, answer and reply; and the facts 
admitted by the pleadings are as follows: The land of 
the plaintiff in error is a three-cornered tract contain- 
ing about twenty-eight acres. The tract of land was 
embraced within the corporate limits of the city by an 
ordinance approved July 9, 1889, that reads as fol- 
lows: 


An Ordinance relating to and extending the corporate 
limits of the city of Junction City. 

Whereas, A petition in due form has, in manner 
provided by law, been presented to the Hon. M. B. 
Nicholson, judge of the District Court of Geary, form- 
erly Davis county, Kansas, asking said M. B. Nichol- 
son, as judge of said District Court, to make findings 
as to the advisability of extending the corporate limits 
of the city of Junction City so as to include therein 
the body of land adjacent to said city, and commonly 
known as ‘Callen’s Field,’ the particular description 
thereof being as follows, to-wit: Lot 2, section 1, 
town 12 south, range 5, east of sixth principal meridian 
in Kansas; and, 

** Whereas, Said M. B. Nicholson, as judge of the 
District Court of Geary, formerly Davis county, Kan- 


* 43 Kans. 627. 











a ee ee eee et es mae eC 
sas, on the 18th day of May, 1887, at the city of Couneil 


Grove, in Morris county, Kansas, upon the hearing of 
the matter, contained in said petition, did find ag fol. 
lows, to-wit: 


“*1, That it will be to the interest of the City of 
Junction City to extend the corporate limits thereof, 
so as to include therein the body of land adjoining 
said city, more particularly described as follows, to. 
wit: Lot 2, section 1, town 12 south, range 5, east of 
the sixth principal meridian in Kansas, and Renerally 
known as ‘ Callen’s Field.’ 

“That it will be no manifest injury to the owney 
of the afore described land, to have the same included 
within the corporate limits of said city of Junotion 
City.’ 

“And whereas, Upon appeal taken from said find. 
ings to the Supreme Court of the State of Kansas, by 
the owners of said described land, the said Supreme 
Court duly found and ordered and adjudged that it 
had no power to reverse, vacate, set aside or modify 
said findings: therefore, 


“ Be it ordained by the Mayor and Councilmen of th 
city of Junction City: 

““SECTION 1. The corporate limits of the city of 
Junction City are hereby extended so as to inolude 
therein the body of land adjacent to said city, more 
particularly described as follows, to-wit: Lot 2, seo 
tion 1, town 12 south, range 5, east of the sixth princi- 
pal meridian in Kansas, and generally known as ‘Cal 
len’s Field.’ 

“Sec. 2. This ordinance shall take effect and be in 
force from and after its publication once in the June 
tion City papers. 

“‘CHas. P. FoGuestrom, Mayor. 

“Approved July 9, 1889. 

(i s.J Attest: J. B. CALLEN, City Clerk.” 


This ordinance is pleaded by the defendants in error 
as justification for their acts. The reply of the plain 
tiff in error to this answer alleges that the statutes and 
ordinauces under and by virtue of which all proceed- 
ings were had and acts done, are and were at the time 
unconstitutional and void, and all of said proceedings 
were had without authority of law, and are null and 
void. The contention of the plaintiff in error is this: 
That section 1 of chapter 69 of the Laws of 1886 is un- 
constitutional, for the following reasons: 


“1. That as no remedy is provided for the aggrieved 
party by appeal to any court or tribunal whatever, it 
is in conflict with section 1, article 14 of the Constitu 
tion of the United States, and thus deprives a person 
of [property without the due process of law. 

“2. It is in conflict with article 7 of the Constitution 
of the United States in this, that there is no provision 
made, nor an opportunity given, whereby a party in 
interest may obtain a trial by jury. 

“3. For the reason given it is unconstitutional, be 
ing in violation of section 5 of the Bill of Rights of the 
Constitution of the State of Kansas, by violating the 
right of trial by jury. 

‘‘4. That the compensation provided for by law for 
property taken for public use, as followed in this case, 
is inadequate, unjust, and an unconstitutional method, 
inasmuch as the appraisers provided for by law are 
authorized to take into consideration the benefits to 
be derived by, as well as the damages incurred to the 
owner. 

“5. Said law of 1886 is unconstitutional and in vie 
lation of section 18 of the Bill of Rights of the Consti- 
tution of the State of Kansas, which provides that 
‘All persons, for injuries suffered in person, reputation 
or property, shall have remedy by due course of law, 
and justice administered without delay.’ This pro 
ceeding takes private property for public use without 
just compensation. 
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6, It is in conflict with section 4 of article 12 of 
the Constitution of the State of Kansas, which pro- 
vides that ‘No right of way shall be appropriated to 
the use of any corporation until full compensation 
therefor be first made in money, or secured by a de- 
posit of money to the owner, irrespective of any 
peneft from any improvement proposed by such cor- 
poration.’ ; "wo Nae 

7, Said law of 1886 is unconstitutional and in viola- 
tion of section 1, article 2 of the Constitution of the 
State of Kansas, in attempting to delegate a legislative 
power to the judiciary. 

“§ The law is a special one, conferring corporative 


power.” 


Asto the first objection assigned, it is only neces- 
sary to say that the change of the status of a tract of 
Jand froma farm to city lots, by the exercise of a 
power granted cities to extend their limits, is not a 
deprivation of property without due process of law. 
Asto the second and third objections, it may be re- 
marked that if the extension of the limits of a city isa 
purely legislative power, as the plaintiff in error 
claims, such a power is not exercised by means of a 
jury trial. To the fourth objection, a sufficient an- 
swer is found in the statement that neither the stat- 
ute we are considering, nor the ordinance passed in 
pursuance of it, has any thing to do with the question 
ofcompensation. He might raise the question em- 
braced in the objection on an appeal from the award 
of the commissioners. The fifth objection mingles 
legislative and judicial considerations, but the pith of 
it is contained in the last sentence; but it must be ob- 
vious to all that a mere change in the use of land from 
agricultural to city purposes is not taking private 
property for public use. The case of Commissioners of 
Pottawatomie Co. v. O’ Sullivan, 17 Kans. 58, holds that 
section 4, article 12 of the Constitution of the State, 
has application only to canals, railroads and other 
similar cases in which some corporation takes a use or 
benefit in the land other than that enjoyed by the pub- 
lic. It is claimed in the eighth objection that the law 
isaspecial one, but this is entirely unsupported; by 
the express terms of the act it applies to all cities of 
the second class. 

This leaves the seventh objection to contain the 
spinal marrow of the contention of the attorneys of 
the plaintiff in error, that by this statute the Legisla- 
ture attempted to delegate a legislative power to a ju- 
dicial officer. The Legislature of this State has in ex- 
press terms conferred upon the judges of the District 
Courts the power to hear and determine whether a 
proposed ordinance of acity of the second class ex- 
tending its limits, so as to embrace certain described 
tracts of land, will be to the interest of the city, and 
will cause no manifest injury to the persons owning 
theland. If the findings of the district judge are in 
favor of the extension, the city is then empowered to 
pass such an ordinance. If the findings are against the 
extension, the city has no power to enact that ordi- 
nance. While the mode of procedure prescribed by 
the act conferring the power is different from that 
Provided in the commencement and conduct of an or- 
dinary action, yet all the essentiai features and re- 
quirements of that ‘“‘due process of law” that is 
necessary to give vitality, force und effect to judicial 
Proceedings everywhere, are scrupulously observed. 
The ordinance must be published in the official paper 
of the city a certain length of time, so as to give no- 
tice to all persons whose property interests are in any 
manuer changed or affected by its operation. All such 
Persons are given the right and opportunity to be 
heard on the question, and to offer evidence to show 
the injurious operation of the ordinance. The judge 

as power after such a hearing to approve, disapprove 
or modify the proposed ordinance, and to make find- 





ings which in effect control the extension of the limits 
of the city. It would seem that by its terms, the sec: 
tion in question does not require the judge to perform 
any other duty than one purely judicial in its charac- 
ter. The precise question however is, that while the 
exercise of the power conferred is through the instru- 
mentalities of a court, with a close assimilation to the 
mode and manner of the ordinary exercise of judicial 
power, the power itself is legislative and not judicial; 
that the manner of its exercise does not change the 
character of the power; that this is legislative power, 
although attempted to be exercised by a judge, and is 
violative of, and repugnant to, that distribution of 
power made by the Constitution among the co-ordi- 
nate branches of the State government. 

This question is one about which courts of last resort 
differ, their decisions being both contradictory and 
antagonistic. It being a question of doubt, therefore 
it should be resolved against the plaintiff in error, as 
it is a well-settled rule that the action of the law-mak- 
ing power must in all cases be applied, unless it is 
manifestly in contravention of the Constitution. In 
favor of the jurisdiction under statutes similar in 
scope and expression to our own, see the following 
cases: Kayser v. Trustees,16 Mo. 88; Blanchard v. 
Bissell, 11 Ohio St. 96; Borough of Little Meadows, 
35 Penn. St. 335; City of Wahoo v. Dickinson, 36 N. 
W. Rep. (Neb.) 813; Burlington v. Leebrick, 43 lowa, 
252. 

Against the "jurisdiction, see the cases of City of 
Galesburg v. Hawkinson, 75 Ill. 152; Shumway v. Ben- 
nett, 29 Mich. 453; State, ex rel., v. Simons, 21 N. W. 
Rep. (Minn.) 750; eople v. Carpenier, 24 N. Y. 86. 
There may be other cases, but these are sufficient to 
indicate the conflict on the question. 

Our own view can be expressed in afew sentences: The 
power to create and regulate municipal corporations, 
define, extend or limit their boundaries, and commit 
to them certain subjects for local regulation, is the ex- 
ercise of a purely legislative authority An organic 
command requires this legislation to be applicable to 
classes, and not special as to each municipality. A 
general law is passed authorizing cities of the second 
class to extend their boundaries so as to include adja- 
cent territory, on certain conditions, or depending on 
certain facts. The existence of these conditions, or of 
these facts, is made the subject of judicial inquiry and 
determination, and this is done to protect the property 
interests of the land-owners, and not to commit the 
whole control to a city council whose interests in the 
city might induce arbitrary action against the land- 
owner. In other words, the judge says in each case 
whether or not the conditions authorizing the absorp- 
tion by the city exists as to this particular piece of 
land. The Legislature can confer on the city council 
power to make a local regulation, and this necessarily 
involves discretion as to what it shall be; but the ques- 
tion as to whether that discretion has been exercised 
within the limitations of the power delegated, is a ju- 
dicial question pure and simple, and nothing else. This 
section of the statute does not confer upon the judge 
the power to extend the limits of the city, in the first 
instance, but only to approve or disapprove the ordi- 
nance of the city making the extension. If that part 
of the section requiring the district judge to make and 
certify the findings had been omitted, and the city 
council had then passed an ordinance to extend the 
limits of the city so as to include this land in contro- 
versy, could it be doubted but that the owner, in a 
proper action instituted for that purpose in the Dis- 
trict Court of Geary county, could contest with the 
city its power under the delegated authority, to in- 
clude these tracts of land? We think not. To avoid 
separate suits of this character by individual land- 
owners, and before property interests are affected, and 
perplexing complicatious arise, this section provides 





270 


THE ALBANY LAW JOURNAL. 





for a determination of the rights of all the parties in 
one action. 

The practical effect of this statute is to submit to the 
district judge in advance of its enactment the question 
of the legality of the city ordinance. The Legislature 
of this State can only create and regulate municipal 
and other corporations by general laws. It cannot 
either enlarge or reduce the corporate limits of a city 
of the second class (Gray v. Crockett, 30 Kans. 138; 
Wyandotte v. Wood, 5 id. 603) by special enactment. 
It is manifestly absurd to contend that when any one 
of the cities of the second class wants to extend its 
limits so as to include adjacent territory, the only 
manner in which it can be done is by a legislative 
enactment extending the limits of all the cities of the 
second class in the State. The particular necessities of 
each city of the second class are such, that coupled 
with our constitutional provisicns, the only manner 
in which its corporate limits can be extended is by a 
general law authorizing the extension on such terms 
and conditionsas will not result to thejinjury of owners 
of adjacent property, or will not empower a city goyv- 
ernment to arbitrarily include agricultural land within 
the corporate limits. These very things the statute we 
are considering attempts todo by making the exist- 
ence of equitable conditions dependent on the findings 
of a judicial officer, and regulating the power of the 
city council to make such an extension by such find- 
ings. Such questions are not always open to judicial 
inquiry. It would be difficult to state circumstances 
under which the courts would not be open for a resi- 
dent of a city or an adjacent land-owner to contest the 
validity of any action of the city government that does 
injury to his property, whether within or without the 
corporate limits. The manner of the extension and 
the terms and conditions upon which the extension 
can be made must be determined by the Legislature; 
but whether the manner has been observed, the terms 
complied with, or the conditions exist, in the very 
nature and essence of things are judicial questions. 
The effect of this statute is to anticipate litiga- 
tion, and to decide in advance, after due notice and a 
proper hearing, the very questions that adjacent land- 
owners who consider themselves aggrieved might 
otherwise seek to have determined by various forms 
ofaction. This statute, like almost every other legis- 
lative act, may by its practical operation provoke ju- 
dicial inquiry as to its meaning, requirements or effect, 
or as to the power of the Legislature to pass it. Simi- 
lar statutes have been in forcein this State for years, 
and cities of the third class have been organized by 
judges of the District Courts. Certain powers have 
been conferred upon the probate judge with reference 
to these matters. Jlendenhall v. Burton, 22 Pac. Rep. 
548. We had occasion in the case of City of Emporia 
v. Smith, 42 Kans. 433, to say that ‘* no good reason has 
been given, and we do not believe that a good reason 
can be given, why the law complained of is unconsti- 
tutional.’ It is true that the question now discussed 
was nob presented in this case, but we did consider and 
determine in that case that the Legislature could con- 
fer on cities of the second class the power to so extend 
their limits as to include adjacent land that had been 
subdivided into lots and blocks. On the general propo- 
sitions involved, the case of Kirkpatrick v. State, 5 
Kans. 673, is in harmony with what we have said in 
this case. All these considerations are influential in 
controlling our opinion in favor of the exercise of the 
power conferred by the statute on the district judges 
of the State. The question of homestead does not 
arise; there is no averment in the petition that the 
land was occupied as a homestead. 

It is recommended that the judgment be affirmed. 

By the Court: It is so ordered. 


All the justices concurring. 





———— 
EQUITY—J URISDICTION—NON-RESIDENTs_ 
RESCISSION — RECEIVERS. 


CALIFORNIA SUPREME COURT, JULY 14, 189, 


Loaiza v. Levy. 

The courts of this State have jurisdiction over an action be 
tween non-residents to rescind, on the ground of the Ven. 
dor’s fraud, a sale of mining property Situated ina foreign 
country, where the contract of sale was entered into in 
this State, and where the consideration, consisting 
of money, and partly of notes executed by a sitizen of 
this State secured by mortgages on land within the State, 
is in the hands of the vendor’s agent, a resident of this 
State, although the vendees have offered to restore to the 
vendors the title to the mining property, and althoughthe 
vendors were never personally served with process, and 
have not submitted themselves to the court's jurisdic. 
tion. 


N bank. Applications for writ of review by Wen. 
ceslao Loaiza to set aside a proceeding in the Sy 
perior Court, city and county of San Francisco. 


Page & Eells and P. G. Galpin (Wilson & Wilson, B. 
W. McKinstry and Stanly, Stoney & Hayes, of counsel), 
for petitioner. 


R. S. Mesick and William F. Herrin, for defendant. 


Fox, Jj. This is a proceeding for a writ of review to 
set aside certain proceedings in the Superior Court of 
the city and county of San Francisco, Levy, Judge, in 
an action there pending, wherein the Oro Grande Com- 
pany, Limited, and the Globe Mining Syndicate. Lim- 
ited, are plaintiffs, and Manuel Aguayo, Leocadio 
Aguayo and W. Loaiza are defendants, and in whieh 
action such proceedings have beeu had as that orders 
for injunction pendente lite, and appointing a receiver, 
have been made; the plaintiff here claiming that in 
that case the court had no jurisdiction for such pro 
ceeding, and praying that the orders aforesaid be va 
cated and set aside. 

In the action whereof the proceedings are sought 
here to be reviewed both the plaintiffs are foreign cor- 
porations organized under the laws of and resident in 
England, and the defendants Manuel and Leocadio 
Aguayo are both citizens and residents of the republie 
of Mexico, absent from this State, the defendant Loaiza 
(plaintiff herein) being the only one of all the parties 
residing in this State, and the complaint showing upon 
its face that he is a simple stakeholder in the premises. 
The relief sought is in favor of artificial persons resi- 
dent in England, and against natural persons, citizens 
of and resident in Mexico. As between such parties 
(it being conceded that personal service of process has 
not been made upon any of the defendants except 
Loaiza, and that he is a mere stakeholder}, it 8 
claimed that the courts of this State have not, and can 
have no, jurisdiction. And the whole question to be 
resolved in this proceeding is that one of jurisdiction. 
If the court has jurisdiction, then the errors, if any, 
which have been or may be committed, are reviewable 
only on appeal. Looking into the record which bas 
been sent up on return to the writ issued herein, the 
following facts, briefly stated, appear, it being under- 
stood that no answer has been made to the complaiut 
filed in the court below, and that for the purposes of 
this proceeding the allegations of the complaint, afi- 
davits and deposition filed, are necessarily taken as 
true: In 1887-1889 the defendants Manuel and Leocadio 
Aguayo, brothers, were partners, owners and 1 poe 
session of certain mining properties, and other ad- 
juncts thereto, situate in the State of Sonora, ™ 
Mexico, and bonded the same for sale; that during 
this period of time, and with a view to effecting sale 
thereof, certain mining experts were called upon to 





THE ALBANY LAW JOURNAL. 


271 





make, and did make, an extensive and critical exami- 
pation of the mines and mining property, as a basis for 
and upon the basis of which they made reports as to 
the character and value of the properties ; that they 
were engaged for several weeks in taking samples of 
earth, rock and ores from the mines, and making as- 
says thereof ; that during all the time they were en- 
gaged in taking such samples the Aguayos, for the pur- 
pose of insuring high-grade returns from the assays, 
and thus securing a sale of the mines at a price largely 
in excess of their true value. persistently, willfully, se- 
eretly and fraudulently, and without the knowledge of 
the experts, tampered with the samples taken, and 
mixed with them large quantities of fine gold, or in the 
language of the miners, * salted the samples,’’ or 
caused the same to be done, so that they fraudulently 
procured grossly exaggerated reports to be made as 
to the character and value of the mines, and that too 
without the knowledge of the experts who conducted 
the examinations and made the reports; that deceived 
and misled by the false and fraudulent reports so 
fraudulently procured and caused to be made, and rely- 
ing upon the truth thereof, the plaintiffs (the corpora- 
tions above named), in September, 1889, were induced 
to purchase, and did purchase, said mines and proper- 
ties from said Aguayos at and for the price of $1,575,000, 
depositing therefor im escrow, in San Francisco, 
$710,000 in gold coin, and the promissory notes of Al- 
vinza Hayward, a citizen of California, payable at fu- 
ture days, with interest at six percent perannum, and 
secured by mortgage upon real estate situate in San- 
Francisco, to the amount of $865,000, all of which 
was subsequently delivered in pursuance uf the condi- 
tions of the deposit, and upon receipt of information 
that possession of the mining properties had been de- 
livered to the defendant Loaiza, who received the same 
as the agent and representative of the defendants 
Aguayos; that these notes and mortgages, and nearly 
all the money, or its immediate representative in se- 
curities in which the same had been invested by Loaiza 
for account of the Aguayos, remained in the hands of 
said Loaiza, held for the benefit and account of the 
Aguayos, and within the jurisdiction of the courts of 
California, until the commencement of this suit in the 
Superior Court, when the transfer thereof pending 
suit, or the removal of the same beyond the jurisdic- 
tion of the court, was enjoined by order of the court, 
anda receiver was appointed to take possession thereof, 
and hold the same until the further order of the 
court. The plaintiffs in said suit, purchasers of the 
mining properties, did not discover the fraud which 
had been perpetrated upon them until within one 
month prior to the bringing of the suit. Promptly upon 
discovering these frauds they notified the Aguayos in 
writing that they ‘did rescind said purchase and 
sale,” and demanded of said Aguayos “‘a rescission of 
thesaid purchase and sale,’’ and then offered to restore 
tosaid Aguayos all the properties which had been con- 
veyed to them, and every thing of value which they 
had received from them, and to surrender the posses- 
sion of all said properties, and to do and perform all 
acts and things which might be necessary or proper in 
order to fully restore to said Aguayos all properties 
and things of value received from them, as fully and 
completely as if said purchase and sale had never been 
made, upon condition that said Aguayos should restore 
the moneys and things of value received as the consid- 
eration for said purchase and sale. This demand and 
offer being rejected, a bill in equity was promptly filed 
setting out the facts, renewing the offer, and praying 
a decree of rescission and of restoration of the moneys 
Pag of value received by defendants from plain- 
Pate ” consideration for such purchase and sale, an 
a - o pending the action to restrain the transfer 

joneys and securities, or the removal thereof 
beyond the jurisdiction of the court, and the appoint- 


ment of a receiver pending the action to take charge of 
and hold said moneys and securities. 

1. It is claimed in argument that this contract was 
made in Mexico, and can only be rescinded in and ac- 
cording to the laws of Mexico, and that no court has 
jurisdiction to adjudge a rescission thereof except the 
courts of Mexico. There is no more in the record to 
indicate that this contract was made in Mexico than 
there is that it was made in England, except that the 
mere act of delivering possession of the property sold 
was of necessity done in Mexico. The internal evi- 
dences furnished by the record all tend to show that 
the entire contract of purchase and sale was made in 
San Francisco. There the deposit in escrow was made 
of every thing that was to be given in consideration of 
the purchase and sale pending actual delivery of pos- 
session. There the consideration was finally delivered 
to and received by the agent of the Aguayos, and there 
the consideration remained invested and seeking in- 
vestment until impounded by the court at the suit of 
the parties defrauded into its delivery. The larger 
part of that consideration consisted of the promissory 
notes of a citizen of California, made and payable in 
California, and to a resident of the State (for all the 
notes were payable to the defendant Loaiza), and 
secured by mortgage of property in said State, made 
and executed by the maker of the notes, and recorded 
in said State. These were certainly executory con- 
tracts, and if they could be rescinded at all it could be 
done in and‘ according to the laws of the State where 
made, and where they were to be executed. 

2. It is also insisted that the court in which said pro- 
ceeding in equity was instituted has no jurisdiction, 
because the aid of the courts of this State cannot be 
successfully invoked in favor of non-resident foreign 
corporations against non-resident foreigners in an ac. 
tion affecting in any way title to lands in a foreign 
State. The unsoundness of this position grows out of 
the assumption that the object of the action is to com- 
pel the Aguayos to accept reconveyance and restora- 
tion of the properties in Mexico. Such is not the fact. 
The real object of the action is to compel the restora- 
tion to plaintiffs of so much of the consideration 
which they were fraudulently induced to give for these 
properties as may be within the reach of the com- 
pulsory power of the court, and for the rescission and 
cancellation of the executory contracts (the notes and 
mortgages) procured by the frauds aforesaid, they be- 
ing confessedly within the jurisdiction of the court. 
This relief can only be given in equity, and will be 
given only upon the condition prescribed by the stat- 
ute and offered by the plaintiffs —that of restoration 
by the plaintiffs of the property for which the consid- 
eration was given. As to the lands the plaintiffs are 

o be the actors; the defendants are to be given the 
opportunity to receive. The plaintiffs have voluntarily 
submitted themselves to the court, offering to do 
equity, eutitled to relief only as they do equity, and 
bound to obey the mandate of the court as a condi- 
tion of receiving the relief which they seek. The non- 
residence of plaintiffs is not material to the mainten- 
ance of the action. They have submitted themselves 
to the jurisdiction of the court by becoming suitors 
before it. They are amenable to its process, and must 
obey its commands before they can obtain relief. If 
conditions are attached to the relief awarded them, 
then performance by them can be compelled. Cleve- 
land v. Burrill,, 25 Barb. 532. Such voluntary appear- 
ance and submission made through the officers of the 
court —the attorneys at law — would be sufficient to 
enable the court to enforce the performance of an act 
imposed as a condition of relief; but in this case the 
plaintiffs are not here by simple representation by 
counsel. The record shows that they seek the equit- 
able interposition of the court, and in court make the 





offer of restoration on their part required by our stat- 
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ute in person, through the person of one of their vuwn 
directors, resident within the jurisdiction and by them 
made managing director, and their attorney in fact. 
Through him they not only make the offer, but through 
him they give all the securities that the court requires 
—and they are proportionate to the interests involved 
—for the protection of the defendants. This point, 
like the next one which will be noticed, is argued as if 
the object of the action was to compel a reconveyance 
of the lands in Mexico, and it is only by supposing that 
such is the object of the action that the cases cited in 
support of the argument can be held to be iv point. 
But such is not the object of the action. If the par- 
ties were reversed, and the Aguayos were suing the 
English companies for reconveyance and redelivery of 
possession, on the ground of frauds committed by the 
English companies, resulting in a failure of considera- 
tion, then some of the authorities cited would support 
the proposition that the court here would have no 
jurisdiction to enforce its decree for a reconveyance 
and redelivery of property in Mexico, unless it first 
got jurisdiction over the persons of the defendants, 
The object of this action is to have the court use its 
compulsory process only to affect property within its 
jurisdiction, and then only upon the party seeking the 
aid of this process voluntarily, or in compliance with 
conditions which the court may impose personally, and 
in accordance with the laws of Mexico, doing whatever 
may be necessary to restore title and possession of the 
property there situate. 

Counsel have cited numerous authorities in support 
of their argument in this behalf. We refer to a few 
of those upon which most reliance seems to be placed, 
by way of showing the distinction between the causes 
cited and the one here under consideration, and the 
reason why the rule there established does not apply 
to the present case. Smith v. Jnsurance Co., 14 Allen, 
356, was an action brought in Massachusetts by a citi- 
zen and resident of Alabama against a life insurance 
company of New York to compel the latter to restore 
to him certain rights under a policy of insurance upon 
his life, which the company claimed had been for- 
feited. This was an action in personam, pure and sim- 
ple. There was neither person nor property in Massa- 
chusetts to be affected by the judgment. All the relief 
sought was to compel action of acertain kind on the 
part of a non-resident foreigner, and in a foreign 
country. The court properly held that it had no power 
to enforce such a judgment and consequently no juris- 
diction to render one. The case bears no relation to 
the one here under consideration. Great stress is laid 
upon Matthuei v. Galilzin, L. R.,18 Eq. 340, in this 
connection. That case was brought by the plaintiff, a 
foreigner, against the Princess Galitzin, also a for- 
eigner, for an accounting of profits made in the work- 
ing of a minein Russia, the mine being operated by 
an English company which was a mere stakeholder in 
the premises, and made a defendant solely for the pur- 
pose of preventing the payment of the profits over to 
the princess until the accounting was had, the plaintiff 
claiming that he was entitled to share in the profits by 
way of commission. The action was purely in per- 
sonam, whether it involved the matter of accounting 
between plaintiff and the princess, or included the 
settlement as preliminary thereto of the question of 
whether or not the plaintiff was entitled to a commis- 
sion as claimed. The contract relied upon was con- 
fessedly made ina foreign country, in relation to for- 
eign property, between parties both of whom were for- 
eigners, and all rights and liabilities under it were 
personal. We fail to perceive how the case has any 
bearing upon the questions involved in this case. The 
conclusion of the court was that ‘‘a foreign resident 
abroad cannot bring another ‘oreigner into this court 
respecting property with which this court has nothing 
to do.’”’ Thatis not this case. Here the parties are 





ee 
brought into court to cancel a contract made and to be 
executed in this jurisdiction—the notes and mortgage 
—and in relation to property which is subject to the 
jurisdiction of the court. It is not proposed that the 
judgment of the court shall makethe defendants actor 
in the disposition of property beyond its jurisdiction, 
or appoint anybody to act for them in the dispositioy 
of such property. We are cited also to an opinion br 
an able jurist, Mr. Justice Sharswood, in Coleman 
Appeal, 75 Penn. St. 442. We have carefully examine 
that case, and as we read it only these points are de 
cided having any bearing upon the questions here jp. 
volved: (1) That what is called a “foreign attach. 
ment” in that State will not lie for ademand founded 
in tort; that was a matter purely of statutory regul. 
tion, asit is here. (2) That in cases where attachment 
will lie against a non-resident foreign defendant, the 
judgment can only be enforced against the property of 
defendant found within the jurisdiction, unless the de 
fendant has been personally served within the juris 
diction, or has voluntarily appeared; but upon such 
service or appearance the proceeding against him may 
end in a judgment which will bind him personally, and 
may follow and be enforced against him extraterri. 
torially. (3) ** Where the claim of plaintiff is for goods 
or land [within the jurisdiction] in the constructive 
possession of a non-resident, by his agents or tenants, 
he has his remedy by writ of ejectment for the land, 
or by writ of replevin for the goods in like manner 
summoning the person in possession as defendant.” 
(4) In equity, ‘‘ in cases where persons interested ar 
out of the jurisdiction of the court, it is sufficient to 
state the fact in the bill, and pray that process may 
issue on theirreturn. * * * The power of thecourt 
to proceed to a decree in their absence will depend on 
the nature of their interest, and the mode in which it 
will be affected by the decree. * * * If they areto 
be active in performing the decree, or if they hare 
rights wholly distinct from those of the other parties, 
the court, in their absence, cannot proceed toa deter 
mination against them.’’ (5) That ** though it isanun 
doubted principle that wherever a court of equity has 
jurisdiction it will go on to make a complete decree, 
so as to settle the entire controversy between the par 
ties, * * * any subject of property within its reach 
will [not] give it jurisdiction of the person of a non-rei- 
dent defendant, so as to authorize * * * a personal 
decree against him, if he does not appear, for the pay- 
ment of money.’’ And after some further consider 
tion, it concludes that branch of the discussion with the 
words: ‘ We are of opinion that the bill must be con 
fined, at least so far as the interest of the foreign de 
fendant is concerned, to a prayer fora decree affecting 
only the property in question.”’ There is nothing it 
these conclusions, or in the reasoning of the learued 
justice which leads up to them, tending to show that 
the court whose action is now under consideration has 
not jurisdiction to proceed in the action before it, and 
grant the relief prayed, so far at least as it affects the 
the property within this jurisdiction. As to that prop 
erty, the defendants will not be called upon to be a 
tive in enforcing or carrying into effect the judgment 
of the court. It may be that no personal judgment 
can be entered against them on account of moneyt 
which they have secured, which could be enforved 
against them in the country of their residence; but # 
can be adjudged, if the proofs shall warrant it, that 
the consideration paid for the property in Mexico was 
procured to be paid by fraud, and so much of the 
money and property as remains within this jurisdic- 
tion and has been impounded by the court can be de- 
livered up, and the securities and executory contracts 
requiring further payment to be made be cancelled, 
without any conflict with the principles laid down in 
the case cited. We are also cited to Norris v. Cham 
bres, 29 Beav. 246, and Cookney v. Anderson, 31 id. 452 
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Neither of these cases are in point. In the former the 
English court sustained a demurrer on two grounds: 
) That there was no privity of contract between the 
ies plaintiff and defendant; (2) that the purpose of 
the bill was to decree a lien upon real property situate 
in Germany. In the other, the reason for holding that 
there was no jurisdiction was because the purpose of 
the action was to administer and wind up a trust 
created under a contract made in a foreign country by 
foreigners, to be executed wholly in that country, and 
jn relation to property there situate. Neither of the 
cases are at all parallel to the one here under consid- 
eration. Nor is the case of Moseby v. Burrow, 52 Tex. 
996, in point. No decree is sought in this case com- 
pelling the defendants to make conveyance of landsin 
Mexico. If any conveyance of that land is required it 
will be required of plaintiffs, who have submitted 
themselves to the jurisdiction of the court, and as a 
condition of granting the relief which they seek. 

3. Dropping the element of non-residence of plain- 
tiffs, the petitioner here still insists, and the argument, 
even under other heads, is mainly directed to this 
proposition, that the court has no jurisdiction by rea- 
son of the non-residence of the defendants Aguayos, 
and of the fact that personal service has not been, and 
cannot be, made on them within the State. The cases 
already considered are leading ones among those urged 
in support of this proposition. Added to them are 
many others, such as Belcher v. Chambers, 53 Cal. 635; 
Anderson v. Goff, 72 id. 73; Pennoyer v. Neff, 95 U. S. 
74, and others of that class, all of which discuss the 
question of the power of the court to render judgment 
inactions purely in personam, without personal ser- 
vice, or appearance of the defendant; or others, like 
Hart v. Sansom, 110 U. 8. 155, where the decree was to 
operate against the defendant proprio vigore to annul 
adeed or establish a title, or to compel the defendant 
personally to be an actor in the performance of some 
act prescribed by the decree, whether he desired to 
perform it or not. It is conceded that the court would 
have no power to render a decree in such cases, and of 
such a character, in the absence of the defendant, un- 
less there had been personal service of process within 
the jurisdiction to which the court could send its pro- 
cess. But all this argument is based upon a misappre- 
hension of the character and object of the action here 
under consideration, and of the relation of the parties 
to each other at the time of the commencement of the 
action. Toacorrect understanding of the object of 
the action, and of the question of the right to maintain 
it, we must first correctly understand the relation of 
the parties to each other. The record does not bear 
out the proposition insisted upon on behalf of the pe- 
titioners here, that they are simply persons who were 
parties to an executed contract which was made and 
executed in Mexico. The preponderance of the evi- 
dence furnished by the record is in favor of the propo- 
sition that the contract of purchase and sale was made 
in San Francisco, within the jurisdiction of the courts 
of California. One act in its performance was neces- 
sarily performed in Mexico—that of the delivery of the 
Property sold. But that was not the last act in the 
performance of that contract. The entire considera- 
tion of the sale was subsequently delivered, and that 
delivery took place in San Francisco. It consisted in 
the delivery of money and of new contracts, executory 
contracts to be performed in the future, which have 
uot yet been performed, and performance of which is 
hot yet due. These have always been, and still are, 
Within the jurisdiction of our courts. These moneys 
and executory contracts were delivered in considera- 
tion of what is claimed to have been a contract of sale 
on the part of the Aguayos, now fully executed. But 
was that a contract at all? In this State —and until 
the contrary appears, it will be presumed to be the 
same in Mexico—it is essential to the validity of a con- 





tract that there should be: First, parties capable of 
contracting; second, consent; third, a lawful object; 
and fourth, a sufficient cause of consideration. Civil 
Code, § 1550. To be consent it must be free, mutual, 
and communicated by each to the other. Id., § 1565. 
It is not free when obtained through fraud, undue in- 
fluence or mistake. Id., § 1567. If not free it may be 
rescinded by the parties in the manner prescribed by 
the chapter on rescission. Id., § 1566. Consent is 
deemed to have been obtained by fraud, undue in- 
fluence or mistake when it would not have been given 
had such cause not existed. Id., § 1548. The record 
shows that the consent of the purchasers to make this 
purchase, and deliver these moneys and securities in 
consideration thereof, was procured by fraud on the 
part of the Aguayos, and mistake on the part of the 
other parties, induced by such fraud, and that it would 
not have been given had not such cause existed. It 
therefore shows that there was no valid and binding 
contract between the parties, and that such as it was 
it might be rescinded by the parties. The acta of fraud 
are set out, and they show actual fraud within the 
meaning of section 1571, Civil Code. It was a mis- 
representation of the value of property, knowingly 
made, and entitled the purchaser to a rescission. 
Cruess v. Fessler, 39 Cal. 336; Bank v. Hiatt, 58 id. 284. 
Having been induced to enter into this contract by 
fraud, and through mistake induced by such fraud, the 
parties could either ratify the same and sue for dam- 
ages, or rescind. 1 Whart. Cont., § 282; 2 Add. Cont. 
*1218; Alvarez v. Brannon, 7 Cal. 503; Pence v. Lang- 
don, 99 U. S. 578; Civil Code, § 1689; Burkle v. Levy, 
70 Cal. 254; Fish v. Benson, 71 id. 440; Colton v. Stan- 
ford, 82 id. 398. If the suit were for damages it could 
not succeed and end in a judgment which could be en- 
forced against the persons of defendants without per- 
sonal service or appearance. But it is not for damages. 
It is upon and after rescission, and to enforce rescis- 
sion, so far as the means of enforcing it are within the 
jurisdiction of the court. It does not require mutual 
consent of the parties to rescind. Under section 1689 
either party may rescind when consent was given by 
mistake, or obtained by fraud. According to the 
record, the purchasers did actually rescind, and rescind 
promptly, before the action was brought, and did all 
that is required of them by section 1689, which gives 
them the right, and section 1691, which prescribes the 
mode, of rescission. They did not restore, because 
restoration was not accepted, but they offered to re- 
store, and in the action they again offered to re- 
store, every thing of value received by them under the 
contract. This offer, with the prompt and proper no- 
tice, makes the rescission complete, and entitles them 
to the aid of acourt of competent jurisdiction in se- 
curing to them the results and fruits of the rescission. 
To secure those results and fruits is the object of the 
action they have brought. Those results and fruits are 
the restoration of the moneys and things of value 
which they gave in consideration of the purchase. 
Most of those moneys, or the securities in which they 
have been invested, and the other things of value which 
were so given, are all ear-marked, so that they can be 
traced and identified, and were within the jurisdiction, 
and are now within the possession of the court in 
which the action was brought. That the court has ju- 
risdiction to afford the relief sought is supported by 
ample authority. See cases already cited, and Fratt v. 
Fiske, 17 Cal. 3880; Watts v. White, 13 id. 321; Morrison 
v. Lods, 39 1d. 381; Barfield v. Price, 40 id. 535; Her- 
man v. Haffenegger, 54 id. 161; Marston v. Simpson, id. 
189; Fitz v. Bynum, 55 id. 459; Henderson v. Hicks, 58 
id. 864; Collins v. Townsend, id. 608; Hart v. Kimball, 
72 id. 283, and Dunn v. Daly, 78 Cal. 640 — in all of 
which this right of rescission upon offer to restore is 
recognized. We concede, as claimed by petitioner and 
decided in Bohal/ v. Diller, 41 Cal. 532, that the re- 
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scission must be in toto, and in this case it seems to 
have been so. The offer was to restore every thing of 
value on the one side, and the demand that every 
thing be restored on the other. The offer must be 
made good whenever the demand is complied with. 
Incidentally, some authorities have already been 
cited tending to sustain the jurisdiction of the court 
in cases of this kind. The following may be referred 
to in addition: In Rourke v. McLaughlin, 38 Cal. 196, 
this court holds that specific performance in equity 
will be decreed wheuever the parties, or the subject- 
matter, or so much thereof as is sufficient to enable the 
court to enforce its decree, is within the jurisdiction 
of the court, and cites the case of Penn v. Lord Balti- 
more, 1 Ves. Sr. 444, where specific performance of a 
contract for lands in America was decreed in England, 
and Ward v. Arredondo, Hopk. Ch. 213, a case in many 
respects parallel to the one here under consideration, 
and in which the jurisdiction of the court was sus- 
tained. In Boswell’s. Lessee v. Olis, 9 How. 348, the 
Supreme Court of the United States says: ‘‘ Jurisdic- 
tion is acquired in one of two modes: First, as 
against the person of the defendant, by the service of 
process; or secondly, by a procedure against the prop- 
erty of the defendant within the jurisdiction of the 
court. In the latter case the defendant is not person- 
ally bound by the judgment beyond the property in 
question, and it is immaterial whether the proceeding 
against the property be by attachment or by bill in 
Chancery.” In Cooper v. Reynolds, 10 Wall. 318, the 
same court held, in a case where there was no personal 
service and the defendant was not within the terri- 
torial jurisdiction of the court, that the seizure of the 
property or the levy of the writ of attachment on it 
was the one essential requisite to jurisdiction, and that 
it unquestionably made the proceeding purely in rem. 
In Galpin v. Page, 3 Sawy. 124, Mr. Justice Field held 
that proceedings which are in form personal suits, but 
which seek to subject property brought by existing 
lien, or by attachment, or by some collateral proceed- 
ing under the control of the court, and those which 
seek to dispose of property, or relate to some interest 
therein, but which touch the property or interest only 
through the judgment recovered, while not strictly 
proceedings in rem so far as they affect property in the 
State, are treated substantially as such proceedings. 
In Pennoyer v. Neff, 9 U. 8. 727, which has become 
the leading case on the subject of jurisdiction acquired 
by publication, the Supreme Court of the United 
States says: ‘‘ Substituted service by publication, or 
in any other authorized form, may be sufficient to in- 
form parties of the object of proceedings taken, where 
property is once brought under the control of the 
court by seizure, or some equivalent act. The law as- 
sumes that property is always in the possession of its 
owner, in person or by agent; and it proceeds upon 
the theory that its seizure will inform him not only 
that it is taken into the custody of the court, but that 
he must look to any proceedings authorized by law 
upon such seizure for its condemnation and sale. Such 
service may also be sufficient in cases where the object 
of the action is to reach and dispose of property in the 
State, or of some interest therein, by enforcing a con- 
tract or a lien respecting the same, or to partition it 
among different owners, or when the public isa party, 
to condemn and appropriate it for a public purpose. 
In other words, such service may answer in all actions 
which are substantially proceedings in rem. But where 
the entire object of the action is to determine the per- 
sonal rights and obligations of the defendants, that 
is, where the suit is merely in personam, constructive 
service in this form upon a non-resident is ineffectual 
for any purpose.” In Windsor v. McVeigh, 93 U.S. 
279, where the same question was considered, the court 
says: ‘‘ The theory of the law is that all property is 
in the possession of its owner, in person or by agent, 





————— 
and that its seizure will therefore operate to impart 
notice to him.”” The same principle is sustained jy 
Heidritter v Oilcloth Co., i112 U. 8.301, where the court 
adds to what had been said before that jurisdigtig, 
may be acquired by the mere bringing of the suit jy 
which a claim is sought to be enforced againgt Prop 
erty situate within its territorial jurisdiction; thy 
this may by law be equivalent to a seizure, being the 
open and public exercise of dominion over it for the 
purposes of the suit. Even in the case of Arndt y, 
Griggs, 10 Sup. Ct. Rep. 558, cited by petitioner, the 
court says: “‘It[the State court] cannot bring th 
person of a non-resident within its limits — its proces 
goes not out beyond its borders—but it may determing 
the extent of his title to real estate within itg limits, 
and for the purpose of such determination may pp 
vide any reasonable method of imparting notice,” ]f 
the State court has such power with reference to title 
to real estate held by a non-resident, how much th 
more will it have the same with reference to persoml 
property situate within its jurisdiction. And the red 
and primary purpose of the action here under review 
is to determine the title and right to possession of the 
moneys and securities now within the jurisdiction of 
the court, secured from the plaintiffs in the action by 
fraud, under a contract which they were by law a. 
thorized to rescind, and did rescind, upon discovery of 
the fraud. Our statute says that in such a case th 
person who gains athing by fraud is an involuntary 
trustee of the thing gained, for the benefit of the per 
son who would otherwise have had it. Civil Code, 
§ 2224. ‘This being so, it cannot be that the arm of 
equity is so short, or so weak, that the fraudulent tra 
tee—he who has become trustee by fraud—by remain- 
ing beyond the jurisdiction of the court, can prevent 
the court from seizing upon the subject of the trust 
within its jurisdiction, and restoring It to the de 
frauded cestui que trust. That the court has such jur- 
isdiction as is here claimed for it is fully sustained in 
Felch v. Hooper, 119 Maas. 52, where the case is clearly 
distinguished from that of Spurr v. Scoville, 57 Mas 
579, cited by petitioner; in Bank v. Stelling,9 SB 
Rep. 1028; Quarl v. Abbett, 102 Ind. 233; in Kings. 
Vance, 46 id. 251, where the court says: ‘ The defend: 
ant may be brought in by publication, and when thu 
notified a defendant is before the court for all purpose 
except the rendition of a personal judgment; ” and in 
Martin v. Pond, 30 Fed. Rep. 15, where Mr. Justice 
Brewer says: ‘‘It may be conceded that notice to the 
defendant is necessary to divest him of his rights and 
interests. But the publication is notice — it is equive 
lent to the personal service of summons.” 

(Omitting a point concerning the appointment ofa 
receiver. } 


Weconcur: Beatty, C. J., SHARPSTEIN, McFar 
LAND and PATERSON, JJ. 


TENANCY BY ENTIRETY — DIVORCE—R&E 
MARRIAGE—DOWER OF SECOND WIFE. 

SUPREME COURT, SPECIAL TERM, NEW YORK COUNTY, 

JUNE, 1890. 
STELZ v. SCHRECK.* 

After certain premises were conveyed to a husband and wile 
an absolute divorce was granted to the husband, whore 
married. Held, that the second wife was entitled to dower 
in one-half of the premises. 

CTION for dower. 


G. H. Kracht, for plaintiff. 
L. S. Goebel, for defendants. 


*8S. C., 32 St. Rep. 133. 
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“Parrerson, J. On April 28, 1886, certain lands and 

mises were conveyed to William Stelz and Minnie 
Stelz, his wife, and by force of the deed the grantees 
became seized as tenants by the entirety. On June 
2, 1888, by decree of the Supreme Court of the State 
of New York, the marriage of the parties who were 
the grantees in that deed, was dissolved and an abso- 
lute divorce was allowed the husband, on the ground 
of the adultery of the wife. On October 18, 1888, Wil- 
Jiam Stelz married the plaintiff, and on the 8th day of 
February, 1889, he died, leaving the plaintiff, his widow. 
His former wife (the defendant, Minnie Schreck), also 
gorvived him. During his life-time she married one 
Schreck. The plaintiff now sues, claiming dower in 
all the land and premises, and asking that such dower 
be admeasured and for the ordinary decree in such 
cases. She contends that by the judgment of divorce 
and the dissolution of the marriage between her hus- 
pand and his first wife, for the adultery of the first 
wife, all estate and interest of that first wife in the 
premises ceased and was forever ended. The first wife 
claims the whole premises under the grant, notwith- 
standing the severance of the marital relation. On 
behalf of certain infant devisees under the will of 
Stelz, it is claimed that the decree of divorce operated 
to sever the estate, and that Stelz and the defendant 
Minnie Schreck were thenceforward seized as tenants 
in common, and that the plaintiff's right is limited to 
dower in a moiety only of the land and premises. 

It was at one time quite generally supposed, and it 
was decided by the General Term of the Supreme 
Court in the Second Department (Feely v. Buckley, 28 
Hun, 451; see also Meeker v. Wright, 76 N. Y. 262), that 
since the passage of the act, chapter 90 of the Laws of 
1860, a conveyance of real estate to husband and wife, 
without qualifying terms, vested the property in them 
as tenants in common, and that they did not take an 
estate in entirety; but that view was expressly over- 
ruled in Bertles v. Nunan, 92 N. Y. 152, and the decis- 
ion in that case was reaffirmed in Zorntlein v. Bram, 
100 id. 13. It must be regarded as the settled law of 
this State, that by a conveyance such as that in this 
case, the grantees become seized per tout und not per 
tout et per my. That which vested in them under and 
by the deed was an estate by the entirety with the in- 
cidents pertaining to that estate at common law, the 
principal characteristic of which was that the entire 
ownership passed to the surviving husband or wife. 
The question now before the cuurt is, what becomes of 
the estate and the title when the marriage relation is 
dissolved, not by death, but by a decree of a court of 
competent jurisdiction granting a divorce a vinculo be- 
tween parties seized of an estate by the entirety? The 
tenure by which the parties held was purely one of the 
common law, founded altogether upon the identity of 
the husband and wife as one legal person, and therein 
cousisted the difference between that estate and a 
joint tenancy. McCurdy v. Canning, 64 Penn. St. 39. 
The grantees did not, and could not, take by moieties, 
because of their marriage relation and their legal 
unity and identity, aud partition could not be made, 
although that may now be done in New York under 
chapter 472 of the Laws of 1880. The effect of that 
statute is not to change the legal character of the es- 
tate unless the parties make partition according to its 
terms. As the estate in its creation under the form of 
the deed as affected by the relation of the grantees to 
each other (by which relation their interests in the 
subject of the grant were controlled), arose out of the 
existence of a marriage between them, so the contin- 
uance of that estate depended on the maintenance of 
that relation, for the whole estate would vest abso- 
lutely in a surviving husband or wife. If that relation 
ceased during the life-time of both parties, the princi- 
cipal element of the estate ceased, namely, that of 
survivorship of husband or wife as such. But the dis- 








solution of the marriage did not necessarily destroy all 
property right of the one against whom the decree was 
pronounced, for there is no condition fairly to be im- 
plied as annexed to the estate that infidelity to the 
murriage vow, even when a divorce is judicially or- 
dered, shall have that effect and determine the whole 
interest of the guilty party in the grant. No such fea- 
ture is mentioned iu the books as annexed to the es- 
tate, and there is no authority in the courts to resort 
to equitable considerations to add incidents to com- 
mon law tenures not known or declared to belong 
to them by the common law itself, or not neces 
sarily connected with them, nor to apply the supposed 
analogy of statutes even as ancient as that of West- 
minster II, taking away dower in certain cases from an 
adulterous wife. 

The question now presented has received considera- 
tion from text writers—Bish. Mar. & Div., vol. 2, $716; 
Freem. Cotenancy & Part., §76—and it is stated by 
them that the effect of an absolute divorce on an es- 
tate in entirety is to convert that estate into one of 
tenancy incommon. But these judicious writers seem 
to base their statement of the law on this subject on 
what was decided in Ames v. Norman, 4 Sneed, 696. 
In that case the court says: “If the rights of husband 
and wife, in relation to an estate held by entireties, 
are not altered by the decree declaring the divorce, 
what becomes of the joint estate? What are their re- 
spective rights in the future in regard toit? They are 
no longer one legal person; the law itself has made 
them twain. They are no longer capable of holding 
by entireties; the relation upon which that tenancy 
depended has been destroyed; the one legal person 
has been resolved by judgment of law into two dis- 
tinct individual persons, having in the future no rela- 
tion to each other, and with this change of their rela- 
tions must necessarily follow a corresponding change 
of the tenancy dependent upon the previous relation. 
As they cannot longer hold by a joint seizin, they 
must hold by moieties. The law, by destroying the 
unity of persons between them, has by necessary con- 
sequence destroyed the unity of seizin in respect to 
their joint estate, for independent of their matrimonial 
union, this tenancy cannot exist.” 

In Lash v. Lash, 58 Ind. 528, it is said: ‘* Tenancy 
by entireties originated in the marital relation, 
founded on the idea of the unity of husband and wife, 
rendering them but one person in law. The con- 
tinuance of such tenancy in a given case depended 
upon the continuance of the marital unity. The dis- 
solution of that unity before death, whereby two 
actual persons were restored to their natural severalty, 
operated to divide the title to the estate held by them 
while husband and wife by entireties equally between 
them, making them tenants in common thereof. When 
there was nothing in the deed of conveyance controll- 
ing the matter the effect of the divorce was to simul- 
taneously destroy the tenancy by entireties.’’ To the 
same effect is also Harrer v. Wallner, 80 Ill. 197. 

The doctrine announced by the text writers, and in 
the cases referred to, is applicable to this cause. The 
question does not seem to have arisen in this State, nor 
can I find any case of authority at variance with those 
cited. 

The plaintiff is entitled to dower in one-half the 
premises, and to the interlocutory decree or order of 
reference usual under the Code of Civil Procedure in 
like cases. 


Nore.—The editor of the New York Law Journal re- 
marks upon this case as follows: 

“The recent discussion of the decision of Judge Pat- 
terson in the case of Stelz v. Schreck, 32 St. Rep. 133; 10 
N. Y. Supp. 790, at Special Term, in this district, to 
the effect that a divorce changes a tenancy by the en- 
tirety of husband and wife into one of tenan cy in com- 
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mon, calls attention to the doctrine of the case of 
Beach v. Hollister, 3 Hun, 519; 5 T. & ©. 568, which has 
been erroneously said to cover the same point. 

“In fact the holding of Beach v. Hollister, is really 
upon one single point (and that an entirely different 
one from Stelz v. Schreck), that is: where the interest 
of the husband in property held by the entirety is sold 
on execution, the subsequent divorce of the parties has 
no effect upon the estate of the purchaser. 

** Beach v. Hollister has not been very much noticed, 
but the case which it cites and follows (Ames v. Nor- 
man, 4 Sneed (Tenn.], 683; 70 Am. Dec. 269) is a well- 
known decision, which has been carefully discussed by 
Mr. Bishop (2 Bish. Marr. & Div., § 716), and the ques- 
tion decided is worthy of some consideration. 

“The first inquiry is, what is the effect of a divorce 
of husband and wife on their estate in lands held by 
them as tenants by the entirety ? The answer must be, 
in accordance with the best authorities (Harrer v. 
Waldner, 80 Ill. 197, 204; Lash v. Lash, 38 Ind. 524, 529; 
see also Baggs v. Baggs, 55 Ga. 591, and Benson v. Ben- 
son, 16 Bank Reg. 377, 380) in other States, that the es- 
tate by the entirety is converted intoa tenancy in com- 
mon. 

“Upon this question the reasoning of Judge Patter- 
son, in the case of Stelz v. Schreck, already cited 
(which seems to be the only case in this State where 
the question has been decided), is clear and satisfac- 
tory. 

**It would seem, upon principle, that the purchaser 
at an execution sale, on «# judgment against the hus- 
band, of his rights in the estate by the entirety, could 
take nothing more or less than that to which the hus- 
band was then entitled. 

“If the preceding authorities are correct (and cer- 
tainly they are in accord with sound principle), then 
at the moment of the sale under execution, the hus- 
band had the right to the possession during the life of 
his wife of the estate which he and his wife held by the 
entirety, and if he survived her, to the entire fee, sub- 
ject however to the contingency that if there should be 
a divorce between himself and his wife, then the estate 
would be changed from one by the entirety to tenancy 
in common. 

“Tt will thus be seen that there are three con- 
tingencies affecting the estate of the purchaser: first, 
that the husband might die, leaving his wife him sur- 
viving: second, the wife might die, leaving the hus- 
band surviving; and, third, that there might be a di- 
vorce before the death of either. 

‘It would seem that the purchaser under execution 
must take exactly what the husband bad—in other 
words, stand in his shoes. If this were the case, anda 
divorce took place, then the wife would become a ten- 
ant in common of the property. Yet, according to 
Beach v. Hollister and Ames v. Norman, this would 
not happen, and the purchaser would take possession 
of the estate during the life of the judgment-debtor, 
irrespective of the fact of whether there was or was 
nota divorce. The opinion in Ames v. Norman says: 
‘We are of opinion that subsequent divorce has no 
effect whatever upon the rights of such purchaser. It 
is true the purchaser at execution sale succeeds merely 
to the rights of the husband in the estate; that is to 
say, he acquires no other or different right, either as 
regards the quantity or quality of the estate than what 
is possessed by the husband, and he takes it subject to 
all the rights, legal or equitable, existing in favor of 
third persons at the time of the sale. But still, the 
purchaser is not to every intent and purpose placed in 
the shoes of the husband. On the contrary, he holds 
the estate independent of the husband and of future 
creditors, and entirely free from all future accidents or 
contingencies that might, as against the husband, if the 
title had remained in him, have directly or indirectly 
affected the estate. The purchase in the present case 
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was not made in view of the contingency of the wife's 
divorce at some future period, and cannot be affected 
by it.’ 

“This reasoning, which is also approved in g later 
case in Tennessee (Aitken v. Suttle, 4 Lea, 103), pre. 
sents grave difficulties. 

“Tt is not enough to say that the purchaser is not 
placed in the shoes of the husband, unless the differ. 
ence be shown between the husband's position and the 
purchaser’s. The latter is, on the contrary, simply in 
the position of a grantee from the husband. 

“‘1t is true, as the court says, that he holds the estate 
‘independent of the husband and his future creditors, 
just as the husband’s grantee would do, but it is not 
at all true that he holds it ‘entirely free from futur 
accidents or contingencies that might, as against the 
husband, if the title had remained in him, have di. 
rectly or indirectly affected the estate.’ 

“The purchaser knew exactly what he was buying, 
and knew that there was a contingency by which the 
estate by the entirety could be defeated and turned 
into an estate in common, and that was by the divores 
of the parties. 

“The fallacy of the whole argument may be summed 
up by saying that Ames v. Norman and Beach v. Hol 
lister both give the execution purchaser more than the 
judgment-debtor had—an estate during the life of the 
husband, subject to no contingencies whatever. In 
other words, as if the sheriff had sold to the purchaser 
an absolute right of possession of the property by the 
husband for his life. 

“In Aitken v. Suttle the court fairly revels in suppo- 
siti ns, which do great credit to its imagination, 
as to husband and wife forming a conspiracy to geta 
divorce for the express purpose of cheating the execa- 
tion purchaser out of the estate which he had bought. 

“The court says, inter alia: ‘ Thus the husband’s in- 
terest would have been of little avail for his position 
either to him or to his creditors. And then to allow 
the wife to reclaim the lands upon the divorce would 
generally have been to allow her to profit through her 
own fault. For even where the husband furnishes the 
salient cause for divorce’ (this is very elegantly ex- 
pressed) ‘we should generally find, if we could see be 
hind the scenes, that the wife has not been wholly 
blameless for his misconduct. It is seldom that in such 
cases either party is faultless.’ And the court furn- 
ishes a picture of the husband and wife flying to dis 
tant climes and foreign States to get a divorce in fraud 
of the purchaser under execution, to which suit, as the 
court truly remarks, that purchaser could not be 4 
party. 

“Tf this is the best reasoning by which the decision 
in Ames v. Norman can be sustained (and Ames ¥ 
Norman is but another name for Beach v. Holliste), 
that decision must be looked upon with very great sus 
picion. 

** It is discussed by Mr. Bishop in the place already 
cited, but Mr. Bishop’s efforts are directed principally 
to proving that the estate by the entirety becomes ten- 
ancy in common, ora joint tenancy, as the case may 
be, upon a divorce, and he seems to have no doubt that 
the estate of the execution purchaser would follow that 
of the husband. 

“There isa very clear discussion in Ames v. Nor 
man of the question of the effect of a divorce upon tel 
ancy by the entirety, and the court in that case als 
says that in such event it becomes a tenancy in com 
mon. But it seems to us that this discussion, however? 
interesting as to the effect of a divorce upon the hus- 
band’s rights, must be considered as unnecessary to 
the decision, for the reason that as the court had al- 
ready decided that the purchaser under execution was 
not affected by any change in the position of the judg- 
ment-debtor, it was certainly entirely immaterial what 
change, if any, takes place in that position.” 
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ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

MuNICcIPAL CORPORATION—ORDINANCE—BICYCLE.— 
A person who rides on his bicycle across that part of 
the Kansas river bridge which is used for the passage 
ofstreet cars, carriages and other vehicles, does not 
violate an ordinance which enacts that “ it shall be un- 
Jawful for any person to ride on any bicycle or veloci- 
pede upon any sidewalk in the city of Topeka, or across 
the Kansas river bridge.’’ It will be seen by an ordi- 
nary inspection of the record that the ordinance only 
hibits the use of a bicycle or velocipede upon any 
sidewalk in the city of Topeka, or across the Kansas 
river bridge. It does not, either in express terms or 
by fair implication, forbid riding upon a bicycle on the 
roadway, or that part of any of the public streets which 
is devoted to the use of carriages, wagons and other 
yehicles; aud while the ordinance is subject to the 
construction that it was only along or across the foot 
passage-way or sidewalk of the Kansas river bridge 
that persons were forbidden to ride on bicycles, yet for 
the present we shall adopt the construction necessarily 
adhered to by the trial court, that the ordinance in- 
tended to forbid all riding upon bicycles across any 
part of the Kansas river bridge. It is an admitted fact 
in this case, that at the time of the arrest Swift was 
riding his bicycle on that part of the bridge used for 
wagons, carriages and other vehicles. A bicycle is de- 
fiued by lexicographers, and by the courts of England 
and of this country, to be a carriage. Webst. Dict. ; 
Taylor v. Goodwin, 40 L. T. Rep. (N. S.) 458; Mercer 
y. Corbin, 117 Ind. 450; 2 Am. & Eng. Enc. of Law, 191; 
State v. Collins, 17 Atl. Rep. 131, decided by Supreme 
Court of Rhode Island in December, 1888. A bridge in 
thecity of Topeka is a part of the public street. City of 
Eudora v. Miller, 30 Kans. 494. The exact question then 
is, have the authorities of the city of Topeka, by an ordi- 
nance, the power to forbid Swift from riding upon his 
carriage on that part of a public street of the city de- 
voted to the use of vehicles? This statement of the 
question necessarily assumes that the power of the city 
could be exercised to prevent the use of bicycles along 
the sidewalks of the public streets (and these sidewalks 
will include the footways across the bridge) to the 
same extent as the use of all other kinds of vehicles, no 
matter how propelled, could be prevented. Public 
streets are highways, and every citizen has a right to 
usethem. Both the sidewalks and roadways must re- 
main unobstructed, so that people can walk along one 
without interruption or danger, or drive along the 
other without delay orapprehension. One of the most 
imperative duties of city governments in this country 
is to keep their public streets in such a condition that 
citizens can travel along them with safety and without 
any unnecessary delay. Each citizen has the absolute 
right to choose for himself the mode of conveyance he 
desires, whether it be by wagon or carriage, by horse, 
motor or electric car, or by bicycle, or astride of a 
horse, subject to the sole condition that he will observe 
all those requirements that are known as the law of 
the road. This right of the people to the use of the 
public streets of a city is so well established and so uni- 
versally recognized in this country, that it has become 
4 part of the alphabet of fundamental rights of the citi- 
zen. While the tyranny of the American system of 
government very largely consists in the action of the 
municipal authorities, this right has not yet been ques- 
tioned or attempted to be abridged. There can be no 
question, then, but that a citizen riding on a bicycle in 
that part of the street devoted to the passage of vehi- 
cles, is but exercising his legal right to its use, and a 
city ordinance that attempts to forbid such use of that 
part of a public street would be held void as against 
common right. It may be said of bicycles, with greater 





force, as was said of the first use by railroads of public 
streets, that they are not an obstruction to, or an un- 
reasonable use of, the public streets of a city, but 
rather a new and improved method of using the same, 
and germane to their principal object as a passage-way- 
Mills Em. Dom., § 199; Briggs v. Horse Ry. Co., 79 
Me. 363; Slattern v. D. M. Ry. Co., 29 Iowa, 149. So 
that if the construction necessarily given to this ordi- 
nance of the city of Topeka should prevail, we would 
be compelled to say that the part of the ordinance that 
forbids a citizen from riding across any part of the 
Kansas river bridge is of no validity. But if a statute 
ora city ordinance is susceptible of two different con- 
structions, that one must prevail that will preserve the 
validity of the ordinance, in preference to a construc- 
tion that will render it invalid; and this must be done 
although the construction adopted may not be the most 
obvious or natural one, or the literal one. Newland v. 
Marsh, 19 Ill. 376; Iowa Co. v. Webster Co., 21 Iowa, 
221; Roosevelt v. Godard, 52 Barb. 533; Colwell v. 
Landing Co., 4 Green (N. J.), 245; Bigelow v. Railroad 
Co., 27 Wis. 478; Dow v. Norris, 4 N. H. 17; Cooley 
Const. Lim. 184; Inkster v. Carver, 16 Mich. 484. Hence 
we say that the true intent and meaning of section 17 
of the city ordinance in question is, that all persons are 
forbidden to ride on bicycles upon any sidewalk in the 
city, or the sidewalks or footways of the Kansas river 
bridge. Sidewalks are intended, constructed and used 
solely by pedestrians, and not for the use of vehicles. 
It is presumably true that every organized town or city 
in this country forbids the use of its sidewalks to vehi- 
cles of every description. A bicycle, being a carriage, 
can properly be excluded from the use of sidewalks, 
and persons riding on them should be forbidden to oo- 
cupy the sidewalks and footways of the public streets, 
at least longitudinally, along such sidewalks or foot- 
ways. They should be permitted to go across them at 
such public places as other vehicles are permitted to 
cross. With this construction of the ordinance, it is 
plain that Swift has not violated its provisions, and 
that his conviction was wrongful. Kans. Sup. Ct., Jan. 
Ter, 1890. Swift v. City of Topeka. Opinion by Simp- 
son, C. 


WILLS—TRUSTS—EQUITABLE CONVERSION.—An ac- 
tive or express trust suspends the absvlute power of 
alienation during its continuance, and such a trust is 
therefore void when it is to continue for longer than 
lives in being at the death of the testator. Where the 
will directs the sale of real estate expressly, or by clear 
implication, or where a sale is absolutely necessary to 
the execution of the provisions of the will, such real 
estate is equitably converted into personalty from the 
time of the testator’s death; and as to such real estate, 
the trust is a trust of personal property, and its valid- 
ity is to be determined, not by the laws of the situs of 
the real property, but by the laws of the jurisdiction 
in which the testator was domiciled at the time of his 
death. The testator has assumed to create a trust as 
to his residuary estate in favor of his widow, children 
and grandchildren. The will makes specific provis- 
ions as to the distribution of the income among the 
beneficiaries under the trust, which however are im- 
material so far as the question presented by this appeal 
is concerned. This trust isto continue until the pe- 
riod for distribution of his estate shall arrive. That 
period is at the expiration of twenty-one years from 
and after the death of the last survivor of his children 
and grandchildren living at the time of his death. 
There is a provision that, in case it is unlawful] to sus- 
pend the power of alienation twenty-one years after 
the death of all the children and grandchildren of the 
testator living at the time of his death, then the period 
of distribution shall be twenty-one years after the 
death of the last survivor of his children and grand- 
children living at the date of his will. This provision 
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was unnecessary. The common-law rule regulating 
perpetuities permits the tying up of property for lives 
in being at the death of the testator, and twenty-one 
years in addition. It does not limit the lives to those 
of persons in being at the date of the will. McArthur 
v. Scott, 113 U. S. 340; Lang v. Wilbraham, 2 Duer, 171; 
Hosea v. Jacobs, 98 Mass. 65; Lang v. Ropke, 5 Sandf- 
363; 4 Kent Com. 283, note 1. Said the court in McAr- 
thur v. Scott: * By the law of England the question of 
remoteness depends upon the state of facts at the time 
of the testator’s death, though differing from that ex- 
isting at the date of the will.” The trust created by 
this will is perfectly good at common law. The law 
was finally settled in Cadell v. Palmer, 1 C. & F. 372. 
In this case the House of Lords decided that the true 
limit of the rule against perpetuities was ‘‘a life or 
lives in being and twenty-one years afterward, with- 
out reference to the infancy of any person whatever.”’ 
To same effect are Barnum v. Barnum, 26 Md. 119; Mo- 
Arthur v. Scott, supra; 1 Jarm. Wills, 508-517; Waldo 
v. Cummings, 45 Ill. 421; Philadelphia v. Girard’s 
Heirs, 45 Penn. St. 9; Toms v. Williams, 41 Mich. 552; 
Wilson v. Odell, 58 id. 536; Hale v. Hale, 17 N. E. 
Rep. 470; Brown v. Brown (Tenn.), 6 S. W. Rep. 869. 
The law allows the power of alienation to be suspended 
beyond this period during the time of gestation in 
cases of an infant en ventre sa mere. Waldo v. Cum- 
mings, 45 Ill. 421; 1 Jarm. Wills, 515-517. And there 
may be added two periods of gestation. Says Mr. Jar- 
man: ‘‘A possible addition of the period of gestation 
to a life and twenty-one years, occurs in the ordinary 
case of a devise or bequest to A. (a male) for life, and 
after his death to such of his children as shall attain 
the age of twenty-one years, or indeed in the case of a 
devise or bequest simply to the children of A. (a male) 
who shall attain majority, though not preceded by a 
life-interest. In either case A. may survive the testa- 
tor, and leave a wife enceinte, and, as such child would 
not acquire a vested interest until his majority, the 
vesting would be postponed until the period of twenty- 
one years beyond a life in being, with the addition, it 
might be, of nine or ten months; and if to either of 
these hypothetical cases we add the circumstance that 
A., the parent, were, as of course he might be, an in- 
fant en ventre sa mere at the testator’s decease there 
would be gained a double period for gestation, namely, 
one at the commencement and another at the interme- 
diate part of the period of postponement. To treat the 
period of gestation however as an adjunct to the lives, 
is not perhaps quite correct. It seems more proper to 
say that the rule admits of the absolute ownership be- 
ing suspended for a life or lives in being, and twenty- 
one years afterward, and that for the purposes of the 
rule a child en ventre sa mere is considered as a life in 
being.” It is only in cases of gestation that the period 
of twenty-one years can be extended. In Cadell v. 
Palmer, 1 C. & F. 372, in the House of Lords, it was de- 
clared to be the unanimous opinion of the judges that 
there cannot be added to the period of twenty-one 
years an absolute period equal to the ordinary or long- 
est period of gestation irrespect’7e of the existence of 
gestation, but that the time can be enlarged only in 
those cases in which gestation exists. This is the set- 
tled law. But the period of twenty-one years is an 
absolute period, and the lives during which the abso- 
lute period of disposition is suspended are not neces- 
sarily the lives of the persons who are interested in the 
property. Said the court in McArthur v. Scott, 113 U. 
S. 340: ‘* The rule of the common law by which an es- 
tate devised must at all events vest within a life or 
lives in being, and twenty-one years afterward, has 
reference to time and not to persons. Even the life or 
lives in being have no reference to the persons who are 
to take, for the testator is allowed to select as the meas- 
ure of time the lives of any persons now in existence; 
and the twenty-one years afterward are not regulated 
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by the birth or the coming of age of any Person, for 
they begin not with a birth, but with a death, and an 
twenty-one years in gross, without regard to the life or 
the coming of age of any person svever.” Every gt. 
tempt to tie up the absolute ownership of property ex. 
cept as permitted by these rules is without effect in lay, 
The provisions of the will in question do not fall with. 
out the scope of these rules, and are therefore valid g 
common law, the law which it is admitted obtains in 
Pennsylvania, the domicile of the testator at the tim 
of his death. Is the trust so far as the real estate jy 
this State is concerned to be governed by the laws of 
this State or of Pennsylvania? Under the statute ¢ 
this State the trust is void. By section 2717 of th 
Compiled Laws it is provided that ‘ the absolute powe 
of alienation cannot be suspended by any limitation 
condition whatever for a longer period than during the 
continuance of the lives of persons in being at the orm 
ation of the limitation or condition, except in the sip. 
gle case mentioned in section 2745.” This case is not 
material to the question before the court. Section 213 
declares that ‘‘ every future interest is void in its om 
ation which by any possibility may suspend the aba 
lute power of alienation for a longer period than is pre. 
scribed in this chapter. Such power of alienation § 
suspended when there are no persons in being by whom 
an absolute interest in possession can be conveyed.” 
Are there, during the existence of this trust for twenty. 
one years beyond lives in being at the time of its en 
ation, persons in being by whom an absolute interes 
in possession can be conveyed? Clearly not. The 
beneficiaries take no interest or estate in the land 
They may merely enforce the performance of the trust 
in equity. The whole estate is vested in the trustees 
§ 2804, Comp. Laws. There is no title in any one, save 
the trustees, that can be conveyed, and the trustees can 
make no conveyance in contravention of the trust 
Every such conveyance is void. § 2810, id. The trust 
is indestructible during its continuance, even with the 
consent of all the trustees and all of the beneficiaries 
Douglas v. Cruger, 80 N. Y. 15. Our statutes wer 
taken from that State. In construing the statutes of 
New York with reference to this point, the court ia 
that case said: ‘‘ The trustee having no power to cor 
vey the land, his conveyance, otherwise absolutely 
void, could not be rendered valid by an order of the 
court obtained upon the joint petition of himself and 
Mrs. Cruger. The Supreme Court has not the power 
to destroy a valid trust. The purpose of the status 
was to make these trust-estates and trust-intereste ia 
destructible and absolutely inalienable during the er 
istence of the trust, and if they could be rendered alien 
able by the order of the court the whole scheme of the 
statute would he greatly impaired, and its purpose 
thwarted.’’ See also Cruger v- Jones, 18 Barb. 4; 
Lent v. Howard, 89 N. Y. 169. It has been repeatedly 
held under the same statutes in New York thata trust 
suspends the absolute power of alienation of real estate 
and the absolute ownership of personal property. Rad- 
ley v. Kuhn, 97 N. Y. 26; Everitt v. Everitt, 29 id. 71; 
Smith v. Edwards, 88 id. 102; Shipman v. Rollins, 8 
id. 311; Knox v. Jones, 47 id. 390; De Wolf v. Lawson 
(Wis.), 21 N. W. Rep. 615; Simpson v. Cook, 24 Minn 
180-184. It is not merely future estates which are void. 
Every estate, present or future, which suspends the 
absolute power of alienation, is void. Hawley v. James, 
16 Wend. 61-163; Coster v. Lorillard, 14 id. 265-06 
But it is insisted that all the real estate owned by the 
testator at the time of his death was, by the will, equit 
ably converted into personalty; that, under section 
3364 of the Compiled Laws, it is therefore to be deemed 
personalty from the death of the testator, and that 8 
will of personal property is to be governed as to the 
validity of the trust it creates, by the law of the teste 
tor’s domicile, under section 3397 of the Compiled 
Laws; and that by the laws of that domicile (Penns 
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yania) the trust is valid. Section 3364 declares that 
when a will directs the conversion of real property 
into money, such property and all its proceeds must be 








Very at. deemed personal property from the time of the testa- 
erty ex. tor’s death.” Section 3397 provides that the validity 
tin law, and interpretation of a will relating to personal prop- 
all with. erty, is to be governed by the laws of the testator’s 
Valid at domicile. These statutes are merely declaratory of 
aina in HH jong-established rules. It is conceded that the will, it 





itisa will of real property—is to be governed by the 
laws of this State, as to the validity of the trust, so far 















laws of as that trust affects land within the State. Section 
tute of guo7 expressly declares this rule. If then the will equit- 
Of the ably converts into personalty all the testator’s real es- 
* Power tate within this jurisdiction, it is to be governed by 
sane the laws of Pennsylvania. If it is so governed, the 
1g the trast is valid. The same rule as to perpetuities applies 
he ore to nal property, as to real estate, in the absence 
he sip. — : ‘ aie 
ofastatute. The absolute ownership of personal prop 
i not erty may, at common law, be suspended for [the same 
m2 HE cried ag real estate. Waldy v. Cummings, 45 Ill. 421; 
ts on 1Jarm. Wills, 519. Jarman says: ‘To the test of the 







abe. rule settled by Cadell v. Palmer, every gift of real or 
Phar personal estate, by will or otherwise, must be brought.”’ 
— In Waldo v. Cummings the court, after referring to 
= authorities, say: ‘‘These authorities leave no doubt 
ward that chattels may be devised for alife or lives in being, 
= and twenty-one years afterward, and in some cases 





nine months longer, provided at the end of that time 
the property is required to vest absolutely in some 
person then in being capable of disposing of the title to 
thesame.” Did the will equitably convert the testa- 
tor’s real estate into personalty? The doctrine of 
equitable conversion has its origin in the maxim of 
equity, that that is regarded as done which should be 
done. It is only an application of that maxim to acer- 
tain class of facts. ‘I'he future duty is the present deed. 
Daty is the foundation of the doctrine. Equity antici- 
pates the accomplishment of a fact only when and be- 
cause there is an obligation resting upou some one to 
create that fact. A direction to sell land, and convert 
its proceeds into money, imposes a duty. That direc- 
tion may be expressed in explicit language, or it may 
beinferred. The duty may arise also because a sale 
and conversion are indispensable to the execution of 
the testator’s scheme. In such a case the main eud in- 
cludes all means necessary to its accomplishment. A 
direction to sell is implied, because without a sale the 
will cannot be executed as written. This is the philoso- 
phy of the doctrine of equitable conversion; and it is 
therefore evident that if a sale is not absolutely indis- 
pensable, and if any discretion as to the fact of sale is 
vested in the grantee of the power of sale, no equitable 
conversion results. The power of sale must be con- 
strued as a direction to sell, or there is no conversion. 
Our statute therefore employs the phraseology: 
“When a will directs the conversion,” etc. That stat- 
ute, as we have said before, is a mere declaration of an 
established principle; and the framers of it were very 
happy in choosing the word “ direct’? to express this 
principle. Whatever conflicts there may be among the 
adjudications on this question in the application of the 
doctrine to different states of facts, that conflict does 
not affect the doctrine itself. There is no division with 
respect to it. There is not a liberal doctrine and a 
strict doctrine. There is only a sigle ultimate inquiry 
in each case, is the sale an absolute duty? There is 
really no conflict among the authorities with respect to 
the scope of this doctrine. Courts have differed in ap- 
Plying it. So have they differed in their statement of 
the doctrine; but it will be found that beneath the su- 
Perficial disagreement there is harmony. It has been 
said that some courts hold that, although the testator’s 
design that there should be a sale is not expressed, and 
although a sale is not necessary, yet if, on a view of all 
of the provisions of the will, it is appurent that a sale 
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This statement embodies no modifi- 
cation of the doctrine. It merely declares what indeed 
is elementary—that the intention of the testator con- 


able conversion. 


trols. When once it is ascertained from the will that 
it was his intention that his real estate should be sold, 
that intention is of as binding force upon the trustees 
and the courts as though expressed in the form of a 
direction. The doctrine of equitable conversion does 
not concern itself ultimately with the language in 
which the purpose that there should be a sale is 
couched. Is it the testator’s will that there should be 
aconversion? This is the final and decisive inquiry. 
Forms of expression are important only as they indi- 
cate such a design. A positive direction is satisfactory 
evidence that?a sale is willed. Absolute necessity for 
a sale to carry into effect the provisions of the testa- 
ment establishes the purpose of the testator with equal 
clearness. But there are other tests than these. The 
very foundation of the doctrine demonstrates that, 
however the intention is disclosed, it operates as an 
equitable conversion; for that must be done which is 
seen to be the testator’s will, however expressed. As 
it must be done, equity makes present the future, and 
regards the deed to be performed as an accomplished 
fact. In no case has the rule been expressed with more 
felicity and clearness than in Scholle v. Scholle, 113 N. 
Y. 261-270: ‘To justify such a conversion there must 
be a positive direction to convert, which, though not 
expressed, may be implied; but, in the latter case, only 
when the design and purpose of the testator is une- 
quivocal, and the implication so strong as to leave no 
substantial doubt. Hobson v. Hale, 95 N. Y. 598. 
Where however only a power of sale is given, without 
explicit and imperative direction for its exercise, and 
the intention of the testator in the disposition of his 
estate can be carried out, although no conversion is 
adjudged, the land will pass as such, and not be 
changed into personalty.’’ This is an accurate and 
comprehensive statement of the doctrine. The direc- 
tion may be expressed. It may be implied. It may 
necessarily result from the other provisions of the will 
because indispensable to their execution. In the last 
case the conversion results on the principle that the 
testator must have intended that every thing should be 
done essential to the execution of his scheme. A re- 
view of the authorities will be of little value in the de- 
termination of this question, because no two wills pre- 
sent the same features. See however Hobson v. Hale, 
95 N. Y. 596; White v. Howard, 46 id. 144; Gourley v. 
Campbell, 66 id. 169; Chamberlain v. Taylor, 105 id. 
185; Hunt’s Appeal, 105 Penn. St. 128; Lindley’s Ap- 
peal, 102 id. 235; Cook v. Cook, 20 N. J. Eq. 375; King 
v. King, 13 R. I. 501; Com. v. Gordon (Penn.),7 Atl. 
Rep. 229. N. Dak. Sup. Ct., May Term, 1890. Penfield 
v. Lower. Opinion by Corliss, C. J. 


———_»+——_—— 


BOOKSELLER CARLILE’S IMAGES. 


[Oneis indictable for nuisance in making his shop-windows 
so amusing as to draw a crowd, to the obstruction of the pub- 
lic way. Rex v. Carlile, 6 Carr. & Payne, 636.) 


In Fleet street, London, many years ago, 

A merry wight contrived a curious show. 

He kept a book-shop; sceptical and cynic, 
Carlile his honorable patronymic. 

Three images he set in windows wide, 

To draw the public from the way aside. 

One was a bishop of the established church ;— 
With sign of “Spiritual Broker” he did smirch 
The cleric figure with its shovel nat, 

Its black silk apron, gaiters, and all that. 
Then in a neighboring place did he expose 





A dummy man in ordinary clothes, 
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And ‘‘ Temporal Broker ” he did label him. 
And then, in jest satirical and grim, 
He added, with the bishop arm in arm, 
The figure of the author of all harm, 
Upon the model orthodox contrived, 
With pitchfork, horns, and hoofs and tail supplied; 
But who was leading—or to church or—well, 
The other way—the tradesman did not tell. 
This show attracted quick a gaping crowd 
Of idle, curious people, who with loud, 
Profane, and silly comments stood and jeered,— 
Such ones as neither God nor mortal feared; 
Pickpockets, drunkards, courtesans and bruisers, 
Workmen on spree, and wild, freebooting cruisers, 
Made up a struggling mass, which all day long 
Forced others in the carriage-way to throng. 
The cops could hardly make the crowd move on; 
And when they did, another had begun, 
And crack of locust club and broken pate, 
And shrieks and oaths were heard from morn till late. 
At length complaints came in so thick and fast, 
The matter could no more be overpast ; 
So Rex obtained for formidable surprise a 
Prolix indictment for the advertiser, 
For that the king’s good subjects he affrayed, 
And travel on the king’s highway delayed. 
The crowd's bad character was clearly proved, 
And it was shown that purses were removed 
From owners’ pockets and were not returned ; 
A neighboring tavern-keeper swore he burned 
His candles all the livelong foggy day, 
Because the crowd obscured his ‘‘ airy’ way; 
A tradesman by his oath did clearly show 
The crowd was of the ‘‘ lowest of the low,’""— 
So low, in fact, that as his shop was nigh ’em, 
They lowered his receipts three pound per diem. 
Carlile, of ancient adages defiant, 
Though his own lawyer, had no fool for client, 
And on the trial made a cunning speech 
Whose merits skillful counsel scarce could reach. 
He said the law should never stop 
One’s drawing custom to his shop ; 
When rentals are so high in Fleet, 
One must contrive to make ends meet ; 
This concourse was not near so great 
As when the king proceeds in state 
To theater or Parliament, 
Or judges to the Hall are sent; 
If he was wrong, much more was Gray, 
Who with his coaches stops the way ; 
The images on Dunstan's church, 
Which strike the quarters from their perch, 
And call together such a crowd, 
Were ever unrestrained allowed; 
So the Lord Mayor’s civic show 
Is suffered through the streets to go, 
And bear along the effigies 
Of God and Magog, giant size; 
And ne’er forbid was Bartly Fair, 
Though noise and rioting reigned there ; 
So Very, the confectioner, 
Had handsome daughter, and set her 
In window, filling Regent street 
With folk who flocked his wares to eat. 
His images did indicat 
The Church supported by the rate, 
Imposed by broker of the State. 
We may be sure the prisoner’s head was level, 
For he had naught to say about the Devil. 
But old Judge Park, unmoved by this display 
Of wit and tact, merely vouchsafed to say: 
I think, as do my learned brothers, 
One nuisance does not sanction others ; 
Lord Mayor’s Day is once a year, 
And not three months, like this one here ; 
The crowds which king and judges throng 
Do not stand still, but move along ; 
And Bartly Fair, we are afraid, 
Is more and more a nuisance made. 
(Perhaps his Honor was not then aware 
That this so much derided Bartly Fair 
Had been attended by the wise John Locke, 
And Lady Russell, who at prisoner's dock 
Took notes for her indicted husband when 
Counsel was not allowed to such poor men.) 











The jury to convict were not unwilling. 
The prisoner was mulcted forty shilling, 
And had to take his naughty figures down ; 
So quiet reigned in that part of the town, 





Of cases similar the number few is,— 
In Q. B. Div., Regina versus Lewis, 
Where in shop-window comic photograph 
Of statesmen and of bishops raised a laugh 
And in this country, Fairbanks versus Kerr, (1) 
Where a street preacher made a lively stir, 
And gathered quite a crowd upon the walk, 
Who broke the flags in strife to hear him talk ; 
Then there’s the case of Jacques the melancholy, () 
Who prayed injunction ’gainst the puppet .olly 
Of dancing soldier, skeleton and clown, 
Because it drew the curious of the town 
To crowd the street where Wisdom vainly cries, 
And yields the way to things of smaller price, 
- —Irving Browne, in The Green Bay. 


—_—_+-—_ —— 


CORRESPONDENCE. 


SURPLUSAGE. 
Editor of the Albany Law Journal: 


That surplusage, strictly and accurately such, should 
be eliminated from our legal instruments, most lay 
yers might agree, particularly where it has so abounded 
asin the forms of deeds, etc., in general use in ou 
cities. But the views of your correspondent G. H.(, 
in your issue of September 27, 1890, in regard to the 
written opinions of our judges, would not, we think, 
be fully concurred in from other standpoints—not » 
much probably a difference as a distinction of opin 
ion. 

Some of these written opinions may show some teth- 
nical violations of grammar. What is grammar butthe 
general custom of the use of speech by the best writen 
and speakers? The strict constructionists maintain 
that Shakespeare himself did not write grammatically. 
The answer: ‘“ Better to err with Pope than rhyme 
with Pye.’’ And it should be generally admitted that 
the said written opinions are as a whole surprisingly 
good in matter and manner, in thought and diction, 
at least that it is so in our State. 

Brevity, sometimes beautiful, may become a bald bar 
renness, where it should be with foliaged and blossomed 
branches, where “‘birds sit singing on them,” etc. Judge 
Folger’s written opinions were a fountain shower or 
spray of beauty, rainbow-arched, full and flowing 
More appropriate to his own than to the written opit- 
ions of Judge Church, is his language in 77 N. Y. 636%, 
where he says: ** It used to be a saying of Judge Grover, 
of humor ever abundant and sometimes grim, depres 
tory of the labor we bestowed upon our written reasons, 
that all that counsel eared for ina judicial opinion wa 
the last sentence, which said that the judgment ap 
pealed from was affirmed or reversed. Not so Chie 
Judge Church. He was rather of the thought of Lord 
Kenyon: ‘It is the duty of every court of justice # 
administer it as well as they can between the litigating 
parties; another and not less material duty is to st 
isfy these parties that the whole case has been exall- 
ined and considered.’ ”’ See said remarks. 

In the Ruloff Case Judge Hogeboom’s luminous and 
magnificent description of truth might have been & 
cepted to by a lawyer “Jeremiah” as general propo 
tions and therefore surplusage. 

Render unto Demosthenes the crown, but allow the 
great Roman advocate his day in court. 

Yours truly, 
J. B. DALY. 


PRATTSVILLE, N. Y., September 29, 1890. 





(1) 0 Penn. St. 86; 10 Am. Rep. 664. 
(2) 15 Abb, N. C. 250. 
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CURRENT TOPICS. 


E have heard it said by more than one that 
many members of our Judiciary Commission 

are so afraid of the judges of the Court of Appeals 
that they do not dare recommend an increase of the 
numbers of that court. This would be a grave 
injustice to the court, but there are many lawyers 
unjust enough to believe that their causes in court 
would be prejudiced by opposing the wishes of the 
court in this respect. There is no telling by what 
vulgar motives men are moved when they judge 
others by themselves. It is an open secret, we 
believe, that most of the judges of that court do 
not favor a permanent increase of their number, 
but it is a gross injustice to suppose that they are 
capable of such a childish and peevish mode of 
retaliation. They would doubtless submit, like men 
of common sense and reason, to whatever scheme of 
relief the people should deem best. Lawyers slan- 
der the court, and hurt its usefulness in attributing 
toitsuch absurd and irrational conduct. At the 
same time, we are inclined to think that the judges 
have brought it on themselves in a measure. Their 
opposition to an increase in the number of the 
judges is very unwise. It reminds one of a small 
boy who is tugging at one end of a trunk too big 
for him to carry, and which he is painfully drag- 
ging along, and who yet strenuously objects to hav- 
ing another boy to help at the other end. They 
should consider that judges are made for the courts, 
not courts for the judges. Probably the Legisla- 
ture, not having the fear of the judges before their 
eyes, but being afraid of the people, or at all events, 
regardful of their wants and wishes, will recom- 
mend some scheme to dispose of arrears and keep 
up with the calendar, and that the present honored 
jndges will acquiesce like good citizens, and con- 
sent not to kill themselves in the vain endeavor to 


ong business of 1890 with the judicial force of 


It seems that the newspaper writers ought to 
know by this time that people cannot be married 
against their will, that is to say, that there can be 


no marriage where neither intends it. Doubtless if 
one is in earnest the other is bound, by way of 
estoppel, even if he does not ‘mean business; ” 
but where both are in jest there can be no marriage. 
80 nobody should be alarmed by that reporter's 
bug-a-boo story, now going the rounds, of the man 
and woman who were married in jest by a person 
Who turned out to be a real justice of the peace, 
ad so were fast for life. And where there is 
no agreement of marriage there is no need of resort 
ree courts ; indeed the court would be powerless, 
or if there is no agreement of marriage there can 

no decree of nullity or of divorce. Another 


Vou. 42— No. 15. 








‘‘scare-crow,” as the Albany Times calls it, is wav- 
ing in the newspaper columns in the form of the 
following paragraph: “The decisions of the United 
States court are: Subscribers who do not give 
express notice to the contrary are considered as 
wishing to renew their subscriptions. If subscribers 
order the discontinuance of their periodicals, the 
publishers may continue to send them until all 
arrearages are paid. If subscribers neglect or refuse 
to take the periodicals from the post-office to which 
they are directed, they are responsible until they 
have settled their bills and ordered them discontin- 
ued.” Of this the Times well says: It ‘‘ has proba- 
bly frightened off more cautious people from sub- 
scribing for them than any thing else that could be 
concocted. We have very grave doubts whether 
this be good law. Subscriptions are generally sup- 
posed and stated to be payable in advance at so 
much a year. A subscription made under such cir- 
cumstances would be construed as made for a year 
or less, and not as extending through all future 
time and eternity. As to renewals, we do not think 
subscribers are considered as renewing subscrip- 
tions by failing to stop the puper. * * * Ifa 
subscriber has subscribed for one year, we do not 
think any court will hold that his contract to take 
and pay for the paper goes on of itself after the 
expiration of that year. The court—even the 
‘United States court’ spoken of —cannot make a 
new contract for the parties. So of the case of neg- 
lecting or refusing to take out papers from the post- 
office; that omission would not create any new con- 
tract beyond the one which had already been entered 
into by the subscriber.” The Zimes is perfectly right, 
as it generally is on all subjects but one (and which 
is none of our business). A newspaper man can no 
more impose his wares on a patron, after order to 
stop, for the reason that he has not paid up, than a 
grocer or milkman can do it. A good while ago it 
was said in this journal: ‘*There is a tradition 
among publishers of newspapers, that one who 
becomes a subscriber, by express or implied con- 
tract, is bound to receive, in spite of notice to stop, 
until he pays, and may be held for what he receives 
after such notice. This is a mistaken notion. The 
newspaper men are not entitled, like Macbeth, to 
say, ‘damned be he who first cries hold! enough!’ 
We grant that the receiver is bound until the com- 
pletion of the term of his contract, express or 
implied, and cannot avoid such contract by notice 
to stop; but no one can impose a new contract on 
another simply because that other refuses to fulfill 
the old.” The subscriber ‘‘ would certainly not be 
bound to continue to receive and pay for it unless 
the publisher were also bound to continue to furnish 
it.’ And we think the most zealous newspaper man 
would hardly contend that the delinquent subscriber 
could compel him to continue sending his paper. 


If the newspapers were to announce that at the 
corner of certain streets was a public nuisance of 
such a description that no decent man or modest 
woman would look at it, and that the public au- 
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thorities were properly removing it as fast as possi- 
ble, that corner would incontinently be thronged by 
such a crowd of excellent men and women that one 
could hardly squeeze through. The passion of 
curiosity is much stronger than the virtue of mod- 
esty. So we think that it is always impolitic for 
the press to say much about a bad book, like “ The 
Kreutzer Sonata” — a portrait of one sexual luna- 
tic drawn by another. We therefore regret to see 
The Independent giving the work invaluable gratui- 
tous advertising in the form of a page of condem- 
natory notices copied from newspapers and reviews, 
although at the same time it condemns the work 
and applauds the attempts to suppress it. It does 
almost seem that the world of art and letters has 
gone sexually mad. Even now a celebrated actor 
or reader gravely proposes to read the book in 
question to the accompaniment of the musical com- 
position whose name it bears, either to justify or 
confute Count Tolstoi! If the celebrated pres- 
tissimo movement should prove to have upon a pro- 
miscuous audience the salacious and erotic influence 
which it had upon the bedeviled wife in the romance, 
it would be very unfortunate; and if it should prove 
otherwise, it would not be of the smallest conse- 
quence, either to the world or to the serene and 
high-minded Beethoven. But there is a good deal 





of the gnat and camel business in the criticisms. 
At this moment Gautier’s ‘‘ Mademoiselle de Mau- 
pin,” the “unspeakable baggage,” as a great critic 


calls her, is masquerading in English dress (or un- 
dress) at every book-stand. Compared with her, 
the Tolstoi filth is virginal and prudish. In fact 
publishers are flooding the land with nasty books, 
and with books not bad, but on which they put a 
licentious dress in order to sell them. 


Although we regard the legal war on “The 
Kreutzer Sonata” as impolitic, we are by no means 
certain that Judge Thayer, of Philadelphia, is right 
in ruling that it is not ‘‘obscene,” simply because 
it does not teach indecent practices, contains no 
indecent words, and its motive is the advocacy of 
celibacy and abstinence from sexual indulgence. 
We grant that it is not so obscene as the same 
author’s ‘‘Anna Karenina,” which is the detailed 
history of the seduction of a wife, who meets her 
seducer more than half way, with a realistic descrip- 
tion of a lying-in scene thrown in. ‘‘The Century 
Dictionary ” defines ‘‘ obscene” as ‘‘offensive to 
modesty and decency.” Within this definition, it 
seems to us, this book can be brought. Much of 
the book is as offensive to modesty as those Shaker 
discourses which are ill adapted to delivery before 
audiences of both sexes. There are some expres- 
sions in it whieh are certainly filthy; surmises on 
the part of the lunatic husband as to the progress of 
the supposed amour between his wife and the musi- 
cian, which we do not care to repeat, even in the 
columns of a professional journal, and to substan- 
tiate our view. It seems to us an error to suppose 
that a book cannot be obscene unless it counsels or 





teaches indecency. It may be obscene by the mere 





presentation of immodest ideas or situations, just a 
a book consisting solely in filthy pictures is obsoey. 
The latter would be none the less obscene if it con. 
tained an express warning against the Practice of 
any thing pictured in it. Judge Thayer woajg 
probably say that ‘“‘Sappho” is not an obscey 
book, because although it is a realistic history of 
illicit love, yet the woman comes to a had enj 
Daudet seems to have some qualms about his Work, 
for he dedicates it to his sons, to be read when they 
come of age. We fear that will be too late, Mey. 
time he puts it within reach of other people's soy 
for the sake of lucre — or art, as he would say, 
too Gautier warned his own danghters against read. 
ing his ‘‘ Mademoiselle de Maupin,” saying, “| 
should feel awkward and constrained toward you 
if you had read it;” and yet this vile book is fou. 
ing the book-stands to-day to the detriment of 
other people’s daughters. It will be but fair tp 
Judge Thayer however to give the substance of his 
argument. He says: 


““Count Tolstoi’s ‘Kreutzer Sonata’ may contain 
very absurd and foolish views about marriage. It may 
shock our ideas of the sanctity and nobility of that 
important relation, but it cannot, on that account, b 
called an obscene libel. There is no obscenity in it 
On the contrary, it denounces obscenity of every de 
scription on almost every page. Nor can the language 
in which he expresses his ideas be said to be in au 
proper sense obscene, lewd or indecent. It is not 
against the law to print or sell books which contain 
ideas and doctrines upon religious subjects which con- 
flict with and are contrary to the orthodox teaching 
upon the subject. Every man has the right undersueh 
a@ government as ours to discuss such questions, either 
orally or in print, if he does so in « proper and becom 
ing manner, and does not, in doing so, violate thede 
cencies of life. He may call in question and argu 
against any received doctrine of the Christian faith,i! 
he uses in so doing proper and becoming language; but 
if one should introduce into such a discussion blasphe 
mous language or ideas, or obscene, lewd or indecent 
thoughts or words, or should make his desoription the 
occasion for reviling and scoffing at the most sacred 
things, or speaking uf them in a profane, abusive ot 
indecent manner, he would unquestionably be liable 
to be indicted and punished therefor. But a careftl 
and critical reading of the whole book has clearly com 
vinced us that itis not liable to the charge of either 
obscenity or indecency. On the contrary, as we hare 
already said, its whole purpose and scope is to de 
nounce these vices in the severest manner. The fast 
that the author in discussing the question of 
has come to some silly and very absurd conclusions 
opposed alike to what is ordinarily conceived to beth 
Christian doctrine on the subject and the general opit 
ion of civilized societies throughout the world, does 
not make its publication or sale a violation of the law. 
The work may be offensive to our opinions and contie 
tions, just as others are which are daily sold in o 
book stores without objection or challenge from aj 
body, but it cannot be justly said to be of an obscet® 
or lewd character; nor is it either in its sentiments 
language in any degree calculated to {minister to 
rupt or licentious practices, or to gratify lewd desires, 
or to encourage depravity in any form.” 


But we fully agree with the Albany Times when 
says: ‘*The ‘Kreutzer Sonata’ can never do much 
harm. There are a hundred novels for sale to-di] 
that are doing infinitely more misebief and 
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be still more demoralizing were they as widely 
advertised as has been Tolstoi’s book, by its unnec- 
esary exclusion from the mails. It is already 
becoming ‘dead stock’ with most booksellers, and 
this decision of the Philadelphia judge is likely to 
kill its sale altogether.” The book stalls are covered 
with much worse books, although few are so foolish 


or crazy. 


NOTES OF CASES. 


N Morasse v. Brochu, Massachusetts Supreme Judi- 
cial Court, June 20, 1890, it was held that words 
spoken by a Catholic priest to his church, falsely 
and with intent to injure plaintiff in his profession 
of physician, instructing them not merely tnat a sec- 
ond marriage, occurring under such circumstances 
as plaintiff's did, excommunicated from the Catho- 
lic Church, but that such marriage and excommuni- 
cation should debar plaintiff from being employed 
by them, and that they could not have the ministra- 
tions of the priest in their sickness while he was 
under their roof, are actionable per se as touching 
the plaintiff in his profession, though they do not 
impute professional misconduct or incapacity. The 
court said: ‘‘ The better rule is that such an impu- 
tation, whether defamatory of the plaintiff or not, 
will support an action under the circumstances above 
mentioned. There were all the elements of a wrong- 
ful act deliberately done for the purpose of working 


an injury, and actually working one, even though 
the words have no meaning which strictly speaking 


could be called defamatory. Riding v. Smith, 1 
Exch, Div. 91; Lynch v. Knight, 9 H. L. Cas. 600, 
per Lord Wensleydale; Barley v. Walford, 9 Q. B. 
197; Green v. Button, 2 Cromp., M. & R. 707; Insur- 
ance Co. v. Perrine, 23 N. J. Law, 402. See also 
Ndgers Sland. & Lib. 89, 92 (at bottom), where the 
question is fully discussed. It may not be techni- 
cally an action for slander, if the words are not 
defamatory, but the name of the action is of no con- 
sequence. In Kelly v. Partington, 5 Barn. & Adol. 
$48, Littledale, J., suggested the following illustra- 
tion; ‘Suppose a man had a relation of a penurious 
disposition, and a third person, knowing that it 
would injure him in the opinion of that relation, 
tells the latter a generous act which the first had 
done, by which he induces the relative not to leave 
him money, would that be actionable?’ And Sir 
Joho Campbell answers: ‘If the words were spoken 
falsely, with intent to injure, they would be action- 
able.’ In Odgers on Slander and Libel the follow- 
ing illustration is given: ‘If in a small country 
town where political or religious feeling runs very 
high, I maliciously disseminate a report, false to my 
knowledge, that a certain tradesman is a radical or 
4 dissenter, knowing that the result will be to drive 
away his customers, and intending and desiring 
that result, then if such result follows, surely I am 
liable for damages in an action on the case, if not in 
an action of slander.’ Page 90. In such a case 

1s an intentional causing of temporal loss 
or damage to another without justifiable cause, and 





with the malicious purpose to inflict it, which will 
sustain an action of tort. Walker v. Cronin, 107 
Mass, 555. And under this doctrine, in the opinion 
of a majority of the court, the present action may 
well stand. But even if the averment of special 
damages is to be regarded as insufficient, for want 
of naming the persons who would not employ the 
plaintiff as a physician, the question remains 
whether the words are actionable per se, as contain- 
ing a defamatory imputation upon the plaintiff, or 
rather, whether there was enough in them to war- 
rant the judge in submitting them to the jury. 
Words are to be held actionable per se which con- 
vey an imputation upon one in the way of his pro- 
fession or occupation, and in such case there need 
be no averment of special damages. The old 
phraseology of Comyn’s Digest, which has often 
been followed or repeated, is that ‘ words not action- 
able in themselves are not actionable when spoken 
of one in an office, profession or trade, unless they 
touch him in his office.” And many cases turn upon 
the question whether words spoken of one, who has 
a particular profession or trade, touch him in it; 
that is, whether they have such a close reference to 
such profession or trade that it can be said they are 
defamatory by means of an imputation upon him in 
that character, as ¢. g., an imputation upon him as 
a clergyman, a physician or a tradesman, distinctly 
and independently of being an imputation upon him 
as an individual. Some of the cases have gone very 
far to negative such a construction. Thus, for 
example, it was said by Bayley, B., in Lumby v. 
Allday, 1 Cromp. & J. 301 (1831), that it was his 
opinion for the time being, that the words must go 
to the length ‘of showing the want of some neces- 
sary qualification or some misconduct in the office.’ 
And in Ayre v. Craven, 2 Ad, & E. 2, words imput- 
ing adultery to a physician were not held action- 
able per se, and without special damage, there being 
nothing to show that the adultery was committed 
by him while acting as a physician, or in connec- 
tion with his medical practice. These two cases are 
perhaps the most striking of any in that direction. 
But see also Pemberton v. Colls, 10 Q. B. 461, and 
Gallwey v. Marshall, 9 Exch, 294, for instances 
where imputations upon clergymen were held not to 
reflect upon them in their profession, The case of 
Ayre v. Craven has not escaped criticism and com- 
ment, both from t!e bar and bench, though perhaps 
it has never been overruled. In Hopwood v. Thorn, 
8 C. B. 293, Cockburn and E. James said in argu- 
ment: ‘Ayre v. Craven has confessedly gone to the 
very verge of absurdity.’ In Gallwey v. Marshall, 9 
Exch. 294, Willes said in argument: ‘The case of 
Ayre v. Craven is an extreme case.’ To which Ald- 
erson, B., replied from the bench: ‘There are cer- 
tain professions the proper exercise of which depends 
on morality, and except for the case of Ayre v. Cra- 
ven I should have thought that that of a physician 
was one of them.’ Page 297. It may well be sug- 
gested that the doctrine of that and kindred cases 
has a distinct tendency to lower the estimation in 
which clergymen and physicians are naturally and 
properly held, At any rate, they do not correctly 
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represent the law of Massachusetts. In Chaddock 
v. Briggs, 13 Mass, 248, which was decided when 
drunkenness was not a crime in Massachusetts, and 
when the habits in respect to drinking intoxicating 
liquors were freer than at present, it was held that 
to charge a clergyman with a single act of drunken- 
ness was actionable per se. The decision of course 
rested on the ground that it injured him in his pro- 
fession, the court saying, ‘a pure and even unsus- 
pected moral character being necessary to their 
usefulness in the community.’ That case has never 
since been questioned in this State, and it is incon- 
sistent with the general doctrine that the words 
must impute either ignorance or want of skill, or 
some misconduct while actually performing the du- 
ties or functions of the profession or office. In the 
present case it must now be assumed that the jury 
found, under the instructions which were given to 
them, that the defendant, falsely, and with a de- 
liberate purpose and intent of injuring the plaintiff 
in his profession, and for the purpose of gratifying 
his ill will toward the plaintiff, spoke the words in 
question. These words did not merely instruct the 
congregation that the effect of a second marriage, 
under the circumstances which existed, was to ex- 
communicate the plaintiff from the Catholic Church, 
but they proceeded to impute against the plaintiff 
that such marriage, or such excommunication, 
should debar him from being employed asa physician 
in the parish, and that patients who employed the 


plaintiff as a physician could not in their sickness 
have the ministrations of the defendant as their 


priest. The question is, does this imputation affect 
him, or, in the words of Comyn, touch him in his 
capacity as a physician ? It seems to be a palpable 
straining of language to say that it does not. It 
imports not only that the plaintiff was not in him- 
self a suitable person for a Catholic community to 
employ as a physician, but that if employed the 
patient must lose the attendance of a priest. But 
the jury might well find that the plaintiff was a 
suitable person to be employed there as a physician, 
notwithstanding his marriage and its ecclesiastical 
consequence. The defendant assumed to stand ina 
position of authority. By virtue of this position he 
was able to exert a special influence upon his people. 
He assumed to assert and to exercise this influence, 
and his words amounted, in the opinion of the jury, 
to a plain departure from the proper exercise of such 
influence, and virtually to an instruction that the 
plaintiff was an unsuitable and improper person to 
be employed as a physician, and a direction not to 
employ him, on pain of losing caste in the church, 
and of losing the benefit of his ministrations as 
priest if they should be sick. The words were also 
susceptible of the meaning that the plaintiff was an 
unfit man even to be met socially, and that the de- 
fendant would not sit at the same table with him. 
Under these circumstances the court cannot lay 
down a rule that the words did not touch the 
plaintiff in his profession. According to the ver- 
dict of the jury, they were designed to touch him, 
and did touch him, effectually in his profession. 
The language of Parke, B., in Southee v. Denny, 1 





Exch. 196, 202, 203, supports this view, In the 
opinion of a majority of the court the words mj 
therefore properly be found by the jury to hay 
been spoken of the plaintiff in respect to his pro. 
fession as a physician, and they might Properly be 
found to be defamatory and actionable without » 
averment of special damages. See, as supporti 
this result, Sanderson v. Caldwell, 45 N. Y. 398, 405, 
where the court formulates a rule which woul 
include this case.” 


In Ex parte Kubach, Supreme Court of California 
August 4, 1890, it was held that an ordinance whic 
provides that ‘‘ eight hours’ labor constitutes leg 
day’s work ” where the same is performed under; 
contract with the city, and that any one engaged ia 
performing such a contract, who ‘shall demani, 
receive or contract for more than eight hours’ laber 
in one day,” from any person, or who shall employ 
Chinese labor, shall be guilty of a misdemeanor, 
and shall be subject to a fine, is unconstitutional 
and void. Thecourt said: ‘‘It is simply an attempt 
to prevent certain parties from employing others in 
a lawful business and paying them for their services, 
and is a direct infringement of the right of sud 
persons to make and enforce their contracts, If the 
services to be performed were unlawful or against 
public policy, or the employment were such asmight 
be unfit for certain persons, as for example, female 
or infants, the ordinance might be upheld as asa 
itary or police regulation, but we cannot conceive 
of any theory upon which a city could be justified 
in making it a misdemeanor for one of its citizensto 
contract with another for services to be rendered 
because the contract is that he shall work mor 
than a limited number of hours per day. tk 
Cooley, in his work on Constitutional Limitations, 
says: ‘The general rule undoubtedly is that ay 
person is at liberty to pursue any lawful calling, and 
to do so in his own way, not encroaching upon the 
rights of others. This general right cannot be takes 
away. It is not competent therefore to forbid ay 
person, or class of persons, whether citizens or re 
dent aliens, offering their services in lawful but 
ness, or to subject others to penalties for employing 
them. But here, as elsewhere, it is proper to re 
ognize distinctions that exist in the nature d 
things, and under some circumstances to inbibit 
employments to some one class by leaving then 
open to others. Some employments, for example, ii] 
be admissible for males and improper for female 
and regulations recognizing the impropriety 
forbidding women engaging in them would be ope 
tono reasonable objection. The same is true of young 
children, whose employment in mines and manultt 
tories is commonly, and ought always to be rege 
lated. And some employments, in which integnity 
is of vital importance, it may be proper to treat 
privileges merely, and to refuse the license to follow 
them to any who are not reputable.’ 5th ed., p. 7 
For these reasons we hold the ordinance, so fat # 
it attempts to create a criminal offense, 10 ° 
void, and that the petitioner should be dis 
charged.” 
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TRUST—PAROL IN LAND— PROMISE 
WIFE TO RECONVEY TO HUSBAND. 


ALABAMA SUPREME COURT, MAY 27, 


1890. 


Brock v. Brock. 

Abusband conveyed land to his wife, who had left him for 
his intemperance. The idea was his own, and she refused 
the deed until she at last yielded to his persuasion. Held, 
on a bill to declare a trust based on an oral promise that 
if the husband, who was going abroad, “ returned home a 
sober man, free from his habits of dissipation. she would 
return to him, and live with him as his wife,” and the 
deed should become “null and void, and of no effect,” 
that the promise was within the statute of frauds as 
creating a trust otherwise than in writing, and its 
breach was not a fraud against which equity can relieve. 


PPEAL from Chancery Covrt, Calhoun county. 
8. K. McSpadden, Chan. 


Brothers, Willett & Willett, for appellant. 
Knox & Bowie, and E. H. Hanna, for appellee. 


SomERVILLE, J. The bill is one filed by the appel- 
lant, Brock, against his wife, seeking to establish in his 
behalf a trust in certain lands in the city of Anniston, 
which bad been conveyed to her by him, and afterward 
sold, the proceeds being retained by the wife. The 
husband bad convey€d the lands to the respondent in 
September, 1880, after a separation between them, 
brought about by his own intemperate habits, and his 
unkind treatment of her. The deed was in fee-simple, 
freeon its face from any words of condition or of 
trast. The land was probably worth about $2,000 
when the deed was made. It was sold some seven 
years afterward for $56,000. It is first insisted the cor- 
respondence between the parties by letter establishes 
an express trust, the recognition of which will be en- 
forced by a court of equity; and secondly, that failing 
in the first contention, still the parol evidence estab- 
lishes such fraud on the part of the grantee in obtain- 
ing the legal title as to constitute her a trustee ex 
maleficio. The original billalleged that the deed was 
accepted by Mrs. Brock upon the verbal condition or 
promise that if the complainant, who proposed going 
abroad, “returned home a sober man, free from his 
habits of dissipation,” his said wife would “ return to 
him, and live with him as his wife,” and the deed in 
such event was to become “null and void, and of no 
effect;"’ otherwise the property was to be the wife's 
absolutely. A demurrer being sustained to the orig- 
inal bill, which, as we shall see, was manifestly with- 
out equity, it was amended by charging that ‘the 
promises made by his said wife, which led to the exe- 
cution and delivery of said deed, conveying said land 
toher, were false and fraudulent at the time they 
were made, and were made by her with the intention 
of never complying with them at the time they were 
made.” The answer of respondent explicitly denies 
the alleged promises, and all the averred facts from 
which any trust, express or constructive, could be 
inferred. The statute of frauds is also specially 
pleaded. 

We propose, for the sake of brevity, and we trust 
without any sacrifice of clearness, to consider the two 
contentions of the appellant measurably together. It 
ig 80 clear to our mind that the letters of the parties 
fail to contain any thing from which an express trust 
can be inferred, that we do not deem it necessary to 
dwell at any length on this feature of the case. The 
letter of September 3, 1880, written by Brock to his 
wife, delivered by one Sloan, and which accompanied 
the delivery to her of the deed, contains no allusion 
to the alleged promise or condition, but affirms, in ef- 
fect, au unconditional delivery. ‘I send you,” he 
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writes, ‘‘ the deed to the Woodstock place. You keep 
it yourself.’’ There is nothing in the subsequent letters 
which furnishes any written evidence of such a trust. 
It is not declared, as we have said, in the deed itself. 
It does not appear in the letter accompanying the 
deed. No subsequent letter of the wife furnishes evi- 
dence of it. No subsequent letter of the husband, the 
alleged cestui que trust, would be competent to prove 
it. An interested party cannot be permitted by his 
own subsequent declarations, in writing or otherwise, 
to incorporate an express trust in an absolute convey- 
ance previously executed by him. 2 Pom. Eq. Jur., 

§ 1007. No such letters moreover are produced, nor 
are their contents satisfactorily proved even by sec- 
ondary evidence. The correspondence can bowever be 
considered in connection with the oral evidence, relied 
on to show the alleged fraudulent contrivance on the 
wife’s part to secure the legal title to the property. It 
is clear to us, that under the testimony in this case, the 
chancellor’s ruling in dismissing the bill is justified by 

the principles declared by this court in Putton v. 

Beecher, 62 Ala. 579. If the conclusions reached in that 
case be correct, that, in our judgment, is an end of 
every plausible contention urged by the appellant in 

this case. Section 1845 of the present Code declares: 

** No trust concerning lands, except such as results by 
implication or construction of law, or which may be 
transferred or extinguished by operation of law, can 

be created, unless by instrument in writing, signed by 
the party creating or declaring the same, or his agent 

or attorney iawfully authorized thereunto in writ- 

ing.” This section corresponds with the seventh 

and eighth sections of the English statute of frauds, 
and is identical with section 2199 of the Code of Ala- 
bama of 1876, which was construed in the case of Pat- 

ton v. Beecher, supra. The clearly-announced doctrine 
of that case is that the mere parol promise by the 

grantee in a deed that he will hold for the use of and 
reconvey to the grantor on request or on a specified 
contingency, is atrust which is required by the stat- 
ute to be created or declared in writing; and that if it 
is not so created or declared, in the absence of some 
clear evidence of fraud, imposition or mistake at the 

time of the execution of the conveyance, the grantee’s 
subsequent repudiation of the alleged parol promise is 
not a fraud against which a court of equity can re- 
lieve. The contrary doctrine, which seems to have 
been broadly announced in Barrell v. Hanrick, 42 Ala. 
60, was repudiated. We can add nothing to the ex- 
haustive argument embodied in the opinion of Chief 
Justice Brickell in that case. The summary of it is 
contained in the following extract: ‘‘ The plain mean- 
ing of the statute is that a trust in lands, not arising 
by implication or construction of law, cannot be 
created by parol; that a writing signed by the party 
creating or declaring the trust is indispensable to its 
existence. Fraud, imposition or mistake in the orig- 
inal transaction may constitute the purchaser or donee 
a trustee ex maleficio. It is fraud then, and not sub- 
sequent fraud, if any exist, which justifies a court of 
equity in intervening for the relief of the party in- 
jured by it, as it is the payment of the purchase- 
money at the time the title is acquired which createsa 
resulting trust, and not a subsequent payment, what- 
ever may be the circumstances attending it. Barnett 
v. Dougherty, 32 Penn. St. 371. When the original 
transaction is free from the taint of fraud or imposi- 
tion, when the written contract expresses all the par- 
ties intended that it should, when the parol agreement 
which is sought to be enforced is intentionally ex- 
cluded from it, it is difficult to conceive of any ground 
upon which theimputation of fraud can rest, because 
of its subsequent violation or repudiation, that would 
not form a basis for a similar imputation whenever 
any promise or contract is broken. Wilson v. Watts, 9 
Md. 356-436." “It is an annihilation of the statute,” 
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forcibly continues the chief justice, ‘‘to withdraw a 
case from its operation because of such violation or 
repudiation of an agreement or trust it declares shall 
not be made or proved by parol. There can be no 
fraud if the trust does not exist, and proof of its ex- 
istence by parol is that which the statute forbids. In 
any and every case in which the court is called to en- 
force a trust there must bea repudiation of it, or an 
inability from accident to perform it. If the repudia- 
tion is a fraud which justifies interference in opposi- 
tion to the words and spirit of the statute, the sphere 
of operation of the statute}is practically limited to 
breaches from accident, and no reason can be assigned 
for the limitation.’’ Patton v. Beecher, 62 Ala. 579. 
The soundness of this reasoning seems to us unan- 
swerable. The question involved has many times 
been argued before us, and the authority of this de- 
cision has frequently been challenged at the bar; but 
we have, without doubting the correctness of the 
principles stated, adhered to and reaffirmed the con- 
struction of the statute thus adopted in many subse- 
quent deliverances more or less analogous. White v. 
Farley, 81 Ala. 563; Kelly v. Karsner, 72 id. 106; Rose 
vy. Gibson, 71 id. 35; Whaley v. Whaley, id. 159; Man- 
ning v. Pippen, 86 id. 357. The basis of this decision 
is the settled principle that a trust will never be raised 
by the breach of a mere verbal promise to purchase 
lands and convey them on request. Or as stated by a 
learned author: “The fraud which suffices to lay a 
foundation for such a trust is not simply that fraud 
which is involved in every deliberate breach of con- 
tract.’’ “ The true rule,’’ he adds, *‘ seems to be that 
there must have been an original misrepresentation by 
means of which the legal title was obtained, and an 
original intention to circumvent, and get a better bar- 
gain, by the confidence reposed.””, Browne St. Frauds 
(3d ed.), § 94. But in no case will the grantee be deemed 
a trustee if he used no fraud or deceit in getting his 
title, although he verbally promised to hold the land 
for the grantor.’’ §95. A like rule was long ago de- 
clared in Montacute v. Maxwell, 1 P. Wms. 6]8, where 
Lord Chancellor Parker said, in reference to the Eng- 
lish statute of frauds: ‘‘In cases of fraud, equity 
would relieve even against the words of the statute; 
but where there is no fraud, only relying upon the 
honor, word or promise of the defendant, the statute 
making those promises void, equity will not interfere.” 
As suid by Mr. Browne, in reference to this case, if 
there be not some distinction such as this *‘ there is an 
end to the statute of frauds, so far as courts of equity 
are concerned.”’ 

The doctrine of Patton v. Beecher, supra, is fully ap- 
proved and sustained by Mr. Pomeroy in his work on 
Equity Jurisprudence, §§ 1055, 1056: ‘In order,” he 
observes, ** that the doctrine of trusts ex muleficio with 
respect to land may be enforced under any circum- 
stances, there must be something mere than a mere 
verbal promise, however unequivocal; otherwise the 
statute of frauds would be virtually abrogated. There 
must be an element of positive fraud accompanying 
the promise, and by means of which the acquisition of 
the legal title is wrongfully consummated. Equity 
doves not pretend to enforce verbal promises in the face 
of the statute. It endeavors to prevent and punish 
fraud, by taking from the wrong-doer the fruits of his 
deceit, and it accomplishes this object by its beneficial 
and far-reaching doctrine of constructive trusts.”” The 
true philosophy of this doctrine is thus succinctly 
stated by the same author in a note to the case of 
Glass v. Hulbert, 102 Mass. 24, criticised by him: “ The 
principle is unalterably fixed in the foundation of the 
jurisprudence that equity will not suffer a statute 
passed for the purpose of preventing fraud to be used 
as an instrument for accomplishing fraud. The statute 
will be uplifted when necessary to prevent such a re- 
sult.”’ 2 Pom. Eq. Jur., § 867, p. 341, note. Oras said 





a 
by Lord Westbury, in McCormick v. Grogan, L. R, 4 
H. L. 82: “The court does not set aside the act of 
Parliament, but it fastens upon the individual who 
gets the title under that act, and imposes upon him a 
personal obligation, because he applies the act ag an 
instrument for accomplishing a fraud.” In the case 
of Manning v. Pippen, 86 Ala. 357, the principle de. 
clared in Patton v. Beecher was applied to the case of, 
grantee in a deed procuring his title by a fraudulent 
promise to execute a will. It was said: “* If there was 
a fraudulent intent in obtaining the deed, without jp. 
tention to make the will, aud pursuant to it, the wil] 
was not made, then the question of the statute of 
frauds becomes immaterial.” In such case, it wag 
said, the court would hold the grantee to bea trustes 
ex matleficio. 

The main point which we wish to emphasize is that 
the mere breach of an oral agreement, standing alone, 
though often a moral wrong, is uot sufficient to estab. 
lish that fraud in procuring the title which is requisite 
to render the grantee or devisee a trustee ex maleficio, 
although the fact of such breach may, of course, be 
looked to, in connection with the other circumstances 
of the case, as sometimes constituting one of several 
links in a chain of facts going to prove fraud. If this 
were not so, the statute of frauds would practically be 
repealed, because no case can arise in the courts under 
it except where sucha breach is charged other than 
cases of fraud, either positive or constructive. And 
hence “it seems to be requisite,’ @s said in the often. 
quoted words of Chief Justice Gibson, in Hoge y, 
Hoge, 1 Watts, 163, ‘‘ that there should appear to have 
been an agency, active or passive, on the part of the 
devisee [or grantee] in procuring the devise [or deed].” 
The same view, in effect, is taken in Williams v. Vree 
land, 52 N. J. Eq. 734. ‘* Parol evidence,” it is there 
said, ‘‘is not admissible to vary a will. The ground 
upon which such trust is set up is simply that of fraud 
practiced by the party on whom the trust is sought to 
be fastened, and nothing short of this can ever be held 
sufficient. For the prevention of fraud the trust isin- 
grafted on the gift by admitting parol testimony, in 
order to prevent the donee from appropriating prop- 
erty to a purpose different from that for which he un- 
dertook to hold it.””. The great point of difficulty in 
the adjudged cases bearing on this subject seems to me 
to arise from the differences of opinion as to what 
facts additional to a mere breach of promise bys 
grantee or devisee are requisite in order to establish 
such fraud as will constitute the promisee a trustee e& 
maleficio. But we need pursue this discussion uo 
further. We are satisfied with the rule announced in 
Patton v. Beecher, 62 Ala. 579, although there are many 
authorities which ably maintain the opposite view. The 
following may be consulted with profit, some of which 
support, and others of which are opposed to, the fore 
going view: 2 Pom. Eq. Jur., §§ 1055, 1056; Chambliss 
v. Smith, 30 Ala. 366; 8 Am. & Eng. Eno. Law, 737, 738; 
Glass v. Hulbert, 3 Am. Rep. 418 (in connection with? 
Pom. Eq. Jur., § 867, note); Morrall v. Waterson, 7 
Kans. 199; Rasdall v. Rasdall, 9 Wis. 379; Box v. Stan 
ford, 51 Am. Dec. 142, note, 145, 146; Murshman ¥. 
Conklin, 21 N. J. Eq. 546; 2 Reed St. Frauds, § 8% 
823; 2 Story Eq. Jur., § 781; Levy v. Brush, 45 N. ¥. 
589; Wood v. Rabe, 48 Am. Rep. 640; Rose v. Hayden, 
10 Pac. Rep. 554; Ryan v. Dox, 90 Am. Dee. 696; Johw 
son v. Hubbell, 66 id. 773; Brison v. Brison, 17 Pa 
Rep. 689, and the many other cases cited in the excel 
lent briefs of counsel. 

In applying the above-declared principles to the facts 
of this case, we need scarcely add that it must be dove 
in full recognition of the rule of equity governing the 
character of proof required in cases of this nature. 
parol trust will be ingrafted on a legal title, which the 
instrument of conveyance makes absolute on its face, 
unless with the greatest caution, and where the 
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to create the trust is established by clear 

and convincing proof. The salient facts are: The deed 
in question was made to the wife without any sugges- 
tion or procurement whatever on her part, and during 
the period of separation, when there was to some ex- 
tent a suspension of that mutual confidence incident 
to the marital relation. The idea of the conveyance 
originated with the husband, unsolicited by the gran- 
tee, it matters not whether in a motive to rescue the 
property, then worth only about $2,000, from the hazard 
of financial wreck nearly always incident to drunken 
habits, orto make some slight reparation for the wrongs 
against marital loyalty, or to enable a struggling wife 
to put bread inthe mouths of her four children, to 
whom the grantor owed the high duty of maintenance 
andeducation. More than this, the wife at first re- 
fused to accept the deed, and persisted in declining to 
do so, until she finally yielded to the persuasion of her 
father and the further solicitations of the husband. It 
js an important fact that even according to the aver- 
ments of the bill the deed created in the wife an in- 
terest which was to beabsolnte until the alleged verbal 
condition was fulfilled. The property was to be hers 
in fee-simple, unless the grantor (1) reformed his in- 
temperate habits, and (2) returned to live with her so 
as to resume his marital relations. These alleged con- 
ditions were conditions subsequent, and were verbal. 
The evidence shows that on a former occasion, after a 
like separation, originating in like unfortunate causes, 
Mrs. Brock had been forced by cruel treatment to 
leave her husband’s home, but had returned at his so- 
licitations, and on the faith of his assurances of repent- 
ance and promises to reform. This experiment at 
reconciliation proved a failure through his fault. He 
again fella victim to his tyrannical habits of intem- 
perance. He again abused and maltreated her, and she 
was forced to seek refuge for protection in her father’s 
household. These facts are pertinent to the question 
of her good faith (1) in yielding to the husband’s solici- 
tations to accept the deed, and (2) in refusing to again 
make the experiment of resuming with him the closest 
of possible relations to which human affection or con- 
fidence can give origin. The evidence possibly does 
not furnish such clear and convincing proof of the al- 
leged oral promises we could desire, even were the 
question of its existence regarded as material to the 
decision of this case; but conceding that it was im- 
plied from the facts, there is no satisfactory proof that 
at the time the deed was accepted the wife entertained 
any fraudulent purpose not to carry it out. We have 
not failed to scrutinize,the evidence adverted to by the 
appellant’s counsel as tending to prove this conten- 
tion, but it falls far short of convincing us, when 
viewed in connection with the other pregnant facts of 
the case bearing on this issue. If there was such a 
verbal promise, the subsequent failure to observe it 
was a mere breach of contract, the proof of which 
would be excluded by the very terms of the statute. 
The effort is nothing more than an attempt to qualify 
an absolute title in fee-simple by oral evidence of an 
alleged extrinsic agreement by the grantee to reconvey 
ona condition subsequent not included in the writ- 
ing. This is not permissible. It has often been said 
that courts of equity will not sit to take jurisdiction of 
Mere questions of morality involved in breaches of 
contract untainted with fraud, imposition or mistake, 
When sitting as courts of conscience they do so to en- 
force the virtue of honesty in accordance with the 
settled principles of a system of jurisprudence, not ac- 
cording to vague ideas of what may be considered 
morally as opposed to what is legally right or wrong. 
We entertain no doubt of the proposition that the 
uswer sufficiently presents the issae upou which the 
decision of this case is made to turn. Section 1845 of 
the Code, above construed, is commonly understood 
tobea part of our statute of frauds, though not so 





technically arranged in our Code under this statutory 
nomenclature, corresponding as it does with the 
analogous sections 7 and 8 of the English statute of 29 
Charles II. That however is not material. The facts 
are pleaded which bring the present case within the 
influence of this section, and that is all that is neces- 
sary. 

The rulings of the chancellor are all in accordance 
with the views ubove presented, and his decree must 
be affirmed. 

—_——__¢_____—— 


MUNICIPAL CORPORATIONS — POWER TO 
BORROW — ULTRA VIRES— IMPLIED CON- 
TRACT. ° 

ALABAMA SUPREME COURT, MAY 30, 1890. 


ALLEN y. INTENDANT AND COUNCILMEN OF LA 
FAYETTE. 

Where municipal officers are authorized to purchase and 
hold, for the benefit of the town, property to a certain 
value, and are also authorized to maintain public schools, 
and to this end, as well as to defray the ordinary ex- 
penses of municipal government, are authorized to levy 
taxes, they may buy a school-house on credit, and give 
warrants therefor. 

But where the municipal officers have no express authority 
to borrow money, and instead of the warrants being 
given to the vendor of the school-house they borrow 
money and give warrants therefor, and with the money 
pay the vendor, the warrants are void, but the town 1s 
liable on an implied contract to repay the money which it 
has received, and applied to an authorized purpose. 


| eee from Chancery Court, Chambers county ; 
S. K. McSpadden, Chan. 


N. D. Denson and Tompkins & Troy, for appel- 
lants. ‘ 


Samford & Chilton, for appellees. 


McCLELLAN, J. The intendant and councilmen of 
the town of La Fayette on orsoon after March 18, 1889, 
purchased from one Schuessler a brick college building 
and grounds, situate in La Fayette, and took a quit- 
claim deed of the property to themselves, the said in- 
tendant and.councilmen. Only a small part of the 
purchase-money was paid out of the funds of the town, 
and the balance, about $1,300, was borrowed fromjMrs. 
8S. A. Frederick by the town authorities and paid to 
Schuessler. For the repayment of this loan, warrants 
were regularly drawn against the treasury of the town 
for the sums of $659.40 payable January 1, 1890, and 
$667.72, payable March 1, 1890, respectively, and deliv- 
ered to Mrs. Frederick. The present bill is exhibited 
by resident property-owners and tax payers of the 
town of La Fayette, and seeks to enjuin the payment 
of said warrants on the grounds (1) that the munici- 
pality of La Fayette was without authority to pur- 
chase the school-house or college building, and that 
the money was loaned by Mrs. Frederick with full 
knowledge that it was to be used in that behalf, and 
warrants taken by her with full knowledge that it had 
been so applied ; and (2) that the intendant and coun- 
cilmen of the town of La Fayette had no power under 
its charter to borrow money for any purpose. 

2. Assuming that the theory of the bill as to the 
powers of the municipality, and as to the character of 
the transaction between theintendantand councilmen 
on the one hand, and Mrs. Frederick on the other, is 
sound, the right of these complainants to maintain the 
suit is, as a general proposition, fully supported by the 
authorities, and not seriously controverted by the ap- 
pellees. 2 High Inj., § 1237 et seq. ; 2 Dill. Mun. Corp., 
§ 914 et seq.; 1 Pom. Eq. Jur., §§ 258-260, 270, 273; 10 
Am. & Eng. Eno. Law, 963. 
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3. The first ground upon which the prayer for relief 
is based is in our opinion untenable. The charter of 
La Fayette empowers the municipal authorities to 
purchase and hold, or dispose of, for the benefit of the 
town, real, personal and mixed property, to the value 
of $15,000. Power is also conferred to maintain public 
schools within the town; and to this end, as well as to 
defray the ordinary expenses of municipal government, 
the corporate authorities may levy any annual tax not 
exceeding one-balf of one per cent on the assessed 
value of the property thereof. Acts 1880-81, p. 420; 
1888-89, p. 1061. We do not doubt that under these 
grants of power the municipality of La Fayette was 
fully authorized to purchase and hold a school-house 
such as the present bill alleges to have been purchased 
by the intendant and councilmen of the town. 2 Dill, 
Mun. Corp., § 561 et seq. 

4. The taxing power is conferred on municipal cor- 
porations, of course, for the purpose of providing 
means with which to meet their current expenses in- 
curred in the performance of the duties resting on 
them as governmental agencies; and it may ordinarily 
be assumed the means thus provided are adequate to 
the ends in view. Yet, in the nature of things, it is 
impracticable, if not indeed impossible, for the powers 
of such, or any, corporations to be exercised without 
incurring liabilities beyond the funds immediately in 
in hand, and thus anticipating corporate revenues. In 
recognition of a necessity of this kind, it may be said 
that the law has come to be well settled to the effect 
that municipal corporations may create debts in the 
accomplishment of any object clearly within their 
powers, and reasonably essential to the attainment of 
their charter purposes. Custom of long standing and 
universal adoption, if not express law, has sanctioned 
the evidencing of such debts by the drawing of war- 
rants therefor on disbursing officers in favor of credit- 
ors. Applying these principles to the exigencies which 
presented themselves to the intendant and council- 
men of La Fayette, when in their judgment, the good 
of the town demanded the purchase of a school-house, 
we do not question that it was competent for them to 
buy the property which they did buy on a credit, and 
thus incur a debt to the extent of the price they were 
to pay, the value of the property as measured by the 
price not being in excess, when added to the value of 
other property already owned by the corporation, of 
$15,000, and the property being of aclassand character 
appropriate to corporate uses in the discharge of legiti- 
mate municipal functions. Nor do we doubt, that 
for a debt thus created, warrants might legally have 
been drawn on the town treasury, payable at stated 
dates tothe vendor. Had this been done, these evi- 
dences of the indebtedness might have been sold and 
transferred by the vendor to Mrs. Frederick, and she 
thereby aeubrogated to all the rights of the first holder. 
The case alleged by the bill and admitted in the an- 
swers differs from the case hypothetically stated in 
this, and only in this, in substance and effect, that 
Mrs. Frederick, instead of paying the money to the 
town creditor, paid it to the town itself, and the latter 
immediately, and as upon pre-arrangement kuown to 
all parties, paid to Schuessler, and in consideration 
thereof received a conveyance of the college building. 
Slight as the difference appears on its face to be, it has, 
in our opinion, the important operation of converting 
the transaction into a loan of money by Mrs. Frederick 
to the corporation, and left in her hands a contract for 
its repayment which, as such, she cannot enforce, for 
the reason that this contract is ultra vires the town of 
La Fayette. Its charter nowhere expressly confers 
power on the corporate authorities to borrow money 
for any purpose, or under any circumstances. And 
whatever may be the decisions of other courts, and 
however variant may be the judicial opinion in other 
jurisdictions on the point, the doctrine is thoroughly 





well settled in Alabama, that the power to borrow 
money is not incident to municipal corporations, ang 
that if it exists in any instance, it must be by the 
force of express legislative grant, or at least by fons 
of legislative investment of power coupled with the 
imposition of duties which are incapable of exercigg 
and performance without the borrowing of money, 
We need not enter upon a discussion of the reasons 
which underlie this doctrine. They are many and go. 
gent, and most clearly stated by Judge Dillon, Justicg 
Bradley, and in former adjudications of this court 
which establish the proposition. 1 Dill. Mun. Corp., 
§§ 117, 126; Mayor v. Ray, 19 Wall. 475; Simpson y, 
Lauderdale Co., 56 Ala. 64; Wetumpka v. Wharf Co, 
63 id. 611. 

5. The intendant and councilmen of La Fayette had 
no authority therefore to borrow this money, nor had 
they any authority to draw the warrants which were 
drawn and delivered to Mrs. Frederick. They were 
the trustees for the inhabitants of the town. Their 
action in excess of the power with which the trust re 
lation clothed them, and in violation of the duties 
they owed to their cestuis que trustent, the present 
complainants, among others, was of no manner of effi- 
cacy in fixing a liability on those for whom they thus 
usurped the power of acting. The warrants in the 
hands of Mrs. Frederick are as if they were not, and 
had never been. Neither the municipality of La Fay. 
ette, nor any of its officers or agents, is under any 
obligation, legal, equitable or moral, to pay those war- 
rants, or to fulfill the contract out of which they 
sprung. But back of that contract, and back of those 
warrants, there is, on the facts presented by the bill 
and accentuated by the answers, not only a moral but 
a legal liability resting on the municipality of La Fay- 
ette, and on its officers, to repay the money which 
came from Mrs. Frederick, and has been used by the 
corporation for authorized corporate purposes. In 
other words, the town of La Fayette is liable as upon 
an implied assumpsit, not under, but wholly apart 
from, the unauthorized contract, and not for the 
amount its officers borrowed from Mrs. Frederick, but 
for the amount of her money which they received and 
applied to the purchase of a house which the charter 
authorized them to buy and the town to hold, which 
was reasonably necessary to the exercise and perform- 
ance of expressly granted and imposed functions aud 
duties, and which the use of her funds had enabled the 
corporation to acquire and devote to its legitimate 
purposes. 

The authorities are not uniform to this proposition. 
It is however believed to be eminently sound in prin- 
ciple, and has the support of some of the moat distin- 
guished law-writers, and of courts of marked ability 
and learning. It is thus formulated by Mr. Brice with 
general reference to both public and private corpora 
tions: ‘*Persons who have in any way advanced 
money to a corporation, which money has been de 
voted to the necessaries of the corporation, are cousid- 
ered in Chancery [and also it would seem to follow, iu 
the equitable action for money had and received at 
law] as creditors of the corporation to the extent the 
loan has been expended,”’ and in support of the doo- 
trine thus stated, he cites many cases in which cor- 
porations without any authority, expressed or implied, 
to that end had borrowed money, and been holden, al- 
though the contract ‘tself was wholly void, to account 
for so much of it as had been expended in furthering 
the legitimate objects of the concern. Green's Brice 
Ultra Vires, 724 et seq. And in this connection the 
American editor of the wovk cited observes: “ Inthe 
United States the defense of ultra vires, interposed 
against a contract wholly or in part executed, bas 
very generally been looked upon with disfavor. The 
result has been that in some cases a liberal coustrac 
tion has been applied so as to destroy the foundation 
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of the defense; in others the courts have allowed the 
recovery of the money paid, not upon the contract, 
but because of the money received and the benefits 

joyed ; while in still another class of cases the doc- 
trine of estoppel in pais has been applied to exclude 
the defense.” And many American cases are cited 
which support one or the other of the positions stated 
ag being taken by the courts of this country in respect 
to private corporations. In regard to municipal cor- 
porations, the opinion of Judge Dillon manifestly is 
inline with the position we have taken. We believe 
this to be a correct formulation of his view of the law 
on the point under consideration, as gathered from his 
inestimable work on Municipal Corporations. That 
municipal corporations are liable to action of implied 
assumpsit with respect to money or property received 
by them and applied beneficially to their authorized 
objects through contracts which are simply unauthor- 
ized, as distinguished from contracts which are pro- 
hibited by their charters, or some other law bearing 
upon them, or are malum in se, or violative of public 
policy. 1 Dill. Mun. Corp., $$ 126, 132, 133, 459-465; 2 
id., $§ 996-938. Thus in a note to section 126 it is said: 
“If money is improperly borrowed in advance of lia- 
bilities actually created, and reaches the municipal 
treasury, and is expended by direction of the govern- 
ing body for authorized municipal objects, the munici- 
pality may then * * * be liable ina proper action 
or suit; but the action should be, we think, for money 
had and received, or by suit in equity, and not upon 
the invalid bonds.””’ And under section 935 it is said, 
that “ where the corporation receives and retains the 
consideration of an ultra vires contract, it may be lia- 
ble upon an implied assumpsit in respect to such con- 
sideration.” And the opinion of Chief Justice Field in 
acase where the subject underwent very thorough ex- 
amination is quoted approvingly to the effect that *‘ the 
doctrine of implied municipal liability applies to cases 
where money or property of a party is received under 
such circumstances that the general law, independent 
of express contract, imposes the obligation upon the 
city to do justice with respect to thesame. Ifthe city 
obtain money of another by mistake or without au- 
thority of law, it is her duty to refund it, not fromany 
contract entered into by her on the subject, but from 
the general obligation ‘to do justice, which binds all 
persons, whether natural or artificial. If the city ob- 
tain other property which does not belong to her, it is 
her duty to restore it, or‘if used by her, to render an 
equivalent to the true owner from the like general ob- 
ligation; the law, which always intends justice, implies 
apromise.” Argenti v. San Francisco, 16 Cal. 255. Jus- 
tice Miller, speaking of cases where corporations have 
been sued on contracts which they have successfully 
resisted because they were ultra vires, observes: ‘* But 
even in this class of cases, the courts have gone a long 
way to enable parties who have parted with property 
or money on the faith of such contracts to obtain jus- 
tice by recovery of the property or the money, specifi- 
cally, or as money had and receivéd to plaintiff's use.”’ 
Salt Lake City v. Hollister, 118 U. 8. 256. To alike ef- 
fect are the following cases: Pimental v. San Fran- 
cisco, 21 Cal. 362; Clark v. Saline Co., 9 Neb. 516; 
Marsh v. Fulton Co., 10 Wall. 676; Louisiana v. Wood, 
102 U. 8. 294; Chapman v. County of Douglas, 107 id. 
38. The case of Read v. Platismouth, 107 U. 8. 568, 
luvolved the constitutionality of a statute of Nebraska 
which undertook to impart legality and vitality to cer- 
tain previously issued bonds of the city of Plattsmouth, 
upon which money had been raised by the city, and 
applied to the acquisition of a lot, and the building 
thereon of a school-house, but which were void for the 
lack of charter power to issue them. The question of 
the constitutionality of the statute turned upon a con- 
sideration of whether, granting the utter invalidity of 

bonds as such, the city was nevertheless not bound 








for the money thus received and used for corporate 
purposes; and to this point Justice Matthews deliv- 
ered the opinion of the Supreme Court of the United 
States as follows: ‘In the present case, the statute 
does not impose upon the city of Plattsmouth, by an 
arbitrary act, a burden without consent and considera- 
tion. On the contrary, upon the supposition that the 
bonds issued, as to the excess of $15,000, were void be- 
cause unauthorized, the city of Plattsmouth received 
the money of the plaintiff in error, and applied it to 
the purpose intended, of building a school-house on 
property, the title to which is confirmed to it by the 
Yery statute now claimed to be unconstitutional, and 
an obligation to restore the value thus received, kept 
and used, immediateiy arose. This obligation, accord- 
ing to general principles of law accepted in Nebraska, 
was capable of judicial enforcement.” The case of 
Gause v. City of Clarksville involved the power of a 
municipality, invested with the ordinary corporate 
powers, to borrow money. The power was denied, and 
the bonds on which the money was borrowed were held 
to be void. After announcing this conclusion, Dillon, 
Cire. J., proceeds: ‘It will not validate these bonds 
so as to make them the basis of a recovery even if it 
be shown that the money borrowed wus in each in- 
stance used for the purpose for which they are recited 
in the deed to have been borrowed. But the plaintiff 
may amend and add in respect to these bonds counts 
in the nature of counts for money had and received. 
Adhering to the decisions of this court — Treat, J., in 
Louisiana v. Wood [affirmed on appeal, and reported 
in 102 U. S. 294]—the present holder of the bonds will 
then be treated as the assignee of the original holder 
or payee, in respect of the money actually lent to the 
city; and if after the city obtained it, the same was in 
fact expended for the erection and repair of wharves, 
or the improvement of the streets, or possibly if ex- 
pended for other authorized municipal purposes under 
the authority of the city council, the amount advanced 
with lawful interest, less payments thereon, may be re- 
covered. Gause v. Clarksville, 5 Dill. 180. 

We find no adjudication in Alabama irreconcilable 
with the doctrine of the foregoing authorities. There 
are indeed cases which hold that recovery cannot be 
had upon the ultra vires contract of borrowing. Such 
was the case of Simpson v. Lauderdale Co. The 
gravamen of that action was that the county had agreed 
to pay a certain sum of money, and that this sum had 
been loaned to the county to pay for building a bridge. 
It was not sought to charge the county for that it had 
received plaintiff's money and actually used it for a 
legitimate county purpose. No question arose or was 
discussed in that case involving the implied liability 
of the county because of the advantage which had ac- 
crued to it and all its inhabitants from the expendi- 
ture of the plaintiff's money in astructure which the 
law authorized it toerect. It was not even shown 
what became of the money, further than that it was 
borrowed for the purpose of being so expended. And 
a right of recovery was denied because it was rested 
upon and involved the assumption of the validity of 
an undertaking which the county was without power 
to enter into. We do not understand the opinion to 
go further than this; the matter decided certainly does 
not; and to this extent it is in perfect accord with the 
position we have taken. The same view may be taken 
of the case of Wetumpka v. Wharf Cc., supra, supported 
by the further consideration that the uses to which the 
borrowed money was put in that case were themselves 
ultra vires, and not only was the contract without au- 
thority and void, but there was a misappropriation of 
the fund, accomplished or contemplated, so as to pre- 
clude the implication of corporate liability from cor- 
porate benefits received. The cases of Montgomery 
v. Plankroad Co., 31 Ala. 76, and Grand Lodge v. Wad- 
dill, 36 id. 313, were suits by the corporations them- 
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selves on ultra vires contracts, and no position was 
taken in either which militates against the liability of 
a corporation at the suit of an individual for money or 
property which it has received upon a void contract, 
and used in the furtherance of its charter objects. So 
too the decision in Eufaula v. McNab, 67 Ala. 588, pro- 
ceeds on lines wholly distinct from those upon which 
the case at bar must be determined, and reaches cou- 
clusions not at all in conflict with the doctrine which 
we think must obtain here. Nor is there any thing to 
the contrary in the case of Railroad Co. v. Dunn, 51 
Ala. 128, cited to the point by appellant’s counsel. 
The benefit there relied on to support the loan or gift 
of the city’s credit was such only as would result, not 
from the use of funds or property received by the city 
in accomplishing authorized municipal ends, but from, 
and as merely incident to, the reclamation for private 
purposes of certain swamp land whereby the drainage, 
etc., of the city would be improved; and the refusal of 
the court to accord to this fact the effect claimed 
for it was made to rest upon the proposition that this 
mode of improving the drainage, etc., was not author- 
ized or contemplated by the charter. It would be a 
fair inference from the opinion on the point that if the 
city had in fact gotten money on its unauthorized bond 
issue, and applied it to the improvement of its streets 
and sewers as directed by its charter, it would have 
been liable therefor. 

So much for the adjudications of this court. We re- 
peat that nothing decided in them is opposed to the 
view we have taken. There are some cases in other 
States which assert the contrary doctrine. One of 
them is Hackettstown v. Swackhamer, 57 N. J. Law, 
191, decided by the Supreme Court of New Jersey, 
which ranks among the ablest in the country. The 
opinion denies a right of recovery for money had and 
received and appropriated to corporate purposes, when 
it has been obtained on an ultra vires borrowing con- 
tract; Beasley, C. J., intimating that the only remedy, 
if any, was in equity, to be subrogated to the claims of 
creditors whose debts had been paid with the bor- 
rowed money. Judge Dillon says of this proposition: 
**No necessity is perceived for so strict a doctrine.’’ 
1 Dill. Mun. Corp., § 126, note. No other cases are 
cited by counsel to this point than those we have re- 
ferred to. Two or three others, tending in greater or 
less degree to support the view taken by the New 
Jersey court, have come under our observation in the 
somewhat exhaustive examination we have given this 
question, but our conclusion is that the weight of au- 
thority is in favor of the implied liability of munici- 
pal corporations, under the facts disclosed in this 
record. 

We cannot perceive that the doctrine is open to ob- 
jection on the ground of its supposed evil tendencies 
and consequences. It is shorn of all perilous possibili- 
ties by the limitations which hedge it about. It can- 
not obtain where the charter, or other statute operat- 
ing in the premises, contains a prohibition of the power 
to borrow money, since a promise cannot be implied in 
the face of express law, but only in cases where, as in 
this one, there is merely a defect of power. Id., § 46). 
It involves no danger of the municipality being charged 
with moneys which have been appropriated by its offi- 
cers to their own use, or even to the use of the corpo- 
ration, except in the manner, to the extent, and for 
the purposes authorized by the charter, as in either 
case the implication will not arise, and corporate lia- 
bility will not attach. None of the evils which are 
justly supposed to result from the power to borrow 
money, which are not also attendant upon the capacity 
to incur debts, and which therefore have led to a de- 
nial of the former power unless expressly or by neces- 
sary intendment conferred, while the latter is ad- 
mitted as incident to ordinary municipal functions, 
can possibly supervene where the money which has 





been borrowed has also been honestly devoted to ex. 
penditures for which the corporate authorities mj 
have incurred debt. And to declare liability jn the 
one instance, and deny it in the other, on the ground 
of evils which pertain alike to both, would be ay 
anomaly to which we cannot subscribe. Indeed we 
apprehend that the power to create debts may be pro- 
ductive of more evils in municipal government than 
could, in the nature of things, result from the doctring 
we are considering, when would-be lenders of money 
come to understand that the return of their prover. 
bially timid capital depends not upon the contrasts 
they make, but on the faithful application of the loan 
to certain specific objects, by persons over whom they 
have no control. From every point of view thereforg 
we feel safe in affirming, that under the case presented 
by the bil] and answer—there really being no dispute 
about the facts in this regard—Mrs. Frederick has 
valid demand against the town of La Fayette for the 
amount of money advanced by her, not because the 
corporate authorities agreed to repay it to her, but be 
cause they have legitimately used it for the benefit of 
the town, in a way and toan end fully authorized by 
its charter. The warrants she holds are not enforce 
able as such, yet they truly represent the amount of 
her claim, and in the payment of that amount the cor. 
porate authorities would do no more than equity and 
justice require of them. It would be un idle and use. 
less thing therefore to enjoin their payment, and ex- 
ercising that discretion which may always be indulged 
with reference to the grant or refusal of an injunction, 
when substantial equity does not demand the issuance 
of the writ, we decline to reinstate it in this case, 
McBride v. Sayre, 86 Ala. 458. 

The decree of the chancellor dissolving the injune- 
tion is affirmed. 

—_—.—___—. 


FRAUDULENT CONVEYANCES — SUBSE- 
QUENT PURCHASERS — NOTICE. 


ALABAMA SUPREME COURT, MAY 28, 1800. 


GILLILAND V. FENN. 

Under the Code of Alabama, section 1735, which declares 
that all conveyances made with intent to defraud credit- 
ors or purchasers shall be void as to such persons, a vol- 
untary conveyance made to defraud creditors is void as 
to a subsequent purchaser for value from the grantor, 
though he had notice of the former conveyance. 

Where the creditor intended to be defrauded purchased the 
land on execution issued under a judgment prior to the 
conveyance, and reconveyed it to the fraudulent grantor, 
this title does not inure to the fraudulent grantee under 
the covenants of warranty in the deed to him, so as t 
validate his conveyance as to the subsequent purchaser. 


PPEAL from Circuit Court, Etowah county; Jobn 
B. Tally, J. 

Action by heirs of John H. Shepherd to recover pot 
session of lands. 


Jas. Aiken and Dortch & Martin, for appellants. 
W. H. Denson, for appellees. 


SoMERVILLE, J. The main point of contention in 
this case involves an inquiry into the relative priority 
of the conflicting claims of title in ejectment, that of 
the plaintiffs being derived by immediate inberitance 
from an alleged fraudulent donee, and that of the de- 
fendants under a conveyance for valuable considers 
tion from the alleged fraudulent donor. The salient 
facts as to the conveyance are these: The grantor, A. 
W. Shepherd, being largely indebted, conveyed to his 
son, John H. Shepherd, substantially his entire prop 
erty, consisting of a farm, except one tract of about 
forty acres, upon which his residence was situated. The 
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recited consideration is $3,000, but the evidence tends 
to show that no consideration whatever in fact passed 
between the parties, but that the transaction was 
purely & voluntary conveyance; and, further, that it 
was a mere sham, made expressly with the fraudulent 
intent to hinder or delay creditors. The father con- 
tinued to occupy the premises with the son, there be- 
ing no visible change of possession by either, and the 
evidence tends to prove that he (the donor) still col- 
lected and appropriated the rents derived from certain 
occupying tenants; that he even furnished the son 
money to pay the taxes on the land; and, as between 
the parties, the whole affair was regarded as a secret 
trust mutually intended to cover a transparent fraud 
on creditors; and that the son asserted no real claim 
of title as against his father. This deed from the father 
to the son was recorded. Afterward the father sold 
the land to the appellant Gilliland, as the evidence 
tends to prove, for a valuable and adequate considera- 
tion incash. The son having died, his heirs bring tais 
suit, claiming title under him. 

The question under consideration is one in which 
there is no little conflict of authority, as observed on 
all bands, in the text-writers and the adjudged cases. 
The apparent difficulties seem to me to have arisen 
from afailure in some instances to properlyjdistinguish 
the application of the principles involved in their bear- 
ing on two classes of conveyances: (1) Those that are 
merely voluntary; and /2) those which, in addition to 
being voluntary, are infected with an actual fraudu- 
lent intent. Another source of conflict is the differ- 
ence of opinion as to how far notice of the prior con- 
veyance and its nature will affect the title of the sub- 
sequent purchaser from the fraudulent donor or 
grantor. There are some important propositions which 
we may formulate as premises in this discussion, as to 
which little or no doubt can exist. They will serve as 
valuable aids in arriving at a correct solution of the 
question in hand. (1) All executed conveyances, 
whether voluntary or actually fraudulent, are unques- 
tionably valid inter partes. Such a conveyance is bind- 
ing on the grantor, his heirs and personal representa- 
tives, and is absolutely unassailable by them. Coffey 
vy. Norwood, 81 Ala. 512; Davis v. Swanson, 54 id. 277; 
Anderson v. Roberts, 18 Johns. 516; Code 1886, § 1735, 
and cases cited. (2) The statute of frauds (13 and 27 
Eliz.) on this point is substantially embodied in sec- 
tion 1735 of our present Code, and has long prevailed as 
astatutory provision in this State, to say nothing of its 
being, as long ago asserted by both Lord Mansfield and 
Chief Justice Marshall, but affirmatory of the common 
law. It declares void all conveyances made with in- 
tent to hinder, delay or defraud creditors, purchasers 
or other persons who are or may be so hindered, de- 
layed or defrauded. Carter v. Castleberry, 5 Ala. 277; 
Dougherty v. Jack, 30 Am. Dec. 335. (3) Subsequent 
creditors and subsequent purchasers are thus placed 
precisely on the same footing, equal protection being 
afforded to each. 27 Elizabeth was made to embrace pur- 
chasers, while 13 Elizabeth only included creditors. Our 
statute includes both, as that of New York and other 
States also do. As to the New York statute, Spencer, 
C.J., said in Anderson vy. Roberts, 9 Am. Dec. 235, 
supra: “IT cannot perceive the least difference between 
&conveyance to defraud subsequent creditors and a 
conveyance to defraud subsequent purchasers.’’ Hood 
V. Fahnestock, 34 Am. Dec. 489. The past decisions of 
this court, I may add, bearing on this subject, as we 
shall see, appear fully to recognize this view. (4) Our 
decisions uniformly hold also that a mere voluntary 
conveyance, unaffected with actual fraud, is valid as to 
subsequent creditors. But if actual fraud—mala fides 


or fraud in fact—is shown, whether directed against 
existing or subsequent creditors, either class can suc- 
cessfully impeach and defeat such conveyance, so far as 
it may affect the right to the satisfaction of their law- 





ful debts or demands as creditors of the fraudulent 
grantor. Seals v. Robinson, 75 Ala. 364; Stiles v. Light- 
foot, 26 id. 443; 3 Brick. Dig. 515, §119. In other words, 
as clearly stated by Mr. Freeman: “Such fraudulent 
conduct renders the transfer void in toto, except as to 
the parties; and of this invalidity a subsequent cred- 
itor may take advantage, as well as one whom the 
debtor intended to defraud.”’ Jenkins v. Clement, 14 
Am. Dec. 706, 707, note. 

Assuming these premises, we pass to other questions 
of greater difficulty. The present rule in England un- 
doubtedly is that mere voluntary conveyances, al- 
though not infected with actual fraud, are absolutely 
and conclusively void under the statute of 27 Elizabeth 
as against a subsequent purchaser fora valuabie consid- 
eration, although he purchased with notice of the ex. 
istence of such former voluntary conveyance. Elliott 
v. Horn, 10 Ala. 348; 44 Am. Dec. 488. Or, as stated by 
Mr. Pomeroy (2 Eq. Jur., § 974), the English rule now 
recognized is that the statute of Elizabeth “ avoids all 
voluntary conveyances as against subsequent purchas- 
ers fora valuable consideration, even though such con- 
veyances were made in good faith, without any actual 
fraudulent intent, and though the subsequent pur- 
chasers for value had notice thereof.’’ Thisrule, as he 
observes, has been accepted by a portion of the Ameri- 
can decisions, but not by the great current of Ameri- 
can authority. Mr. Sugden, in his treatise of the Law 
of Vendors (pp. 474, 475), asserts that this has always 
been considered “a harsh interpretation" of the stat- 
ute of Elizabeth, and ‘* ought never to have been es- 
tablished.’’ And such, indeed, seems to be the general 
current of opinion among both the English and Ameri- 
can jurists and judges. Mr. Pomeroy conceives the 
American rule, as supported by the current of author- 
ity, to limit the operation of the statute to prior vol- 
untary conveyances made with fraudulent intent, and 
its protection to subsequent purchasers for a valuable 
consideration and without notice. The American doc- 
trine he thus formulates: ‘‘ Conveyances are not void 
under the statute merely because they are voluntary, 
but because they are fraudulent; and the fraudulent 
intent may be inferred in the same manner and under 
the same circumstances as against subsequent credit- 
ors. A voluntary gift of property is valid as against 
subsequent purchasers and all other persons unless it 
was fraudulent when executed; and a subsequent 
conveyance for value is evidence of fraud com- 
mitted in the former voluntary conveyance, but not 
conclusive evidence. lt results,’’ he concludes, * that 
a voluntary gift made when the grantor is not in- 
debted, in good faith, and without intent to defraud 
subsequent creditors, is valid as against a subsequent 
purchaser for a valuable consideration with notice.” 
2 Pom. Eq. Jur., § 974. The English rule, holding as 
we have said, « voluntary conveyance absolutely and 
conclusively void as against a subsequent purchaser 
even with notice, was repudiated by the Supreme 
Court of the United States as far back as the case of 
Cathcart v. Robinson, 5 Pet. 265, decided in 1831. The 
court, through Chief Justice Marshall, announced the 
rule in that case to be that one who purchases for value 
without notice from the grantor in a voluntary con- 
veyance gets a good title as against the prior donee; 
that such prior conveyance or gift} was only prima 
facie, and not conclusively, void as against a subsequent 
purchaser, the subsequent sale itself furnishing only 
‘*a strong presumption of a fraudulent intent,” soas to 
cast the burden on the donee of proving the bona fides 
of such voluntary conveyance. In other words, the 
subsequent sale is carried back to the antecedent vol- 
untary conveyance so as to characterize its intent, and 
presumptively shows an intent to defraud such subse- 
quent purchaser. Verplank v. Sterry, f Am. Dec. 348. 
In the case above cited from 5 Peters there was no evi- 
dence of an existing debt by the donor at the time he 
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made the gift to his wife, nor other evidence of actual 
fraud. There were present only the badges of subse- 
quent insolvency, the donor’s continuing to claim the 
ownership of the property conveyed, and the fact of 
the subsequent conveyance itself. The doctrine of that 
case is expressly approved in Corprew v. Arthur, 15 
Ala. 525. The case under consideration is one of actual 
and not of constructive fraud; the evidence, as we 
have said, strongly tending to show an express agree- 
ment for» secret trust, with no elements of a valid 
conveyauce except in naked form and semblance only. 

The inquiry is two-fold: (1) Whether the word ‘“‘ pur- 

chaser,’’ as used in section 1735 of the Code, includes a 
purchaser by direct conveyance from the fraudulent 
grantor; and (2) how far notice to such subsequent pur- 
chaser of the former conveyance affects the validity of 
his title. As to the first point, there is no difficulty, 
either as to the letter of the statute or its generally ac- 
cepted interpretation. Chancellor Kent says it was, 
even in his day, the settled American doctrine that a 
bona fide purchaser for a valuable consideration would 
be protected under the statutes of 13 and 27 Elizabeth, 
as adopted in this country, whether he purchases from 
a fraudulent grantor or a fraudulent grantee, and 
that there was no difference in this respect be- 
tween a deed to defraud subsequent creditors 
and one to defraud subsequent purchasers. 4 
Kent’s Com. 464. This, as we shall show, is the Ala- 
bama rule, and there is a vast array of weighty au- 
thority to support it. Howe v. Waysman, 12 Mo. 169; 
49 Am. Dec. 126; Anderson v. Roberts, 18 Johns. 513; 9 
Am. Dec. 235; Hood v. Fahnestock, 8 Watts, 489; 34 
Am. Dec. 489; Elliott v. Horn, 10 Ala. 348; 44 Am. Dec. 
488; Stokes v. Jones, 21 Ala. 731. The chief conflict of 
authority arises where the purchaser from the fraudu- 
lent vendor is charged with notice of the prior fraudu- 
lent conveyance. Many authorities hold that when he 
has such notice he can claim no right which his imme- 
diate grantor would be estopped from asserting, and 
therefore that he will not be permitted to avoid the 
prior conveyance on the ground that it was intended 
to defraud subsequent purchasers or creditors. These 
decisions rest on the very reasonable ground not only 
that the fraudulent grantor, having no title himself, 
can confer none, but that a contrary rule would lead 
to the injustice of enabling him, by collusion with a 
subsequent purchaser, to cheat the original grantee out 
of his estate. To this effect is Foster v. Walton, 5 Watts, 
878; Fowler v. Stoneum, 11 Tex. 478; 62 Am. Dec. 490; 
Mosely v. Mosely, 15 N. Y. 334—and many other decis- 
ions. So there are many authorities to the contrary, 
holding that the word ‘“ purchaser’? means purchaser 
with as well as without notice, and, when there is ac- 
tual fraud in the conveyancs, it is made void by force 
of the statute as against such purchasers for value. 
Lewis v. Love, 2 B. Monr. 345; 38 Am. Dec. 161; Jenk- 
ins v. Clement, 14 Am. Dec 708, note; Craig v. Zim- 
merman, 56 Am. Rep. 466. In this stalus of the law, it 
is proper that we should be governed by the rule to be 
deduced from the past decisions of this court, as the 
principle involves a rule of property of vast importance 
in its effect on titles. These decisions seem to me, on 
the whole, to clearly favor the view that a conveyance 
infected with actual fraud may, under the statute, be 
avoided by a subsequent bo. fide purchaser holding 
by deed from the grantor, although we have notice of 
the previous fraudulent conveyance. 

As to purchasers at a sale under execution against a 
grantor who bas made a fraudulent conveyance, the 
rule is clear and well established. The title thus ac- 
quired under legal proceedings instituted by acreditor 
is unquestionably good, although the purchaser may 
have had notice of the fraud, for his knowledge of the 
fraud likewise imports a knowledge that it was the pre- 
cise thing that rendered the conveyance void as to 
creditors and purchasers. This principle runs from the 


—— 
very recent case of T’eugue v. Martin, 87 Alla. 500 (1889), 
back to Reed v. Smith, 14 Ala. 380 (1848), and even still 
further, to Carter v. Castleberry, 5 id. 277 (1843), It ig 
recognized, even in.those jurisdictions which repudi- 
ate the rule that a fraudulent vendor can confer no ti. 
tle by his deed of conveyance made to a subsequent 
bona fide purchaser with notice of the prior fraudulent 
deed. Miller v. Koertge, 70 Tex. 162. In Cartery. Cas. 
tleberry, supra, however, the following language wag 
used by Chief Justice Collier: ‘It is true that a fraud. 
ulent conveyance is binding on the grantor, but ale 
thorities are ample to show that it may be avoided by 
a subsequent bona fide purchaser, although he may 
have notice of the previous conveyance; [for] if he ig 
informed of it, say the books, he knows that it is fraud. 
ulent, and of consequence void. And,’ he adds, “ itis 
quite immaterial whether the subsequent purchaser go. 
quire his title by a deed directly from the fraudulent 
grantor or at a sale made under execution against 
him.” That case involved a title to land acquired by 
purchase under execution, and the principle asserted 
was therefore not necessary to the decision of the case, 
In Eddins v. Wilson, 1 Ala. 237, a father had made 
fraudulent and voluntary deed to his son. He subse 
quently made a fraudulent conveyance based ona valu. 
able consideration to another person. It was held that 
the first deed though fraudulent, was good between the 
parties, and could not ‘‘be defeated by a subsequent 
vendee, whose purchase was conceived in fraud,’ for, 
it was added by Collier, ©. J., if this were so “it would 
only be necessary for him [the fraudulent grantor] to 
commit one act of fraud to defeat another.” It was 
further said: ‘“‘The law however is entirely different if 
the second purchaser can show that the transferunder 
which he claims was made for a valuable consideration, 
and in good faith.” There is nothing here said about 
the effect of notice. 

The case of Elliott v. Horn, 10 Ala. 348; 44 Am. Deo, 
488, decided in 1846, is one in point, when critically 
considered as a construction of our statute of frauds, 
now embodied in section 1735 of the Code. That case 
clearly holds that a subsequent purchaser for value 
from a fraudulent grantor obtains a title superior to 
that of the first grantee, although such subsequent pur- 
chaser had notice of the prior conveyance. There & 
father had made a voluntary conveyance to his son 
with intent to defraud creditors. The land, it is true 
was entered by the father in the son’s name, but this 
was considered immaterial (as was the same fact in 
Howe v. Waysman, 12 Mo. 169; 49 Am. Dec. 126), the 
effect as to creditors, as was observed by Ormond, J., 
being precisely the same as if the land had beeu en- 
tered in the name of the donor instead of the son, who 
wus aminor. The father afterward sold the land to 
oue who was not a creditor at the time the land was 
entered, inducing his infant son to convey. The son, 
secking to disaffirm his conveyance, afterward brought 
an action for the land. The court held that he could 
not maintain the action on the ground that the pur- 
chaser from the father, although he acquired title sub- 
sequent to the original fraudulent conveyance, aud 
with notice of it, was entitled to protection under the 
statute of frauds, which was admitted co embrace the 
substance of 13 and 27 Elizabeth. The minor son in 
conveying (it was said) had done only what a court of 
equity would have compelled him to do. We can n0- 
where find any case in our reports which repudiates 
the construction of the statute announced in Elliott v. 
Horn, supra. On the contrary, the case of Slokes ¥. 
Jones, 18 Ala. 734, fully sustains it, and so does the 
same case as decided in the second appeal, and re 
ported in 21 Alabama, 731. A father there had mades 
fraudulent deed of gift to his children, and he after 
ward conveyed the same property to a subsequent pur 
chaser for value. The latter title was held to prevall 
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ance being proved. The case of Corprew v. Arthur, 15 


Ala. 525, cited and relied on by appellee’s counsel, so 


far from being repugnant to the foregoing cases, is cor- 
roborative of their authority. The same statute is there 
construed by Judge Collier as applicable to one pur- 
chasing for value from the donorin a voluntary con- 
veyance not infected with actual fraud. Adopting the 
yiew of the United States Supreme Court, as an- 
nounced in Cathcart v. Robinson, 5 Pet. 264, supra, it 
was held that one who purchases for a valuable con- 
sideration with notice that his vendor had made a pre- 
vious voluntary conveyance will not be preferred. It 
was decided that a subsequent mortgagee was a pur- 
chaser within 27 Elizabeth, so as to avoid a prior vol- 
untary conveyance under that statute, but it was 
added: ‘Asa subsequent purchaser he cannot claim 
the right to subject the land to the payment of his de- 
maud without showing that the conveyance was 
not voluntary, but was intended to defraud credi- 
rs.” 

Tiene principle is announced inGardner v. Boothe, 
$1 Ala. 186, where it was decided that a subsequent 
purchaser for value of certain slaves from a donor ina 
yoluntary conveyance, although he bought without no- 
tice, acquired no title as against the donee. To inval- 
jdate the transfer as to a subsequent purchaser, it was 
held that proof of actual fraud was necessary. The case 
of Bank v. Eborn, 84 Ala. 529, was one involving per- 
sonal property left in the hands of the grantor, and is 
governed by a principle somewhat different. But the 
subsequent purchaser was fully protected there as 
against a prior fraudulent grantee. There is nothing 
in Grifin v. Stoddard, 12 Ala. 784, which is contradic- 
tory of these views, when the language of the court is 
construed with reference to facts of the case. The 
plaintiff in ejectment there claimed title under a re- 
corded deed from one Oliver, the alleged fraudulent 
grantor. The defendants claimed title under two sher- 
iffs deeds, executed after the deed of the plaintiff, but 
based on jndgments rendered on debts older than the 
fraudulent conveyance. It was held that the plaintiffs’ 
title derived from the fraudulent grantor was sub- 
ordinate to that derived under the execution sale. 
We need pursue this part of the discussion no 
further. 

Whatever superior force may be accorded to the 
weighty reasons by which the contrary doctrine is so 
ably supported, our decisions commit us to the rule 
that the purchaser for value from the grantor in a vol- 
untary conveyance infected by actual fraud obtains a 
superior title as against a fraudulent donee, although 
he purchased with notice of the conveyance. The 
whole reason of the case is simply this: The statute it- 
self expressly declares fraudulent conveyances void as 
against subsequent purchasers und creditors alike. 
This implies bona side purchasers for value, but it does 
hot exclude purchasers with notice of the very fact 
which alone enables them to avoid the conveyance. Nor 
cau a fraudulent grantee make any very just or con- 
scionable complaint that he is deprived of the fruits of 
his iniquity, because it is done by the mandate of the 
law itself. 

A distinction is made as to notice between the reg- 
istration of a mere voluntary deed, unaffected by ac- 
tual fraud, and a deed which is so infected. The 
former operates as notice, so as to bind a subsequent 
purchaser, but the latter does not, at least to the ex- 
tent of barring the assertion of the purchaser's rights 
based on the fraud of the transaction. As stated in 


Laird v. Scott, 5 Heisk. 346: “After registration of a 
voluntary deed for land, a subsequent purchaser for 
Yalue cannot claim to be an innocent purchaser with- 
out notice. But, if the voluntary conveyance was in- 
tended to defraud a subsequent purchaser, the notice 
by registration will not affect his right to attack the 
Voluntary conveyance for actual fraud. It follows that 





a voluntary conveyance made with the intent to de- 
fraud a subsequent purchaser for value is void as 
against him without registration, and with or without 
notice.” Jenkins v. Clement, 14 Am. Dec. 708, note 
and cases cited; Wyman v. Brown, 50 Me. 148; Lewis 
v. Love, 388 Am. Dec. 162; Muson v. Baker, 10 id. 724; 
Lancaster v. Dolan, 18 id. 625. : 

The plain reason of this distinction is that the 
statute itself makes conveyances infected with act- 
ual fraud void ‘as to subsequent purchasers for 
value; but it does not, according to the better 
view, embrace mere voluntary conveyances not ac- 
tually fraudulent. Other conveyances are governed as 
to notice by the registration statutes. Code 1886, § 1810 
et seq., and § 1735. 1t was long ago resolved (as far back 
as Standen’s Case, 5 Coke, 60b) that a purchaser, not- 
withstanding he had notice of a fraudulent convey- 
ance, might avoid it; for the notice of the purchaser 
cannot make that goud which an act of Parliament has 
made void as to him. Newl. Cont. 396, 397. And 
moreover as said in Myers v. Peek, 2 Aia. 659, mere no- 
tice on the part of the purchaser of a fraudulent trans- 
fer will not prevent his avoiding it, because, if he knew 
of the transaction, he knew it was void by law.’* There 
is no force in the contention that after Rhea had com- 
promised his suit of ejectment with A. W. Shepherd, 
the alleged fraudulent grantor, and had reconveyed to 
him the title to the land in controversy after its pur- 
chase at the sheriff's sale, that this title inured to the 
benefit of the fraudulent grantee by virtue of the cov- 
enant of warranty contained in that deed. It may be 
admitted that Rhea acquired the title by the sheriff's 
sale under his execution against the fraudulent grantor, 
the judgment debt being older than the fraudulent 
conveyance, and that his deed to A. W. Shepherd con- 
veyed back to him the legal titletotheland. But this 
title inured to the benefit to the subsequent purchaser, 
not of the fraudulent donee. This is expressly settled 
in Stokes v. Jones, 21 Ala. 731; 18 id. 734, where it is 
said: ‘The voluntary fraudulent estoppel [argued to 
have been created by the covenant of warranty con- 
tained in the deed] is as impotent to defeat the just 
claims of creditors or bona fide purchasers for a valu- 
able consideration as the deed would be had it con- 
tained no covenant out of which the estoppel is sup- 
posed to arise. A party cannot do by circuity and in- 
direction what the law forbids to be directly done. He 
cannot avoid the claims of creditors or bona fide pur- 
chasers by conveying with warranty to defraud them, 
and afterward acquiring the title.” It is too clear for 
argument that the payment of Rhea’s debt by A. W. 
Shepherd did not purge his conveyance of fraud as to 
subsequent purchasers or creditors. If it was void 
for actual fraud, being a more secret trust and a sham 
sale, the transaction at once lay open to the attack of 
either of these classes. The existence of Rhea’s debt 
was only a circumstance to prove fraud. Its payment 
was indemnity to him alone, and to no one else. Itin 
no manner purged the fraud asa ground of attack on 
the title by others who were invested by law with this 
right. Weare aware of no principle by which one 
who cheats two distinct persons can, by affording in- 
demnity to the one, exempt himself from legal liability 
to the other. This precise point was made in Stokes v. 
Jones, 21 Ala. 731, but was passed by the court sub si- 
lentio, being obviously regarded as without merit. 
These views result necessarily in the reversal of the 
judgment, many of the rulings of the court being re- 
pugnant to the principles which we have here an- 
nounced. 

The exceptions based on the rulings on the evi- 
dence, much of which is purely cumulative, may 
not arise on another trial, and we do not consider 
them. They have not moreover been deemed of suffi- 
cient importance to be discussed by counsel. 

Reversed and remanded. 
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ABSTRACTS OF VARIOUS RECENT DE- 
“CISIONS. 

CARRIERS—LIMITATION OF LIABILITY.—A railroad 
company cannot limit its liability to a shipper for the 
death of a horse caused by the negligence of the com- 
pany, by a provision in the shipping contract that 
should damage occur for which the railroad company 

might be liable, the amount ciaimed should not exceed 
“for a horse or mule $100,” there being no agreement 
that this was the value of the horse. Though ques- 

tioned in argument at the bar, it is now well settled, 

at leastin this country, that railroads are common 
carriers of live stock, with the same duties and re- 
sponsibilities as existed at common law with respect to 
the carriage of goods, except that they are not to be 
held as insurers against losses and injuries resulting 
from the inherent nature, propensities or habits of the 

animals themselves. Hart v. Railroad Co., 112 U. S. 

331; Lindsley v. Railroad Co., 36 Minn. 539; Ayres v. 
Railroad Co., 71 Wis. 372; Moulton vy. Railway Co., 31 
Minn. 85; Railroad Co. v. Simpson, 30 Kans. 645; Rail- 
road Co. v. Abels, 60 Miss. 1017; Railroad Co. v. Hen- 

lein, 52 Ala. 606; 56 id. 368; Railroad, ete., Co. v. 

Smitha, 85 id. 47; McFadden v. Railway Co., 92 Mo. 

$43; Baker v. Railroad Co., 10 Lea, 304; Railroad Co. 

v. Jackson, 6 Heisk, 271; Railroad Co. v. Hale, 85 Tenn. 

69; Smitha v. Railroad Co., 86 Tenn. 198; Railroad Co. 
v. Mason, 11 Lea, 116. In some of these cases, the ques- 

tion as to whether or not railroad companies are to be 

regarded as common carriers of live stock is elabo- 
rately considered, with the conclusion we have an- 

nounced; and in ‘others they are recognized and 

treated as possessing that character without discussion. 
The number of cases so holding in this and other 
States of the Union could be greatly multiplied if their 

citation were deemed necessary. We only add the 

weight of the opinion of a few eminent text-writers. 

Says Mr. Hutchinson, aftera review of many of the 

adjudged English cases: *‘ These cases have been con- 
sidered as establishing in the English law the principle 
—whatever doubts might have been previously cast 
upon the question by the opinions of learned judges— 
that the carriers of live animals incur the responsibili- 
ties of common carriers as to such freight; but that at 
the same time, where an injury has happened to them, 
it is competent for the carrier to show that it occurred 
through the proper vice of the animal, and not from 
any negligence on his part. And in this country, with 
great unanimity, the duty and liability of the common 
carrier as to such freight have been defined with ex- 
actly the same limitations and exceptions.”” Hutch. 
Carr., § 221. ‘In nearly all the States the rule is now 
well established that the liability of carriers of live 
stock is the common-law liability of common carriers 
of other property, subject only to the qualification that 
the carrier may be excused from liability where the 
loss is attributable to the intrinsic qualities or nature 
of the animals, provided he is himself free from negli- 
gence, or is exempted by a valid contract protecting 
him. This rule seems to have been affirmed in the fol- 
lowing States: Alabama, California, Georgia, Illinois, 
Indiana, Iowa, Kansas, Louisiana, Maine, Massachu- 
setts, Minnesota, Mississippi, Missouri, Nebraska, New 
Hampshire, New York, North Carolina, Ohio, Penn- 
sylvania, South Carolina, Vermont, Virginia, West 
Virginia, Wisconsin.’”’ 3 Am. & Eng. Enc. Law, pp. 6 
and 7. It 4 to be observed that Tennessee is omitted 
from this enumeration, but the decisions which we 
have cited from this court recognize, if they do not de- 
clare, the rule as stated. Following the proposition 
that railroads are common carriers of live stock, and 
accountable as such, our next observation is that no 
rule of law is more firmly and generally established 
than that which permits common carriers to limit their 


—— 
liability by special contract; provided al ways that such 
limitation shall not operate to exempt them from the 
consequences of their own negligence, or that of their 
servants. Railroad Co. v. Lockwood, 17 Wall. 357-934. 
Hart v. Railroad Co., 112 U. S. 338; Dillard v. Railroad 
Co., 2 Lea, 288; Coward v. Railroad Co., 16 id, 2: 
Marr v. Telegraph Co., 85 Tenn. 529; Transportation 
Co. v. Bloch, 86 id. 397; Pepper v. Telegraph Co., 87 jy. 
559; Railroad Co. v. Henlein, 52 Ala. 606; Railroad Co, 
v. Little, 71 id. 611; Harvey v. Railroad Co., 74 Mo, 53. 
McFadden v. Railway Co., 92 id. 343; Oppenheimer y 
Express Co., 69 Lil. 62; Brehme v. Dinsmore, 25 yg, 
334; Rosenfeld v. Railway Co., 103 Ind. 121; Moultoy 
v. Railway Co., 31 Minn. 85; Lawson Cont, Carr,, 
§§ 29-67 inclusive; id., § 182; Hutch Carr., §§ 248, 263: 
3 Wood Ry. Law, 1578; Schouler Bailm. (2d ed.), § 4. 
The author of American and English Encyclopadiagt 
Law says: ‘* By the clear weight of authority in Eng. 
land, Canada, the United States, and almost without 
exception in the States of the Union, the rule has been 
adopted that the common carrier can make no con 
tract, the effect of which will be to exempt him from 
liability for negligence.”” 2 Am. & Eng. Enc. Law, @ 
Is the limitation in the contract before us within the 
prohibition of this eminently just and generally ao. 
cepted principle? Manifestly the stipulation does not 
contemplate total exemption from liability; it only 
provides for partial or limited exemption. Upon that 
distinction the nice and important question arises, can 
a stipulation of the latter character stand before the 
law when one of the former kind cannot? Or, tostate 
the same question differently, and so as to apply it 
more directly to the facts of this case, the rule of law 
being established, as we have seen it is, that the de 
fendant company could not lawfully have contracted 
with the plaintiff that it would in no event be liable 
for any part of the value of the mare, if lost or de 
stroyed, can the limitation of its liability to $100 be up- 
held in the courts, if it should appear that her death 
resulted from the negligence of the company, and that 
she was in fact worth eight times that amount, as the 
jury found her to be? We unhesitatingly answer, “ no.” 
The carrier cannot by contract excuse itself from lia- 
bility forthe whole nor any part of a loss brought 
about by its negligence. To our minds it is perfectly 
clear that the two kinds of stipulation—that providing 
for total, and that providing for partial, exemption 
from liability for the consequences of the carrier's neg- 
ligence—stand upon the same ground, and must be 
tested by the same principles. If one can be enforced, 
the other can; if either be invalid, both must be held 
to be go, the same considerations of public ruling op 
erating in each case. With great deference for those 
who may differ with us, we think it entirely illogical 
and unreasonable to say that the carrier may not ab 
solve itself from liability for the whole vatue of prop 
érty lost or destroyed through its negligence, but that 
it may absolve itself from responsibility for one-half 
three-fourths, seven-eighths, nine-tenths or ninety- 
hundredths of the loss so occasioned. With great 
unanimity the authorities say it cannot do the former. 
If allowed to do the latter, it may thereby substau- 
tially evade and nullify the law, which says it shall not 
do the former, and in that way do indirectly whatit's 
forbidden to do directly. We hold that it can do 
neither. The requirement of the law has ever beet, 
and is now, that the common carrier shall be diligent 
and careful in the transportation of its freight, and 
public policy forbids that it shall throw off that obli 
gation by stipulation for exemption in whole or 1n part 
from the consequences of its negligent acts. This view 
is sustained by sound reason, and also by the weight of 
authority. Coward v. Railroad Co., 16 Lea, 225; Moul- 
ton v. Railway Co., 31 Minn. 85; Railroad Co. v. Simp 
son, 30 Kans. 645; Railroad Co. v. Abels, 60 Miss. 1017; 
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Transportation Co., 55 Wis. 319; Railroad Co. v. Little, 
7 Ala. 611. See also Rosenfeld vy. Railway Co., 103 Ind. 
121; Railroad Co. v. Fagan, 9 S. W. Rep. 749; Bosco- 
witz v. Express Co., 93 Ill. 525. Though cases are some- 
times cited from several States as adopting a view dif- 
ferent from that expressed above in this opinion, we 
have been able to find cases from only four States, and 
none from the Supreme Court of the United States, in 
which the precise question has arisen, and been ad- 
judged differeutly. We cite one case from each State: 
Squire v. Railroad Co., 98 Mass. 239; Railroad Co. v- 
Henlein, 52 Ala. 615; Magnin v. Dinsmore, 56 N. Y. 
168; Railroad Co. v. Weakly, 50 Ark. 397. The later 
case of Railroad Co. v. Little, 71 Ala. G11, we regard as 
an authority for the holding in this opinion, and there- 
fore as in conflict with the earlier case of Railroad Co. 
y. Henlein, 52 Ala. 615, wherein an adverse view is ex- 

In the Little Case, on page 615, the learned 
Chief Justice Bickell says: ‘‘ The carrier cannot stipu- 
late foran absolute, unqualified exemption from all 
liability, nor can he stipulate that he will answer, in 
any and all events, only fora sum lessthan the value 
of the goods, because, in consideration of reduced 
rates of freight, the shipper may assent to it.” The 
New York courts have been consistent in holding that 
common carriers may contract for partial exemption, 
for they also hold that they may contract for total ex- 
emption, even from the consequences of their own neg- 
ligence. So Lord Ellenborough was likewise consist- 
ent, when, in speaking of the right of common carriers 
under the English law to contract for entire exemption 
from responsibility for loss by fire, he said: ‘*Since 
they can limit it to a particular sum, we think they 
may exclude it altogether, and that they may say, ‘We 
will have nothing to do with fire.’ They may make 
theirown terms. Iam sorry the law is so; it leads to 
very great negligence.”’ Maving v. Todd, 1 Starkie, 72; 
Lawson Cont. Carr., § 131. ‘The cases of Hart v. Rail- 
road Co., 112 U.S. 331; Graves v. Railroad Co., 187 
Mass. 83; Harvey v. Railroad Co., 74 Mo. 539; Brehme 
v. Dinsmore, 25 Md. 329; Railroad Co. v. Sherrod, 84 
Ala. 178, are not at all in conflict with our opinion in 
thiscase. They were decided upon an entirely dis- 
similar state of facts, and from a wholly different point 
of view; that is to say, it appeared to the court, in 
each and every one of those cases, that there was an 
agreed valuation stated in the contract as the basis of 
the carrier’s charges and responsibility ; and the courts 
very properly held that in such cases the shipper was 
estopped to claim a greater sum than the agreed valu- 
ation. Though evident from the reasoning in the body 
of the opinion in the Hart Case, which may now be 
called the leading case in America, the court is careful 
to say, in conclusion, that the decision is based alone 
upon the ground above stated. 112 U.S. 343. Such is 
not this case. Here there is no pretense of an agreed 
valuation of the mare, either in the written contract 
or the oral proof. On the contrary, an inspection of 
the contract shows that there was no agreed valuation 
stated therein, and the oral proof shows that abso- 
lutely nothing was said about the value of the mare at 
the time of shipment. Tenn. Sup. Ct., Jan. 2, 1890. 
Louisville & N.R. Co. v. Wynn. Opinion by Caldwell, J. 


Post-OFF1CE—SENDING OBSCENE MATTER THROUGH 
THE MAILS—PRIVATE LETTERS.— Revised Statutes of 
the United States, section 3893, as amended by act of 
September 26, 1888, making it an offense to deposit in 
the post-office, for mailing or delivery, any “ obscene, 
lewd or lascivious book, pamphlet, picture, paper, let- 
ter, * * * ofanindecent character, * * * 


whether sealed as first-class matter or not,’’ includes a 
Private letter, inclosed in a sealed envelope, and con- 
taining such prohibited matter. It is urged that know- 
ingly depositing in a post-office, for mailing and deliv- 
ery, @ private letter iu a sealed envelope, although con- 





taining obscene and lascivious and indecent messages 
and epithets, is not an offense, or in violation of sec- 
tion 3893, even as amended September 26, 1888; and the 
reason urged is, that no matter how grossly obscene 
may be the character of the letter, its form protects it, 
and being sealed, it is mail matter entitled to be trans- 
ported, and cannot be excluded from the mail. It must 
be admitted that Congress has the power to prescribe 
regulations as to what shall constitute mail matter, but 
it is urged that the sanctity thrown around the private 
correspondence of the citizen by law, and the difficulty 
of enforcing a reg ulation excluding from the mail an 
obscene sealed letter, has in the past deterred Con- 
gress from including sealed letters within the express 
terms of section 3893; and the present amendment, 
which specifies and excludes obscene letters from the 
mails, must be limited to unsealed letters. The legis- 
lation on this subject is first found in the act of June 
8, 1872, which provides: ‘That no obscene book, 
pamphlet, picture, print or other publication of a vul- 
gar or indecent character, or any letter upon the en- 
velope of which, or postal card upon which, scurrilous 
epithets may have been written or printed, * * #* 
shall be carried in the mail.’’ The statute, amended 
from time to tim e, became section 3893 of the Revised 
Statutes, and in 1876 was again amended by adding the 
word “ writing’ before “ print,” and substituted this 
provision: ‘And every letter, upon the envelope of 
which, or postal card upon which, indecent, lewd, ob- 
scene or lascivious delineations, epithets, terms or lan- 
guage may be written or printed,” is declared to be 
von-mailable matter. The decisions upon this section, 
as it stood in 1876, were conflicting. Some courts 
vigorously insisted that the word ‘‘ writing” was so 
comprehensive as to include a private sealed letter. 
Others asserted that by the amendment of the word 
“writing,” Congress intended that it should be a pub- 
lication, and be so limited, and that sending an ob- 
scene sealed letter through the mail to another person, 
no one but the person mailing the letter, and the per- 
son to whom it was addressed, knowing any thing 
about it, was not a *‘ publication ” within the meaning 
of the statute; and then again the statute itself, in 
speaking of letters, excluded only those upon the en- 
velope of which ,indecent and obscene epithets, etc., 
were written or printed. Which view of the statute, 
as we find it after the amendment inserting the word 
‘‘ writing,” is correct is immaterial now. Inu my opin- 
ion, since the amendment of September 26, 1888, there 
can be no reasonable doubt that Congress clearly ex- 
pressed its intention to exclude obscene letters, 
whether private and sealed or unsealed. It in terms 
included an obscene letter, without any limitation, 
and struck out of section 3893 the former clause in 
reference to letters upon the envelopes of which ob- 
scene epithets, etc., were written or printed. It pro- 
vided for guarding the sanctity and security of private 
correspondence by a provision that no sealed letter 
should be opened by any person except the one to 
whom addressed, but in no doubtful language declares 
an obscene letter non-mailable. It is urged that the 
rule of noscitur a sociis would still limit the word 
“letters”? to an unsealed publication. While ordi- 
narily this rule of interpretation is recognized, ‘still 
when the intention of Congress is apparent from the 
history of the legislation on the subject, and its clearly 
expressed language, courts will not enforce the rule. 
[ think no one can follow the legislation from 1872 ur 
to September 26, 1888, without being convinced that 
Congress intended finally to purge the United States 
mail, and as far as possible prevent it from becoming 
a vehicle for the transmission of obscene, indecent and 
lascivious messages. The writ of habeas corpus is dis- 
missed, and the prisoner remanded to the marshal, 
U. S. Dist. Ct. Minn., May 12, 1890. Jn re Wahl. 
Opinion by Nelson, J. 42 Fed. Kep. 822. 
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SALE—GOOD-WILL—BREACH OF CONTRACT.—Defend- 


ant sold plaintiff his business and good-will, and agreed 
not to again engage in same business in D. Held, upon 
action for breach of contract, that it was error to 
charge that the value of the good-will should be ascer- 
tained by deducting from the gross sum paid the value 
of the property purchased other than the good-will, 
and to leave the assessment of damages to the specula- 
tive discretion of the jury, with no rule to guide it 
other than that damages should not exceed those 
asked. The instruction proceede on the theory that 
the total destruction or deprivation of the good-will is 
the necessary consequence of such breach of the con- 
tract, and that, in such case, the law fixed as the stand- 
ard of recovery the value of the good-will as estimated 
by the parties to the transaction, such value to be as- 
certained by deducting from the gross sum paid the 
value of the property purchased by plaintiff other than 
the good-will. However difficult it may be to define 
accurately what is included in the term ‘“ good-will,” 
it is recognized as a species of property, the subject of 
sale and transfer, and is regarded as an appreciable 
and important interest which the law will protect, 
though intangible, and, generally speaking, merely an 
incident of other property. Beiug the clearest and 
most comprehensive we have seen, we quote the defi- 
nition given in Story on Partnership, § 99: ‘* This good- 
will maybe properly enough described to be the ad- 
vantage or benefit which is acquired by an establish- 
ment beyond the mere value of the capital, stock, 
funds or property employed therein, in consequence of 
the general public patronage and encouragement which 
it received from constant and habitual customers, on 
account of its local position or common celebrity, or 
reputation for skill or affluence, or punctuality, or 
from other accidental circumstances or necessities, or 
even from ancient partialities or prejudices.’’ It has 
heen held in many cases that a sale or lease of the 
premises with the stock of merchandise, accompanied 
by the good-will, does not of itself imply a promise not 
to engage in business of the same kind in the same lo- 
cality, or preclude the seller from soliciting the custom 
of the public by the usual modes of advertisement or 
solicitation. In such case the good-will is not regarded 
an incident of the stock of merchandise, but of the 
place of business, on account of its advantageous local- 
ity and other favorable conditions. Bergamini v. Bas- 
tian, 35 La. Ann. 60; Moreau v. Edwards, 2 Tenn. Ch. 
347; 8 Am. & Eng. Enc. Law, 1368, note 3; Labouchere 
v. Dawson, L. R., 13 Eq. 322. This question we need 
not decide. Assuming the facts to be as stated in the 
charge, which we must do in considering its propriety, 
there was a stipulation not to engage in the sama busi- 
ness in Decatur. Such stipulation, accompanying the 
sale of the good-will, renders it more valuable, as in- 
creasing the chances, by the exclusion of the seller 
from the trade or business as a competitor, that the 
former customers will continue to frequent the old 
place, and bestow their patronage. An agreement not 
to engage in the same business in the same locality is 
valid and binding, for a breach of which the purchaser 
may unquestionably maintain an action on the con- 
tract aud recover the damages he has sustained in con- 
sequence of the breach. Washburn v. Dosch, 68 Wis. 
436. The question arises, does the charge, upon tbe 
facts stated, and in view of the character of the stipu- 
lation and its connection with the good-will, assert the 
correct measure of recovery? In other words, is the 
compensation for the injury sustained by the breach of 
such promise arbitrarily measured by the excess of the 
gross amount paid over the value of the other property 
without regard to the extent of the actual injury suf- 
fered? In an action founded on the breach of a con- 
tract, the general rule is that the plaintiff can only re- 
cover the natural and proximate damages caused by 
the breach complained of. Under this rule, the right 





———— - a —1 
of the plaintiff is to recover compensation for the in. 
jury he has sustained by the violation of the Promisg 
not to engage in the same business. The difficulty of 
proving what damages result from the breach of such 
promise, arising from its nature, may be conceded, 
The uncertainty and difficulty of proving the result 
damages does not except the case from the operatiun 
of the general rule; and, in the absence of proof, posi- 
tive or circumstantial, of injury, the plaintiff is entitle 
to recover only nominal damages. Terry y, Eslava, 1 
Port. (Ala.) 273. The loss of profits, if there are data 
from which the amount may be ascertained with 
reasonable certainty, the diminution in value of the 
property sold, and the costs of the licenses for the up. 
expired term, all may be regarded as elements of the 
damages, which go to make up the measure of recor. 
ery. Burckhardt v. Burckhardt, 42 Ohio St. 474; 
Mitchell v. Reed, 84 N. Y. 556; Mellerish v. Keen, 8 
Beav. 453; Rawson v. Pratt, 91 Ind. 9. In such action 
the plaintiff must not only show a right of recovery, 
but also the facts or elements which compose the meas 
ure of recovery, unless the criterion by which the dam. 
age may be ascertained is provided by the contract or 
by the law operating on the contract. Without proof 
of actual injury, and its extent, from the mere fact 
that the defendant engaged in the same business in 
Decatur, the instruction assumes that plaintiff suffered 
damage to the extent of the difference between the 
gross price paid and the value of the property otherthan 
the good-will. Though a promise not to engage in the 
same business imparts value to the good-will, for the 
reason that it affords a protection to the business of 
the purchaser not obtained by the good-will simpliciter, 
there is no distinction in the character and extent of 
the damage produced by a breach of such promise 
when the good-will accompanies it and when not. In 
either case, engaging in rival business, and inducing 
the old customers of the seller and the public to deal 
with him, is the main source and cause of injury. The 
value and enjoyment of the good-will are depreciated 
and interrupted by reason of the proximate damage to 
the business of the purchaser caused thereby. The 
plaintiff received the fixtures, and exercised the right 
to lease and occupy the house, and in so doing received 
the good-will, so far as it pertains to and is an incident 
of the place of business—the advantage of patronage on 
account of its local position. Under these circum- 
stances, a violation of the promise not to engage in the 
same business does not necessarily work the total de- 
struction of the good-will or deprive plaintiff wholly of 
its enjoyment and benefits. The rule as to the measure 
of damages, when there is the breach of a contract for 
the sale of specific cliattels by a failure to deliver a part 
of them, isinapplicable. When the plaintiff elected his 
action on the contract for the recovery of the damages 
consequent on its breach, he took upon himself the 
burden of proving the extent of the injury. Merely 
showing a breach establishes the right of plaintiff to 
damages, but, in the absence of proof of the extent of 
the injury, he is entitled to recover only nominal dam- 
ages. Ala. Sup. Ct., May 29, 1890. Howard v. Taylor, 
Opiuion by Clopton, J. 


TRUST —FRAUD BY AGENT—SECRET COMMISSION—I¥- 
VESTMENT—FOLLOWING FUNDS.—A foreman employed 
by a firm was in the habit of receiving a secret com- 
mission on all goods ordered by him on behalf of bis 
principals from a certain firm. The sums so receiver. 
had been invested by him in the purchase of certain 
land and houses. Held, that although the employed 
would be entitled to recover from the foreman the 
sums so received from him by way of commission, yet 
he was not entitled to follow the money into its invest- 
ments. No case has been cited which precisely decides 
the point. Two cases however were referred to, 





namely, Morisou v. Thompson, L. R., 9 Q. B. 480, aud 
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Metropolitan Bank v. Heiron, 5 Ex. Div. 319. In 


Morison v. Thompson the plaintiff purchased a ship 
through the defendant, who was his broker, for £9,250, 
Au arrangement had previously been made between 
the vendor and his broker that if the ship was sold for 
more than £8,500, the broker might retain the excess; 
an arrangement was also made between the vendor’s 
broker and the defendant, that a portion of such ex- 
cess should be paid to the defendant, and the defend- 
aut received from the vendor’s broker £250. It was held 
that the plaintiff, the purchaser, could maintain an ac- 
tion in respect of the £250 for money had and received. 
Cockburn, C. J., in delivering the judgment of the 
court, said (at p. 486): ‘‘In our judgment the result of 
these authorities is, that whilst an agent is bound to 
account to his principal or employer for all profits made 
by him in the course of his employment or service, and 
js compelled to account in equity, there is at the same 
time a duty, which we considor a legal duty, clearly in- 
cumbent upon him, whenever any profits so made have 
reached his hands, and there is no account in regard to 
them remaining to be taken and adjusted between 
him and his employer, to pay over the amount as 
money absolutely belonging to his employer. This was 
precisely the case in regard to the money in question 
acquired by the defendant in the course of his em- 
ployment without the knowledge or sanction of the 
plaintiff; it was actually in his hands subject to an im- 
mediate duty to hand it over to his employer. Under 
such circumstances the money, being the property of 
the employer, can only be regarded as held for his use 
by the agent, and must, consequently, be recoverable 
in an action for money had and received.” The facts 
of that case were very similar to those of the present. 
There was no statement there that the money ever 
came to the hands of the defendant from the plaintiff. 
The case decided that the legal right of the master was 
not merely to obtain damages, but to recover the 
money received by the servant as an ascertained sum 
in an action for money had and received. The case of 
Metropolitan Bank v. Heiron is different in its facts, 
but the judgments of the Court of Appeal throw great 
light on this class of cases. The judgment of Cotton, 
L. J., in that case is particularly important. He says: 
“Tt was urged that no time runs against a breach of 
trust; but that argument was founded on an insuffi- 
cient definition of what is meant by a breach of trust. 
Where a trustee has a fund in his possession and 
wastes it either by neglect of duty or by doing an act 
hot justified, and the cestui que trust comes to recover 
his money, no time will bar his suit, for it is a claim 


» by the cestui que trust against his trustee for money or 


property which was in the possession of the trustee for 
the benefit of the cestui que trust until the trustee duly 
discharges himself. ‘'o such a case there is no bar by 
statute. * * * This case is asuit founded on breach 
of duty or fraud by a person who was in the position of 
trustee, his position making the receipt of the moneya 
breach of duty or fraud. It is very different from the 
case of acestui que trust seeking to recover money 
which was his own before any act wrongfully done by 
the trustee. The whole title depends on its being es- 
tablished by a decree of a competent court that the 
fraud of the trustee has given the cestui que trust a 
right to the money.”” The question then is under 
which head does the present case fall? Is it “ta suit 
founded on a breach of duty or fraud by a person who 
was in the position of trustee, his position making the 
receipt of the money a breach of duty or fraud?” Or 
is it the case of “a cestui que trust seeking to recover 
money which was his own before any act wrongfully 
done by the trustee?” It seems to me that the case of 
Morison v. Thompson does not settle this question. It 
may be assumed in favor of the plaintiffs that they can 
Tecover the money in an action for money had and re- 
selved, but it does not follow that they can follow it 





It is not true to say that in every case in which an ac- 
tion for money had and received would lie the money 
can be followed. Take the case of a contract for the 
sale of real estate and a deposit paid to the vendor; 
there, if it is discovered that the vendor has no title, 
the purchaser is entitled to recover his deposit as 
money had and received. Suppose however that the 
vendor, believing himself entitled to the money, has 
invested it in business and made profits. It has never 
been held that the purchaser can follow it into the in- 
vestments. There is no case in which it has been de- 
cided that money received under such circumstances 
as exist in the present case can be followed. All that 
Morison v. Thompson decided was that there was ale- 
gal right to recover the money. The true test appears 
to me to be that laid down by Cotton, L. J., in the 
judgment which I have read. ‘Is this the case of a 
cestui que trust seeking to recover money which was his 
own before any act wrongfully done by the trustee?” 
The orders given by the defendant to Messrs. Varley 
were given, no doubt, in the expectation that a com- 
mission would be paid. But there was no legal obliga- 
tion on Messrs. Varley to pay it. If it had not been 
paid the defendants would have had no remedy in a 
court of law. The wrongful act was the receipt of the 
money in breach of duty. But the money was not 
money of the plaintiffs but of Messrs. Varley. Apply- 
ing that test, I come to the conclusion that the plain- 
tiffs are not entitled to follow the money; and the ap- 
plication so far as it seeks to restrain the defendants 
from dealing with the land and houses must fail. 
Chan. Div., April 25,26, 1890. Lister v. Stubbs. Opinion 
by Stirling, J. 62 L. T. Rep. (N. 8.) 654. 


WILL—CONSTRUCTION.—A testator directed that, in 
the event of the death of one son without issue living 
at his death, then his portion was to be divided 
equally among the children of another son. Held, that 
only those children who were living at the time of the 
death of the former son without issue took under the 
will. The pivotal question is whether the estate in re- 
mainder, created by the will, vested at the death of 
the testator, or was it contingent? The distinguish- 
ing characteristics are: A remainder is said to be 
vested when the estate passes out of the grantor at the 
creation of the particular estate, and vests in the 
grantee during its continuance, or eo instanti that it 
determines, when a present interest passes to a certain 
and definite [person, to be enjoyed in futuro, and is 
said to be contingent when the estate is limited either 
to a dubious and uncertain person, or upon the hap- 
pening of a dubious or uncertain event-—uncertainty of 
the right of enjoyment, as distinguished from the un- 
certainty of possession. Lessee of Poor v. Considine, 
6 Wall. 458. It is an established principle that estates 
are regarded as contingent when the event upon which 
they take effect may or may not happen. For instance, 
when a will gives a legacy to a certain person if he 
reaches a certain age, it is presumed that the testator 
meant he should not have it unless he reached that 
age. According to the express terms of this will, the 
children of Paul J. Watkins took nothing unless Ed. 
gar died without issue living. The condition prece- 
dent to the vesting of the estate is so apparent from 
the terms employed by the testator that it cannot. be 
held to have conferred a present right of future en-- 
joyment without subverting his manifest intention. 
The time when they can come into possession and en- 
joyment is not merely a qualifying clause of the time 
of division, but is attached to the subject of the gift— 
is of its essence and substance. High v. Worley, 32 
Ala. 709; Marr v. McCullough, 6 Port. (Ala.) 507. 
From the nature of the event upon the happening of 
which the gift arises, the testator must be presumed 
to have made no gift unless it happened. When the 
payment of a legacy is dependent upon an uncertain 





298 


THE ALBANY LAW JOURNAL. 





future event, which may or may not occur, it lapses if 
the legatee dies before the happening of the event. 
There must be some person in esse capable of taking 
when the contingency on which the right depends oc- 
curs. On this principle, if a legacy is given to a class 
of persons dependent on an uncertain event, that class 
is to be ascertained at the time of its happening, if it 
ever happens; and the entire interest vests in such 
persons as at that time fall within the description of 
persons constituting that class. In 2 Wms. Ex'rs, 1332, 
the author states as one of the positive rules *‘ that if 
the words ‘ payable’ or ‘to be paid’ are omitted, and 
the legacy is giver at twenty-one, or if when in case or 
provided the legatee attains twenty-one, or on his at- 
taining that age, or any other future definite period, 
this confers on him a contingent interest which de- 
pends forits vesting, and its transmissibility to his 
executors or administrators, on his being alive at the 
period specified.” In Van Zant v. Morris, 25 Ala. 285, 
itissaid: ‘* Where the enjoyment of the thing de- 
vised is, by the testator’s expressed intent, not to be 
immediate, * * * but is postponed to a particu- 
lar period, or until a particular event shall happen, 
then those who answer the general description at that 
period, or when the event happens on which the dis- 
tribution is to be made, are entitled to take.’’ In 
Travis v. Morrison, 28 Ala. 494, the testator directed 
his executors to keep his estate together, and in the 
event of his wife’s marriage, or the marriage of any 
one of his children, or any one of them arriving at age, 
to divide his property equally between them, giving 
each achild’s part. One of the children died before 
either of them arrived at the age of twenty-one years, 
or married. Thecourt said: ‘“ Our conclusion is that 
the legacies to be given and assigned by the executor 
in the event of the marriage or attainment of majority 
of any of the legatees, are contingent, and that those 
of the legatees who were alive when some one of them 
married, or arrived at majority, take in equal parts 
the entire bequest mentioned in the clauses under 
consideration.” The gift is to a class, children of Paul 
J. Watkins. The term ‘“children,”’ there being no ne- 
cessity to give it a broader signification to prevent 
the will being inoperative, and it not appearing the 
testator intended to use it ina more extensive sense, 
includes only the persons who descended from him in 
the first degree. When he intended grandchildren or 
great-grandchildren, he used those terms. McGuire 
v. Westmoreland, 36 Ala. 594. As the gift is to a class, 
and did not take effect unless Edgar Watkins died 
without issue living, the rule established by the fore- 
going authorities, and sustained by the current of au- 
thority with scarcely a dissent, that those who fall 
witbin the description at the time the bequest took 
effect, and those only, ure entitled to take, applies and 
governs the construction of the clause under consid- 
eration. Insurance Co. v. Webb, 54 Ala. 688; Leigh v. 
Leigh, 17 Beav. 605; Satterfield v. Mayes, 11 Humph. 
58; Lorillard v. Coster, 5 Paige, 185. Ala. Sup. Ct., 
May 21, 1890. Phinizy v. Foster. Opinion by Clop- 
ton, J. 


WILLS—CONSTRUCTION—UNCERTAINTY — EVIDENCE. 
—Construing a will in the following language: ‘‘In the 
name of God, amen. J, Riley Garrett, of the county 
of Randolph, and State of Georgia, being of perfect 
mind and memory, thanks be given unto God, calling 
into mind the mortality of body, and knowing that it 
is appointed for all men once to die, I do make and or- 
dain this my last will and testament. That is to say, 
principally, and first of all, I give and recommend to 
the earth to be buried in a decent, Christian manner, 
at the discretion of the executors, who shall be Isham 
Wheelus, aud so much of my worldly estate I give and 
bequeath unto William Augustus Wheelus; and I do 
hereby revoke and disannul all other wills, legacies and 





bequests, confirming this to be my last will and testa, 
ment. In testimony whereof I have hereunto signeg 
my signature this 18th day of January, 1844"— held, 
that the decision of the Supreme Court of the State 
(Garrett v. Wheeless, 69 Ga. 466), holding that the jn. 
tention of the testator by his will, read in the light of 
surrounding circumstances, was after paying burial 
expenses, to give the remainder of the estate to Wil. 
liam Augustus Wheelus, is the correct construction of 
this will, and is followed and adopted in this case, Cay 
there be any reasonable doubt, from an examination 
of this paper alone, that the testator intended to leaye 
the remainder of his property to William Augustus 
Wheelus? No other meaning can be given it consist. 
ently with the view that by this paper he intended to 
dispose of all his property. It is clear that he did g0 
intend, and equally clear that the only construction 
which can effectuate that intention is the one just 
stated. Assume that nothing can be inserted, as is go 
strongly contended, is the will as it stands intelligible, 
viewed from the position in which the testator stood 
when it was made, and gathering by extrinsic evidence 
the circumstances then surrounding him for that pur. 
pose? A case coming as close to this in its facts as any 
other cited in the argument is that of In re Bassett's 
Estate (Perkins vy. Fladgate), L. R., 14 Eq. 54. The tes- 
tatrix there made a will which she declared to be her 
last will and testament, by which she appointed an 
executor, and after giving several legacies, proceeded 
as follows: ‘“‘After these legacies and my doctor's 
bills and funeral expenses are paid, I leave to my sister 
Mary Perkins, * * * without any power of control 
whatsoever of her husband, John Perkins. In case of 
her death to be equally divided amongst the children 
or grandchildren.” This was held to be a good gift of 
the residue of the estate. Sir James Bacon, V. C., in 
his opinion, says: ‘‘I should feel the greatest objec- 
tion to supplying any words in a will, but I do not 
think this will unintelligible as it stands, and accord- 
ingly I do not see the necessity of supplying any 
words. I read the will as intended to dispose of the 
whole of testatrix’s estate and effects. That must have 
been her intention, as is generally the case, when she 
set about making her ‘last will and testament,’ that 
would vest the whole of her estate in the executor. 
Then she gives certain legacies which it was the duty 
of the executor to pay. Then she says: ‘After these 
legacies * * * are paid, I leave to my sister Mary 
Perkins, * * * without any power or control 
whatsoever of her husband, John Perkins. In case of 
her death to be equally divided amongst her children 
or grandchildren.’ The intention of the testatrix is 
express. If I could find any indication of an intention 
to give any thing else, as for instance a legacy of £500, 
it would be different; but what other meaning cau be 
attributed to these words except that which I have 
suggested? What answer can be given to the question, 
‘What did she mean to leave?’ except this; the en- 
tirety of the residue of her estate. Where then is the 
difficulty? No doubt the word ‘ residue,’ if supplied, 
would satisfy the meaning; but that only shows that 
the meaning of the testatrix may be expressed by other 
words than those which she has used. The cases which 
have been cited furnish no rule whatever for the inter- 
pretation of the present case. If the whole of the 
property had been realized and placed on a table, the 
executor must have first paid out the legacies, and then 
handed over all the rest to the testatrix’s sister.” The 
same argument presented in this was presented in that 
case, as shown by brief of counsel in the report of that 
case, and yet the conclusion of the vice-chancellor was 
as above quoted. There was no language whatever in 
that will to show how much was left to Mary Perkins, 
and yet, as it was clear that the testatrix set about 
making her last will and testament, and there was N0 
other disposition of her property after certain legacies 
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except the one before the court for construction, it was 
beld that the intention was to give the residue. All 
that is said in favor giving effect to that may with 

ual force be said of the will now before the court. 
The case of Mohun v. Mohun, 1 Swanst. 201, cited by 
complainants, and favorable to them, was decided 
three-quarters of acentury ago, and is not authority 
even in England now, as is evident from the decision 
in the case In re Bassett’s Estate, supra. While the 
case of Hawman v. Thomas, 44 Md. 30, strongly relied 
on by complainant’s counsel, is very much like the case 
at bar, still it does not appear from the report of the 
case that the facts were as here. The part of the will 
there construed is stated in the report to be the sec- 
ond clause. How many other clauses in the will there 
were is not shown in the report of the case. It does 
not furnish simply and clearly the question presented 
in this case, or in the case In re Bassett’s Estate, supra. 
It is probably true however that the decision of the 
Supreme Court of Georgia, in construing this will, and 
the views of this court, are not in harmony with Haw- 
man y. Thomas. The case cited of Allen’s Ex’rs v. 
Allen, 18 How. 885, is unlike this in its facts, although 
supporting the general position of complainants as to 
the strict rule governing the admission of extrinsic 
evidence in the interpretation of wills; which position 
it is not considered necessary to controvert. U. S. 
Cire. Ct., N. D. Ga., Feb. 27, 1890. Morgan v. Huggini. 
Opinion by Newman, J. 42 Fed. Rep. 869. 





——_>___ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, Oct. 7, 1890: 

Judgment reversed, new trial granted, costs to abide 
event—Charles Kraus, administrator, etc., appellant, 
v. Long Island Railroad Company. Judgment af- 
firmed with costs—Henry Allen and others, appellants, 
vy. German-A merican Insurance Company, respondent. 
—Judgment affirmed with costs—Letitia C. Baker, 
appellant, v. Oakwood, respondent.——Judgments re- 
versed, new trial granted, costs to abide event—Jean 
R. Stebbins and others, respondents, v. James Kay and 
others, appellants. Judgment reversed, new trial 
granted, costs to abide event—Toronto General Trusts 
Company as trustee, appellant, v. Chicago, Burlington 
and Quincy Railroad Company, respondent.—Judg- 
ments of Speciat Terms reversed and judgments abso- 
lute rendered, with costs in all courts—George A. Van 
Slyke, appellant, v. John S. Bash and another, re- 
spondents.—Judgment reversed, new trial granted, 
costs to abide event—Caroline Banick and another, 
respondents, v. Ann Schifferdecker, appellant. —— 
Judgment reversed, new trial granted, costs to abide 
eveut —Lydia J. Roberts, appellant, v. Stuyvesant Safe 
Deposit Company, respondent.—Judgment affirmed 
—People, respondents, v. Albert Harris, appellant.—— 
Judgment affirmed with costs—Lucy M. Terrill, re- 
spondent, v. Nancy B. Wheeler and others, appellants. 
—Judgment affirmed with costs—William Augustus 
White, respondent, v. George S. Wheeler. —Judg- 
ment affirmed with costs—Fred. H. Smith, appellant, 
v. National Benefit Society of New York, respondent. 
—Judgment affirmed, new trial granted, costs to 
abide event—James Gumble, respondent, v. Queens 
County Water Company of New York, appellant. — 

udgment reversed, new trial granted, costs to abide 
évent—Eliza Schreiper, respondent, v. United States 
Life Insurance Company of New York, appellant.—— 
Judgment affirmed with costs—Frank E. Flanders, 
appellant, v. Geo. W. Batten, respondent.——Judg- 
Ment affirmed with costs—Union Dime Savings Insti- 
tution of New York, respondent, v. Francis Neppul, 
ed, etc., appellant. —Judgment affirmed with 











costs —Union Dime Savings Institution of New York 

respondent, v. Florent Feltz, impleaded, etc., appel- 
lant.—Judgment overruling demurrer affirmed with 
costs—Heury Harbeck, respondent, v. Sarah Catharine 
Pupin and others, as executors, etc., appellants.—— 
Order affirmed with costs—Stevens Vaisin, appellant, 
v. Commercial Mutual Insurance Company, respond- 
ent.—Judgment reversed and final judgment ren- 
dered upon the demurrer in favor of defendant, with 
costs—Commercial Exchange National Bank of Chi- 
cago, respondent, v. Alphonso W. Blye, receiver, etc., 
appellant. ——Order affirmed with costs—Michael H. 
Cushman, respondent, v. Hugh M. Reynolds and an- 
other, appellants.——Order of Special and General 
Terms reversed and the application of the petitioner 
denied with costs in all courts—In re Geo. W. McLean, 
receiver of taxes, etc., v. John H. Jephson, appellant. 
—Judgment entered on decision overruling demur- 
rer affirmed with costs, with leave to answer in twenty 
days upon payments of costs in all courts—Wm. F. 
Kip, respondent, v. City of Buffalo, appellant.— 
Judgment affirmed with costs—Town of Cherry Creek, 
Chautauqua county, appellant, v. Philip Becker, im- 
pleaded, etc., respondent. ——Judgment affirmed with 
costs—Alice M. Masters, respondent, v. City of Troy, 
appellant.—Judgment affirmed with costs —George 
Ney, respondent, v. City of Troy, appellant. —Judg- 
meut affirmed with costs—Ulric Lesser, appellant, v. 
T. E. Perkins, respondent.—Judgment affirmed with 
costs—Sherman S. Rogers, respondent, v. Common 
Council of Buffalo and others. Appeal dismissed on 
the ground that the amount in controversy is less than 
$500—Frank L. Warren, appellant, v. John E. Van 
Nostrand, supervisor, etc., respondent.——Order re- 
versed and judgment on verdict affirmed with costs— 
Canajoharie National Bank, respondent, v. John F. 
Dieffendorf, appellant.—— Judgment affirmed with 
costs—Johnu EF. Morey, Jr., respondent, v. The Morn- 
ing Journal Association, appellants. ——Order denying 
writ of mandumus affirmed—People, ex rel. John R. 
Fellows, district attorney, appellant, v. Edward Ho- . 
gan, police justice, respondent.——J udgment reversed, 
new trial granted, costs to abide event—Abbie F. Wal- 
kins, respondent, v. Eben C. Reynolds, etc. ,appellants, 
—Judgment affirmed with costs—Isabella Young, by 
guardian, etc., appellant, v. George W. Johuson, re- 
spondent.—— Judgment reversed, new trial granted, 
costs to abide event—Thomas H. Thorn and another, 
appellants, v. James Sutherland and another, respond- 
ents.—- Judgment affirmed with costs—Austin T. 
Miner, appellant, v. New York Central and Hudson 
River Railroad Company, respondent.—— Judgment 
affirmed with costs—National Bank of Gloucester, re- 
spondent, v. John Cox and others, appellants. — 
Judgment affirmed with costs—William Arudt, re- 
spondent, v. New York Central and Hudson River 
Railroad Company.——Judgment affirmed with costs— 
Henry Wright, respondent, v. Charles Baller and an- 
other, appellants. ——Order of General Term reversed 
and judgment of the General Sessions affirmed—Peo- 
ple, appellant, v. Thomas Moran, respondent.— J udg- 
ment affirmed—People, respondent. v. Schikiok Ingigo, 
appellant.—— Judgment affirmed—People v. William 
Glynn, appellant.—Judgment affirmed—People, re. 
pondents, v. Joseph Wood, appellant.——Judgment 
affirmed, new trial granted, costs to abide event—Me- 
chanics and Traders’ National Bank of New York, re- 
spondent, v. Corneilus J. Winant, impleaded, etc., ap- 
pellant.——Judgment affirmed with costs—Importers 
and Traders’ National Bank v. William H. Peters, re- 
ceiver, etc., appellant; Everett Brothers and others, 
respondents. ——Judgment reversed, new trial granted, 
costs to abide the event—Catherine McGovern, admin- 
istratrix, etc., appellant, v. Central Vermont Railroad 
Company, respondent.——A ward modified by increas- 
ing the same to $8,136 and as thus modified affirmed 
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with costs—Willis B. Sayre, claimant, appellant, v. 
State, réspondent.——Judgmeut affirmed with costs— 
Jerome D. Flint, sale overseer, etc., appellant, v. Shep- 
ard Rowell, respondent.—Judgment affirmed witb 
costs—Horatio Ballard, respondent, v. Michael Vehala, 
appellant.——Judgment affirmed with costs—George 
B. Cahoon, appellant, v. Theodore W. Bayard, re- 


spondent. 
SECOND DIVISION. 


Motion to amend remittitur granted by allowing Ed- 
win Conant to answer over within twenty days on pay- 
ment of the costs of this court and the court below — 
Charles S. Turner, respondent,v. Edwin Conant, appel- 
lant.——Motion for re-argument denied with $10 costs— 
August C. Nanz,appellant, v. Jesse Oakley, respondent. 
— Order affirmed and judgment absolute rendered 
aguinst the appellant with costs—Wm. P. Abendroth, 
respondent, v. Manhattan Railway Company and New 
York Elevated Railway Company, appellants. —Judg- 
ment affirmed with costs—Margaret Bohan,respondent, 
v. Port Jervis Gas-light Company, appellant.—— Judg- 
ment affirmed with costs—Jacob Lorillard, respond- 
ent, v. William P. Clyde and another, appellants. —— 
Judgment affirmed with costs — Edward Starum, re- 
spondent, v. George H. Bostwick, appellant.—— Judg- 
ment reversed and a new trial granted, with costs to 
abide the event—Thomas White and another, appel- 
lants, v. City of Brooklyn, respondent.—— Judgment 
affirmed with costs— Meritt G. Sawyer, appellant, v. 
Thomas J. Wayne, respundent.——Judgment reversed 
and a new trial granted, with costs to abide the event 
unless the plaintiff stipulate within twenty days to de- 
duct from the recovery $203 withinterest from August 
3, 1880, and in that event the judgment as so modified 
is affirmed without costs in this court to either party— 
Johu T. Kelley and another, respondents, v. Francis 
H. Leggett and others, appellants.—— Judgment af- 
firmed with costs—Anna Geils, appellant, v. William 
H. Beadleston and others, respondents.—— Order af- 
firmed and judgment absolute rendered against the ap- 
pellants with costs—Joseph M. Koehler and another, 
appellants, v. Edward Sanders and another, respond- 
ents..—Judgment affirmed with costs—Louis Engle- 
horn, respondent, v. Alexander H. Rutlinger and 
another, appellants. —— Judgment affirmed with costs— 
John Thomas, treasurer, etc., appellant, v. Harriet E. 
Harmon, respondent. ——J udgment affirmed with costs 
— Alfred Hickenbottom, respondent, v. Delaware, 
Lackawanna and Western Railroad Company, appel- 
lant.—— Judgment reversed, new trial granted, with 
costs to abide event unless within twenty days the 
plaintiff stipulate to deduct $1,951.13, from the judg- 
ment, in which event it is as so modified affirmed 
with costs — Margaret D. Griswold, respondent, v. 
Metropolitan Elevated Railroad Company and another, 
appellants. —— Judgment affirmed with costs — David 
H. Flack and others, appellants, v. Village of Green 
Island, respondent.——Judgment affirmed with costs— 
William Emmeluth, respondent, v. Home Benefit As- 
sociation. ——J udgment affirmed with costs—Elbert S. 
Jennison and another, appellants, v. Citizens’ Savings 
Bank of Jefferson, Texas, respondent. —— Judgment 
reversed, new trial granted, with costs to abide the 
event—Fausto Cosulich and others, respondents, v. 
Standard Oil Company of New York, appellant.—— 
Judgment affirmed with costs — Nelson K. Hopkins, 
respondent, v. Mary A. Ensign and another, appel- 
lants.——Order reversed and the judgment entered on 
the verdict is affirmed with costs — Lineas Le Barron, 
appellant, v. Samuel Babcock and others, respondents. 
Jadgment reversed and a new trial granted, with costs 
to abide the event unless the plaintiff stipulate withiu 
twenty days to deduct $1,187.50 and interest from Au- 
gust 22, 1882, from the judgment, in which case the judg- 
ment as so modified is affirmed without costs to either 
party—Mary L. Day, respondent, v. Joseph A. Jameson 





—$— 
and others,appellants.——Judgment affirmed with com 
—Jacob T. Houseman, respondent, v. William H. J. By. 
dine, appellant.—— Judgment affirmed with costs— 
Henry Martin, President of the Manufacturers and 
Traders’ Bank of Buffalo, respondent, v. Thomas y. 
Welch, receiver, ete., appellant.——Judgment affirme 
with costs—In the matter of the application of the 
Commissioners of the State Reservation at Niagara, 
etc.——Judgment affirmed with costs—People, ex rel, 
Henry D. Nicoll, appellant, v. New York Infant Assy. 
lum, respondent.—Judgment modified by deducting 
therefrom the amount deposited in the Metropolitay 
Trust Company of New York, under the stipulation 
of December 10, 1889, and as modified affirmed without 
costs in this court to any party—Augustus Frank and 
another, trustees, etc., appellants and respondents, y, 
Erie and Genesee Valley Railroad Company and others, 
respondents and appellants. —— Judgment affirmed 
with costs—Alfred C. Van Wagoner, appellant, v. Eze. 
kiel Terpenning, ‘respondent.—— Judgment affirmed 
with costs—George V. B. Frost, appellant, v. W, £. D, 
Stokes, respondent, and W. E. D. Stokes, respondent, 
v. George V. B. Frost, appellant.——Judgment affirmed 
with costs—Frank W. Elwood, respondent, v. City of 
Rochester and another, appellants. —— Appeal dis. 
missed with costs — People, ex rel. Lafayette £ 
Pruyne, ‘appellant, v- Charles H. Watts, respondent. 
—Judgment affirmed with costs — George H. Still. 
well, superintendent, etc., appellant, v. John F. Coons, 
overseer, etc., respondent.——J udgment affirmed with 
costs—George W. Kenyon and another, respondents, 
v. Knights Templar and Masonic Mutual Aid Associa 
tion, appellants.—— Judgment affirmed with costs— 
Village of Carthage, respondent, v. Carlos L. Fred- 
erich, appellant. —— Judgment affirmed with costs— 
Susan Shad and others, appellants, v. Adam Schad, re 
spondent. Judgment affirmed with costs — Robert 
M. Clare, survivor, etc., respondent, v. Samuel Lock- 
wood, appellant.—— Judgment affirmed with costs— 
Lucy E. B. Sautee and another, administrators, etc., 
respondents, v. New York, Lake Erie and Weatern 
Railroad Company, appellant.—— Judgment affirmed 
with costs—Lake Ontario National Bank, respondent, 
v. David H. Judson and another, appellants.—Judg- 
ment ‘affirmed jwith costs — Lake Ontario National 
Bank, respondent, v. David H. Judson, appellant.— 
Judgment affirmed with costs — Hannah P. Vander- 
beck, appellant, v. City of Rochester, respondent.—- 
Judgment affirmed with costs-— Lyman Bickford and 
another, appellants, v. Isaac H. Sutherland, respond- 
ent.— Order affirmed and judgment absolute ren- 
dered against appellants with costs—Charles B. Ever- 
son, respondent, v. R. Nelson Gere and others, appeél- 
lants. 





——_+___—_—__ 


NOTES. 
N his brief in People v. Richards, 108 N. Y. 137, on the 
question whether breaking into a burial vault 1s 
burglary, Mr. Louis Marshall said: ‘A bird-cage 18 
not a building, neither is a wig-box, nor a dog-keunel, 
nor a hen-coop.”’ 


In his brief in Fallon v. Lawler, 102 N. Y. 228, Mr. 
Frederick A. Ward said: ‘‘ Nor where he contracts for 
the best North river brick, can he be obliged to take 
North river brick of an inferior or even good quality, 
much less Jersey brick of as mauy colors a3 Was 
Joseph’s coat.” 

Mr. Chas. M. Davison, in his brief in Smith v. Cole, 
109 N. Y. 436, said that in a certain event, “the 
grantees, like plaintiff, could justly exclaim in the 
tragic language of the great apostle of the Gentiles: 
‘Of all men we are the most miserable.’ The court 
took care that they should not thus suffer. 
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CURRENT TOPICS. 


N speaking of ‘‘Mr. Freeman and his hundred 
volumes,” the Chicago Legal News says: ‘‘No 
other reporter in the world can show such a record, 
* * * The superior literary style, the fine typog- 
raphy, the substantial binding and the excellent 
paper, place this hundred volumes of Mr. Freeman’s 
reports in advance of any other hundred volumes of 
reports in the world. This is a great record of 
faithful, skillful, legal labor to go down through 
the ages to the lawyers of the future.” Mr. Free- 
man is certainly a veteran reporter, and we do not 
know of any other who has ever issued a hundred 
volumes. But being a veteran, he ought, in our 
judgment, to have learned to make shorter and 
clearer head-notes. We understand that he defends 
his plan on the ground that the lawyers in Illinois 
like it, and demand such exhaustive head-notes. If 
that is so, then they are old enough to have learned 
better. This plan of head-notes ought to be dis- 
carded for something more comprehensible at a 
hasty glance. Probably Mr. Sickels is the next 
oldest reporter in this country. He has issued sev- 
enty-five volumes. In typography we think they 
areon the whole superior to the Illinois Reports, 
but neither compare favorably with the English 
reports of fifty yearsago. In binding all our reports 
are very inferior to the English. Considering the 
intricacy and novelty of many of the New York 
cases, we believe Mr. Sickels’ work to be superior to 
Mr. Freeman’s, but they must both yield to Com- 
stock, Selden, Kernan and Chaney. Except for the 
last named of these reporters we cannot say that the 
art of reporting has improved in a quarter of a cen- 
tury. As cases increase it would seem that the 
reporters ought to study brevity, but many of them 
are more long-winded than the ancients, and the 
reports are padded beyond endurance witli tedious, 
superfluous statements, diffuse head-notes and syn- 
opses of unimportant and trite arguments. We do 
not approve the omnibus reporting of the West Pub- 
lishing Company, but considering the immense 
amount of matter they put forth, and the hurry in 
which it is done, we feel bound to say that gener- 
ally their head-notes are good, and much better 
than the average of the official reporters’ work. It 
must be said of Mr. Freeman’s head-notes however 
that they usually contain information of the facts 
of the case in some one or more of their numerous 
paragraphs, whereas many reporters do not give any 
hint of the facts, so that the student really can form 
no idea of what the case is about, except by guess 
and inference. 


_ We try to keep track of the ‘“‘Animal Kingdom 

in Court,” and of late have recorded some of the 

legal holdings in respect to the great members of 
Vor. 42— No. 16. 





the brute creation—the elephant, the bear, the 
bull, with a descent as far down the scale as chick- 
ens. One of the smallest of animals, the snail, has 
been a long time in crawling into court, but at 
length he has arrived, as we learn from the follow- 
ing from Law Notes: ‘‘An amusing case occurred in 
a police court last month. A lady living on one 
side of a wall complained that a lady living on the 
other side did not keep her snails in order, but 
allowed them to come over the top and damage her 
dahlias. For the defense it was contended that 
the snail is ‘elusive beast,’ and cannot be kept 
under control; and further, that the complainant’s 
flowers had been damaged by her own snails. There 
was no evidence whose snails they were which did 
the injury, and ultimately the parties compromised. 
But we imagine that there was a very good defense. 
The case is somewhat analogous to that where the 
defendant grew thistles and the seeds escaped on to 
his neighbor’s land.” 


Under the heading of ‘‘ Inequalities in the Law” 
we find in a recent newspaper some pertinent com- 
ments on a remarkable discrepancy in our Penal 
Code between the punishment for abortion and that 
for burglary. The Code enacts that unlawfully 
entering an inhabited house at night shall be bur- 
glary in the first degree, punishable by not less than 
ten nor more than twenty years’ imprisonment. The 
Code enacts that causing the death of a woman by 
criminal abortion shall be manslaughter in the first 
degree, punishable by not less than five nor more 
than ten years’ imprisonment. This is thought to 
illustrate the common-law tendency to deal more 
severely with offenses against property than with 
those against human life. In the enforcement of 
these provisions a court on Long Island recently 
sentenced a man to five years’ imprisonment for 
causing the death of a woman by abortion, and 
another to seventeen years and six months’ impris- 
onment for burglary. There may be circumstances 
not apparent which influenced the court to pro- 
nounce these apparently unequal sentences, but it 
may well be questioned whether the law is not at 
fault. The crime of abortion is a doubly heinous 
one, an offense at once against human life and the 
chastity of women. Burglary, it is true, involves a 
possible danger to human life, but this possibility 
should not be enhanced above the certainty of the 
other. This discrepancy reminds one too forcibly 
of the administration of criminal justice in Texas, 
in which a mule’s life is frequently held more dear 
than a man’s. 


It seems that Mrs. Edith Sessions Tupper has sued 
the Buffalo superintendent of police, Morin for 
damages for causing her arrest in Canada upon a 
telegram. The lady went to Toronto to visit rela- 
tives, and on her arrival was arrested by the Cana- 
dian police in supposed compliance with a telegram 
from Morin, and was imprisoned some hours before 
she could establish her identity to the satisfaction 
of the officers. We do not know of any legal 
authority to arrest upon telegrams, and we sincerely 
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hope that some stout man will yet assume the 
responsibility of shooting the officer who tries to do 
it — first making sure that he is in a jurisdiction in 
which such extreme resistance to illegal arrest is 
held justifiable, and not manslaughter. This is the 
only way to but a stop to this unwarrantable and 
outrageous practice. The only case exceeding Mrs. 
Tupper’s in enormity of which we have heard is that 
recorded by Mr. Andrew Lang, in his ‘‘ Old Friends, 
or Epistolary Parody,” in which Monsieur Lecocq, 
the French detective, employs Mr. Inspector Bucket, 
the detective in ‘‘ Bleak House,” to kidnap for him 
Count Fosco, of ‘‘The Woman in White,” wanted 
in France for political crimes, and Mr. Bucket, by a 
pardonable mistake, kidnaps Mr. Pickwick, who is 
at the Count’s house for the purpose of sampling a 
new variety of punch. 


Mr. Elbridge Gerry, great patron saint of societies 
for the prevention of cruelty to children and other 
animals, is interesting himself in trying to procure 
the amendment of our statute of 1887 fixing the age 
of consent to marriage in females at sixteen, by 
putting it at fifteen. The same statute fixes the age 
for males at eighteen. The common law fixed the 
ages at fourteen in males and twelve in females. 
Our former statute made them sixteen and fourteen, 
we believe. The argument in favor of the change 
is that it will enable an erring girl occasionally to 
become an honest woman by marriage, which the 
partner of her error is willing to form, but which 
the law forbids. There are undoubtedly such cases, 
but they must be very rare. The same reasoning 
would render advisable the lowering of the age of 
consent in males. We are inclined to believe the 
law to be right as it is, and that the mischiefs of 
the proposed change would far exceed the benefits. 
We do not believe that boys and girls are fit in any 
sense to be married under the ages of eighteen and 
sixteen, even if they are then. It is not nearly so 
important to prevent shame and disgrace in a few 
extremely rare instances, as to prevent poverty and 
misery and life-long unhappiness, and possibly 
crime, by enabling immature and impulsive young 
persons to bind themselves together and heap bur- 
dens on their families and the public, and give rise 
to still greater shame and disgrace. We are in 
favor of ‘‘easy marriage,’ but only between those 
who are physically, mentally and morally fit to con- 
tract it, and boys and girls are very rarely so fit 
under eighteen and sixteen years of age. 


It seems to be distinctly understood that a humor- 
ous brief is never thrown away upon the ALBANY 
Law JouRNAL. Just now we receive one from Mr. 
F. A. Waddle, of Ottawa, Kansas, in the case of Mrs. 
Amick against the Kansas Farmers’ Fire Insurance 
Company, which does more credit to the attorney 
than to his printer. He starts out with saying that 
‘* Mrs. Amick unfortunately took out a policy,” and 
her property being burned, ‘the aforesaid alleged 
company demurred and objected and excepted in 
the usual way.” He calls the defendant a ‘ con- 








cern” and a ‘‘gang.” He says “Mrs. Amick cap. 
not be held responsible for their agent’s embezzl. 
ment of the $10 premium. The probability js th 
he only stole it before the other officers had a chance 
to do so,” and that ‘‘ the owner of the Abilene cop. 
cern seems to have adopted the threat of Mrs, Micay. 
ber, ‘If Mr. Micawber’s creditors will not give him 
time they must take the consequences.’ And Mr, 
Amick seems to have given much time, and has also 
taken the ‘consequences’ up to date.” Mrs, A, it 
seems, got judgment on her policy, and the present 
suit was to restrain the collection of it, on the 
ground that it will be an ‘irreparable injury” to 
them to pay it, and the basis of the suit is that “the 
company ‘resolved’ within itself to reinsure or can. 
cel Mrs. Amick’s policy after her property had been 
in ashes several weeks.” ‘‘ Their theory is that 
they have plenty of funds to pay expenses of litigs. 
tion with the unfortunate woman, but no funds to 
pay her loss.” The suit seems ingenious, and so far 
Mr. Waddle has had the worse of it. There is no 
doubt that ‘‘ for ways that are dark and tricks that 
are vain, the heathen” insurance company “is 
peculiar.” We wish him well for his plain speak- 
ing. 


‘* King Lear” is the tenth issue of the Bankside 
Shakespeare series by the New York Shakespeare 
Society, with an introduction by Alvey Augustus 
Adee. The introduction is a very learned, acute 
and interesting piece of work. The players’ textof 
1608 of 2986 lines grew to 3278 in the folio of 1623, 
Mr. Adee gives a very amusing account of misprints 
which disfigured the first editions, some of which 
would be incredible to anybody but an editor. The 
great majority of obscurities in Shakespeare are 
probably attributable to the stupidity of printers 
and the carelessness of correctors. Even in this 
present volume, prepared and overlooked with the 
most assiduous care, we find the following at page 
57 of the introduction: ‘‘ Upon genuine melancholy 
mania and irresolution is gratified a deliberate 
assumption of madness,” etc. Of course it is easy 
to read eraFTeD for gratified, but the misprint 
shows how easy it is for the most accurate printers 
and the most expert editors and correctors to make 
a slip. Mr. Adee very neatly satirizes Furnivall’s 
ridiculous description of Lear as ‘ the first Ingrati- 
tude and Cursing Play,” by describing ‘‘ Timon” a 
‘the Vexed with Human Nature and Scolding Like 
a Wet Hen Play.” But we fear that Mr. Adee 
grows a little wild in his chapter on “ plackets.” 
We must still take leave to agree with White that 
‘‘plackets” means pockets, and that when Edgar 
says ‘“‘keep thy hand out of plackets” he gives 
advice that would be wholesome for the legal pro- 
fession. 





NOTES OF CASES. 


N Hays v. Jordan, Supreme Court of Georgia, July 
28, 1890, plaintiffs delivered to defendant 4 
piano, she giving her notes ‘‘ for value received for 
the rent.” Plaintiffs were to retain title till all 
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notes ' were paid, but upon the payment of said 
notes “given for the use of this piano” title was 
to pass to the ‘‘lessee.” Upon default in payment 
the piano was to be returned. Held, to be a con- 
ditional sale, and not a lease, and upon recovery of 
the piano the money already paid should be returned, 
after deducting the proper amount for the use of the 
piano. The court said: ‘‘Although the contract 
does use the term ‘rent,’ and states that the notes 
are given for the ‘use’ of the piano, we do not so 
construe it, but regard it, not as a lease or renting, 
but as a conditional sale, with title reserved in the 
vendor until the purchase-price is paid. Guilford v. 
McKinley, 61 Ga, 232. The entire $350, styled ‘ rent,’ 
is made payable within six months from the date of 
the transaction, and is the stipulated value of the 
piano, and the consideration for a bill of sale to be 
given when the full amount is paid; and the sale of 
the piano, and not the renting thereof, is evidently 
the real end and basis of the contract. The Supreme 
Court of the United States, in passing upon a simi- 
lar contract, say: ‘ Nor is the transaction changed 
by the agreement assuming the form of a lease. In 
determining the real character of a contract courts 
will always look to its purpose rather than to the 
name given it by the parties.’ Hervey v. Locomotive 
Works, 93 U. S. 672. Mr. Justice Davis, in the opin- 
ion, cites Murch v. Wright, 46 Ill. 487, in which it 
was held, as to a contract of this character, ‘ that it 
was a mere subterfuge to call the transaction a 
lease,’ and says: ‘It is true the instrument of con- 
veyance purports to be a lease, and the sums stipu- 
lated to be paid are for rent; but this form was used 
to cover the real transaction as much so as was the 
rent of the piano in Murch v. Wright. There the 
price of the piano was to be paid in thirteen months, 
and here that of the engine * * * in one year. 
It was evidently not the intention that this large 
sum should be paid as rent for the mere use of the 
engine for one year. If so, why agree to sell and 
convey the full title on the payment of the last 
installment? In both cases the stipulated price of 
the property was to be paid in short installments, 
and no words employed by the parties can have the 
effect of changing the true nature of the contracts.’ 
Thecourts now uniformly hold that such contracts are 
not leases, but are conditional sales. It was so held 
where parties expressly contracted that ‘no agree- 
ment of sale of said piano-forte is implied.’ Gerow 
v. Costello, 11 Colo. 560. See also Miller v. Steen, 
30 Cal. 402; Manufacturing Co. v. Cole, 4 Lea, 439; 
Knittel v. Cushing, 57 Tex. 354; S. C., 44 Am. Rep. 
598; Loomis v. Bragg, 50 Conn. 228; 8. C., 47 Am. 
Rep. 638; Manufacturing Co. v. Graham, 8 Ore. 17; 
Lweas v. Campbell, 88 Ill. 447; Greer v. Church, 13 
Bush, 430; Gerrish v. Clark (N. H.), 13 Atl. Rep. 
870; Garham v. Holden (Me.), 9 id. 894; Currier v. 
Knapp, 117 Mass, 824; Carpenter v. Scott, 13 R. I. 
477; Sage v. Sleutz, 23 Ohio St. 1; Machine Co. v. 
Holcomb, 40 Iowa, 83; De Saint Germain v. Wind 
(Wash. T.), 13 Pac, Rep. 753; Whitcomb v. Wood- 
worth, 54 Vt. 544; Hintermister v. Lane, 27 Hun, 497. 
The contract being then a conditional sale, and not 
4 lease, and the payments made thereunder not rent 





but purchase-money, the plaintiffs have no right to 
retain them as rent; and there is no express stipu- 
lation that they shall be treated as a forfeiture. 
‘Forfeitures are abhorred in equity and are never 
favored in law,’ and provisions for forfeitures are 
regarded with disfavor, and construed with strict- 
ness when applied to contracts, and the forfeiture 
relates to a matter admitting of compensation or 
restoration. Where adequate compensation can be 
made, the law in many cases, and equity 1n all cases, 
discharges the forfeiture upon such compensation 
being made. The law inclines to remedy breach of 
condition by damages rather than by forfeiture. 
Code, § 2295; Story Eq. Jur., §§ 1312, 1314, 1316, 
et seg. ‘On a sale reserving title till the price is 
paid, many of the cases hold that partial payments 
are forfeited on default of the residue, but in courts 
possessing equity powers the modern tendency is to 
allow the seller who rescinds a contract for default 
after receiving a part of the price to retain only so 
much as will compensate him.’ Newm. Sales, § 306; 
Preston v. Whitney, 23 Mich. 260, 267; Johnston v. 
Whittemore, 27 id. 463, 470. In this case, under 
the practice in this State, it was within the power of 
the court to mould the verdict so as to do full jus- 
tice to the parties, and in the same manner as a 
decree in equity. Code, §§ 3082, 3562; Acts 1884-85, 
p. 36; Acts 1887, p. 64. Although the plaintiffs 
elected to take the piano, and not to take a money 
verdict for damages, as they had a right to do under 
section 3564 of the Code, yet we do not think that 
they were entitled to recover the piano and retain 
all the money received from the defendant. We 
think that under our law the court should have 
instructed the jury to so mould their verdict as to 
do justice to all parties, and should have instructed 
them that if the plaintiffs elected to take the spe- 
cific property, and a part of the purchase-money had 
been paid, the plaintiffs were entitled to recover the 
property itself; but before they could recover they 
must return the money which the defendant had 
paid them, after deducting a proper amount for the 
use of the piano, if the use was of any value to the 
defendant, which amount the jury should arrive at 
from the evidence, finding the balance, with inter- 
est, in favor ef the defendant against the plaintiffs, 
the piano to be returned to the plaintiffs upon pay- 
ment to the defendant of the amount thus found.” 
To same effect, Latham v. Sumner, 89 Ill. 283; 
8. C., 31 Am. Rep. 79; Zine v. Roberts, 48 Conn. 
267; S.C., 40 Am. Rep. 170; notes, 31 Am. Rep. 
81; 40 id. 21. 


In Embler v. Town of Wallkill, 57 Hun, 384, the 
court said: ‘*‘ While the plaintiff was riding on the 
top of a load of hay along one of the public high- 
ways of the town of Wallkill, he was struck in the 
face by the stub of an overhanging branch of a 
tree and scraped off the load, and precipitated to 
the ground and severely injured. The action was 
brought against the town tor the recovery of the 
damages sustained by the plaintiff by reason of such 
injuries, and the basis of the action 1s the negligence 
of the bighway commissioners in failing to maintain 





304 


THE ALBANY LAW JOURNAL. 








the road in question in a condition of safety for 
travellers.” ‘*Commissioners of highways are 
charged with the duty of active vigilance and 
watchfulness in ascertaining the condition of the 
highways, and they must exercise proper care in 
their maintenance in a reasonably safe condition for 
all ordinary travel. Such are the duties imposed 
upon those officers by the law, and when they are 
not discharged, and injury results to a traveller from 
a failure in their performance, without his fault, he 
has a cause of action for the damages sustained by 
reason of such negligence. At the common law the 
the towns were not liable for the negligence of such 
commissioners, because they are neither the agents 
nor servants of the town, and the commissioners 
were personally liable for the consequences of their 
own negligence, but now in this State the Legisla- 
ture has intervened by statutory enactment and im- 
posed a liability upon the towns in all cases where 
the commissioners would be personally liable. The 
statute is wise and salutary and furnishes a more 
certain and adequate remedy and satisfaction for 
injuries resulting from the negligence of public 
officials. Upon the facts and the law this is a plain 
case for the plaintiff. The tree in question stood 
upon the side of the highway, and its branches hung 
over the travelled portion of the road so low as to 
leave a space sufficient for the passage of a load of 
hay, and that condition had existed for more than 
ten years. Those facts presented a case of inexcus- 
able negligence, and there is no principle which 
will exonerate the town from the liability resulting 
therefrom.” 


In Durgin v. American Express Company, Supreme 
Court of New Hampshire, July 25, 1890, it was said: 
‘Common carriers may limit their common-law lia- 
bility by express contract against risks not arising 
from their own negligence. Merrill v. Express Co., 
62 N. H. 514; Rand v. Transportation Co., 59 id. 
863; Barter v. Wheeler, 49 id. 9, 30; Moses v. Rail- 
road Co., 24 id. 71, 90. The receipt, signed by the 
defendants’ agent and servant at the time of the 
delivery of the package, was taken by the plaintiff 
as evidence of the fact and purpose of its delivery, 
and of the terms and conditions on which the 
defendants received it. The receipt was contained 
in a book of blank receipts previously furnished by 
the defendants for the use of the plaintiff, and the 
written portions were in his handwriting, and the 
law presumes that the contents were known to him. 
The plaintiff understood it to be the shipping con- 
tract, and in the absence of fraud, by receiving it 
without objection, he is conclusively presumed to 
assent to its conditions. Merrill v. Express Co., 62 
N. H. 514; Grace v. Adams, 100 Mass. 505. It is 
now generally held that the responsibility imposed 
on the carrier of goods by the common law may be 
restricted and qualified by express stipulation, 
where such stipulation is just and reasonable; and a 
stipulation that the carrier shall be informed as to 
the value of the goods delivered to him for carriage 
as affecting the risk and the degree of care required 
is clearly reasonable, In Moses v. Railroad Co., 24 





————— 
Hun, 90, while adhering to the rule that the legal 
responsibility of a common carrier cannot be dig. 
charged by a public notice, the court say: ‘We do 
not mean to hold that there are no cases in which 
the carrier may, by notice, define and qualify his 
responsibility. It may be quite reasonable that he 
should insist on proper information as to the value 
of the article which he carries, This would not 
seem to be any infringement upon the principle of 
the ancient rule. He must have a right to know 
what it is that he undertakes to carry, and the 
amount and extent of his risk. We can see nothing 
that ought to prevent him from requiring notice of 
the value of the commodity delivered to him, when 
from its nature, or the shape and condition in which 
he receives it, he may need the information; nor 
why he should not insist in being paid in propor. 
tion to the value of the goods and the consequent 
amount of his risk.’ In conformity with these 
views, conditions and stipulations designed to secure 
to carriers information as to the character and value 
of the articles delivered to them, and to limit their 
responsibility to the amount and extent of the risk 
apparently assumed by the carrier and paid for by 
the customer, are upheld as just and reasonable, 
Duntley v. Railroad Co., 65 N. H. —; Edw. Bailm, 
(2d ed.), §§ 567-569; Hart v. Railroad Co., 1120.8 
331; Graves v. Railway Co., 137 Mass, 33; Little v. 
Railroad Co., 66 Me. 239; Magnin v. Dinsmore, 62 
N. Y. 35; Railway Co. v. Weakly, 50 Ark. 397. The 
stipulation as to an agreed valuation inserted in the 
shipping receipt taken by the plaintiff was designed 
to determine the extent of the defendants’ liability 
in case of loss of the goods, and the plaintiff so 
understoéd it. The plaintiff also knew that the 
freight charges were proportioned to the nature and 
extent of the risk, and although in this instance the 
express charges were not mentioned, the presump- 
tion is conclusive that the plaintiff knew that the 
rate would be largely increased if it was fixed by 
the actual value of the package. The case states 
that the plaintiff had previously sent thousands of 
packages and boxes by the defendants, the value of 
which in many instances exceeded $50, and that the 
price fixed by the defendants for the carriage of the 
box in controversy was seventy-five cents, when, if 
the actual value of the goods had been stated, the 
regular express charge would have been $3.75. It 
does not change the case that the price of carriage 
was not mentioned, or that no inquiries were made 
as to the value of the contents of the box. The 
plaintiff understood that the rate would be accord- 
ing to the regular express rates for the carriage of 
a box agreed to be of the value of $50. The plain- 
tiff understood that he was securing transportation 
of the box to New York at a reduced rate (in fact 
at one-fifth of the regular rate) by calling the value 
$50 and assuming a portion of the risks of carriage 
himself; and having agreed upon « valuation for 
the purpose of fixing the express charges, he cannot 
insist that the goods are of greater value for the 
purpose of increasing his claim for damages for the 
loss. Nor is it material whether the loss arose from 
the negligence of the defendants or some other 
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cause. The defendants agreed to respond in a sum 


not exceeding $50 in case of loss, and for the pur- 

of the contract of transportation between the 

ies to the contract the goods have no greater 
value, Hart v. Railroad Co., 112 U.S. 331, 341; Graves 
y, Railway Co., 137 Mass. 33; Hill v. Railroad Co., 
144 id. 284. If the question is raised in this case, 
it seems to be settled by great weight of authority 
that a common carrier cannot stipulate for exemp- 
tion from responsibility for the negligence of him- 
self or his servants on grounds of public policy, 
even by express contract. Railroad Co. v. Lockwood, 
17 Wall. 357; Liverpool, etc., Steam Co. v. Phenix 
Ins. Co, 129 U. 8. 397; Bank of Kentucky v. Adams 
Express Co., 93 id. 174; Willis v. Railway Co., 62 
Me, 488; Mann v. Birchard, 40 Vt. 326; Squire v. 
Railroad Co., 98 Mass. 239, 246; Railroad Co. v. 
Oden, 80 Ala. 388; Wallingford v. Railroad Co., 26 
§, 0. 258; Grogan v. Kaupress Co., 114 Penn. St. 523; 
Edw. Bailm., § 563.” 





WHY QUEEN ELIZABETH NEGLECTED 
BACON—THAT CAPIAS UTLEGATUM. 


RANCIS BACON, afterward Baron Verulam, Vis- 
vount St. Albans and Lord Chancellor of England, 
appears to have been — where his own interests were 
concerned — one of the most astute of lawyers. He 
worked against enormous odds; climbed in spite of 
them to the highest office his ambition craved; and at 
theend succeeded in averting the destruction (which 
with anybody else would have been the inevitable re- 
sult of using that office to amass private fortune), bya 
scratch or two of his pen. Even in comparison with 
modern refinements of legal chicanery, his ruses were 
marvellously conceived and executed. I should like 
to know, for instance, if it ever occurred to any law- 
yer, before or since, to reverse the maxim and take ad- 
vantage of his own wrong by seeking a penal fine, and 
then turning that fine intoasbield to avoid payment 
of great debts, and so to live in luxury by submitting 
to a paper punishment? But this is exactly what 
Bacon did. He confessed, and was punished by a 
heavy fine. He procured the assignment of this fine, 
and, when proceeded against for his vast debts, pleaded 
that a fine was a debt to the State (which I believe is 
good law to-day), and so was a prior lien or mortgage, 
which, until discharged, prevented the payment of 
any other debt or the satisfaction of any other judg- 
ment whatsoever. 

As to the confession itself there was of course, 
Bacon's personal cowardice and fear of jeopardy to 
urge it. It is of very frequent remark among iawyers 
that those who know most of ‘courts are most afraid 
ofthem. The lawyer who realizes how weak a good 
case may be, and how strong a bad case may be made 
to appear by the ingenuity and industry of counsel, is, 
most of all, upon his guard against over-confidence, 
and most anxious to keep his case out of court if pos- 
sible. I think, indeed, there is nothing that a con- 
scientious lawyer dreads more than a feeling of abso- 
lute security in the merits of his own case. For just 
48 certainly as the badness of a case isatemptation to 
superhuman exertion, just so, if one’s case is perfeot 
upon the law and the facts, the temptation may be to 
over-security in one’s method or exertion, and so to 
peril it from carelessness. And it is perfectly apparent, 
I think, from Bacon’s repeated letters of confession— 
in one of which he demands particulars, and in another 
(written before the particulars demanded can be sent 
him, or the ink dry upon his demand) he claims to be 








sufficiently advised of the bearing of these particulars, 
and promises in advance to confess to any thing: 
while yet in a third (while reiterating his stipulation 
to confess and beg for mercy), he suggests that he 
would like the benefit of counsel, and that he might 
wish to take advantage of « possible incompetency of 
his accusers—I say, I think from this most remarkable 
series of letters, half-penitential, half-technical, and 
always tenacious of all the legal rights of an accused 
man, it is evident enough that the lawyer-inustinct in 
Bacon had suggested that to confess to any thing and 
then stipulate as to the penalty with a king to whom 
he had private access, was better that to tempt the 
glorious uncertainty of the law, of whose possibilities, 
unknown as well as known, nobody was a better prog- 
nosticator than himself. The result of such a conclu- 
sion, of course, is that Lord Bacon may have been less 
black than he has been painted, and that there may 
have been some other reason than a personal under- 
standing with that monarch why King James not only 
remitted the penalty of imprisoument, which was part 
of his sentence, but immediately began, and continued 
to his death, to consult him as to measures of policy 
and of State. But I fail to see how, from any stand- 
point, it can justify any respect, much less worship, 
forthe man himself. Obsequicus beyond the obse- 
quiousness of the most subservient courtier on record, 
to royally; perfectly imperious in the assertion of his 
own opinions until assured that they were to the con- 
trary of those in office (when they were at once re- 
corded and maintained with equal imperiousness to 
the contrary effect); aud, above all, intensely selfish, 
and devoted to his own creature comforts first of all; 
he “took all knowledge for his province,” at an age 
when such a statement could only have raised a smile; 
and never to his dying day did he doubt for amoment 
his own vast importance to all human affairs! For all 
of these qualities there is, no doubt, a large excuse. 
Born in the purple, his father a lord keeper of the 
great seal of England, conscious of his own intellectual 
powers, with his earliest predilections for the public 
service, even from childhood, fostered and insisted 
upon by his elders—how could he have well been any 
thing else than he was? The queen petted him, and 
called him her ‘little lord keeper.”’ As he grew in 
years and in stature, what did he do to lessen her con- 
fidence? Why was it that she persistently refused him 
any sort of advancement, aud at last, with the most 
apparent reluctance, appointed him to a public carac- 
ity because he appeared to be the only one able to take 
a certain minor detail of the prosecution of the best 
and about the only friend he ever seems to have pos- 
sessed, and who bad lifted him out of an almost abject 
poverty (all the bitterer because unacknowledged and 
concealed) by presenting him with an estate? Whether 
the queen believed, in assigning this minor function to 
Bacon, that he would have refused it, and so absolved 
her from ang obligation to the son of her late lord 
keeper, or whether Bacon was really useful to her in 
this detail, is, of course, one of the secrets which died 
in the queenly heart, along with that other unsolved 
secret—whether she really desired the death of the 
gallant Essex. But anyhow Bacon did accept the 
function assigned him, did discharge it, and from that 
act, more even than from the bribe-taking which 
crowned him with final dishonor, has received the in- 
effable and ineffaceable stigma of the ** meanest of 
mankind.” And this brings us to the possible episode 
in Bacon’s secret history, as to which this paper has 
some speculations to offer. 

Lord Bacon, for all his astuteness as a lawyer, his 
theoretical soundness, and the far-seeing juridical 
powers of his mind, was always more of a teacher, ex- 
pounder, philosopher, and doctrinaire in law than a 
practical trier of cases and counsellor of clients. This 
phenomeuon, too, is perfectly familiar to lawyers to- 
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day. The lawyer who takes all phases of legal knowl- 
edge for his province is rarely a prosperous practitioner 
at the bar in any one of them. The writer of a suc- 
cessful text-book is seldom or never consulted, except 
through his pages; seldom or never called to sit as 
counsel in great cases involving the very specialty he 
has most exhaustively studied. And if this is habit- 
ually true in the case of «a writer upon a legal specialty, 
how much surer would it be the case when not a 
specialty, but a universality of the jurisprudential 
science is chosen? In no profession are the branches 
of theory and practice, the didactic and the forensic, 
the science and the art, so widely demarked and sepa- 
rated as in the legal profession. And to Bacon be- 
longed an excellence in the theoretical, the didactic, 
and the scientific, rather than in the practical, artistic, 
and forensic, as he himself has so repeatedly de- 
clared. 

To such shrewd observers as Elizabeth and her great 
premier, this characteristic — apparent enough to-day 
—seems to me to sufficiently account for the queen’s 
disinclination to employ Bacon as her counsel. In- 
deed, one need not conjecture; she herself said so 
plainly enough. Ina letterto Bacon (dated May 18, 
1594) Essex speaks of having suggested Bacon to the 
queen for an appointment to some legal office attached 
to the crown, and says that the queen ‘‘did acknowledge 
you had a great wit and an excellent gift of speech, 
aud much other good learning; but in law she rather 
thought you could make show to the uttermost of your 
knowledge than that you were deep.’’ And the queen’s 
verdict seems to have been and to be to-day tbe gen- 
eral verdict of her own and Bacon's posterity. Why 
should anybody try to account for Queen Elizabeth's 
action when she herself explained it in writing to the 
satisfaction of everybody ? 

Queen Elizabeth was confronted at the very threshold 
of her reign with a forest of delicate questions, upon 
the disposition of any one of which her throne, her 
peace, and her very life depended. To begin with, 
there were questions of church polity; and in those 
days, whatever his personal habit, it was impossible 
for the individual to discriminate between church and 
State, so inexorably had years of assertion, of domi- 
nance, of persecution, of martyrdom for conscience’s 
sake, impressed upon the world the power of the king 
as acting under the authority of Almighty God. More- 
over, it was the period when only Vicars of Bray (and 
England was full of them) could hold on to their 
emoluments. But, most serious of all, Elizabeth 
mounted the throne in direct teeth, not only of all 
ecclesiastical law, Catholic or Protestant, but of every 
tenet of civil law as well. She was a bastard. Her 
mother had not been the lawful wife of her father by 
any precedent known to any law, civil or divine, divine 
or civil. And yet this wonderful woman boldly seated 
herself upon a throne with claimants for which the 
country bristled; reconciled the polemical discussions 
of that throne’s subjects by public statute; shed only 
the richest and costliest blood when she shed any; 
overlooked petty offenders, and only brought the 
greatest to the block; imported a stranger into the 
arch see of Canterbury to assume the apostolical suc- 
cession and pronounce her legitimate; and, in short, 
between axe and crown herself, this marvellous woman 
(whose first maxim appears to have been that which 
was to create a Napoleon two centuries later—l’ audace, 
UVaudace, toujours Vaudace) made a tottering throne 
adamant simply by sitting on it like adamant her- 
self. 

To do this she needed strong men, bound to herselt 
by hooks of steel, the strongest she could forge. A 
weaker queen would have reasoned just to the reverse 
of this—would have taken weak men as more supple 
administrators of her will; and it would have been 
axe, not crown, and block, not palace, instead of a 
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reign which outlasted the term of most life-times, lb 
not this a perfect reason why, however so inclined, she 
dared not call Bacon to her cabinet? That he asked 
for office and volunteered service was to her a promi: 
nent indication that he was not of the breed of men 
whom offices seek. Certainly if this is the reason, it 
is one neither stupendous or inexplicable; one demand. 
ing no recondite explanations or theories brought 
from afar and developed with laborious processes of 
the inner consciousness. Why should Elizabeth give 
Bacon an office when she could hold him with prom. 
ises? Why should she waste upon flatterers the fat 
things with which, upon necessity, she could conciliatg 
foes? And besides she did not want a doctrinaire, nor 
would she trust a doctrinaire with the work, at oneg 
delicate and decisive, which she wanted done, 
But there are two circumstances connected with 
Bacon’s personal history which certainly require ex. 
planation, and yet which—(except that the handful of 
pundits who will have it that Bacon wrote Shakespeare 
explain them—as indeed they explain most things—by 
assuming that Bacon wrote the Shakespeare plays—ap- 
pear to be a fact quite overlooked, and so not explained 
at all. These two circumstances are the curious matterof 
the performance of the old historical play of “ Richard 
the Second,” and of Coke’s threat to issue a writ of 
capias utlegalum against Bacon himself. 1 leave it to 
Mr. Waites, in his forthcoming Introduction to the 
Bankside Richard the Second, to demonstrate that, if 
Bacon had alluded to his authorship of Shakespeare 
when he referred to something ‘* which, though it grew 
from me, went about in others’ names;”’ or when he 
‘said to their lordships,’”’ when they assigned him a 
certain part in the Essex trial, that ‘I having been ex- 
posed to bruits before, this would expose me to them 
more; and it would be said that I gave in evidence 
my own tales,’’—then that authorship must have been 
a very familiar and widely understood fact in all cir- 
cles at this time (and so hardly worth founding a s0- 
ciety to demonstrate to-day). But I wish to offer a 
remark or two as to that capias utlegatum, as to which 
a somewhat more solid argument than the Baconians 
are wont to offer is, it appears, framed. The story is 
as follows: 


Bacon and Sir Edward Coke were life-long enemies. 
At various times they were not only rivals for prefer- 
ment, but rivals in love affairs; and finally, when 
Bacon was chancellor, used to sit, one in equity and 
the other at common law, and overrule each other's 
decrees with an alacrity that might remind some of us 
of certain things which the historian of American jur- 
isprudence will some day be glad to blot out forever 
with a tear, or, at any rate, with an ink eraser. 

Of one of his frequent quarrels with Coke (then at- 
torney-general), Bacon wrote a complaint to his cousin 
Cecil (then the lord secretary) as follows: 


““*Mr. Attorney (Coke),’ said ‘Mr. Bacon, if you 
have any tooth against me, pluck it out, for it will do 
you more burt tban all the teeth in your head will do 
you good.’ I answered coldly in these very words, 
‘Mr. Attorney, I respect you, I fear you not, and the 
less you speak of your own greatness the more I will 
think of it.’ He replied, ‘1 think scorn to stand upon 
terms of greatness toward you, who are less than little, 
less than the least,’ and other such strange terms he 
gave me, with such insulting which cannot be ex- 
pressed. Herewith stirred, yet I said no more but 
this, ‘Mr. Attorney, do not depress me so far, for I 
have been your better, and may be again when it 
please the queen.’ With this he spoke neither I nor 
himself could tell what, as if he had been born attor- 
ney-general, and in the end bade me, ‘Not meddle 
with the queen’s business, but mine own.’ * * * 
Then he said, * It were good to clap a capius utlegatum 





on my back,’ to which I only said he could not, aud 
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that he was at fault, for he hunted up an old scent. 
Hegave me a number of disgraceful words besides, 
which I answered with silence.” 


Now, a capias utlegatum (as Bacon spells it) was a 
writ of outlawry which might issue against a person 
who refused to appear tc answer a process against him. 
[understand the * Baconiaus ” to argue from this let- 
ter as follows: 

L—Bacon had written the Richara II, which was 
treasonable. 

II. Shakespeare had been induced to flee the realm, 
lest he should be ‘** put to the question,” and so reveal 
the fact. 

I. Shakespeare having refused to appear to answer 
a process issued against him,—: Bacon—being Shakes- 
peare’s accessory (the offense being treason, in which 
there are no accessories, but all principals)—was there- 
fore liable to an outlawry because Shakespeare had 
defaulted ! 

[think I should be content to leave this proposition 
to English jurists without any further comment. But, 
for the present purposes, I will call attention to the 
fact that, granted the above, it would follow that Coke, 
Bacon's most malignant and inveterate enemy, must 
bave known that Bacon wrote Richard III, which was 
considered treason, and so had it in his power to send 
his rival (Bacon) to the block! Indeed, we would be 
rather obliged to reconstruct history a little just here, 
and show that Coke was Bacon’s best friend instead of 
his worst enemy, and actually upon this occasion inter- 
fered tu save Bacon’s life—if we are to accept the Ba- 
conian theory of the Shakesperian authorship, which 
of course among other assumptions is obliged to assume 
that it was high treason to write the Shakespeare plays. 

When Bacon (for purposes best known to himself, 
but as to which I have suggested a few considerations 
which may have moved him) pleaded guilty to the 
crime of bribery to save standing a trial before Parlia- 
ment, he not only admitted certain bribes, but went 
on to confess to almost every thing which an astute 
lawyer could imagine that a lord keeper could have 
been guilty of; confessing, in fact, like Mrs. Stowe’s 
Topsy, to every thing confessable. He himself drafted 
for the king’s signature a general pardon, in which he 
recited almost all the crimes known to the catalogue, 
aswell as the single crime of accepting bribes, and 
which, had it been signed, would have undoubtedly 
operated criminally, as a general release does in mu- 
nicipal law, to cover every thing imaginable “from 
the beginning of the world to the date of these pres- 
ents.” And amongst all the other enumerated crimes 
was this crime of high treason. But reflect again! If 
Bacon had committed high treason, he was in Coke's 
power in 1601, and Coke, who loved him not, could 
have had him hanged, cut down and disembowled, and 
his glazing eyes compelled to see his bowels burned in 
abonfire; such being the interesting penalty at that 
period for the highest crime known to English law. 
But Bacon's bitterest enemy is incapable of taking this 
capital revenge by a simple rejoinder of Bacon's “ that 
he could not, that he was at fault, and that he hunted 
up an old scent,”’ and the matter was entirely forgot- 
ten by both parties until, when drafting a general par- 
don for all possible crimes and misdemeanors, this 
trifling crime of high treason which he had once com- 
mitted occurs to Bacon, and he inserts a pardon to 
cover that! This height of absurdity our “‘ Baconian’”’ 
rises to explain by the simple suggestion that when 
Coke threatened the arrest that put this quietus of re- 
Venge upon Bacon in his power, Bacon retorted that 
the matter had outlawed! 

It happens however that no crime—least of ali the 
crime of high treason—outlaws. Only as to a civil 


claim, or the liability to certain actions, indemnities or 
costs, can statutes of limitations be passed, as every 





lawyer and almost every adult knows perfectly well- 
Mr. Spedding has conjectured that, in the period of 
Bacon’s financial troubles, he had undoubtedly at least 
once found it temporarily convenient to go without 
the realm--to cross the Channel—to avoid a process for 
debt. And let us see how perfectly consonant withall 
the circumstances is this simple conjecture! 

And first as to the precise nature, in detail, of a 
capias utlegatum. Says Jacob’s Law Dictionary: 


* Outlawry—Utlaguria.—The being put out of law; 
the loss of the benefit of a subject: that is, of the 
king’s protection. Outlawry is a punishment fora con. 
tempt in refusing to be defendant before them, and as 
this is a crime of the highest nature, being amenable to 
the justice of that court which hath authority to call 
an act of rebellion against that State or community of 
which he is a member, so it subjects all parties to for- 
feitures and disabilities, for he loses his liberam legum, 
and is out of the king’s protection.”’ 


The old lawyers were tremendous logicians always, 
as this definition proves. Observe that there is clearly 
no logical escape, in the above, from admitting that if 
you happen to have committed any offense, unless you 
come right up and let the court order rou to be hung, 
drawn, and quartered, you are losing the greatest bene- 
fit a subject can enjoy; namely, the king’s protection! 
But let us read a little further into Father Jacob’s lore: 


* Capius ullegutum is a writ that lies against a person 
who is outlawed in any action, by which the sheriff is 
commanded to apprehend the body of the party out- 
lawed for not appearing upon the exigent, and keep 
him in safe custody till the day of return, and then 
present him to the court, there to be dealt with for bis 
contempt; who, in the Common Pleas, was in former 
times to be committed to the Fleet, there to remain un- 
til he had served out the king’s pardon and appeared 
to the action; and by a special capias utlegalum (against 
the body, lands and goods in the same writ) the. 
sheriff is commanded to seize all the defendant's 
lands, goods and chattels, for the contempt to 
the king, and the plaintiff (after a requisition 
taken thereupon and returned to the exchequer) may 
have the lands extended and a grant of the goods, etc., 
and thereby to compel the defendant to appear, which, 
when he doth, if he reverse the outlawry, the same 
shall be restored to him.” 


In other words, this terrible writ was in itself mere 
contempt of court by default to appear to answer a 
process, of which contempt the mere appearance to an- 
swer indifferently as to any judgment upon the charge 
was an answerand a quashing! The purging of the 
contempt would not have affected the penalty. If con- 
victed of high treason, the prisoner could still be hung. 
drawn and quartered; but he could be hung, drawn 
and quartered with a consciousness that he was enjoy- 
ing the highest privilege of a subject—his king’s pro- 
tection, and the right to serve bis king by obeying bis 
king’s decree! If found to have committed no crime, 
the purge of the contempt acquitted him, and he went 
free of his day. And in Bacon’s case, the charge being 
nothing buta debt, Bacon by paying the debt could 
have stopped all these proceedings at once, and de- 
parted thence, purged of his contempt and out of jeop- 
ardy of any process or writ whatever. 

If Bacon heard that a warrant for his arrest was in 
the sheriff's hands, it would be a quicker way to avoid 
another jail or spurging house to merely run over to 
France, than to pause and write Shakespeare’s plays. 
Anyhow, he was not obliged to be absent for long. The 
debt was paid we know, and he was back again in Lon- 
don very soon, as the record goes on to state. But it 
was not strange that Lord Coke ina rencontre should 
allude, in language that was certain to be understood 
by his enemy, to a period when he was, for the time 


308 


THE ALBANY LAW JOURNAL. 








being, a bankrupt and a vagabond running before the 
law. This was one of the points that the court in 
Hales v. Petit held as going to work the forfeiture: 
that suicide was an escape from the law, an avoiding of 
the king's writ or process. Bacon’s hope for prefer- 
ment kept him at court. He could not long absent 
himself. He might have trusted to influence to keep 
him from punishment if arraigned for a high irregu- 
larity; but a writ fora few pounds of debt threatened 
a heavier disgrace than a charge of petit treason or 
even of high treason! With the same dexterity with 
which, in later years, he posted to confession or brib- 
ery, he now sought some alien shore until the four 
pounds half-pence could be arranged for. 

Again: when the Baconian lawyers tell us that debts 
outlaw, they are profoundly and unusually correct. It 
will be necessary, however, even in accepting this un- 
deniable statement, to remember that debts outlaw, if 
at all, by lapse of years, and not by lapse of days or of 
weeks. 

Nor does it happen to appear that, although Bacon 
was badly in debt in and about the year 1598, any of 
his debts were allowed to outlaw. They had all been 
paid or compounded for in 160]. All we know of this 
threatened writ of capias utlegutum is contained in 
Bacon’s letter to Cecil quoted above. Aud Bacon 
merely mentioned it, as appears by the context, to 
show his kinsman how Coke took every opportunity of 
insulting him. Had Bacon been amenable toa writ to 
issue from the attorney-general of England, the sug- 
gestion by the mouth of the attorney-general himself 
would not have been an insult; but a threat, a word to 
tremble at, or to turn to stone before. Sir Edward 
Coke was not a man to threaten when he could per- 
form. He performed: nor did he send threats in ad- 
vance of his performance. It was, as we have said, an 
insulting reference to Bacon's early poverty, in the 
course of a little passage at arms between two men who 
perfectly understood their own and each other's rights, 
powers, and privileges. Bacon turned it, not with an 
“‘apothegm ” (as he called his own ponderously witty 
speeches), but with a quiet, lawyer-like, and rather 
contemptuous admission, coupled with an allusion to 
Coke’s utter impotence in the matter. And that was 
all there was of it! 

Had Bacon quitted England on account of his au- 
thorship of the Shakespeare plays, not only Elizabeth, 
Coke, the judges at Essex’s trial who accepted Bacon’s 
excuse for not taking a certain part in the prosecu- 
tion, and the thirty or forty editors, publishers, print 
ers, messengers, and go-betweens who printed that 
cipher-covering First Folio Shakespeare—not only all 
these, but all England—would have known, about 
three hundred years ago, the truth which The Bacon 
Society is to-day engaged, by such tremendous accu- 
mulation of piecémeal facts and laborious argumenta- 
tion in proving. 

Iam strongly inclined to think, therefore, that Mr. 
Spedding’s incidental conjecture that Coke’s mention 
of the capias ut legatum in the rencontre with Bacon, 
was an allusion to Bacon’s early poverty—is, undoubt- 
edly, the fact of the matter. If otherwise, it would 
certainly be and remain a curiosity in the record that 
a future lord chancellor of England should have been 
at one time, in constructive breach of ban of the realm 
in whose affairs he was to sit in its highest judgment 
seat! APPLETON MORGAN. 


——_>___—_—- 


DURATION OF PARTY-WALL 
TIME IS FIXED. 


PARTY-WALL is created sometimes on the sev- 
erance by a common owner of the tenements on 
which it is erected; sometimes by the covenant or 
agreement of the adjoining owners; and these express 


WHERE NO 





or implied agreements very often fail to specify the 
term of the duration of the reciprocal easement ang 
servitude thus created. 

The Court of Appeals, in Heartt v. Kruger, has oon 
sidered and for the first time has spoken on the subject, 

The party-wall referred toin that case was created 
by the common owner of two tenements. He erecteg 
between the houses a twelve-inch wall, which WAS used 
in common for each house. While both houses rp. 
mained the property of one person, the wall could not 
be a party-wallin the legal sense, because an owner 
cannot have an easement in bis own land. Call it, if 
you please, a common wall. It continued such com. 
mon wall till the common ownership changed. The 
tenements were severed, and plaintiff's grantor took 
one house and lot and defendant’s grantor acquired 
the other. On this severance new rights arose; the 
law made that common wall a party-wall, and this 
gave the defendant an easement in plaintiff's land for 
the maintenance of the wall as a party-wall, and at the 
same moment created a reciprocal servitude in de. 
fendant’s land to support the like easement for the 
plaintiff's benefit. This easement and servitude passed 
as appurtenant to the grants of the realty, because the 
condition of the party-wall was apparent on inspection 
or measurement. 

Why did the reciprocal easement and servitude of 
party-wall attach to these grants? Obviously because 
the grantee was entitled to every thing that was neces 
sary to the full enjoyment of the property granted, 
Now, where a house is conveyed with a lot, it is neces. 
sary that that house have its side-wall to divide the 
house from its adjoining house and to support the 
house granted. And as the wall is of such character 
that it cannot be scaled down to the line of the lot, 
but must have the support of the adjoining lot to main- 
tain it, the grantee of the common owner, who has 
erected the wall, or the grantee of an owner ofa lot on 
which a party-wall is erected under an agreement, takes 
with the house conveyed the easement in the adjoin- 
ing lot of support for that wall, because the mainten- 
ance of that wall is necessary to the full enjoyment of 
the premises granted, part of which was the house, 
This easement belongs to the class designated “ease- 
ments of necessity.” How long does such an easement 
endure? Just as long as the necessity for it continues. 

Apply this principle, and the question under consid- 
eration is solved. The wall is necessary for the house. 
Therefore, so long as the house stands, the right to the 
wall must continue, as the easement is attached to 
both tenements. Then, so long as either house stands, 
the wall must continue. It follows from this that if 
one house and the party-wall should be destroyed and 
the other house continue intact, that the owner of the 
latter can insist on rebuilding the wall. If both houses 
should be destroyed and the wall stand, the easement 
and servitude are ended, because it is not the exist- 
ence of the wall between the houses, but the existence 
of the houses that required the continuance of the 
wall that creates the easement, and when both these 
houses are gone, the necessity ceases, because the ease 
ment only exists from its necessity. 


CARRIERS —INTER-STATE COMMERCE ACT 
—PARTY-RATE TICKETS—BURDEN OF 
PROOF—CONSTRUCTION OF ENGLISH ACTS. 


UNITED STATES CIRCUIT COURT, SOUTHERN DISTRICT 
OHIO, W. D., AUGUST 11, 1890. 


INTER-STATE COMMERCE COMMISSION V. BALTIMORE 
& O. R. Co.* 


The issuance of ‘*‘ party-rate tickets,” each good for & party 
of ten persons, at the rate of two cents per mile per capita, 


*43 Fed. Rep. 37. 
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while single passengers are charged three cents per mile, 
js neither an unjust discrimination nor an undue or un- 
reasonable preference or advantage, within the purview 
of the Inter-State Commerce Act, where such party-rate 
tickets are offered to the public generally, and where it 
appears that the rate charged single passengers is not un- 
reasonable. 

Where a railroad company is charged with violating the 
Inter-State Commerce Act, by the issuance of “ party- 
rate tickets” at less than the rates charged single passen- 
gers, the burden of proving that such lower charge cousti- 
tutes an undue preference is upon the person making the 


The Inter-State Commerce Act having adopted substantially 
some of the provisions of the English railway traffic acts 
of 1845 and 1854, the construction given to such provisions 
by the English courts must be received as incorporated 
into the act. 5 


N EQUITY. 
A. @. Safford and John W. Herron, for complainant. 


John K. Cowen, Harmon, Colston, Goldsmith & 
Hoadley and Hugh L. Bond, Jr., for respondent. 


Jackson, J. This is an application or proceeding 
under the provision of the Inter-State Commerce Act, 
by the inter State commerce commission, for the issu- 
ance by this court of a writ of injunction, or other 
proper process, mandatory or otherwise, to restrain the 
Baltimore and Ohio Railroad Company from further 
coutinuing in its violation of certain orders of said 
commission, and for a decree requiring said railroad 
company to pay such sum of money, not exceeding the 
sum of $500, for every day after a day to be named in 
the decree that said defendant shall fail to obey said 
injunction or other proper process. 

[Omitting statement. ] 

The real controversy in this case is confined to the 
validity of the commission’s order requiring the de- 
fendant to desist from the issuance of *‘ party-rate”’ 
tickets for ten or more persous travelling together on 
one ticket at a lower rate per mile and per capita thau 


‘ ijscontemporaneously charged for a single passenger 


between the same stations. This issue represents two 
leading and important questions, which involve the 
proper construction of sections 1, 2, 3 and 22 of the act 
to regulate commerce, under the facts established by 
the pleadings and evidence: First, Are the “ party- 
rate” tickets in use by defendant embraced or in- 
cluded in the general designation of ‘* commutation 
passenger tickets,” which section 22, as amended by 
the act of March 2, 1889, does not “ prevent”’ the rail- 
road company from issuing? And, secondly, if such 
“party rates” are not ‘‘ commutation passenger tick- 
ets” within the true meaning of said section, do they 
constitute either an unjust discrimination, as defined 
and prohibited by section 2, or an undue or unreason- 
able preference or advantage, as forbidden by section 
3, of said act? 

The last clause of section 1 of the act to regulate com- 
merce, adopted and established for the United States, 
in respect to inter-State traffic, the general rule of the 
common law that all charges made by common car- 
riers, subject to the provisions of said act, for any ser- 
Vice rendered in the transportation of passengers or 
property, should be ‘‘ reasonable and just,’’ and that 
every “unjust and unreasonable’’ charge for such ser- 
Vice should be prohibited and declared unlawful. No 
claim is made that defendant’s charges for parties of 
ten or more or for single passengers have violated the 
Provisions of said section. The report and opinion of 


commission does not find that the rates in use by 
defendant for either “‘ party-rate ” or single passenger 
tickets are in any way unjust or unreasonable charges 
for the services rendered in transporting either class; 
and the proof before this court establishes that said 
party rates” of two cents per mile are reasonable and 





just, that they are promotive of the interests of the 
railway companies issuing them, and a convenience to 
the public. The right of the defendant to make and 
collect reasonable charges for its transportation service 
isa property right under its franchises, of which it 
cannot be deprived without due process of law. This 
is settled by the recent decision of the Supreme Court 
in the case of Chicago, Milwaukee & St. Paul Ry. Co. 
v. State of Minnesota, 10 Sup. Ct. Rep. 462. 

In considering the foregoing questions, on which the 
proper determination of the present case rests, the fact 
established by the proof, and not controverted by or 
on behalf of complainant, that defendant’s charges for 
both the single passenger and the purty of ten or more 
are reasonable and just themselves, should be kept in 
view. Do * party-rate’’ tickets come fairly within the 
letter and spirit of the general terms ‘ commutation 
passenger tickets,’’ as used in section 22 of the statute? 
Railroad experts, many of whom were examined in 
this case, differ considerably when they undertake to 
give an exact, technical definition of the words ‘‘ com- 
mutation passenger tickets.” Their testimony how- 
ever shows that prior to the passage of the Inter-State 
Commerce Act railroad companies were in the con- 
stant habit of issuing a variety of special-rate tickets, 
such as mileage, excursion, monthly or quarterly, 
family, school children, twenty or fifty trips, good for 
the specified number of trips by one person or for one 
trip by the specified number of persons, round-trip and 
party-tickets for ten or more persons travelling to- 
gether on a single ticket, either one way or for the 
round trip, and that all these different ciasses and 
forms of tickets come within the designation or zen- 
eral description of “commutation” tickets or **com- 
mutation” rates. This prevailing practice of the com- 
mon carriers before the passage of said act, and which 
has been continued by many, if not by most, of them 
since the act went into effect, may properly be looked 
to in placing an interpretation upon the words ‘ com- 
mutation passenger tickets’’ which follow, and were 
manifestly intended to enlarge the special classes cov- 
ered by the ‘‘mileage” and ‘excursion’’ passenger 
tickets. After enumerating two varieties of special- 
rate tickets under the heads of ‘‘ mileage’’ and *“ ex- 
cursion,’’ which come within the commutation princi- 
ple, the language is broadened by the addition of the 
general terms ‘‘or commutation passenger tickets,’’ 
thereby clearly indicating an intention on the part of 
Congress to allow, or not to prevent, the continuance 
of the general practice of common carriers to adapt 
their rates and charges to meet the wants and conven- 
ience of the different classes of the community while 
developing and enlarging their traffic. The proof be- 
fore the court fails to show that mileage and excursion 
tickets differ in any essential particular from ‘‘com- 
mutation passenger tickets,” so as to make them a dif- 
ferent class of tickets from the latter. On the con- 
trary, the evidence establishes that they are particulars 
of the general class covered by the more comprelen- 
sive terms of commutation tickets or fares, which we 
think defendant’s witness, William B. Shattuc, nas 
most correctly and properly defined in saying that ‘ta 
commutation ticket is a ticket for one passenger, good 
for more than one ride, or for more than one passen- 
ger for one ride, sold at areduced rate.” When there- 
fore the particular classes of tickets (mileage and ex- 
cursion) falling within the commutation principle, are 
followed by the general terms *‘or commutation pas- 
senger tickets,” this latter clause of the sentence, upon 
no sound rule of construction, should be taken or 
treated as presenting something in contrast with or 
differing in character from the previously-enumerated 
particulars, but should rather be regarded and inter- 
preted as enlarging such particuiars, so as to make the 
statute cover the whoie subject of commutation tickets 
or rates, in all their variety of forms and classes, as 
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were then in use by common carriers subject to the 
act, provided only that such charges were reasonable 
and just. Itis clearly shown by the proof that the 
same business reasons, considerations, circumstances 
and conditions which induce the most enlightened rail- 
road management, having due regard both to the in- 
terests of their lines and to the convenience of the 
public, to make reduced rates on mileage, excursion, 
long distances, round trip, time trip, or specified num- 
ber of trip tickets, apply in all their force to ‘‘ party- 
rate’’ tickets for ten or more persons travelling to- 
gether in one body on a single ticket. Reduced rates 
to these several classes or descriptions of passenger 
traffic rest upon the same general principle, which the 
act to regulate commerce nowhere calls in question, 
that common carriers may rightfully so adjust their 
charges as to encourage and develop travel; that the 
amount or volume of such traffic is a legitimate ele- 
ment to be considered in determining what reduction 
should be made over local or ordinary rates, so as to 
make both correspond with the cost of service and the 
fair profit which the carrier is entitled to earn from 
each class of travel. Quantity of traffic affects both the 
costs of service and the legitimate profit which may be 
demanded for such service. When the profit on fre- 
quency of trips or on larger numbers transported at re- 
duced rates reasonably corresponds with the fair profit 
of the carrier on a single trip, or smaller number trans- 
ported at the ordinary higher rate, the carrier making 
such an adjustment of its charges with a view of en- 
couraging and developing its legitimate business is 
only putting into practice the reasonable and well-set- 
tled business principle of every avocation or trade, 
which recognizes quantity, whether arising from the 
number or size of the transactions, as a proper element 
in the consideration and adjustment of the price. No 
complaint was ever made against common carriers act- 
ing upon this principle. The complaint made against 
them, and which the act to regulate commerce sought 
to remedy and correct, was the practice of showing 
favoritism and partiality between their customers or 
localities under the same or substantially the same cir- 
cumstances and conditions. The act to regulate com- 
merce does not undertake to deal with the subject of 
rates for transportation services, or with the business 
considerations which may influence common carriers 
in so adjusting them as fairly to increase their revenue, 
while paying due regard to the convenience of the pub- 
lic, any further than to declare the general principle 
that such rates shall be reasonable and just, shall be 
free from unjust discrimination, and shall confer nu 
undue or unreasonable preference or udvantage, nor 
impose any undue or unreasonable prejudice or disad- 
vantage. Subject to these conditions and limitations, 
the act dves not, and was not intended to, restrict the 
common-law right and power of common carriers to 
make special contracts or adjust their rates with 
reference to existing wants and circumstances, so as to 
promote their own interests, while affording all proper 
and reasonable facilities and conveniences to the pub- 
lic. Subject to the above conditions, the act intended 
to leave the adjustment of rates as absolutely and com- 
pletely in the discretion of the carrier as it existed at 
common law, which never questioned or denied to 
common carriers the right to give or make lowerrates, 
based on increased quantity or amount of service. No 
case arising under the English railway acts of 1845, 1854 
and 1873, so far as we have been able to find after care- 
ful examination, has ever called in question or im- 
peached the right of carriers to fix rates and issue tick- 
ets based upon the consideration of the amount or vol- 
ume of the traffic, nor disputed the reasonableness and 
sound business propriety of railroad companies grant- 
ing reduced rates to parties travelling often or furnish- 
ing increased traffic in the way of numbers. On the con- 
trary, their right so to regulate and adjust their rates 
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is universally recognized. While the English statute 
relating to railway traffic embody the same 
principles, and seek to accomplish the same leading 
objects as our act to regulate commerce, they Contain 
no such affirmative provision or declaration ag found 
in section 22, excluding from the operation of the law 
the enumerated general and particular cases in whigh 
special rates were not intended to be prevented or jn. 
terfered with. Said section 22 should be regarded agg 
legislative declaration that not merely mileage and ex. 
cursion, but passenger tickets generally, based upon the 
commutation principle of conceding a reasonable de 
duction from regular local rates in consideration of the 
frequency or quantity of traffic, if reasonable and just 
in their charges, did not come within the evils sotobg 
remedied. To contend that a “ party-rate”’ ticket to 
ten or more persons travelling together on a single 
ticket at reduced rates per mile does not come within 
the reason or principle of commutation tickets, which 
are generally issued for only one way, because gen. 
erally needed for only one direction, while admitt 
as counsel for complainant does, that a round-trip 
ticket for ten or more persons, travelling together at 
the same reduced rate, would be considered as coming 
within the meaning of a commutation ticket as ex. 
plained by complainant's expert witnesses, is drawing 
a distinction without any substantial difference. |t 
rests upon no reasoning, involves no public policy or 
convenience, and is altogether too narrow and refined, 
to suppose that Congress intended to make any such 
nice discriminations in the language employed -to ex. 
press, in a general way, what the law was intended not 
to prevent. 

The commission seems to have treated and construed 
section 22 as designating certain cases and instancesot 
discrimination which are to be considered as excep. 
tions, and which, but for being so excepted, would fall 
within the operation of sections 2 and 3 of the act; and 
that, because ‘‘ party-rate’’ tickets are not specially 
and particularly named. they should be excluded from 


the list of exceptions. We cannot, in view of the whole . 


scope and manifest purpose of the act, assent to this 
construction of said section. It should be given a 
broader and more liberal interpretation for the reasons 
already stated, and, as thus interpreted, we think that 
the section fairly recognizes, in respect to passenger 
traffic, the general principle of commutation, and that 
**party-rate ’’ tickets for ten or more persons travelling 
together in one body on one ticket at reduced rates 
per mile, which are reasonable and just, as issued by 
defendant, are within the letter and spirit of “com 
mutation passenger tickets’’ as those terms are em- 
ployed in the statute. This construction of the section 
neither disregards the duties and obligations of the 
carrier to the public, nor ignores its just rights iv the 
reasonable management of its business. The evidence 
before us shows that, if “ party-rate” tickets, as de 
scribed and used by defendant, cannot be lawfully i+ 
sued, or should be discontinued, the revenues of com 
mon carriers derived from passenger traffic will be 
seriously impaired, while the convenience and benefit 
to the public, travelling in parties or bodies of ten of 
more, such as amusement companies, associations, 
clubs, organizations, delegates and representatives al- 
tending conventions, religious, educational or politi- 
cal, will at the same time be greatly interrupted and 
prejudiced. Our conclusion on the first question pre 
sented is that said “ party-rate ” tickets as used by de 
fendant are “ commutation passenger tickets ” within 
the true meaning of section 22 of the act to regulate 
commerce. 

Secondly. But suppose it be assumed that the defend- 
ant’s “‘ party-rate”’ tickets are not commutation tick- 
ets, as ruled by the commission, then the question Te 
mains whether they constitute an unjust discrimin® 
tion, as defined by section 2, or an undue or unreasol- 
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able preference or advantage to, or any undue or 


anreasonable prejudice or disadvantage against, any 
joular person, company, firm, corporation or local- 
ity, or any particular description of traffic in any re- 
t whatsoever. The evidence discloses that origin- 

ally “ party-rate ” tickets were issued only to theatrical 
or amusement companies, just as mileage tickets were 
to commercial travellers only; that since the passage 
of the Inter-State Commerce Act said ‘ party-rate”’ 
tickets are no longer confined to one class of passenger 
traffic, but, like mileage, time-trip and excursion rates, 
are regularly scheduled and posted, and offered to the 
blic at large, so that any and all parties of ten or 
more travelling together, who choose to apply for the 
same, have equal rights and privileges of securing such 
tickets at the same-reduced rates. Does this conces- 
sion to the public, travelling in parties of ten or more, 
and open indiscriminately to all persons of the requis- 
ite number who choose to avail themselves of the re- 
duced rate by applying for asingle ticket for the party, 
riolate, in letter or spirit, the provisions of cither sec- 
tion 2or3 of the act? In other words, may the de- 
fendant lawfully transport a party of ten or more per- 
sous on a single ticket at aless rate per mile and per 
capita than it charges for carrying a single passenger 
between the same stations? Does the fact that defend- 
ant charges the single passenger for a single trip a 
somewhat higher rate per mile than it charges for 
transporting ten or nore passengers as one party ona 
single ticket over the same distance, constitute unjust 
discrimination, as defined in section 2, or undue or un- 
reasonable preference or advantage in favor of such 
party of ten or more, or any undue or unreasonable 
prejudice or disadvantage against the single passenger 
as prohibited by section 3 of the act? The decision of 
this question involves the proper construction and in- 
terpretation of said sections, which must be read and 
considered in connection with the provisions found in 
sections 1 and 22 in order to arrive at their true scope 
and meaning. When thus considered, it is perfectly 
manifest that Congress did not intend to impose upon 
common carriers, subject to the provisions of the act, 
any rule or duty of absolute equality of rates in their 
charges for transportation services. Subject to the re- 
quirement of section 1, that all charges made for any 
service rendered in the transportation of passengers or 
property shall be reasonable and just, the language of 
section 2 clearly recognizes and implies that there may 
be discriminations which are not unjust and not pro- 
hibited. So too the language employed in section 3, 
declaring it unlawful to make or give any “undue or 
unreasonable preference or advantage ” to any particu- 
lar person, etc., or to subject the same to any ‘undue 
or unreasonable prejudice or disadvantage,’’ clearly 
implies that there may be a preference or advantage 
on the one hand, or a prejudice or disadvantage on the 
other, which is not undue or unreasonable, and there- 
fore not in contravention of thelaw. To be within the 
statute the discrimination must be ‘‘ unjust,’”’ and the 
Preference or prejudice must be “undue” or “un- 
reasonable.” The discrimination which is declared 
“unjust” is the charging and collecting, directly or 
indirectly, from any person or persons a greater or less 
compensation for any service rendered in transporting 
passengers or property than is charged, collected or re- 
ceived by the carrier from any other person or persons 
for doing for him or them a like and contemporaneous 
service in the transportation of like traffic, ‘‘ under sub- 
stantially similar circumstances and conditions.” 
When the traffic 1s not of like kind, or when the ser- 
= is not * alike and contemporaneous,”’ or when the 
ee — 1s not rendered “under substantially 
re me circumstances and conditions,” differences in 
Th ges do not constitute “ unjust discrimination.” 
evil which said sections intended to remedy was 


t : . " 
he prevailing practice of railroad companies of favor- 





ing or showing partiality in the matter of charges to 
one person, firm, company or locality as against an- 
other person, firm, company or locality, for like and 
contemporaneous services rendered under the same or 
substantially the same circumstances and conditions. 
Said sections were intended to prohibit favoritism and 
partiality in traffic rates, where the circumstances and 
conditions were substantially similar and the service 
contemporaneous. Persons in like situations, requir- 
ing or desiring like and contemporaneous service on 
the part of carriers, were to be treated, in the manner 
of rates, impartially. This is expressed both affirma- 
tively and negatively in the language of section 3. The 
carrier shall not give any undue or unreasonable pref- 
erence or advantage to or in favor of any particular 
person, company or traffic, nor subject any particular 
person, company or traffic to any undue or unreason- 
able prejudice or disadvantage. These words neces- 
sarily involve the idea or element of comparison of one 
service or traffic with another similarly situated and 
circumstanced, and require that, to be undue and un- 
reasonable, the preference or prejudice must relate and 
have reference to competing parties, producing be- 
tween them unfairness and an unjust inequality in the 
rates charged them respectively for contemporaneous 
service under substantially the same circumstances and 
conditions. In determining the question whether rates 
give an undue preference or impose an undue preju- 
dice or disadvantage, consideration must be had to the 
relation which the persons or traffic affected bear to 
each other and to the carrier. When and so long as 
their relations are similar or ‘substantially ’’ so, the 
carrier is prohibited from dealing differently with them 
in the matter of charges for alike and contemporane- 
ous service. It thus appears that the intention of Con- 
gress, 1s expressed in sections 1, 2 and 3, was to secure 
two leading objects or effect two main purposes, viz. : 
First. To establish and impose upon railroad compa- 
nies engaged in inter-State commerce, the duty of con- 
forming to the general rule of the common law in mak- 
ing ther charges for transportation services rendered 
reasonable and just; and, second, to prevent unjust in- 
equality, partiality, favoritism or unfairness, so far as 
concerned their charges for contemporaneous trans- 
portation services, as between persons, traffic or Jocali- 
ties similarly circumstanced. When the carrier’s 
charges are in themselves unjust and unreasonable, the 
public is injuriously and unduly prejudiced, and put 
at disadvantage, and the commission may on behalf of 
the public, upon complaint made by any one, investi- 
gate such charges and order their correction, subject 
to the right of the carrier to a judicial determination 
of the question whether or not its charges are reason- 
able and just. When the qualified requirement of im- 
partiality in charges as between persons, traffic or 
localities similarly circumstanced is disregarded or vio- 
lated by the carrier, the prejudice or disadvantage is 
personal or local, and the party or locality injured by 
the undue preference or the undue disadvantage can 
alone make complaint or institute proceedings for its 
correction and for proper redress. 

Now, it is neither claimed nor proved in the present 
case that defendant’s charges, cither for single passen- 
ger or ‘‘ party-rate ’ tickets, are in themselves unjust 
and unreasonable. On the contrary, both rates are 
shown to be just and reasonable. The public has 
therefore no ground of complaint on that score, nor 
has any legitimate complaint been made on tts behalf, 
either by the original petitioner or by the commission. 
Who is unjustly discriminated against by defendant’s 
difference in charges for the party of ten or more and 
the single passenger? Who is given an undue prefer- 
ence or advantage, or subjected to an undue prejudice 
or disadvantage, by reason of said difference in rates? 
If any one, it 1s manifestly the single passenger. But 
no complaint of undue prejudice or disadvantage and 
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of consequent personal injury comes from that quarter. 
When this court is called upon, either by the commis- 
sion or others, to enforce the provisions of the act to 
regulate commerce, it is indispensably necessary to 
show either a case of individual grievance or of public 
inconvenience resulting or arising from acts of the car- 
rier done in violation of the statute. The proceeding 
in this case is not based upon any individual injury, 
but rests upon the alleged inconvenience to and undue 
prejudice against that portion of the public repre- 
sented by the single passenger traffic in being charged 
by defendant a somewhat higher rate per mile that it 
demands and receives of and from a party of ten or 
more purchasing a single ticket for the party. But 
how can this position be sustained if, as we have 
already stated, both single passengers and ‘‘party-rate” 
charges in use by defendant are in themselves *‘ reason- 
able and just”’ toward each class of such traffic? When 
a carrier's charges are ‘‘reasonable and just”’ in com- 
pliance with the requirement of section 1, how can 
they be regarded or treated as constituting an unjust 
discrimination under section 2, or an undue preference 
or undue prejudice under section 3, of the act? The 
provisions of sections 2 and 3 were certainly not in- 
tended to restrict or qualify the rights conceded, and 
the duty imposed by the first section of making charges 
** reasonable and just.”’ 

In the case of Altorney-General v. Birmingham, etc., 
Ry. Co., 2 Eng. Ry. Cas. 124, a railway company 
(whose act contained an equality clause) charged a 
smaller fare to passengers who travelled from D. to N., 
intending to proceed from N. to London by another 
railway, than they charged passengers from D. to N. 
who had no such intention. On motion for an injunc- 
tion it was held by Lord Chancellor Cottenham that 
the equality clause was meant only to prevent the ex- 
ercise of a monopoly to the prejudice of one passenger 
or carrier and in favor of another, and that even if he 
had jurisdiction to interfere, he would not do so un- 
less it was clear that the public interest required it; 
and it being admitted in the case that the higher 
charge was not more than the act authorized, it did 
not appear that the public were prejudiced by the 
arrangement. 

In the present case, it being neither claimed nor 
shown that the higher charge of three cents per mile 
for the single passenger on a single-trip ticket is un- 
just and unreasonable, or more than the defendant 
is authorized to charge by section 1, it is difficult to 
see in what respect the public are prejudiced or un- 
justly discriminated against by the arrangement. 

But aside from this view of the subject, in what 
respect does the difference which defendant makes 
in the rate charged the single passenger and the party 
of ten or more travelling together on a single ticket 
conflict with the provisions of sections 2 and 3 of 
the act? Under the flexible and elastic rule pre- 
scribed by said sections, construed in the light of 
section 1, a difference in charges, while an element in 
the proper definition of unjust discrimination or un- 
due preference, is by no means the sole or control- 
ling factor. To come within the inhibition of said 
sections the differences must be made under like con- 
ditions; that is, there must be contemporaneous ser- 
vice in the transportation of like kinds of traffic, un- 
der substantially the same circumstances and condi- 
tions. In respect to passenger traffic, the position of 
the respective persons or classes between whom dif- 
fereuces in charges are made must be compared with 
each other, and there must be found to exist sub- 
stantial identity of the situation and of service, ac- 
companied by irregularity and partiality, resulting in 
undue advantage to one or undue disadvantage to the 
other, in order to constitute unjust discrimination. 
The sections substantially adopt the principle laid 
down in Hays v. Pennsylvania Co., 12 Fed. Rep. 309, 





. —= 
where the court, after stating that a common Carrier 
had no right to make unreasonable and unjust dig 
criminations, said: 


‘But what are such discriminations? No Tule can be 
formulated with sufficient flexibility to apply to any 
case that may arise. It may however be said that i, 
is only where the discrimination inures to the undue 
advantage of one man in consequence ‘of some injus 
tice inflicted on another that the law interferes fo 
the protection of the latter.” 


It cannot be properly said in the case under consid. 
eration that the lower rate given to a party of ten o 
more confers upon such party an undue advantage in 
consequence of injustice inflicted upon the single pas. 
senger. There is nothing competitive in the traffic of 
the single passenger and the party of ten or mor, 
which would make lower rates to the latter operat, 
prejudicially to the former. It is well understoog 
that the cost of transportation service to the carrig 
decreases as distance increases, as trips are multiplied, 
and as the numbers transported are enlarged. [t 
costs the carrier less proportionately to transports 
party of ten or more than it does a single 
The carrier is entitled to a fair profit for its services, 
and when the profit derived from the larger number 
carried at reduced rates reasonably corresponds with 
that resulting from the carriage of an individual at, 
somewhat higher rate, what unjust discrimination is 
made, or in what respect is the individual subjected 
to undue prejudice or disadvantage? A single pa. 
senger desiring or proposing to make ten or mor 
separate trips may procure a ticket for the designated 
number of trips at rates lower per mile than are 
charged the single passenger on a single-trip ticket 
between the same points. Has it ever been held that 
this would operate to confer an undue advantage 
upon the one, or subject the other to undue disadvan 
tage? A passenger on a through ticket from New 
York to Cincinnati travels at a lower rate per mile be 
tween Pittsburgh and Cincinnati than is charged the 
passenger travelling only between said places. The 
two may travel on the same train and in the same car, 
but the difference in the rates each is paying over the 
same distance is not unjust discrimination or undue 
preference, because the service is not identical. Rail 
way Co. v. United States, 117 U. 8S. 355-363. But what 
is the real underlying principle which sanctions and 
justifies the differences in charges in such cases? Itis 
that the carrier may make reasonable concession it 
the way of reduced rates in consideration of longer 
service and of more frequent trips. The reason aud 
the principle equally apply to an adjustment of rates 
based upon uumbers transported. What difference or 
distinction is there between transporting a single pas 
senger a given distance at reduced rates, as compared 
with the single-trip rates, in consideration of bis mak 
ing ten or more trips, and the transportation of ten or 
more persons travelling together on a single ticket 
over the same distance on one tripat the same reduced 
rates? There being no competitive relation between 
the single passenger and the party of ten or more, the 
relative cost of service in their transportation being 
different, the profit derived from one fairly corte 
sponding with that received from the other, and the 
inducement on the part of the carrier for making the 
reduction in favor of party rates being the develop 
ment and maintenance of a class of traffic which the 
evidence shows cannot and will not stand a bighet 
rate than two cents per mile, we cannot properly com 
pare the single passenger with the party class of ten oF 
more, nor find that the reduced charges allowed the 
latter constitute, under the circumstances, undue 
preference in favor of such parties, or undue prejudice 
against the single individual. Subject to the two lead- 
ing prohibitions that their charges shall not be unjutt 
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and unreasonable, and that they shall not unjustly 
discriminate, so as to give undue preference or advan- 
tage, OF subject to undue preference or disadvantage 
ns or traffic similarly circumstanced, the act to 
regulate commerce leaves common carriers as they 
were at common law, free to make special contracts 
jooking to the increase of their business, to classify 
their traffic, to adjust and apportion their rates so as 
tw meet the necessities of commerce, and generally to 
manage their important interests upon the same prin- 
ciples which are recognized as sound, and adopted in 
other trades and pursuits. Conceding the same terms 
of contract to all persons equally, may not the carrier 
adopt both wholesale and retail rates for its trans- 
portation services? In Nicholson v. Railway Co., 
1 Nev. & McN. 147, which involved the ‘‘un- 
due preference ” clause‘of the act of 1854, Erle, C. J., 
said: 

“I take the free power of making contracts to be es- 
sential for making commercial profit. Railway com- 
panies have that power as freely as any mercbant, sub- 
ject only (as to this court) to the duty of acting im- 
partially without respect of persons; and this duty is 
performed when the offer of the contract is made to 
all who wish tc adopt it. Large contracts may be be- 
yond the means of small capitalists; contracts for long 
distances may be beyond the needs of those whose 
traffic is confined to a home district; but the power of 
the railway company to contract is not restricted by 
these considerations.’’ 


It will be seen from an examination of the English 
rilway traffic acts of 1845 and 1854 that section 90 of 
the former and section 2 of the latter were substan- 
tially adopted and embodied in sections 2 and 3 of our 
act to regulate commerce. Section 90 of the Englisb 
act of 1845 required that ‘‘tolls were at all times (to 
be) charged equally to all persons and after the same 
rate, whether per ton, per mile or otherwise, in respect 
ofall passengers and of all goods and carriages of the 
same description * * * passing only over the same 
portion of the line of railway under the same circum- 
stances; and no reduction or allowance in any such 
tolls should be made, either directly or indirectly, in 
favor of or against any particular company or person 
travelling upon or using the railway.’’ Section 2 of 
the act of 1854, after requiring every railway company 
subject to the law to afford all reasonable facilities, 
according to their respective powers for receiving, for- 
warding and delivering of traffic, provided that ‘ no 
such company shall make or give any undue or unrea- 
sonable preference or advantage to orin favor of any 
particular person or company, or any particular de- 
scription of traffic in any respect whatsoever; nor shall 
any such company subject any particular person or 
company, or any particular description of traffic, to 
any undue or unreasonable prejudice or disadvantage 
in any respect whatsoever.” The English cases upon 
the question of ‘‘ undue preference’’ which have arisen 
under said sections will be found to confirm the con- 
struction we have placed upon sections 2 and 3 of the 
act, and also show the elements which may properly 
be considered in determining whether ‘“ undue prefer- 
ence” has been given or “undue disadvantage ” has 
been imposed. The history and bearing of the equality 
clause of the act of 1845 is elaborately discussed by 
Blackburn, J., in the case of Railway Co. v. Sutton, L. 
R, 4H. L. 238. With respect to the “undue prefer- 
ence” forbidden by section 2 of the act of 1854, which 
wasamere enlargement of section 90 of the act of 
185, the English cases, stated generally, hold that a 
Preference to be ‘“‘undue”’ must be a preference of a 
Person similarly circumstanced and bringing a similar 
Profit to the company. In Hozier v. Railway Co., 1 
Nev. & MoN. 30, where the passenger rates between 
certain stations were complained of as constituting 





undue preference, the lord president said: ‘‘ It [the 
act] provides for giving undue preference to parties 
pari passu in the matter, but you must bring them 
into competition in order to givethem an interest to 
complain.”’ In Jones v. Railway Co., id. 45, the undue 
preference complained of was a preference given to the 
inhabitants of Harwich over those of Colchester in the 
matter of season tickets, lower rates being conceded to 
the former on longer distance than was allowed to the 
latter; but the court held that the difference did not 
constitute a case of ‘‘ undue preference’’ within the 
act. In the cases of Painter v. Railway Co., 2 C. B. 
(N. 8.) 702, and Ex parte Ilfracombe Publie C. Co., 
Week. Notes (1868), 289, it was said that regard must 
be had to the general conveniences of the public, rather 
than to the wishes or interests of individuals, and that 
it must be clearly shown that the course complained 
of occasioned some substantial injury or inconvenience 
to the public. In case of Ransome v. Railway Co. 
(No. 1), reported in 1C. B. (N. 8S.) 437, Cresswell, J., 
in considering the meaning of the expressions “ undue 
or unreasonable preference or advantage,” and ‘ un- 
due or unreasonable prejudice or disadvantage,” 
says: 

“Are these words to be construed with reference to 
the interests of the parties using the railway only? or 
may the interests of the railway owners be taken in 
any manner into consideration? Ew. gr., if one thou- 
sand tons can be carried fora lower sum per ton per 
mile than one hundred tons, yielding an equal profit 
per ton to the railway company, may they so regulate 
the charges as to derive such equal profit? Would 
the lower rate charged for the larger quantity give an 
uudue preference? * * * If that may be done 
without giving what the statute calls an undue or un- 
reasonable preference, may not the company, in fixing 
rates, consider the whole profit, and not the mere profit 
per mile, and in order to induce people to carry more 
on their lines, and longer distances, agree to make a 
reduction in such case? It is true that the sender of 
the smaller quantities for a shorter distance will pay 
more per mile and more per ton in the respective cases, 
but will that be an undue or unreasonable prejudice 
or disadvantage? * * * Aftera good deal of con- 
sideration, we think that the fair interests of the rail- 
way ought to be taken into the account, and then the 
question suggested assumes a very complicated and 
difficult character.” 


In Oxlade v. Railway Co.,1 C. B. (N.S.) 454, it was 
held that a railway company was justified in carrying 
goods for one person at a less rate than that at which 
they carried the same description of goods for another, 
if there were circumstances which rendered the cost 
to the company of carrying for the former less than 
the cost of carrying for the latter. In Nicholson v. 
Railway Co., 5 C. B. (N. 8.) 435, it was held to be com- 
petent for a railway company to enter into special 
agreement, whereby advantage may be secured to in- 
dividuals in the carriage of goods, where it appeared 
that in entering into such agreement, the company 
had only the interests of the proprietors and the legiti- 
mate increase of the profits of the railway in view, and 
the consideration given to the company in return for 
the advantage afforded by them was adequate, and the 
company were willing to afford the same facilities to 
all others upon the same terms. In Bellsdyke Coal Co. 
v. North British Ry. Co., 2 Nev. & MeN. 105-110, it was 
said by the court that ‘‘a railway company pays no 
more than a due regard to its own interests if it 
charges for its services in proportion to their neces- 
sary cost, and has only such variation in its rates as 
there is in the circumstances of its customers.”’ In 
Baxendale v. Railway Co. (Reading Case), 5 C. B. (N. 
S.) 336, Cockburn, C. J., after stating that if it were 
made to appear that the disproportion (in rates) was 
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not justified by the circumstances of the traffic, the 
court would interfere, proceeds as follows: 


* So again, if an arrangement were made by a rail- 
way company whereby persons bringing a larger 
amount of traffic to the railway should have their 
goods carried on more favorable terms than those 
bringing a less quantity, although the court might 
uphold such an arrangement as an ordinary incident 
of commercial economy, provided the same advantages 
were extended to all persons under the like circum- 
stances, yet it would assuredly insist on the latter con- 
dition.” ; 


And while recognizing the duty on the part of the 
court to redress any injustice or inequality prohibited 
by the law, he makes the further pertinent observa- 
tion: 


“At the same time we must carefully avoid interfer- 
ing, except where absolutely necessary for the above 
purpose, with the ordinary right (subject to the above- 
named qualifications) which a railway company, in 
common with every other company or individual, pos- 
sesses, of regulating and managing its own affairs, 
either with regard to charges or accommodation as to 
the agreements and bargains it may make in its par- 
ticular business.” 


As regards the ‘‘undue preference” branch of the 
English acts, “ the effect of the decisions seems to be 
that a company is bound to give the same treatment 
to all persons equally under the same circumstances; 
but that there is nothing to prevent a company, if act- 
ing with a view to its own profit, from imposing such 
condition as may incidentally have the effect of favor- 
ing one class of traders, or one town or one portion of 
their traffic, provided the conditions are the same to 
all persons, and are such as lead to the conclusion that 
they are really imposed for the benefit of the railway 
company.’* Report of Amalgamation Committee of 
1872, page 13. Our act to regulate commerce having 
adopted substantially sections 2 and 90 of the English 
railway traffic acts of 1854 and 1845, the settled con- 
struction which the English courts had given to their 
terms and provisions must be received as incorporated 
into our statute. McDonald v. Hovey, 110 U.S. 619. 
The English cases referred to above, and others that 
might be cited, establish the rule, that in passing upon 
the question of undue or unreasonable preference or 
disadvantage, it is not unly legitimate, but proper, to 
take into consideration, besides the mere differences 
in charges, various elemenis, such as the convenience 
of the public, the fair interest of the carrier, the rela- 
tive quantities or volume of the traffic involved, the 
relative cost of the services and profit to the company, 
and the situation and circumstances of the respective 
customers with reference to each other, as competitive 
or otherwise. The English decisions cited, and the case 
of Denaby Main Colliery Co. v. Manchester, etc., Ry. Co., 
L. R., 11 App. Cas. 97, further establish that the bur- 
den of proving the undue preference or the undue 
prejudice rests upon the complaining party. In the 
latter case, the Earl of Selborne, after referring to the 
objection that it was not shown by the carrier that the 
reduced rates corresponded with the reduced cost to 
the company, said: 


“T do not find in the act, that when there is a real 
difference of circumstances, and nothing to show any 
want of good faith, the burden of justifying the exact 
difference of charge (or what is the same thing, the de- 
duction or allowance), by showing a numerical or 
* necessary relation’ between it and the actual saving, 
is cast upon the company.” 


Section 27 of the act of August 10, 1888 (51 and 52 
Vict., chap. 25), for the better regulation of railway 
aud canal traffic, changed this rule by providing that 





where inequalities in rates exist, ‘* the burden of prov. 
ing that such lower charge or differences in treat 
does not amount to an undue preference shall lig op 
the railway company.” As no such provision jg found 
in our act, the burden of showing that the differencg 
. ’ » $ 

in defendant’s “party” and single Passenger rates 
constitutes undue preference in favor of the former, or 
undue prejudice or disadvantage against the later, de. 
volves upon the complainant, and must be established 
as the reasonable and legitimate result of the various 
elements on considerations above mentioned. There jg 
no pretense or suggestion that there is any want of 
good faith in defendant’s action, or that the differencg 
in rates complained of was made or is continued with 
a view to any actual disadvantage of the single passep. 
gers, or to subject the public to any injury or ingop. 
venience. 

Subjecting defendant's rates for single passenger 
and for parties of teu or more travelling together oy 
a single ticket to the test of the various considerations 
indicated above by the English decisions as elements 
in the question, doves it clearly appear that such rates 
are so adjusted as to give an undue or unreasonable 
preference to one or impose an undue or unreasonable 
preference or disadvantage upon the other class? We 
think not. In view of the established facts that it is 
not claimed or shown that the single passenger rates 
are unjust and unreasonable, thut the ‘‘ party rates” 
are just and reasonable, that there is no competition or 
competitive relation between the two classes, that the 
** party rates,’’ open to all who choose to avail them 
selves of the same, are a convenience and benefit toa 
considerable portion of the travelling public, that the 
interests of the carrier are reasonably promoted by 
their use, that the cost of service is relatively or pre 
portionately less for the party of ten or more than for 
the single passenger, and that the difference in charges 
does not appear to be improperly adjusted with refer- 
ence to or unjustified by the actual saving or profit to 
the company, it cannot be properly said that the traflic 
is of like kind, and that the service is identical, or 
“under substantially the same circumstances and con- 
ditions.” The decisions of the State courts on the sub- 
ject of unjust discrimination, and the considerations 
that may be properly looked to in passing upon the 
question are, we think, in harmony with the view 
above expressed, and witb the conclusions reached. 
See Ragan v. Aiken, 9 Lea, 609; Scofield v. Railroad 
Co., 43 Ohio St. 571; Johnson v. Railroad Co., 16 Fla 
623; McDuffee v. Railroad Co., 52 N. H. 430; Kilmery. 
Railroad Co., 100 N. Y. 395; Shipper v. Railroad Co, 
47 Penn. St. 838; Christie v. Railroad Co., 94 Mo. 453; 
Bayles v. Railroad Co. (Colo.), 22 Pac. Rep. 341; aud 
Root v. Ruilroad Co. (N. Y.), 21 N. E. Rep. 403. * 

We think there is no force in the suggestion that 
‘* purty-rate '’ tickets, as used by defendant are more 
liable to abuse than ordinary or regular single passell- 
ger tickets. In the present case it is clearly shown by 
the evidence of railroad superintendents and experts, 
familiar with the subject, that such “ party-rate” 
tickets are less liable to abuse than ordinary single 
tickets. It is manifest from a moment’s reflection that 
the fewer the tickets on which the carrier's transport 
tation services are arranged and conducted the better 
it can protect itself and the public against speculators 
and ticket brokers. It is also manifest that the larger 
the number of passengers embraced in a single ticket 
the greater will be the difficulty of ‘“scalpers” of 
ticket brokers dealing therein. But if the single 


tickets for parties of ten or more travelling together 
were liable to the abuses suggested, that fact would 
hardly control the proper construction of the law, not 
tend to establish that their issuance at reduced rates 
constituted undue preference or advantage on the oie 
hand, or undue or unreasonable prejudice or d 

vantage on the other. Our conclusion upon the whole 
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case is that “party-rate”’ tickets, as used by defend- 


ant, are not in contravention of sections 2 and 3 of the 
got te reguiate commerce, and that the order of the 
commission requiring and enjoining the defendant to 
cease gud discontinue the use of said tickets is not 
awful, and should not be enforced by this court. It 
follows that the complainant’s bill should be dismissed, 
with costs to be taxed. ; 
It is accordingly so ordered and adjudged. 


—_——_»—___——_ 
CRIMINAL LAW — KIDNAPPING. 
NEW YORK SUPREME COURT. 


PEOPLE V. FITZPATRICK.* 

A person is not guilty of kiduapping, under section 211 of the 
Penal Code, where he induced another to go out of the 
State by false promises that he could obtain work, at a 
specified compensation, at a distant place, although he 
hadreason to believe that such representations would 
not prove true. z 
PPEAL from conviction of kidnapping. 


William F. Howe, for appellant. 
McKenzie Semple, for respondent. 


BartLeTT, J. The defendant was indicted for kid- 
napping David Kennedy. There were two counts in 
theindictment. The first count need not be consid- 
ered, as the district attorney virtually abandoned it 
upon the trial. The second count charges that the de- 
fendant, on the 9th day of May, 1889, ** did feloniously 
and willfully, inveigle and kidnap one David Kennedy, 
with intent to cause him, the said David Kennedy, to 
besent out of the State, to-wit, to the State of Yucatan, 
in the Republic of Mexico, and to be there kept and 
detained against his will.’’ 

According to the testimony of the complainant, he 
met the defendant on May 9, 1889, at Ward's pier, in 
this city, at which the steamship City of Washington 
was lying at the time. The complainant went there 
in consequence of some statement not disclosed by the 
evidence, which had been made to him by a stranger. 
He asked the defendant ** What sort of a job it was?” 
presumably referring to some job which he had heard 
offrom the stranger. Fitzpatrick said ‘“‘it was a job 
in Mexico, $35, in American dollars, and board, a 
month.” He also said said it was a good job, and things 
were cheap there. The work was work on a railroad. 
Thecomplainant further testified, in substance, that 
the defendant said that “*the company” at Progreso, 
in Yucatan, was to pay the 835 a month in American 
money,and provide the board, when Kennedy and 
the other laborers, who went out at the same time, 
should arrive at their destination; and that Fitz- 
patrick said there was a job at Progreso waiting for 
them, and that Progreso was a healthy place. 

After talking with the defendant, Kennedy signed a 
paper at his request, on which there were already 
twenty or thirty names, and then went on board the 
steamer. There is some testimony to the effect, that 
subsequently, when the complainant was coming down 
the gang-plank and told the defendant that he was 
coming ashore for tobacco, Fitzpatrick lifted his stick 
aud spoke to him threateningly, telling him to get 
back into the ship; but this becomes unimportant, as 
the district attorney did not insist that Kennedy was 
seut out of the State by violence, and the learned trial 
judge so instructed the jury in bis charge. 

complainant and his companions went to. Pro- 
sres0 on the steamer. It is not necessary to review in 
I thelr unpleasant experiences in Yucatan. After 
tome delay they were given work in handling freight 
ou railroad, for which they were paid at the rate of 





* 57 Hun, 459. 








a Mexican dollar a day, without board, instead of at 


the rate of $35 a monthin American money, with 
board. The price of food appears to have been so high 
that it was difficult, if not impossible, to make a fair 
living on such wages; in the opinion of the complain- 
aut the climate was unhealthy, and after working for 
a Mexican dollar a day at Merida for about two weeks, 
and boarding himself, he left the capital of Yucatan 
and managed to make his way back to New York. 

The defendant, in testifying in his own behalf, de- 
nied having told Kennedy or anybody else that the 
men would receive $35 a month in American money, 
or having said any thing about their board or in refer- 
ence to the climate in Yucatan. As to the making of 
these statements however the verdict of the jury is 
against him, and the case must be disposed of in this 
court on the assumption that he made them. I am 
also of the opinion, after reading all the testimony 
through very carefully, that it affords ample support 
for the inference, which must have been drawn by the 
jury, that the defendant knew the complainant would 
not find work on a railroad in Yucatan at the prom- 
ised compensation, and for the further inference that 
the defendant’s purpose in making the statements 
which he did make was to induce the complainant to 
go outof the State. Assuming all these facts the ques- 
tion is, whether the act of the defendant constitutes 
the crime of kidnapping under the provisions of the 
Penal Code. ; 

The defendant was convicted under the first subdi- 
vision of section 211, which declares that any person 
is guilty of kidnapping who willfully ‘“‘ seizes, confines, 
inveigles or kidnaps another, with intent to cause him, 
without authority of law, to be secretly confined or 
imprisoned within this State, or to be sent out of the 
State, or to be sold as a slave, or in any way held to 
service or kept or detained against his will.’”? In view 
of the proof the verdict must have been based on a 
finding that Fitzpatrick inveigled Kennedy for the pur- 
pose of causing him, and thereby did cause him, to be 
sent out of the State against his will; and if the evi- 
dence will support such a finding, the conviction will 
have to be sustained. 

In the case of People v. De Leon, 109 N. Y. 226, it was 
said that an inveiglement, in the ordinary sense of the 
word, implies the acquiring of power over another by 
means of deceptive or evil practices, not accompanied 
by actual force; and it was held that the defendant 
had inveigled the complainant, within the meaning of 
the kidnapping statute, when he procured her conseut 
to go to Panama upon the pretense that honest em- 
ployment had been secured for her there, while iv fact, 
his secret design was that she should become au in- 
mate of a brothel. But every deceptive or evil prac- 
tice does not constitute an inveiglement; and I think 
a material distinction exists between the case at bar 
and the case of People v. De Leon, supra, in respect to 
the nature of the deception. There the promise of 
honest employment was not only to be broken, but a 
distinct affirmative wrong was to be done the com- 
plainant by forcing her into a life of prostitution in a 
foreign land. Here the facts are very different. The 
complainant was promised honest employment and be 
gotit. Thedeceptive part of the promise, which was 
not kept, was the assurance that he should be paid $35 
a month in American money and receive his board, 
instead of which his wages were so meagre that he 
could only just live on them. I attach little import- 
ance to the alleged false representations concerning the 
climate of Yucatan and the prices there, since it is 
plain enough that they were not the procuring cause 
of the complainant’s consent to gothither. He was in- 
duced to go by the promise of work at a specified com- 
pensation, and we are called upon to determine 
whether the making of a promise of this kind, by a 
person who knows it will not be kept so far as the rate 
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of compensation is concerned, is an inveiglement 


within the legal signification of that term so as to sub- 
ject the person making it to punishment as a kid- 
napper. I do not think it is. 

In the case of Ranney v. People, 22 N. Y. 413, 417, it 
wis said that a false representation, essentially prom- 
issory in its nature, had never been held to be the 
foundation of a criminal charge. In effect, the de- 
fendant’s statements to Kennedy about work at Pro- 
greso were merely promises to give him work when he 
arrived at that port. Their true character is not 
changed by reason of their form. Saying to the com- 
plainant that there was a job waiting for him in Yuca- 
tan was only another way of promising him employ- 
ment if he would go to that country. The legal effect 
of making such a promise with an intent not to fulfill 
it, so far as relates to the wages to be paid, must evi- 
dently be the same, if the contemplated employment 
were in New Jersey instead of in Mexico; yet I hardly 
think it would be held that a man was guilty of kid- 
napping who came to this city and induced a laborer 
to cross the Hudson river on a ferry boat to Hoboken 
by a promise to give him work there ata dollar and a 
half a day, when he really intended to pay him only a 
dollar a day. Sucha proceeding would be a shabby 
trick, but not a crime. As wassaid by Comstock, C. J., 
in Ranney v. People, already cited, the offense of mak- 
ing a false and delusive promise, with nu intention of 
performing it, is not indictable; and as has been sug- 
gested, the deception in the De Leon Cuse consisted 
not only in the design to withhold honest employment 
from the complainant, but to compel her enter upon a 
life of shame. 

Inu view of the great hardship sometimes inflicted 
upon those who are induced by false promises to go 
from this State to foreign lands, the Legislature might 
well provide for the punishment of the wrong-doers 
in such cases through the agency of the criminal law; 
but under the law as it now is, I do not think the facts 
disclosed in the record before us authorized the con- 
viction of the defendant of the crime of kidnapping. 

In my opinion the judgment should be reversed. 

Judgment reversed. 


Van Brunt, P. J., and Barrett, J., concurred. 
——__- > 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CARRIERS — LIABILITY FOR BAGGAGE. — Plaintiff, 
having bought tickets of defendant railroad company 
for himself and family, pointed out to the baggage- 
master their baggage, consisting of three trunks and 
two boxes, and they were all checked except one box, 
a small, rough, pine box, such as is used for merchan- 
dise. This box was not checked for the sole reason 
that it had no handle or place to which a check could 
be fastened, but the agent received it, saying that he 
would place it in the baggage-car, and that it would go 
justas safe. Plaintiff made no misrepresentations, and 
was not asked as to the contents or value. For some 
reason it was not placed in the baggage-car, but was 
left behind on the platform, and afterward put in the 
baggage-room. That evening the night baggage-mas- 
ter, who knew that plaintiff intended to have the box 
go on the train with him, delivered it to one who falsely 
claimed to have authority to receive it, and at his re- 
quest it was checked as baggage for him to a place 
other than that plaintiff had gone to. Held, that the 
railroad company was liable to plaintiff for the con- 
tents of the box. Asa carrier of passengers the com- 


pany was bound, unless there was reasonable ground 
for refusal, to take all persons who applied for passage, 
and their baggage, not exceeding one hundred pounds 
of weight to each passenger, and, asa carrier of such 


packages of freight as above described, to take they 
when offered for transportation by the accompany; 











passenger; and it was responsible, when duly elivereg MB jess he | 
and accepted, for the safe conveyance and delivery of ME road Co 
such baggage, and of such packages, to and at the point HE that wh 
for which they were destined, unless prevented by an HE transpo 
act of the public enemy, by act of law, or by an ing HE gsacom 
sistible, superhuman cause. A delivery to a duly-ay. HR erty; 3! 
thorized agent of a common carrier, whois in the babit other ¢¢ 
of receiving packages, is undoubtedly a sufficient ge of the F 
livery. In this case the delivery to Barstow, theagen: HM neglige! 
of the company, was to one intrusted to receive bag. warran 
gage and packages, and not to one engaged in otherdy. IB entitled 
ties. A rough pine box, such as is used for merehay Co., 31 
dise, was presented for transportation, and exposed tg station 
the view of the proper agent. It was of small dime. is liable 
sions, and of a kind rarely if ever used for packing MB ten hov 


wearing apparel. 1f it was not properly baggage, it wy 
a package of freight to go with the passengers, Th 
property in the box was evidently not so packed ast) 
assume the outward appearance of ordinary baggag, 
or so as to deceive or conceal. It was within the seu 
of the agent’s business and duty to decide whether th 
company would receive and carry the box as baggag 
or as an article of freight. If the latter, it should har 
been so stated, and the terms made known and insisted 
upon, if the company was desirous of avoiding any son 
of responsibility for itas baggage. This principle is 
we think, fully sustained by what is stated in the opi, 
ion of the Supreme Court, in the case of Railroad (, 
v. Swift, 12 Wall. 274, to-wit: “ But if property offered 
' with the passenger is not represented to be baggage, 
and itis not so packed as to assume that appearane, 
and it is received for transportation on the pa 
| senger train, there is no reason why the carrier shall 
not be held equally responsible for its safe conveyance 
as if it were placed on the freight train, as undoubt- 
edly he can make the same charge for its carriage.” Ty 
the same purport is the case of Railroad Co. v. Shep 
herd, 7 Eng. Ry. Cas. 310: ‘‘ If the traveller takes with 
him other articles, which do not come strictly within 
the denomination of baggage, and exposes them to 
view, so that no concealment is practiced, and thecar- 
rier chooses to treat them as personal baggage, and 


parture 
night b 
at the ¢ 
party, | 
dell’s a 














carries them accordingly, and a loss occurs, he will be under 
responsible therefor.’’ The company had given to its ary pi 
agent authority to receive and check baggage, and bad delive 
also given him power to determine what property came it be | 
within that class or description of property. He bad upon | 
similar power with regard to freight to be placed inthe respot 
baggage-car. In the usual and ostensible scope of hisem- Baila 
ployment he received the box without hesitation, and Railr 
said he would place it in the baggage-car, and it would 4 Bin 
go just as safe asif checked. But although thus de son W 
livered and accepted it was not transported at all. Yet tents 
it was taken into the custody of the company by its 17, t 
proper agent, and the company’s liability as a carrier ant h 
commenced at the instant of the acceptance. In Ang “Car 
Carriers, § 129, it is said that “ the entire weight of the Tespo 
responsibility rigorously imposed by law upon & Com hot si 
mon carrier falls upon him contemporancously [eo in to be 
stante] with a complete delivery of the goods to be for gross 
warded, if accepted, with or without a special agree ion tl 
ment as to reward; for the obligation to carry safely they 
on delivery carries with it a promise to keep salély this ¢ 
before the goods are put in ifinere.” And again, st as wi 
tion 131: “A person who is a common carrier may # hous 
the same time be a warehouseman, and after he te arise 
ceives the goods, and before they are put in itinere, by th 
they may be lost or injured. In such case, if the de vante 
posit in the warehouse is a mere accessory to the eat entit 
riage, or, in other words, if the goods are deposited for tain | 
the purpose of being carried, such persen’s respous og 
bility as a common carrier begins with the receipt of ¥ 
the goods; that is, he then becomes responsible for all *, q 
Josses not occasioned by inevitable casualty; whereas, aa 
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jf he were & mere warehouseman, he is not liable un- 
jess he bas been guilty of ordinary neglect.”’ In Rail- 
Co. v. Belknap, 21 Wend. 354, it was considered 
that where the baggage was received, but lost before 
transportation, the railroad company was answerable, 
asacommon carrier, for the safe-keeping of the prop- 
erty; and that its liability existed independent of any 
other contract, express or implied, for the safe-keeping 
ofthe property, and without regard to any question of 
negligence, and that the judge would have been well 
warranted in instructing the jury that the owner was 
entitled to their verdict. See also Hickox v. Railroad 
Co., 31 Conn. 281. If a trunk is delivered at a railroad 
station at 11 A. M. to go in atrain at 3 Pp. M. the railroad 
isliable as a carrier from the time of delivery. About 
ten hours after the reception of the box, and the de- 
parture of the plaintiff and his family on the train, the 
night baggage-master, Staibler, who had been present 
atthe delivery, undertook to surrender it to a third 
y, and did so. The question of fact as to Trues- 
dell’s authority to receive it as agent of plaintiff was 
determined in the negative by the jury, under careful 
and accurate instruction from the court, and upon 
sufficient evidence. Where the defense is that a de- 
livery was made to an agent of the owner or consignee, 


it must be clearly proved that the person to whom the | 


goods were delivered as agent was duly authorized as 
sich. The carrier is under as much obligation to de- 
liver property to the right person as he is to deliver it 
ina reasonable time at the proper place. Although 
Truesdell had before been an ‘“‘advance agent” of 
plaintiff for the purpose of posting advertisements, etc., 
itby no means follows from this alone that he had any 
authority to receive and take away to State Center 
property just consigned by the owner himself into the 
custody of the company for transportation to Missouri 
Valley Junction, and which the owner, to the actual 
knowledge of both of the defendant's agents, intended 
totake in the same train with him to the latter place. 
If Staibler had not what was almost equivalent to ac- 
tual notice of the dissolution of all business relations 
between the plaintiff and Truesdell, yet he certainly 
had enough in the acts and statements of the latter, 
under all the circumstances, to put a person of ordin- 
ary prudence and care upon guard and inquiry. If the 
delivery by a carrier be to the wrong person, although 
itbe entirely by mistake, or by gross imposition, or 
upon a forged order, the carrier will nevertheless be 
tesponsible for the value of the goods so lost. Story 
Bailm., § 545b, also § 450; Ang. Carr., § 324; Winslow v. 
Railroad Co., 1 Am. Rep. 365. In Stephenson v. Hart, 
4 Bing. 476, the delivery was, as in this case, to a per- 
son who showed that he had a knowledge of the con- 
tents of the box. And in Duff v. Budd, 3 Brod. & B. 
M77, the delivery was to a person to whom the defend- 
ant hud before delivered parcels. Burrough, J., said: 
“Carriers are constantly endeavoring to narrow their 
responsibility and creep out of their duties, and I am 
hot singular in thinking that their endeavors ought not 
to be favored. The question here is whether there was 
BToss negligence. I think there was, and I am of opin- 
ton that the case was properly left to the jury, and that 
they have given a proper verdict.” Moreover, even if 
this defendant were not liable as a carrier, but simply 
48 Warehouseman, yet this would follow, that ware- 
housemen are not only responsible for losses which 
arise by their negligence, but also for losses occasioned 
by the innocent mistake of themselves and of their ser- 
vants in making a delivery of the goods to a person not 
entitled tosthem. For it is a part of their duty to re- 
tain the goods until they are demanded by the true 
Owner, and if, by mistake, they deliver the goods to 
the wrong person, they will be responsible for the loss, 
% Upon a wrongful conversion. Dak. Sup. Ct., Dec. 


Term, 1876. Waldron v. Chicago & N. W. R. Co. Opiu- 
ion by Shannon, C. J. 





TAXATION — CHARITABLE CORPORATIONS — EXEMP- 
TION.—A corporation owning real estate, the products 
of which are exclusively expended in the training and 
furnishing of persons for charitable purposes, such as 
the visitation of the sick, the care of hospitals, of or- 
phanages and poor schools, is exempted from taxation 
by force of the fifth section of the act concerning taxes. 
This section, after enumerating certain classes of prop- 
erty that are not to be taxed, such as colleges, acade- 
mies, public libraries, buildings used for religious wor- 
ship, provides, in these words, * that all buildings used 
exclusively for charitable purposes, with the land 
whereon the same are erected, and which may be neces- 
sary for the fair enjoyment thereof,’’ shall be similarly 
exempted. No reason is perceived why this statutory 
immunity should not appertain to the lands compre- 
hended in this controversy. They, and the buildings 
upon them, are devoted solely to charitable uses. By 
the express terms of its charter, the corporation can- 
not exist except for such beneficent purposes, for, by 
the second section of that act, it is declared *‘ that the 
essential object of the said corporation shall be the in- 
struction and education of youth, the erection and 
maintenance of a hospital for the sick and destitute, 
and affording and rendering assistance to the poor and 
destitute.’’ And, as the evidence shows, this corpor- 
ate body has literally and exclusively carried into 
effect the purposes for which it wasthus created. Itis 
the owner of about three hundred acres of land, only 
two-thirds of which are productive. Upon this tract 
is a buildingin which the corporators, being the sisters 
of charity mentioned in the charter, live. Part of such 
building is devoted to the uses of a school. The source 
of their maintenance and their work is thus described 
by the intelligent witness who testified on the subject: 
“They train, discipline and furnish sisters for charit- 
able purposes, which include the visitation of the sick, 
the care of hospitals, of orphanages, of poor schools.”’ 
“For the purpose of ministering to the sick, they train 
nurses. They train them for taking charge of orphans; 
for teachers also. After they are so trained, they send 
them out to pursue the various duties of their voca- 
tions in hospitals, poor schools, and they are sisters, in 
general, in orphanages.’’ ‘‘All that the farm produces 
is applied to the support of the institution. None of 
the products of the farm are ever sold. * * * If 
any thing remains after the necessities of the sisters 
are supplied, it must be applied, according to their 
rules, either to extend their establishments for the 
public good or appropriated to the relief of the poor.” 
With respect to the school, some of the scholars are 
educated gratuitously, and the money derived from 
the tuition of the others ‘is appropriated, as the rules 
require, to the support of the sisters, who minister to 
the sick in hospitals, take care of orphanages, and 
otherwise to the relief of the poor, and for the exten- 
sion of their charitable institutions.” In the clear light 
of this description, it does not seem possible to mistake 
the character of this institution. Its entire aim and 
end is to instruct the poor, to nurse the sick, and to 
support the orphan. It seems plain that, if under any 
conditions, buildings and lands can fulfill the statutory 
reqnirement of being *‘ used exclusively for charitable 
purposes,”’ the property now in question must be able 
todoso. To tax this establishment is, in fact, to tax 
the sick and destitute. In our opinion the statute isa 
preventative of a course of action so impolitic and de- 
plorable. It is not necessary, but it is not out of place, 
to remark that this section of the statute relating to 
taxation should be construed, not narrowly, by its let- 
ter, but liberally, and in view of its object and spirit. 
This was the method applied in the case of State v. 
Ross, 24 N. J. Law, 497, in which it was decided that 
under the exemption of all colleges, academies or sem- 
inaries of learning ’’ was embraced by implication the 
dormitories for the students, and the houses for the 
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professors erected in the academic grounds. In that 
instance, it is obvious that the court did not merely 
interpret the words of the statute, but construed the 
clause so as to give effect to the plain legislative scheme. 
This was putting the subject on the proper plane. N. 
J. Ct. Rr. & App., July 26, 1890. Stute (Sisters of Charity 
of Saint Elizabeth, Prosecutor) v. Collector of Chatham. 
Opinion by Beasley, C. J. Magie, J., dissenting. 


WILL — REMAINDER. — The case stated shows that 
George C. Kenyon died at East Greenwich in 1874, 
leaving real and personal estate, aud one son, Daniel 
C. Kenyon, his only heir at law. He left a will, by the 
first clause of which he devised and bequeathed all the 
residue of his estate, after payment of his debts, ‘“‘to 
Simeon F. Perry, * * * and his heirs, to have and 
to hold, for and during the natural life of my son 
Daniel C. Kenyon,” in,trust for said Daniel, with power 
to sell, nortgage or lease the same, with said Daniel's 
written consent, for the purpose of paying off incum- 
brances, making repairs, improving the investment, or 
raising money for the necessary support or for the ad- 
vancement of said Daniel. The second clause is as 
follows, to-wit: ‘* After the decease of said Daniel C. 
Kenyon, I give and bequeath all the property affected 
by the above trust which shall then remain to my own 
right heirs.’’ Daniel C. Kenyon died in 1887, without 
issue. The estate remaining is claimed on the one 
band by persons who, if the testator had died childless, 
would have been at the time of his death, and who are 
now, his sole heirs at Jaw. On the other hand it is 
claimed by the administrator on the estate of Daniel 
C. Kenyon as said Daniel's estate, liable as such for 
the payment of his debts, his claim being that it vested 
in said Daniel under said second clause, by way of re- 
mainder, at the death of the testator, said Daniel being 
the testator’s only “right heir."’ We are asked to say 
which of the two claims is right. It is contended for 
the heirs at law that the estate could not pass under 
the second clause as a remainder, because it was given 
by the first clause to Simeon F. Perry in fee-simple, 
after which there can be no remainder. The second 
clause, it is argued, could only take effect by way of 
executory devise. We are not convinced by the argu- 
ment. It is true that the residuary estate is given to 
Simeon F. Perry ‘“‘and his heirs,”’ but nevertheless it 
is only given to him and his heirs for and during the 
natural life of Daniel C. Kenyon, and in our opinion 
the devise, correctly interpreted, creates only an estate 
pur autre vie; é. e., for the life of said Daniel, the heirs 
of said Perry taking after him, if he had died before 
said Daniel, as special occupants. Carpenter v. Duns- 
mure, 3 El. & Bl. 918: Doe v. Robinson, 8 Barn. & C. 
296; Atkinson v. Baker, 4 T. R. 229. See also Die 
v. Considine, 6 Wall. 458, where an estate devised to 
a trustee and his heirs for objects terminating with 
lives in being, with remainder over, was held to be 
constructively only an estate pur autre vie, such an es- 
tate being sufficient for all the purposes of the trust. 
We think there was nothing to prevent the estate from 
passing under said clause by way of remainder. It is 
contended for the heirs at law that the language of the 
first clause is such as shows an intent on the part of 
the testator to give to his son, Daniel, only an estate 
for life. The first clause clearly shows an intent to put 
the estate, during the life of this son, in the trammels 
of a trust, but it does not in express terms limit the 
son to the estate so put in trust, nor use any language 
which is necessarily inconsistent with his taking in 
remainder. It is urged that the powers given to the 
trustee to dispose of the entire estate for the son’s 
benefit, but not without the son’s written consent, 
would not have been given so if the testator had in- 
tended to have his son take not only the equitable 
life-estate, but also the legal remainder. We do not 
think this is clear since the powers if not necessary, 








might be convenient, and would tend to give the tng 
tee a restraining and protective influence. The 
obstacle to the construction contended fer by 
heirs at law is that the estate was given by the testator 
in remainder to his ‘own right heirs,” and the 

answered to that description at the testator’s death, 
We are bound to hold that the words were Used jy 
their proper technical meaning until the cop 

clearly appears. The counsel for the heirs at law oo, 
tend that Daniel could not have taken a Vested re. 
mainder under the second clause, because the Claus 
was not intended to take effect until after bis death, 
being then intended to take effect in favor of the per 
sons then answering to the description of the testator'y 
right heirs; or in other words, that the remainder wy 
contingent until then, the persons entitled being pre. 
viously undetermined. In support of this ‘contentigg 
he directs attention particularly to the language of tty 
second clause, which gives, after the clause of Danis, 
not *‘ the remainder of the estate,’’ but “all the prop. 
erty affected by the above trust which shall thenn 
main.’’ The view is not without force, but the pr 
cedents are against it. The estate given by the seconj 
clause does not vest in possession until after Danie, 
death; but the question is, when did it vest in titl @ 
ownership? This question is to be decided in the light 
of the rule that the law favors vesting very strongly, 
and will not regard a remainder as contingent, in the 
absence of very decisive terms of contingency, uules 
the provisions or implications of the will clearly 
quire it, and that words expressive of future time ap 
to be referred to the vesting in possession, if theyre: 
sonably can be, rather than to the vesting. in right. 2 
Jarm. Wills (5th Am. ed.), 421, note; Cusack v. Rood, 
24 Week. Rep. 391; Bullock v. Downes, 9 H. L. Csal 
The words “‘I give and bequeath,”’ in a testamentary 
paper says Chief Justice Shaw, in Eldridge v. Eldridge, 
9 Cush. 516, 519, “import a benefit in point of right, to 
take effect upon the decease of the testator and the 
proof of the will, unless it is made in terms to depend 
on some contingency or condition precedent.” This 
remark applies pointedly to said second clause, s 
will clearly appear if we slightly alter the form, 
without altering the sense, so that the clause shal 
read thus: “I give and bequeath all the propery 
affected by the above trust, which shall remain after 
the decease of said Daniel C. Kenyon, to my own right 
heirs.” The gift so expressed is clearly immediat, 
though how much will eventually pass by it is uncer 
tain, to be ascertained only at the death of Dawel 
The same uncertainty would exist if this were the form 
of the gift, to-wit: ‘‘I give to A. for life, with power, 
in case the income is sufficient for his comfortable sup 
port, to sell and use the corpus or principal therefor, 
so far as required, and after the death of A., to B.aud 
his heirs;”’ and yet, without doubt, the remainder 
under such a devise would vest immediately at the 
testator’s decease. It would vest, subject to be di 
vested, either wholly or in part, by the exercise of the 
power. The devise in either form is in effect the same, 
and so likewise is it, in our opinion, in legal construe 
tion, at least so far as the question of vesting is cot 
cerned. In Surman vy. Surman, 5 Madd. 123, the gilt 
was of personal property iin this wise, to-wit: “Igite 
and bequeath the same to my wife for life, or during 
widowhood, with power to use and appropriate the 
same as she thinks proper for her own benefit, oF the 
maintenance of my nephew and daughter-in-law dut- 
ing minority; and on her decease I give and bequeath 
the same, or se much of the same as shall then remalr, 
to said nephew and daughter in-law.” And the court 
held that upon the marriage or death of the wife the 
remainder of the capital unapplied was well limited to 
the nephew and daughter-in-law. In Burleigh * 
Clough, 52 N. H. 267, the gift inciuded real and per 
sonal estate, and was thus: “I do give, devise and be 
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sneath untomy wife, * * * to her use and dis- 
during her natural life, and what is remaining at 
decease undisposed of by her I give, devise and 
- h to D. and his heirs.” Held, that D. took a 
vested remainder subject to be divested by the execu- 
torof the power. These cases, in our opinion, are not 
distinguishable in point of principle from the case at 
tar. In White v. Curtis, 12 Gray, 54, it was decided 
that a devise in trust, to apply the income, and if 
necessary the principal, to the support of the testator's 
sons for.life, and after their death to divide the remain- 
der among his grandchildren, gives each grandchild a 
vested interest at the death of the testator. See also 
Ackerman v. Gorton, 67 N. Y. 63. Our conclusion is 
that said second clause does not show clearly an in- 
tent on the part of the testator to have the property 
given thereby £0, after the death of hisson, to the per- 
sons then answering to the description of his own right 
heirs. If the first and second clauses, taken separately, 
donot show such an intent, do they, taken together, 
show it? We think there can be no doubt if the will 
remaining otherwise the same, the immediate gift were 
tosome person other than the son, or to the son, he be- 
ingone of several heirs at law, that the son would 
take at the death of the testator a vested remainder 
ander said second clause, solely in the first case sup- 
posed and together with his co-heirs in the second. 
The question then is whether the fact that he is the 
gle heir at law is sufficient to exclude him by implica- 
tion from taking under the second clause, and to carry 
the estate given thereby over until after his death to 
the persons then answering to the description of the 
testator’s right heirs. The case of Miller v. Haton, 
oop. 272, decided A. D. 1815, by Sir William Grant, 
supports the affirmative of this question. The cases 
of Jones v. Colbeck, 8 Ves. 38 (A. D. 1802); Butler v. 
Bushnell, 3 MyIne & K. 232 (A. D. 1834);, and Briden 
v. Hewlett, 2 id. 90(A. D. 1831)—likewise go some way 
in support of it, but in them there were other indica- 
tions of intent which influenced the decision. Mr. 
Jarman remarks that Miller v. Eaton is the only case 
where the fact of the prior legatee being the sole 
“next of kin” of the testator at his death has been 
held sufficient to exclude him from taking in remain- 
der under that designation. The words relied on as 
showing an intent to postpone the vesting in Butler v. 
Bushnell, were ‘‘to such persons as should happen to 
be my next of kin according to the statute of distribu- 
tions;” and in Briden v. Hewlett, were ‘‘to such per- 
sons as would be entitled by the statute of distribu- 
tions”"—these words being regarded as looking to the 
future, and so indicating that the gift over was in- 
tended to take effect, in right as well asin possession, 
atthe expiration of the prior estate. These cases have 
been a good deal doubted and criticised, and Mr. Jar- 
man says of them that ‘‘at the present day it is not 
probable such decisions wuuld be made.’’ 2 Jarm. 
Wills (5th Am. ed.), 134. The case of Miller v. Eaton 
is not now followed as authority in England. The rule 
which is recognized in the later English cases as the 
correct rule is stated by Sir James Wigram, in Say v. 
Creed, 5 Hare, 580, 587, in the words following, to-wit: 
“Where a testator gives property to a tenant for life, 
and upon the death of the tenant for life to his next 
of kin, and there is nothing in the context to qualify, 
orinthe circumstances of the case to exclude, the 
natural meaning of the testator’s word, the next of 
kin of the testator living at his death will take; and if 
the tenant for life be such next of kin, either solely or 
jointly with other persons, he will not on that account 
only be excluded.” See also, to the same effect, Cusack 
v. Rood, 24 Week. Rep. 391. per Jessel, M. R., A. D. 
186. Of course if the property be real, “ heirs at law” 
takes the place of “ next of kin,” in any statement of 
therule. American cases that are directly in point 
are not numerous. The following cases are cited for 


L A., the donor. 





the administrator: Harris v. McLaran, 30 “Miss. 533; 


Rand vy. Butler, 48 Conn. 293; Stokes v. Van Wyck, 83 
Va. 724. The first case is thus stated in the marginal 
note: ‘‘A., the father, gave to C., by deed in trust, 
for B., his only child, several slaves for life, and after 
her death to her child or children, and in default of 
issue living at her death, then to the lawful heirs of 
A. died leaving B. his only heir at law, 
who afterward died without issue. Held, that an ab- 
solute estate in fee vested in B. by the terms of the 
gift; but if it were otherwise the limitation over to his 
lawful heirs remained in A. as his old reversion, and at 
his death went to B., as his next of kin, and not to 
those who by the death of B. became next of kin.”? In 
Rand v. Butler, the testator gave, by will, real and 
personal estate in trust for B. for life, and directed the 
trustees, after B.'s death, to transfer the same to the 
testator’s heirs at law. B. was an only child, mentally 
weak. He died without issue. The question was 
whether the heirs at law meant by the will were the 
testator’s heirs at law at his own or at B.'s death. The 
court held, that to warrant giving the word “ heirs”’ 
any other than its ordinary meaning, it must be clear 
that the testator intended such other meaning; that 
such an intention could not be inferred from the facts 
that B. was mentally weak, that the testator put the 
property given to him for life in trust, and that he 
used * heirs’’ in the plural, B. being the sole heir; and 
that if the heirs meant were those at B.’s death, the 
gift over was void, under the Connecticut statute 
against perpetuities, so that the result would be the 
same whichever construction was adopted. The case 
is not a full precedent, but so far as it goes, it is 
strongly in favor of the construction contended for by 
the administrator. In Stokes v. Van Wyck, B., dying 
in 1834, devised real estate to his daughter, Mrs. W., 
for her life, remainder in fee to her issue, and in de- 
fault thereof to his own right heirs. Mrs. W. was at 
the testator’s death his only child. In 1857 she sold 
and conveyed the estate. She died in 1884, without 
issue. In ejectment by the testator’s heirs living at 
Mrs. W.’s death against her grantees to recover the 
estate, it was decided that the grantees acquired a per- 
fect title by Mrs. W.’s conveyance. The case follows 
the later English decisions, and is fully in point. The 
counsel for the heirs at law have cited no case that 
bears specifically on this point. They contend gen- 
erally that the intention of the testator must govern, 
and that when that appears it overrides all rules and 
precedents, making its own law. This is generally so; 
but the intention that has this effect is the intention 
testamentarily expressed, and when the testator uses 
familiar legal words be must be presumed to have used 
them in their meaning till the contrary clearly appears. 
Says the court in Harris v. McLaren, supra. ** We 
cannot indulge in any hypothesis as to the intention 
of the donor. We can only know that intention by re- 
ferring to the language whica he has employed, and co 
those associated circumstances which the law has de- 
clared shall indicate his wishes. The terms ‘lawful 
heirs,’ ‘right heirs,’ and ‘heirs’ are synonymous. 
Their signification is fixed by law; and when they are 
used in a deed or will without any superadded words 
or phrases indicating a different meaning, they are al- 
ways understood to be used according to their legal 
acceptation.’’ It is a point in favor of the construction 
for which the administrator contends that the re- 
mainder given over to the testator’s own right heirs 
is, strictly speaking, expectant on the determination, 
not of the son’s equitable life-estate, but of the trus- 
tee’s legal estate pur autre vie. so that there was no 
merger of the title, the life-tenant being equitable, and 
the remainder legal. Thecourt declare it to be their 
opinion that Daniel C. Kenyon took, under the will of 
his father, George C. Kenyon, the estate given and be- 
queathed by the second clause thereof, by way of 
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vested remainder in fee, and that on said Daniel's 
death the same descended to his heirs and legal repre. 
sentatives, subject to the payment of his debts. R. I. 
Sup. Ct., Aug. 6, 1890. Jn re Kenyon. Opinion by 
Durfee, C. J. 


——_>___—_ 


CORRESPONDENCE. 


A QUEER WILL. 

Editor of the Albany Law Journal: 

Here is an extract from a will made by a Boston man 
four or five years ago. It ought to be in Abbott’s Forms: 

“Should any person or persons in any way ask or 
otherwise employ counsel whereby to break and set at 
naught this my last will and testament, may Christ 
bring His vengeance upon them with a whip made of 
large cords, and therewith drive them out of His tem- 
ple, and from among the children of men, as scape- 
goats into the wilderness.” F. 

New York, October 8, 1890. 


~~ 


NOTES. 


N his brief in Corcoran v. Village of Peekskill, 108 N.Y. 
151, commenting on the admission in evidence 
of a photograph showing a repair of defective prem- 
ises made after an accident, Mr. J. D. McMahon said 
it *‘ was far more suggestive and forcible than the oral 
testimony which the court declared to be incompe- 
tent, and it illustrates the lines of Horace: 
“ * Segnius irritant animos demissa per aurem 
Quam que sunt oculis subjecta fidelibus.’ "’ 
Which being liberally interpreted means: 
A donkey's eyes are sharper than his ears. 


In the case of Buckle v. Fredericks, 62 L. T. Rep. (N. 
S.) 884, i¢ was decided by the Court of Appeal (affirm- 
ing Mr. Justice Kekewich), that a covenant not to 
carry on the “ trade of an inn-keeper, victualler or re- 
tailer of wine, spirits or beer,”’ was broken by opening 
a refreshment bar solely for the use of persons attend- 
ing the performances at a theater, it not being possible 
to approach the bar directly from the outside of the 
theater. At first sight one would feel disposed to 
agree with the defendant’s contention, which was, 
that the prohibition contemplated by the covenant 
was that of the trade of an ordinary public-house 
keeper, and did not extend to the mere sale of re- 
freshments as ancillary to the defendant’s ordinary 
trade of a theater proprietor. In support of that con- 
tention the decision of Lord Justice James, when vice- 
chancellor, in Jones v. Bone, 23 L. T. Rep. (N. S.) 304; 
L. R., 9 Eq. 674, was relied upon. In Jones v. Bone, 
it was held that the sale of wine and spirits in bottle 
by a grocer in the course of his trade was not such a 
breach as the court would interfere with of a gove- 
nant not to use a piece of land “as asite for any hotel, 
tavern, public-house, or beer-house,”’ nor to use, exer- 
cise or carry on at or upon the same ‘the trade or 
calling of an hotel or tavern-keeper, publican, or beer- 
shop-keeper, or seller by retail of wine, beer, spirits or 
spirituous liquors.’’ The Court of Appeal however did 
not consider that the present case was governed by 
Jones v. Bone. Lord Justice Cotton observed that he 
did not understand Lord Justice James to have de- 
cided in that case that there was no breach of cove- 
nant, but only that there was no case for an injunc- 
tion. Here the defendant was selling by retail wine, 
spirits and beer on every night in the week except 
Sunday. It was not suggested that he was carrying on 
the trade of an inn-keeper or victualler. But it was ar- 
gued that he wasa retailer of wine, spirits and beer, 
the theater being open to all on payment of the regu- 
lar charge for admission, and all frequenting the 
theater being able to resort to the bar, at which were 
retailed wines, spirits and beer. True the defendant 





was only carrying on the trade as ancillary to his other 





— 
business; but still he was carrying on the trade, 
There can be but little doubt therefore that the 
learned judges of the Court of Appeal were right jy 
treating the present case as entirely distinguishadj, 
from Jones v. Bone. In some respects this cage m 
sembled Bishop of St. Albans v. Battersby, 3 L, 1 
Rep. (N. S.) 685; 3 Q. B. Div. 359, which was approyej 
by the Court of Appeal in London and Suburban Lag 
and Building Co. v. Field, 44 L. T. Rep. (N. 8.) 444: ig 
Ch. Div. 645. An unsuccessful attempt was made jp 
compare what the defendant here was doing, when thy 
accommodating the frequenters of his theater, wih 
the usagewof a clubin supplying liquors to its member, 
The principle in the case of a club appears from Graf 
v. Evans, 46 L. T. Rep. {(N. 8.) 347; 8 Q. B. Div. 37; 
and clearly there is a considerable difference in the 
two systems.—London Law Times. 


—\>—____ 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tug 
day, Oct. 14, 1890: 
FIRST DIVISION. 

Orders affirmed with costs—In re Petition of Jama 
T. Hurd, trustee, etc.; People, respondent, vy. New 
York, New Haven and Hartford Railroad Company, 
appellant; People, ex rel. Christopher Clark, appel 
lant, v. Stephen B. French and others, commie 
sioners, respondents; People, ex rel. David O'Ca- 
lahan, appellant, v. Stephen B. French and other, 
commissioners, etc., respondents; Joseph Simons, sp 
pellant, v. Samuel Goldbach and another, respondents; 
First National Bank of Jersey City, appellant, v. Peter 
Lenk and others, respondents; Appleton Sturgis, ap 
pellant, v. Crescent Jute Manufacturing Company, r- 
spondent; People, ex rel. Mount Magdalen School sf 
Industry, ete., of the Good Shepherd.— Appeals dis- 
missed with costs — Henry Wittenback, respondent, 
v. L. Mabins and another, appellants ; Cornelius Georg 
Crowley, appellant, v. Mary Murphy, respondent— 
Motions for re-argument denied with $10 costs —John 
Consalus, appellant, v. Isaac McConihe and others, re 
spondents; John Ruyter, respondent, v. Mary Birch 
Reid, individual, ete., appellant. ——Judgment affirmed 
withe osts—People, ex rel. Charles Kruse, respondenty. 
Charles H. Woodman and others, excise comm’rs, appel 
lants.—— Judgment reversed, new trial granted,coststo 
abide event—Satmuel N. Bacon, respondent, ¥. Frank W, 
Stedman, substituted in place of United States Mutual 
Association of New York, appellant.—— That portion 
of the order of the General Term which was appealed 
from reversed, and order made discharging the writ 
as to the person of Annie Brown and remanding het 
to the custody of the defendant, under the order of 
commitment — People, ex rel. Annie Brown and 
another, respondents, v. E. D. Carpenter, superintend- 
ent, ete., of the New York Juvenile Asylum, appellant 

SECOND DIVISION. 

Motion for re-argument denied without costs—Firt 
National Bank of Sing Sing, appellant, v. Thomas i. 
Chalmers and others, respondents. — Motion for te 
argument denied with $10 costs — Thomas Dickinson 
and another, appellants, v. Mary A. Ensign, respond: 
ent.—— Judgments affirmed with costs — Peter Swai, 
respondent, v. George Coffee and another, respoud- 
ents; Dwight Johnson and others, appellants and Te 
spondents, v. Shelter Island Grove and Camp Meeting 
Association, respondent and appellant.-—J adgment 
versed, new trial granted, costs to abide event — Har 
nah S. Brick, appellant, v. Robert Campbell, respond: 
ent; James D. Brewster and others, appellants, ¥ 
Walter T. Hatch and others, respondenis.— Order 
affirmed and judgment absolute rendered against the 
appellant with costs—Hiram P. Benton, appellaut, ¥ 
Edward W. Hatch, respondent. 
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CURRENT TOPICS. 


HE death of Mr. Justice Miller has removed the 
most conspicuous legal figure in the United 
States. He had not the nominal honor of chief 
justice, but it is probably the general opinion of the 
legal profession that he would have been the real 
chief in any court in which he might have sat. This 
is thought and said, with a due appreciation and a 
keen admiration of the other great men who sat with 
him on a bench unsurpassed, if not unapproached, in 
the history of this country, for talents, learning and 
virtue. Since Chief Justice Marshall no other magis- 
trate has exhibited, in the decision of constitutional 
questions, such towering talents, such various wis- 
dom, such natural sagacity, such temperance of judg- 
ment and such superiority to considerations of party 
policies or personal influences. The period of 
twenty-eight years during which he has been in this 
court has been one of great stress and strain in our 
political affairs, involving the adjudication of novel 
and vastly important constitutional questions, hardly 
second in difficulty and reach of consequences to 
those during the period of Marshali’s presidency. In 
our judgment Miller’s opinions do not compare unfa- 
vorably with those of his famous predecessor, Some 
persons of large legal experience and calm judgment 
give them even higher praise. It is enough to say 
that these two distinguished men stand like two mas- 
sive Doric columns supporting the portico of the 
temple of our constitutional liberties. Mr. Justice 
Miller was a very interesting personage as well as a 
grand man and a profound lawyer. Unassuming in 
the extreme —the writer, who knew him rather 
intimately, never heard him say a word about him- 
self, nor could persuade him to say much of his 
opinions; approachable, companionable, fond of 
talking and of listening, full of reminiscence, 
shtewdly humorous and tolerant of jest— there 
seemed to be plenty of room in his great nature for 
the small things that go to smooth the intercourse 
of men as well as for the weighty things that move 
and control them. A man of personal purity and 
dignity in the midst of dangerous social temptations, 
hisexample is touching and influential, affecting also 
for its simplicity and gentleness. The great magis- 
trate died at the post of usefulness. Doubtless he 
might have lived longer had he resigned his office 
at the age of seventy and accepted the modest pen- 
sion which he had so abundantly earned. But he 
Preferred to confer his invaluable services to his 
country until his cail came. He was not a man 
Willing to be * laid upon the shelf.” He thought, 


with a poet who deserves to be better known to 
Fame — 


“I feel approaching, stealthily and still, 
Old Age, the sly and frozen-footed elf; 
He saps the strength, but cannot crush the will, 
And I shall lie uneasy on the shelf.” 


Vor. 42— No. 17. 








Two other great magistrates in like manner remain 
upon that bench, awaiting with cheerful patience 
the inevitable and not far-distant summons, wrapped 
in their judicial robes, like the Roman senators sit- 
ting unmoved in their togas while the Gauls sacked 
the capitol. Grander than presidents or senators 
are these, and larger creditors of the Republic. 
Honor in the highest and reverence mingled with 
affection be rendered to these good servants who 
shall go up higher! 


An address at Cornell Law School by Mr. William 
W. MacFarland, of the city of New York, on 
‘«The Sources of Our Jurisprudence,” is a learned 
and excellent performance. Mr, MacFarland traces 
the descent of our common law, so much vaunted as 
a sort of saltatory birth from the brain of some 
Anglo-Saxon Jupiter, directly to Rome. We give a 
few striking extracts from this very elegant essay: 


“Tt is humiliating to reflect that until a few years 
ago in all English speaking countries the result of a 
lawsuit had iess relation to the right and justice of the 
cause, and the principles of law involved, than to a 
game of special pleading,bet ween attorneys, over which 
a judge presided as a sort of referee, and on the result 
of which the rights of the suitors were staked. Except 
for a short time and in its rudimentary state, Roman 
jurisprudence was never guilty of such barbaric non- 
sense.”’ 

“*In fact our own law rests upon the same founda- 
tion, as modern scholars bave conclusively proved. 
Whatever departure the species may exhibit the genus 
is the same. We have been taught to regard the so- 
called common law of England as sui generis ; in other 
words an independent system of jurisprudence always 
existing in substantially its present form, intrinsically 
superior to any other system of law known to the 
world, and practically unrelated to any other. All 
this is pure ignorance, and we have been worshipping 
a fetich of our own manufacture; or at least pretend- 
ing to the exclusive ownership of a particular kind of 
jurisprudence which we called our common law, when 
we knew, or ought to have known, that it was all non- 
sense. Bracton’s great work, written in the reign of 
Henry III, was regarded by Coke, Blackstoue and the 
rest, as containing the pure unadulterated English 
common law, and asa work of the very highest au- 
thority on that law; indeed as the foundation stone 
of it. But we now know that the entire form and more 
than a third of the contents was copied directly and 
literally from the Corpus Juris. The absurd tradition 
lingering long after the time of Biackstone that 
Roman law was lost but was found in the twelfth cen- 
tury in acopy of the Pandects discovered at Amalfi, is 
another striking illustration of the fables to be found 
in our law books concerning legal history. All that is 
peculiar in Anglo-Saxon political history and polity, is 
the fact,’ that owing to its insular position and to favor- 
ing circumstances, the race preserved a_ greater 
amount of political freedom than the kindred races of 
the continent and escaped the application of the 
maxims of imperial tyranny grafted upon the sound 
and wholesome body of Roman law.” 

“Tf now we put aside Roman jurisprudence, where 
are we to go and look for the common law of Engiand ? 
Did the Saxon savages, the Danish Jutlanders or the 
barbaric Normans bring it along with them into Eng- 
land? Certainly not—for as we have seen they had no 
laws worthy the name. Well, being as the old writers 
say — sui generis — its origin must be accounted for 
somehow or other, and so they say it always abided in 
the breast of judges, complete in all form, proportion 
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and function, as Minerva in the head of Jove; and 
that it was the same in the beginning as it is now and 
ever shall be. According to that notion when a man, 
though the spawn of corrupt politics, was taken from 
the bar to be the slave of a tyrant on the bench, were 
he as ignorant as Caliban and as dissolute as Trinculo, 
the common law at once entered his breast and he be- 
came an oracle. Of course this is all fiction. The truth 
is that for ages what little knowledge of law the com- 
mon-law judges possessed (and it was but little), they 
borrowed from the ecclesiastical chancellors whose 
court was in the same hall, and with them they freely 
conferred. For centuries after the departure of the 
Romans and the incursion of the barbarians from the 
continent, law in the British islands was as obscure 
and uncertain as at Rome before the Twelve Tables. 
The publication of reports of decided cases beginning 
with the year-books commenced a new era; that of ju- 
dicial legislation, which has ever since pursued its 
uninterrupted course and has produced substantially 
the whole body of our common law as it at present 
exists. For all of our text books are merely commen- 
taries upon, or rather notations of, decided cases; and 
direct legislation has contributed but comparatively 
little. We live then and have for centuries lived under 
the rule of case law and let us see what that is.”’ 

** Such is the diversity of decision, that if a case is to 
be decided upon supposed precedent and authority in- 
stead of reason and principle, most cases can just as 
well be decided one way as another. Take the reports 
altogether, it would probably be found that judicial 
opinions are much more concerned about the question 
of resemblance or analogy than the merits of the case 
and the rights of the parties. In many cases the sup- 
posed analogy has no existence, and the judge who 
followed its false light as a refuge from thought has 
been led into a bog of error. As the result of centuries 
of this sort of case-law making, of judicial wobbling, 
now a little backward and now a little forward, cer- 
tain general principlesand doctrines have been evolved 
and have taken more or less firm and palpable form 
and substance as rules of positive law. But as for any 
thing like a rational and scientific system of jurispru- 
dence, it does not at present exist in any English 
speaking country. Mr. Frederick Pollock, I think, re- 
fers to some one as having said that English law is 
chaos tempered by Fisher’s Digest. But our own con- 
dition is even worse — the law is confused, oppressed, 
overwhelmed by an avalanche of reports, digests and 
text-books, mostly useless rubbish. Indeed all that is 
of permanent value in these countless volumes might 
be contained in a very few volumes of the size of ordi- 
nary law books. As for case law, such is the rapid 
movement of mankind in modern times, so swift the 
change in social conditions, conceptions and ideas, that 
the decisions of one generation represent as a rule 
neither the ethical standards nor the practical require- 
ments of the next. The effect of this state of things 
upon the bench and the bar is enfeebling and dete- 
riorating.” 

“* Before the facts of his case are thoroughly ascer- 
tained and considered, the lawyer runs to his digest to 
hunt for authorities, and contenting himself with a 
probably worthless but extensive assortment of sup- 
posed precedents, he spares himself the labor of all 
original thought and investigation, only to find when 
he gets into court that his facts are not what he sup- 
posed and that his authorities are inapplicable and use- 
less; or as very often happens, if they stand in the way 
of the substantial justice of the case, they are brushed 
one side in silence, or distinguished on some point of 
fact, generally a very easy matter. In the decision of 


cases refuge is too often found from the labor and re- 
sponsibility of original research and independent rea- 
soning in supposed precedents, and the opinion is 
mainly eoncerned not with the right and wrong of the 





particular case on principle, but the resemblance of the 
case to some other case decided by some other court 
between other parties. We shall doubtless outgrow 
this unphilosophical aud semi-barbaric state of things 
and case law will give place to something like a sciencg 
of jurisprudence. Our children may contemplate with 
amusement and wonder our vast accumulation of rub. 
bish in the way of reports and text-books, and partica. 
larly our monstrous Code of Civil Procedure. The}ay 
being reduced to order and system, liberated from the 
straight-jacket of a vast complicated and unelastiy 
code of procedure, and the practice being in the majy 
regulated by elastic rules of court always under cop. 
trol, there will be less complaint of the delays of jus 
tice, and the large share of our time now wasted oy 
reports and the absurdities of practice may with profit 
to the lawyer and advantage of the client be then given 
to the study of jurisprudence. There is no reason why 
the main body of the laws of one of the States of our 
Union should differ from the laws of another. On the 
contrary there is every reason why they should not 
differ. Indeed theoretically the common law is sup. 
posed to be about the same in all of the States, butitis 
far from being true in point of fact; and a lawyer of this 
State cannot with any safety advise upon the law of 
New Jersey or Connecticut even in a case governed 
not by statute but by the rules of the common law.” 

“It may yet come to pass when time is ripe that the 
several States will unite in appointing a commissionto 
assemble in convention and frame a code of law tobe 
adopted by allofthem. To produce a good nation! 
code would be along and laborious task, but it is an 
inexorable though just law that we must pay for what. 
ever we will have in proportion to its real value—and 
whatever is destined to endure is long in maturing 
If such acode were perfected and adopted it would 
need to be defended against the assaults of ignorant 
legislation.”’ 


‘‘A Poor Farmer,” writing to the Albany Time, 
objects to voting for Judge Earl, ‘‘ unless he waives 
all claim to a pension.” He ‘‘regards it as cer 
tain ” that the judge, if re-elected, will be entitled 
to a ten-years pension of $120,000. That a poor 
farmer, or a good one, can be so cock-sure on 4 
point in respect to which there is so much difference 
of opinion among lawyers fills us with surprise, and 
leads us to suspect that this poor farmer is a lawyer. 
He continues: ‘‘In this view of the case, I beg 
leave to say that I think it the duty of every honest 
man in the State todemand from Judge Eari, as the 
condition precedent to casting his vote for him in 
November next, a relinquishment of any and all 
claim to a pension after he shall have attained the 
age of seventy years. Especially is this the duty of 
the farmers and mechanics, from whose scanty 
earnings every cent of the enormous salaries is 
drawn.” The first sentence quoted shows that the 
poor farmer is an equally poor lawyer, for the course 
which he demands would render Judge Earl's elee- 
tion invalid. The point was substantiaily decided 
years ago in the case of a Sullivan county judge, if 
we recollect right. The iast sentence quoted also 
surprises us. We did not know that it is the farmers 
and mechanics aione who are taxed to pay the 
judges’ salaries. This certainly ought to be cor 
rected at once. The millionaires, merchants, manl- 
tacturers and corporations, lawyers, doctors and 
editors, and the judges themselves should be taxed 
to pay the judicial salaries. But this impoverished 
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agriculturist is rather late in the day. Besides, the 
case may not be so bad as he fears. Judge Karl may 
not live ten years after attaining the age of seventy. 
He cannot draw the pension after he goes to heaven, 
nor can his family. But if he should draw the 
whole ten-years pension he would not get a very 
extravagant compensation for his judicial services 
of twenty-five years. Probably the Herkimer county 
farmers will not object to the judge’s pension. Such 
plaints of the ‘‘poor farmer” usually come from 
people who pay very small taxes. Perhaps this pen- 
sion may cost this poor farmer the price of one old 
hen for the whole ten years. Probably not so much. 
We are reminded of a rusty man whom we recently 
met in the Capitol park, lurching wildly, and mut- 
tering in a maudlin way, as he gazed up at the 
great pile, ‘‘ D-—d Republican robbers!” 





NOTES OF CASES. 





N Compton v. Hawkins, Supreme Court of Ala- 
bama, June 17, 1890, it was held that a landing 
ona navigable river is intended for the loading or 
unloading of the craft navigating the river, and as 
the place of deposit of such freight as they usually 
carry, and the owner may prohibit its use for unus- 
ual and unaccustomed purposes, such as the storage 
and keeping of timber to be rafted, which may 
obstruct free access to and from the vessels. The 
court said: ‘‘ While the authorities are not in entire 
harmony in reference to the respective rights of 
navigators of public streams above the ebb and flow 
of the tide, and of riparian owners, the better opin- 
ion seems to be that the right to the use of the 
stream as a highway, and to land for purposes of 
receiving and discharging freight and passengers, are 
distinct, and those navigating the river have no 
right, as incident to the right of navigation, to land 
upon and use the bank for the purpose of loading 
or unloading vessels, without the consent of the 
owner, unless in cases of necessity. In Washburn 
on Easements (page 554) the author observes: ‘In 
regard to the right to land upon other points of the 
banks of a navigabie stream, than those which have 
in some way become public landings, the law would 
seem to confine it to cases of necessity, where in the 
proper exercise of the right of passage upon the 
stream of water, it becomes unavoidable that one 
should make use of the bank for landing upon, or 
fastening his craft in the prosecution of his passage.’ 
In Bainbridge v. Sherlock, 29 Ind, 364, it is said: 
‘The river being public, and its banks being pri- 
vate, it is not difficult to discover the true founda- 
tion of those riparian rights, known as ‘ wharf 
rights.’ It is essential to the successful prosecu- 
tion of his business that the navigator shall make 
frequent landings to lade and unlade, to receive and 
discharge passengers, and to receive supplies. But 
except in case of some peril or emergency of navi- 
gation, he cannot thus land without the consent of 
the riparian owner, and in return for the privilege 
of landing a reasonable compensation may be 
demanded. This is the origin of wharfage.’ Ripa- 





rian owners have claimed and exercised the right to 


construct wharves and landing places on navigable 
streams, from the earliest settlement of this country, 
subject to the limitation that the public easement or 
servitude is not impaired. The owner has the 
same dominion and power to control such landing 
places as any other private property, and to possess 
and use the same to the exclusion of the public. 
The right to raft timber does not imply or carry 
with it the right to deposit upon private property 
preparatory to being rafted. Campbell, J., says: 
‘The right to raft logs down the stream does not 
involve the right of booming them upon private 
property for safe-keeping or storage, any more than 
the right to travel a highway justifies the leaving of 
wagons indefinitely in front of private dwellings or 
stores.’ Lorman v. Benson, 8 Mich. 18. The plain- 
tiff has no common-law right to store or deposit 
logs or timber at a private landing for the purpose 
of rafting. The plaintiff however bases his right to 
recover, on the alleged ground that the Janding is 
public. Wharves or landings may be either private 
or public in their nature. If public, the owner is 
under obligations to concede to others the privilege 
of landing their goods. If private, he has the right 
to the exclusive use and enjoyment, or to permit 
such individuals to enjoy it as he sees proper. 
Whether a wharf or landing is public or private 
depends upon the ownership of the soil, the pur- 
poses for which it was built, the authority by which 
it was erected, the uses to which it has been applied 
and the nature and character of the structure. If 
the land on which it is constructed is vested in the 
public, or if built by public authority on land con- 
demned, or if it be at the terminus of a public high- 

vay and practically forms a part thereof, or has 
been dedicated by the owner to the use of the pub- 
lic, it may be regarded as a pubiic wharf or landing. 
The right to erect a landing on a navigable stream, 
having its foundation in the ownership of the land, 
when erected by an individual at his own expense, 
is private property. The Wharf Case, 3 Bland, 361. 
It is well settled that the public may acquire an 
easement, a right to the use of such ianding, by 
dedication on the part of the owner of the soil. But 
use by individuals, with the permission of the 
owner, does not give the public the right to do the 
same without his consent. Use by the public with 
his permission, and for his own emolument, for no 
number of years will amount to dedication. In 
Post v. Pearsall, 22 Wend. 425, after an elaborate 
consideration of the question, it was held that the 
public have not the right, against the will of the 
owner, to use and occupy the land adjoining navi- 
gable waters as a public landing and place of deposit 
of property in its transit to and from vessels navi- 
gating such waters, although such user has been 
continued upward of twenty years, with the knowl- 
edge of the owner. In O'Neill v. Annett, 27 N. J. 
Law, 290, the action was brought to recover dam- 
ages for the defendanc’s retusal to permit vessels to 
discharge a cargo of coal upon his wharf. The dec- 
laration alleged that it was a public wharf, and the 
jury so found, The wharf was built by defendant 
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at his own expense more than twenty years previ- 
ously. A pvblic turnpike passed or terminated 
near the wharf, but it does not appear that it 
extended to the landing, or that there was any con- 
nection betweer. them, except that the public passed 
and repassed from one to the other without interrup- 
tion. During the whole period of its existence ves- 
sels had been in the habit of loading and unloading 
at the wharf, and it had been used by persons in the 
vicinity as a place of deposit for lumber, wood, 
brick and other materials, the owner being paid for 
such use, It was ruled that the wharf was private 
property, and that the consent of the owner must be 
obtained before the public have a right to use it. It 
is said: ‘It is difficult to conceive of evidence that 
could more clearly negative the idea of dedication 
to public use, or more satisfactorily establish the 
fact that the proprietor was using the property for 
his own private emolument.’ The objects for which 
& private landing may be held and used may be 
public without affecting its private character. In 
such case there is an implied license to vessels navi- 
gating the stream to use it for receiving and dis- 
charging freight and passengers, and also to all 
persons to occupy it for lawful and accustomed pur- 
poses; but the owner may at any time revoke the 
license as to the entire public, or withhold permis- 
sion from particular vessels or persons. Swords v. 
Edgar, 59 N. Y. 28; Steele v. Sullivan, 70 Ala. 
589.” 


In Kenyon v. Kenyon, Supreme Court of Utah, 
January 29, 1861, it was held that the granting of 
divorces is not a part of either chancery or common- 
law jurisdiction, which is conferred in general terms 
on the district courts by organic act of Utah, sec- 
tion 9, and hence Revised Laws of Utah, page 162, 
section 1, which provides that the probate courts 
shall have jurisdiction in all cases of divorce, is not 
in conflict with the organic act in this particular. 
The court said: “To arrive at a proper solution of 
this question we must inquire what is meant by 
chancery and common-law jurisdiction. Chancery 
‘jurisdiction may be defined to be a judicial power 
to hear and determine all cases wherein the law, for 
its universality, cannot afford relief. Early in the 
history of jurisprudence the administration of jus- 
tice in the ordinary courts was found to be incom- 
plete, and hence arose the necessity of separate 
courts of equity, which were organized about the 
reign of King Edward III for the purpose of cor- 
recting that wherein the law was defective; the mat- 
ters of fraud were among the objects to which the 
jurisdiction of chancery was originally confined. 
Soon after these courts were established in England 
a fierce struggie arose between the law and equity 
courts in relation to the jurisdiction and powers of 
each, but as we trace the history of English juris- 
prudence we find the prejudice which at first existed 
ou the part of the common-law courts yielding to 
the necessity and utility of a distinctive equity 
jurisprudence. Arnold v. Grimes, 2 G. Greene, 77. 


Follow this court from the reign of Edward III, at 
first feeble and affording relief in only a very few 





——$—s 
cases, until it branches out with enlarged powers, 
and builds up a stately jurisprudence of its oy, 
both in England and America, and with its extendeg 
jurisdiction, we venture the assertion that as a 
equity court, purely without the aid of a statute, it 
has never entertained a case of divorce so as to ren. 
der a final decree between the parties. The appli- 
cation for divorce from bed and board is not neces. 
sarily an equity proceeding. It may be either at lay 
or in chancery, as the Legislature may prescribe, In 
England until very recently it was confined excly. 
sively to the ecclesiastical or spiritual courts, and ip 
the United States the petition is filed either in the 
chancery or law courts, according to the provisions 
of the statutes of the different States, The cele. 
brated case of Burch v. Burch, recently tried in Illi- 
nois, appears to have been at law, and the entire 
case tried by a jury. In other States the chancellor 
hears and tries the issue, in some instances upon 
written evidence alone, and in others upon written 
and oral. We say then that the jurisdiction ip 
divorce cases does not necessarily belong to chan. 
cery, and that clause of the organic act which con- 
fers upon the district courts chancery jurisdictionis 
not violated by the statute of Utah giving another 
court the right to try all cases of divorce. But the 
question arises, is not the common-law jurisdiction 
of the court trampled upon? Common-law juris. 
diction we understand to mean the power of the 
court to hear and determine cases according to the 
rules of common law. Statutes are frequently 
invoked in aid of the common law, but common-law 
courts, as such, are not dependent upon statutes, 
unless they have become incorporated into and form 
part of the common law, which is often the case 
with old English statutes, It is no part of the 
powers of common-law courts to grant divorces 
from bed and board. Cases of this kind do not 
belong to their jurisdiction as common-law courts, 
and without the aid of statutes such courts are pow- 
erless. Opposed to this view we are referred tothe 
case of Wightman v. Wightman, 4 Johns. Ch. 348. 
That was a case where the plaintiff married the 
defendant under a fit of insanity, had never lived 
with her husband, and had continued under aberra- 
tion of mind with only occasional lucid intervals. 
The question arose before the chancellor whether 
the court could take jurisdiction, as there were 00 
statutes in the State ot New York for divorce a 
vinculo matrimonii except in case of adultery, and 
the cause for divorce must arise after marriage. The 
learned chancellor declared the contract null and 
void ab initio, on the ground that the plaintiff had 
not the capacity to contract any more than if she 
had been an idiot. But the court expressly says 
that the power resides somewhere to declare the 
contract void, and concludes that it must reside in 
that court, as it has an exclusive jurisdiction, not 
only over cases of lunacy, but of matrimonial causes. 
This decision, when properly examined, will be 
found to sustain the position we have assumed, that 
proceedings for divorce do not necessarily belong to 
either the chancery or common-law jurisdiction of 
the district courts.” 
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WATER AND WATER-COURSES—POND—TI- 
TLE T0 LAND UNDER WATER—ADVERSE 


POSSESSION. 
yew YORK SUPREME COURT, SEPTEMBER TERM, 1890. 


GovverNEUR v. NATIONAL Ick Company oF NEW 
Yor«k.* 

Where land upon the side of a natural, unnavigable fresh- 
water pond 1s conveyed by a description, the line of which 
runs “along said yond,” the title to the land under water, 
infront of the premises conveyed, does not pass to the 


grantee. 
Title by adverse possession cannot be founded on the mere 


cutting of ice. 
PPEALS by the plaintiffs from two judgments, one 
entered, in each of the two above-entitled actions 
in the office of the clerk of the county of Putnam on 
the 6th day of February, 1889, with notice of an inten- 
tion on the part of the plaintiffs to bring up for review 
on such appeals an order, entered, in each case, in said 
office on the 6th day of February, 1889, granting to the 
defendant an additional allowance of five per cent on 
the amount claimed in the complaint. 

The judgments appealed from dismissed the com- 
plaints in each of the above-entitled actions, one of 
which was brought to recover for a trespass, and the 
other of which was in ejectment, although both in- 
volved the same issue, namely, the title to the prem- 
ises in question, which consisted of a pond in Putnam 
county, in the State of New York. The plaintiffs 
claimed title to the land under the water of the pond 
as the successors 1n title of the original patentee. The 
defendant claimed title as the owner of the land under 
water by virtue of certain conveyances describing the 
land upon the border of the pond. 


Iselin & Warner, for appellants. 
Close & Robertson, for respondent. 


Dygkman, J. The defendant claims the right to 
Hinckley pond, and has appropriated the same to its 
own use for the purpose of gathering ice from its sur- 
face for commercial purposes, and two actions have 
been commenced against it by the plaintiffs, one for the 
recovery of the premises and the other for the recov- 
ery of damages for their unlawful invasion. 

The pond is a smail natural lake bounded on the east 
and west by mountains and on the north and south by 
very low swamps. It is fed by two streams from the 
south, one of which is a little brook at the south-west 
corner that empties into the swamp, and loses its iden- 
tity there, before it reaches the pond, the other is at 
the south-east corner, constituting a small, well-defined 
stream at its mouth. The outlet is Muddy brook at 
the north-east corner, and that is a lazy, sluggish brook, 
Tunuing to the north with very little descent. The pond 
is shaped like the bowl of a spoon, and is sixteen feet 
deep in places, while the outlet is four feet deep. It 
has no thread and possesses none of the characteristics 
ofastream. There is no current and can be none, and 
the finding of the trial judge on that subject is against 
the evidence and against the possibility. With two 
small streams from opposite points coming from a low 
swamp, and a slow outlet on the north-east vorner only 
four feet deep, and a pond sixteen feet deep in the 
center, there can be no current, and no thread. There 
18, of course, a general movement of the water toward 
the outlet, but it 1s imperceptibie, and the pond 1s not 
the widening or spreading out of a stream, and it is not 
the confluence of two streams, because one of the 
streams from the south never reaches the pond in the 
shape of ranning water. Neither was the pond ever 
called Muddy brook, that notion is insinuated into the 
Points of the responcent on this appeal, and seems to 


roneous. The conception was extracted from a deed 
of conveyance from Margaret Ogilvie to Abner Crosby 
for two hundred acres of land on the east side of the 
pond, the boundaries of which, beginning at a hickory 
tree twenty chains and thirty-four links east of Muddy 
brook, have this for the third course, to-wit: ‘* North 
sixteen degrees west forty-three chains and seventy- 
nine links to Muddy brook,” but that this language in- 
dicates the outlet, and not the pond, is shown conclu- 
sively by the words immediately following, which are 
‘and down the same as it runs until it bears due west 
trom the aforesaid hickory ”’ (the place of beginning). 

Moreover, in the year 1813, a deed of conveyance was 
made by the same family to Joshua and Samuel Mabie 
for land on the west side of the pond, which contained 
this language, in the description of the premises, after 
reaching the pond on the west side, *‘ thence northerly 
along said pond to the outlet thereof, that is, to Muddy 
brook,”’ showing that the pond and the brook were not 
identical. 

Neither of these subjects however is important in the 
solution of the problem presented by this appeal. The 
paramount and controlling question is, whether the 
plaintiffs own the bottom of the pond, and a complete 
understanding of that dispute will require the state- 
ment of some facts. 

Hinckley pond was included in the grant of land 
from King William the Third to Adolph Phillips, dated 
June 17, 1697, and then for the first time the title was 
vested in an individual owner. 

Let there be no mistake about the character of this 
body of water. It is a pond, and notastream of water, 
and the rules of law applicable to streams will have no 
application to this case. 

The trial judge has found that “the premises in 
question consists of the water and land under water of 
a natural pond or lake, sometimes called Hinckley pond 
and sometimes Croton lake, and are about a half a mile 
long and a little less than a quarter of a mile wide in 
the broadest part, oval in shape, and covering some- 
what over forty-five acres. 

He also found as follows: ‘‘ The premises in question 
are a natural pond or basin, the confluence of two 
streams, Muddy brook and Fast inlet flowing into it at 
the southerly end, with an outlet, Muddy brvok, at the 
northerly end.” 

The plaintiffs in this action are the successors of the 
patentee; and if the title to the land in dispute has 
not passed from the family, the premises belong to 
them.” 

The predecessors of the plaintiffs have sold and con- 
veyed all the land surrounding the pond to different 
persons by deeds which describe the premises they con- 
vey with precision, and 1n most cases by exact courses 
and distances, and, with but one exception, when the 
lines run along the pond they are by compass direc- 
tions between monuments on the side of che pond like 
this: ‘‘ Beginning near the south side of a large rock 
on the west side of Hinckley pond, * * * thence 
running south sixteen degrees west five chains and six- 
teen links along said pond, thence south nine degrees 
west four chains sixty links to a pine tree stump.” The 
exception to the boundaries by “ourses und distances 1s 
tound in the deed to Joshua and Samuel Mabie, already 
mentioned, and in that deed the course is northerly 
along the pond. 

It is now the insistance of the defendant that each of 
the deeds for the land bordering upon this water ope- 
rated tovonvey the land to the center of the pond, and 
therefore the plaintiffs have no title to the land cov- 
ered by its waters. 

Pausing here for a moment, in view of such conten- 
tion, 1t becomes appropriate to inquire whether the 
pred ors of the plaintiff ever lost the title to the 





*57 Hun, 474. 





bed of this pond. 
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The owners conveyed a portion of land by definite 
boundaries, and there is nothing in the deeds to denote 
an intention to buy ot sell any land not included 
within the boundaries expressly defined, and there is 
nc principle of law tu justify the grantee in going be- 
yona the boundary line and taking another parcel. He 
cannot ciaim by force o. bis.grant; and if the doctrine 
for which the detendant contends is te prevail, the ac- 
quisition by construction and operation of law might 
exceed what was obtained by exprese grant. It is 
fundamental principle of law that one parcel of Jand 
not mentioned in a deed cannot pass as ar appurte- 
nant to another. distinct parcel expressly granted by 
precise and definite boundaries. 

If all the parcels of land conveyed around this pond 
b, the predecessors cf the plaintiffs were protected ac- 
cording to the description in the deeds, all the land 
called for by his deed would be allotted to each grantee 
and the pond would remain, and thus it is demon- 
strated that the premises in question were not em- 
braced in the deeds, but are excluded therefrom by the 
terms of the descriptions, which manifests a plain in- 
tention to grant and receive a specified quanity of land 
specifically described. 

There is nothing in those deeds tc indicate that the 
parties intended more than they said, and the pre- 
sumption of law is that the title remains in the orig- 
inal proprietors until such presumption is overcome. 
There is ne rule of the common law that half of a 
stream shall pass by a grant of the adjacent land. All 
the law does is to indulge a presumption in favor of a 
shore owner in the absence of evidence. The claim of 
the defendant is interposed by virtue of the common 
law. but that system ot jurisprudence has been much 
modified in its application to our lakes, because in 
England it was confined to navigable rivers and the sea. 

We can indulge no inference for the purpose of en- 
larging the grants of the plaintiffs’ predecessors, for 
the law makes no intendment concerning such grants. 
The grantees take to the lines prescribed by the deeds, 
and their limits can be extended no further by con- 
struction. Presumption is never entertained to en- 
large an estate, and a deed cannot be made to operate 
on property which one party did not intend to pur- 
chase and the other party did not intend to sell. 

We must not deceive ourselves because the land in 
question is covered with water. We are dealing with 
private rights alone, unembarrassed by any question 
of sovereignty. We have a natural, unnavigable fresh- 
water pond, in which the State has no rights, whose 
bed is private property, the owner of which has made 
grants of land on its borders bounded by the pond, and 
the naked question now under consideration is, 
whether the grantees »y force of such grants have ac- 
quired title to the bed of the pond. 

The land so covered with water was owned by the 
ancestors ot the plaintiffs, and it was the subject of 
private ownership like other land. That proposition 
lies under the shadow of a great name, for Lord Hale, 
in his Treatise de Jure Maris, said: ‘*One man may 
have the river and the others the land adjacent.”’ Be- 
ing such owners, they might sell and convey the same, 
or they might sell and convey the land adjoining, and 
in neither case would the deed carry more land than it 
described. The water over this land does not change 
it in respect to its ownership. There were many lakes 
in the land included inthe Philips patent, but the land 
which they covered ali passed to the patentee, and the 
title to all the other land unconveyed has vested in 
these plaintiffs, and why not this also? It has never 
been conveyed, and there is no principle of law which 
will appropriate it unconveyed. The law makes no 
contracts and no deeds between parties,and it can 
make none. It simply enforces those which are made 


according to their terms, and it goes no further. 


legal effect of the grants of land around the pond. and 
our conclusion upon principle is that those deeds Con. 
vey only the land which they described and the titleg 
the grantees therein extended to the water, and ho 
further. But, if the case is to be decided upon ap. 
thority, the result will be the same. 

The case of Wheeler v. Spinola, 54 N. Y. 378, was wp 
nearly like this as to be an authority, for there the 
land was bounded by the pond, and it was held that, 
boundary upon a natural pond carries title to Joy. 
water mark only, and Judge Earle, in delivering the 
opinion of the court, said: ‘* Neither can the rule ast 
riparian ownership be applied to this pond whieh js 
applied to ordinary fresh-water streams. A boundary 
upon it does not carry title to its center, but only to 
low-water mark. Such is the rule as to boundaries 
upon natural ponds and lakes.’’ Such is the doctring 
of the Court of Appeals at this time, so far as any er 
pression of that comrt has reached the public. 

The case of Smith v. Rochester, 92 N. Y. 463, de 
pended upon many questions and considerations not 
involved in Wheeler v. Spinola, and this latter case was 
not referred to, and the inference is that the court did 
not intend to take any departure from the law as there 
laid down. The head-note in the Rochester case is uy. 
supported and misleading. 

In the Massachusetts case of Waterman v. Johnson, 
13 Pick. 265, Chief Justice Shaw said: ‘A large natuml 
pond may have a definite low-water line, and then it 
would seem to be the most natural construction, and 
one which would be most likely to carry into effect the 
intent of the parties, to hold that land bounded upon 
sucb a pond would extend to low-water line, it being 
presumed that it is intended to give to the grantee the 
benefit of the water, whatever it may be, which he 
could not have upon any other construction.” 

In the case of Canal Commissioners v. People, 5 
Wend. 447, Chancellor Walworth, in his opinion, said: 
“The principle itself (the common-law rule) does not 
appear to be sufficiently broad to embrace our large 
fresh-water lakes and inland seas, which are wholly 
unprovided for by the common law of England.” 

In the case of Bradley v. Rice, 13 Me. 301, it was held 
that where the land in a conveyance was bounded bya 
pond of water, the grant extended only to the margin 
of the pond; and expressions of the same purport are 
found in Kingmanv. Sparrow, 12 Barb. 206; Champlain 
& St. L. R. Co. v. Valenti.re, 19 id. 491. 

“ When land is conveyed bounding upon a lake or 
pond, if it is a natural pond, the grant extends only to 
the water’s edge.” Ang. Water-Courses, § 41. 
‘““Where the boundary given isa natural pond or 
lake of fresh water, the boundary line will, it seems, 
run along the low-water mark of the pond, though 
other cases speak only of the water's edge.” Wash. 
Real. Prop. (5th ed.), vol. 8, p. 443, § 47. The writerre 
fers to many cases in Massachusetts, New Hampshire, 
Maine and Vermont, as authority for the statement in 
the text. 

In the case of Child v. Starr, 4 Hill, 382, Chancellor 
Walworth lays down the following rules respecting the 
bed of a river, and they are also applicable to a fresh- 
water natural pond: “ The bed of a private river is 
substantive matter of grant, and can only pass as such. 
It can never pass as incident or appurtenant to a grant. 
It is land, and land cannot be incident or appurtenant 
teland. A conveyance of one acre of land can never 
be made by any legal construction to carry another 
acre by way of incident or appurtenance to the first. 
That iad, and that land only, which is expressly em 
braced in avd forms the subject-matter of @ grant, 
passes under it.’’ Again, he said in the same opinion: 
* But there is no presumption against direct proof, nor 
any prima facie intendment in the presence of an eX- 
press grant; such grant fixes its own limits and de 





Thus fat our examination has proceeded upon the 


termines the rights of the parties under it.” 
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Jand of the defendant was bounded on the west and 
south by the lake and outlet thereof, and the judge 
who wrote the majority opinion said: “The deed 
would have the usual legal effect, and as an appurte- 
nance would carry along the iand under water to the 
center; at all events, it would carry the right to the 
jand filled in, where the water was shallow immedi- 
ately in front of the defendant’s premises.” 

That statement is antagonistic to all the authorities 
and expressions of writers and judges, and is mani- 
festly erroneous. It has never been followed or re- 
ferred to in any subsequent case, and in this case of 
Wheeler v. Spinola, supra, the Court of Appeals be- 
stowed upon it the charity of its silence. 

It may also be said that the theory of the defendant 
respecting the division of the bottom of the pond be- 
tween the riparian owners is not susceptible of prac- 
tical application. Under that theory the lateral limits 
ofeach owner must be lines running perpendicular to 
the shore and extending to the center, giving the same 
width at the center as on the shore, and so the owners 
on the sides would take the land to the center of the 
pond and leave nothing for the owners upon the ends, 
who have the same right to run to the center as the 
owners on the sides. The position of the defendant 
therefore falls under the condemnation of both princi- 
pleand authority. This examination is sufficient to 
dispose of the claim of the defendant that the grants 
of the plaintiffs’ predecessors of the laid around the 
pond extended to the center. The second defense intro- 
duced by the defendant is less meritorious than the first. 

Assuming what is very doubtful, that the deeds upon 
which the claim to an adverse possession is founded 
are sufficiently definite and certain to form a basis for 
sucha claim, there has been no possession or occupa- 
tion under them, such as the law requires, to consti- 
tute an adverse possession. 

There has been neither cultivation nor improvement 
and no protection by inciosure, and there has been no 
use for the supply of fuel or fencing timber for any 
purpose. Neither was there any improvement of any 
part of the premises so that the other portions can be 
deemed to have been occupied forthe same length of 
time as the part improved, and without some or one of 
these the land is not deemed to have been possessed for 
the purpose of constituting an adverse possession. 
Code Civ. Proc., § 370. 

The ruie of iaw respecting partial occupancy applies 
to land used in one body according to the custom of 
the country, but has no application to this case. No 
part of this land was inclosed or occupied, and such use 
as was made of the shore at the south-west corner was 
neither permanent nor continuous. 

Moreover, the procurement of deeds from persons not 
shown to be the owners, and an entry such as was 
made under them in this case, is entirely insufficient to 
initiate a claim to an adverse possession. Beach v. 
Mayor, 45 How. Pr. 368; People v. Livingston, 8 Barb. 
%5; Sharp v. Brandow, 15 Wend. 597. 

Again, the predecessors of the plaintitf, being the 
owners of the land, were, at ail times, constructiveiy 
in the possession thereof, unless it was in the actual 
hostile occupation of another under a claim of titie 
(Bliss v. Johnson, 94 N. Y. 242) and the defendant 
shows no occupation of the land at any time. Taking 
ice from the surface of tne water was no occupation of 
theland. It was akin to a profit taken from the soil of 
others, and even that was repeated but once a year; but 
the claim of a right to take ice from the pond can only 
be sustained by a prescription, and such a ciaim cannot 
be sustained as a prescriptive right, because it cannot 
exist separately from an estate to which it is attached. 

Roe v. Strong, 107 N. Y. 350; Pecrsaii v. Post, 20 Wend. 
123; Ang. Tide- Waters, 272; 2 Greenl. Ev. 540; Gould 
Waters, § 25, 
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In the case of Ledyard v. Ten Eyck, 36 Barb. 125, the 





In the case of Wheeler v. Spinola, supra, it was held 
that the cutting of salt grass annually upon an unin- 
closed lot for twenty years was sufficient to constitute 
a possession adequate to confer title, and that was 
manifestly as much stronger case than this. In the 
case of Miller v. Downing, 54 N. Y. 681, it was held that 
a person who maintains a wood pile upon a vacant lot 
for thirty years acquired no title thereby. 

Another principle of law is that a fee will not be im- 
plied from user where an easement would secure the 
privilege enjoyed. Roev. Strong, 107 N. Y. 359; Gould 
Waters, § 22. 

In no respect therefore have the acts done upon the 
premises in dispute responded to the requirements of 
the statute or been sufficient to constitute a possession 
which can be deemed adverse. 

Neither are the plaintiffs estopped from the assertion 
of their legal rights, because they were never aware of 
the expenditure of money upon or near the premises, 
and neither the defendant nor its predecessors have 
been influenced by any conduct of the plaintiffs or 
those under whom they claim. Moreover, the trial 
judge has found that no considerable expenditure for 
permanent improvements were made upon the prem- 
ises in question. 

Our examination has proceeded far enough to show 
that the judgment appealed from is erroneous, al- 
though there are other important and interesting ques- 
tlons involved which we do not examine or decide. 

The judgment should be reversed and a new trial 
granted, with costs to abide the event. 


CULLEN, J., concurred. 


Judgment reversed and new trial granted, costs to 
abide event. 


These two actions depend 
upon the same question. One of them is in ejectment 
and the other is for trespass. The primary inquiry in 
each is whether or not the plaintiff owned the prem- 
ises in question at the commencement of the actions. 

The locus in quo is a pond in Putnam county, some- 
times known as Hinckley pond and again as Croton 
lake; and there is ground in the evidence for the state- 
ment that the pond was sometimes known as Muddy 
brook, although the latter name has for many years 
been applied exclusively to the outlet. 

The learned trial judge, upon conflicting evidence, 
has found that there is a slight current running 
through this so-called pond from its inlets to its outlet. 
It is a natural basin, a widening of two small streams 
at and below their confluence; but the evidence, we 
think, justifies the inference that it is and must be 
classed as a water-course and our conclusion is that it 
was properly treated as such. It is non-navigable ex- 
cept for smail row-boats or skiffs. 

The plaintiffs’ ancestors undoubtedly owned the land 
about this so-called pond; and, by various convey. 
ances, bounded in part by the pond, have conveyed 
away the whoie or substantially all of the adjacent up- 
land. They say however that because these various 
conveyances run “to the pond” or to some monument 
on the land at the water, aud thence along the pond, 
sometimes by given courses and distances and some- 
times without any, but generally to some other monu- 
ment on the bank, and thence away from the water, 
and so about to a place of beginning. The water edge 
1s therefore a boundary on that side, so that the water 
and the iand under water has never, as they claim, 
been conveyed, and is still owned by them. The learned 
trial yuage, in view of all the facts submitted to him, 
has held that these conveyances run to the center or 
thread of the stream of which the pond is only @ part. 
We conclude that this 1s the correct view. It has been 
so ciearly put in the opinion delivered at the trial term, 
that, notwithstanding the exceedingly ingenious, ex- 


Pratt, J. (dissenting). 
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haustive and plausible argument of plaintiffs’ counsel, 
it is unnecessary to do more than express our concur- 
rence in the conclusions there expressed. The plain- 
tiffs are undoubtedly correct in the position that, gen- 
erally speaking, fixed monuments are conclusive when 
referred to in grants. But the case of a monument on 
the bank of a stream seems an exception to that rule 
unless it clearly and affirmatively appears that it was 
the purpose to exclude the water and land under it to 
the thread of the water-course. 

The authorities cited, and those therein referred to, 
clearly show that where a grant of land is bounded by 
a non-navigable natural water-course, it extends to the 
thread of the stream, notwithstanding the fact that the 
courses and distances run to specified monuments on 
the bank. This is because of the fact that it is imprac- 
ticable, if not impossible, in specifying such a boun- 
dary, to set it up or fix a monument at the exact line 
in the water, especially at the thread of a stream. 
There are one or two deeds which, at first blush, might 
seem to form exceptions to the application of this gen- 
eral rule, but taking the grants of plaintiffs’ ancestors 
together with all the other facts and circumstances, 
especially the great delay in asserting the theory upon 
which plaintiffs rely, and also in view of the great out- 
lay which defendants, and others engaged in like pur- 
suits, have made on this pond for business purposes, 
we think that it is now too late for plaintiffs to claim 
that the water and the land under water of this pond 
was not included in these grants. This history shows, 
or, at least, strongly tends to show, acquiescence in 
this construction of these grants. 

We do not deem it necessary to examine any of the 
other questions. 

a 


STATUTE OF LIMITATIONS — NEGLIGENCE 
OF A MUNICIPAL CORPOKATION—WHERE 
IT FALLS. 


NEW YORK SUPREME COURT. 


TITMAN V. MAYOR, ALDERMEN AND COMMONALTY OF 
THE City oF New York.* 

An action against a city tor the wrongful causing of death by 
negligence, is an action “for damages for personal in- 
juries alleged to have been sustained by reason of the 
negligence,” within the meaning of chapter 572, Laws of 
1886, and is barred by the one-year statute of limitations. 

L. Laflin Kellogg, for plaintiffs. 
Thomas P. Wickes, for defendant. 


BARTLETT, J. The plaintiffs brought this action to 
recover damages, under section 1902 of the Code of 
Civil Procedure, for the wrongful act, neglect or de- 
fault of the defendant in causing the death of Thomas 
O’ Maley, by leaving a large stone in Tenth avenue near 
One Hundredth and Forty-fourth street, in the city of 
New York, which upset the sleigh in which Mr. 
O Maley was riding on January 8, 1887, and threw him 
out. He died from the injuries thus received on Janu- 
ary 2], 1887. 

On February 4, 1887, letters of administration on the 
estate of Mr. O’Maley were issued to the plaintiffs. On 
January 4, 1889, the claim in suit was presented to the 
comptroller of the city of New York, and its settle- 
ment and adjustment were demanded, but it has not 
been settled or paid. 

This action was begun on February 6, 1889. Upon the 
trial at circuit the complaint was dismissed on two 
grounds, which are stated in the record as follows: 1. 
That, by the Laws of 1886, plaintiffs had one year and 
thirty days after the issuing of letters of administra- 
tion in which to commence this action. 2. That the 
plaintiff did not have over two years from the death of 
the decedent in which to commence this action. 


*57 Hun, 469. 











Upon these rulings the only questions which arise, 
the present appeal are: (1) Whether the Plaintity 
cause of action is barred by chapter 572 of the Lawe of 
1886; and (2) whether it is barred by section 1902 of the 
Code of Civil Procedure. 

Chapter 572 of the Laws of 1886 provides as folloys. 
“No action against the mayor, aldermen and com: 
monalty of any city in this State having fifty thousand 
inhabitants or over, for damages for personal injuries 
alleged to have been sustained by reason of the negli. 
gence of such mayor, aldermen and commonalty, org 
any department, board, officer, agent or employee of 
said corporation, shall be maintained, unless the sam 
shall be commenced within one year after the causeot 
action therefor shall have accrued, nor unless Notice of 
the intention to commence such action, and of th 
time and place at which the injuries were receive 
shall have been filed with the counsel to the corpora. 
tion or other proper law officer within six months after 
such cause of action shall have accrued.” 

If an action for wrongfully causing death by negli 
gence is ‘an action for damages for personal injuries 
alleged to have been sustained by reason of the negli. 
gence’’ of the defendant as a municipal corporation, 
then the one-year limitation prescribed by this statute 
is applicable to the case at bar and the complaint wa 
properly dismissed. 

The learned counsel for the plaintiff insists that this 
is not an action for personal injuries at all, but a spe 
cial statutory action growing out of a death caused by 
the wrong-doing of the defendant; that it is based 
wholly on the injury done to the estate and _ property 
of the decedent; and hence that it does not fall within 
the purview or terms of the act of 1886. On the other 
hand, the counsel to the corporation refers to the def- 
nition of personal injury in the Code itself as conclu 
sive in regard to the meaning of the statute. “A ‘per. 
sonal injury’ includes libel, slander, criminal conver. 
sation, seduction and malicious prosecution; also an 
assault, battery, false imprisonment or other action- 
able injury to the person either of the plaintiff or of 
another.’’ Code Civ. Proc., § 3343, subd. 9. It is to be 
noted however that the Code does not assume to apply 
this definition to the construction of other statutes, the 
section cited beginning with the words: “In constra- 
ing this act, the following rules must be observed,” 
ete. 

The question is not free from difficulty, but I cannot 
resist the conclusion that the phrase “* personal inju- 
ries,’’ as used in chapter 572 of the Laws of 1886, wasem- 
ployed in a less restricted and technical sense than that 
which the plaintiffs’ counse! would give it. Notwith- 
standing the distinctions which exist between the ac- 
tion for negligently causing death and the action for 
negligently causing bodily harm not resulting in death, 
I think nine lawyers out of ten would ordinarily speak 
of both asactions for personal injuries. And it seems to 
me that the Legislature has spoken in the same way itl 
the act of 1886. An injury to the person gives rise to 
both classes of actions, and that injury 18s the promi- 
nent idea associated with a negligence suit involving 
death, just as much as with a negligence suit involving 
less serious results. Until the passage of Lord Camp 
bell's act in England, and similar statutes in this coun 
try, ifthe injured person died in consequence of his 
injuries, no damages were recoverable against the 
party by whose wrongful act or negligence he had suf- 
fered. It is undoubtedly true that in a technical sense 
the statute gives a new cause of action. Whitford ¥. 
Panama R. Co., 23 N. Y. 465; Littiewood v. Mayor, 8 
id. 24. Substantially however and considering the hed 
ture of the redress to be afforded, it is a continuation 
of the original cause of action for the benefit of those 
dependent on the services or bounty of the deceased, 
and who have been injured by the personal wrong done 
tohim. ‘The statute,’ says Judge Cooley, “* continues 
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for the benefit of the wife, husband, etc., a right of ac- 
tion which, at the common law, would have termi- 
pated at the death, and enlarges its scope to embrace 
the injury resulting from the death.”” Cooley Torts, 
964. In other words, the right of action growing out 
of what was clearly a personal injury, in the most re- 

sense, is practically, though not technically, 
continued and extended by the statute. As Rapallo, 
J., points out in Littlewood v. Mayor, supra, the statute 
“was intended to apply to the case of a party who, 
paving a good cause of action for a personal injary, 
was prevented by his death which resulted from such 
injury from pursuing his legal remedies, or who omit- 
ted in his life-time to du so.”” Such being the purpose 
of the change in the common Jaw, I think the action 
thus authorized may reasonably and naturally be 
called an action for damages for personal injuries; and 
[have no real doubt that it was the intention of the 
Legislature to apply the one-year limitation to suits of 
this character against municipal corporations by the 
enactment of chapter 572 of the Laws of 1886. 

This view renders it unnecessary to discuss the ques- 
tion whether the cause of action was barred by the 
two-years’ limitation, and requires an affirmance of the 
action of the court below. 

Exceptions overruled and judgment ordered for de- 
fendant. 

Van Brunt, P. J., and BArRRetrT, J., concurred. 

Exceptions overruled and judgment ordered for de- 
fendant. 
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CONSTITUTIONAL LAW — OBLIGATION OF 
CONTRACT — EMINENT DOMAIN. 


MASSACHUSETTS SUPREME JUDICIAL COURT, MAY 


1, 


Cary LIBRARY vV. BLIss. 

Maria Cary offered, on certain conditions precedent to be 
performed by the town of Lexington, to give money for 
the foundation of a free public library, to be held by a 
board of trustees consisting of the selectmen, the school 
committee, and the settled ministers of the place, who 
were toinvest it, expend the interest for such books as 
they should deem suitable for the library, have the gen- 
eral supervision of it, and make rules and regulations for 
its management. The conditions were performed, the 
money paid, and the library founded. She and others af- 
terward made further gifts for the library, some of which 
were in terms to the trustees of the library, some to the 
library, and some to the town. Statutes of Massachusetts 
of 1888, chapter 342, created a corporation called the 
“Cary Library,” and authorized the town to vote to trans- 
fer to such corporation all funds and property held by the 
town for the library founded by Maria Cary, and to vote 
toassent to the corporation’s taking all the funds and 
property held by the trustees under the terms of the gifts. 
The corporation was to consist of the school committee, 
the selectmen, and at least thirty other members, who 
should elect nine of their number as a board of trustees 
tomanage the property. The ministers were not made 
corporators, nor did the statute provide for obtaining the 
consent of the trustees or the donors, and the only evi- 
dence of a consent was the signing of a petition by the resid- 
uary legatee of Maria Cary, and by one of the other donors, 
and by a majority of the trustees acting individually. 
Held, that by the acceptance of the terms of the gift, the 
town and the trustees agreed to the scheme of manage- 
meut proposed by the donor; that the subsequent gifts 
were made with reference thereto; and that without the 
consent of all parties, in the absence of any necessity for 
achange of management, the act was in violation of the 
Constitution of the United States, article 1, section 10, 
providing that no State shall pass any “law impairing the 
obligation of a contract.” 

The statute further provided that the property, part of which 
consisted of money, should be taken under the right of 
eminent domain. ‘to be held and applied in the same 
Manner as if held by said trustees.”” Held, that as there 


was no public necessity for the taking the Legislature 
could not authorize it. 





EPORT from Superior Court, Middlesex county. 
Petition by the Cary Library, a corporation, fora 
writ of mandamus to compel the delivery to petitioner 
by Edward P. Bliss and others, respondents, of all 
funds, property, books, etc., in their hands, or which 
they, as a portion of the trustees of the Cary Library, 
in the town of Lexington, have possession. 


Robinson & Blaney, for petitioner. 


Wm. Gaston (F. E. Snow, of counsel), for respond- 
ents. 


KNOWLTON, J. The foundation of the Cary Library 
in Lexington was a gift of $1,000, made by Maria Cary 
in accordance with the terms of her letter of Decem- 
ber 10, 1867. Upon compliance by the town with the 
condition named in the ‘letter, her gift was to go to 
the inhabitants of the town to be held by a board of 
trustees consisting of the selectmen and school com- 
mittee of the town for the time being, and the settled 
ministers of the place, who were to invest it, and ex- 
pend the accruing interest in their best discretion for 
such books as they should deem suitable for the library, 
and were to have the general supervision of the 
library, and to make such rules and regulations for the 
management of it as they should consider most con- 
ducive to the {public interest, such rules and regula- 
tions to be submitted tothe town for approval. Her 
scheme contemplated the establishment of a public 
library for the benefit of all the inhabitants of Lexing- 
ton, supported in part by the income of a fund fur- 
nished by her, and in part by moneys supplied by 
the town. It is perhaps not of much consequence in 
the consideration of this case, or in the practical man- 
agement of the trust, whether the legal title to the 
fund, or to the library itself, was in the trustees or in 
the town. In either case the trustees had the man- 
agement and control of the fund and of the library. 
They had nota mere naked power, but a power coupled 
withatrust. Drury v. Natick, 10 Allen, 169. We are 
of the opinion that they had the legal title to the fund 
contributed by Mrs. Cary, and that the interests of the 
inhabitants was merely beneficiary. The considera- 
tions which induced the court to make a similar de- 
cision as to the legacy referred to in Attorney-General 
v. Parker, 126 Mass. 216, apply equally to this case. 
There the legacy was to the town “for the benefit of 
all the youth of the town.” It was said in the opinion 
that the powers given to the trustees were inconsistent 
with the idea that the town was to be the owner of the 
legal title to the money. It is true in this case also 
that the rights and duties of the trustees in the man- 
agement and disposition of the fund show that they 
have the legal title. The principal reason for holding 
in Drury v. Natick, wbi supra, that the town took the 
fee in the property devised, is wanting in the case at 
bar. See also Hadley v. Hopkins Academy, 14 Pick. 
262. It seems to have been intended that the legal title 
to the library itself should bein the town. The letter 
required the town, as a condition precedent to receiv- 
ing the gift, to ** vote to establish a free public library,” 
and to provide a sum of money toward the establish- 
ment and support of it. It was nowhere said that the 
title to the money supplied by the town, or to the 
books procured with it, should pass to the trustees, but 
it was rather implied that the library should be the 
property of the inhabitants, although under a trust 
that it should be supervised and managed by the trus- 
tees. 

By another communication, on April 6, 1870, Mrs. 
Cary made another gift of $6,000, on precisely the same 
terms as the first, except that the trustees were di- 
rected to expend $1,000 of it in appropriately fitting up 
and furnishing the library rooms. On her death, $5,000 
more passed by her will to the Cary Library without 
a particular designation of the trust. It may be doubt- 
ful, and itis immaterial, whether that sum went to 
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the trustees as holders of the legal estate, or to the 
town. At all events it was to be held solely for the 
support and maintenance of the library, and the pro- 
ceeds of it were to be used and expended under the 
supervision of the same trustees. ‘That part of the 
donor’s scheme which relates tothe management and 
control of the fund and of the library cannot be dis- 
regarded as unimportant. It prescribed the method of 
administering the charity which she thought best 
adapted to the accomplishmeut of her purpose, She 
chose to give her money to be used in that way. She 
did not authorize the use of it in any other way, un- 
less for some reason it should become impracticable to 
pursue the course which she prescribed. It is fair to 
presume, that before founding this charity, she care- 
fully considered the subject of its administration, and 
thought it wise to select for her board of trustees those 
public officers who have in their special charge the 
business interests of the town, and those whose duty it 
is to superintend the education of children, together 
with such reverend gentlemen as regularly minister to 
the churches, and are expected earnestly to desire the 
moral and religious welfare of all the people. This 
part of Mrs. Cary’s proposal was carefully regarded by 
the town in all its proceedings, and was treated as an 
important element in the agreement which resulted 
from the acceptance of her offer. The statute of 1888, 
chapter 342, by which the plaintiff was incorporated, 
and under which it claims title, purports to’ authorize 
the town to vote to transfer to the plaintiff all the 
funds and property held by the town for the purposes 
of a public library, or fur the Cary Library then exist- 
ing, and also the books, pamphlets and other property 
constituting the Cary Library, and to vote to assent to 
a taking by the plaintiff of all the funds and property 
held by the trustees of the Cary Library under the 
terms of the gifts and bequests of Maria Cary. The 
town voted to make the transfer, and to assent to the 
taking, and the plaintiff filed a statement of a taking, 
in accordance with the provisions of the statute. The 
principal question now before us is whether by these 
proceedings the plaintiff acquired a valid title. The 
statute to which we have referred undertakes to ma- 
terially change the execution of the trust. It allows 
the town by a single act to divest itself of all property 
in the library, and of all connection with it, and of all 
right to bave reports as to its condition, or the invest- 
ment of its funds. A transfer and taking, under the 
statute, place the library and the funds given by Maria 
Cary and acquired from other sources, in the hands of 
a corporation, which, besides the school committee and 
the selectmen of the town for the time being, is to con- 
sist of not less than thirty nor more than fifty mem- 
bers, of whom nine are named in the act, and the 
others are to be chosen by these. It vests the man- 
agement and control of the property, subject to the 
by-laws of the corporation, in a board of nine trustees 
to be elected by the corporation from its members. 
The settled ministers of the town are not made cor- 
porators. While the selectmen and school committee 
are ex officio members of the corporation, they cannot 
be upon the board of trustees unless they chance to be 
elected to that place by their associates. No one of the 
board of trustees created by the acceptance of Mrs. 
Cary’s gift is left upon the managing board, under this 
statute. Without the consent of the donor, such a 
change in the execution of a charitable trust has never 
been authorized by the courts in England, when it was 
practicable to execute the trust according to the origi- 
nal intention. In Attorney-General v. Boultbee, 2 Ves. 
Jr. 380, 387, it is said by the master of the rolls that 
“the court will not decree execution of a trust in a 
manner different from that intended, except so far as 
they see that the intention cannot be executed liter- 
ally.’ It is only when it becomes impracticable to ad- 
minister a charitable trust according to its terms that 


a Court of Chancery will apply the doctrine of cy pres, 
Attorney-General v. Hartley, 2 Jac. & W. 382; Attop. 
ney-General v. Earl of Mansfield, 2 Russ. 520; 4 
General v. Whitchurch, 3 Ves. 141; Attorney-General y 
Whiteley, 11 id. 241; Attorney-General y. Dedham 
School, 23 Beav. 350, 357. This subject has repeatedly 
been considered by this court. In Winthrop y. Attor. 
ney-General, 128 Mass. 258, the trustees under a deed 
of trust, who held a large sum to be used in founding 
and maintaining a Museum of American Archaeology 
and Ethnology in connection with Harvard Unive. 
sity, sought to make an agreement whereby the fund 
would be placed under the control and management 
of the president and fellows of Harvard College to bg 
held as a part of their general funds, and a part of the 
income bearing the proportion to the whole which this 
part of the fund bore to the whole fund to be paid 
over to the trustees. The court said that such a de 
parture from the directions of the donor could be jus 
tified, if at all, only upon proof of the most pressing 
exigency, and that the court cannot alter the scheme 
of a donor, “‘ either as to the objects of the charity or 
the agents by which it is to be administered, unless it 
appears to be impossible to carry out the scheme ae. 
cording to its terms.”’ A similar decision was made 
in Harvard College v. Society, 3 Gray, 280. In Fellows 
v. Miner, 119 Mass. 541, a bequest was made by a te» 
tator residing iu this State to the town of Kinderhook 
in New York, in trust for the charitable uses declared 
in the will. Under the laws of the State of New Yorka 
town could not take such a charitable bequest without 
express authority from the Legislature, and an agt 
having been passed giving the town authority to re 
ceive the bequest, it was held that the money could 
not be paid over, because the act authorized the ap 
pointment of the persons who were to collect and dis 
tribute the income of the fund to be made by the su 
pervisors and justices of the peace of the town, while 
the will directed that they should be appointed by the 
town itself. See also Buker v. Smith, 13 Mete. 34, 4; 
Trustees v. Northampton, 10 Allen, 498, 501, 502; Jack- 
son v. Phillips, 14 id. 539, 591, 592; Morville v. Fowl, 
144 Mass. 109. It is quite clear, that upon grounds of 
mere expediency, and in the absence of an emergency 
requiring it, the court could not decree such a change 
in the administration of the trust as is contemplated 
by this statute, and it becomes necessary to inquire 
whether the principles of law which limit the author 
ity of the court in a case of this kind are equally ap- 
plicable to the action of the Legislature under our 
Constitution. 

The acceptance, by the town, of Maria Cary’s propo- 
sition contained in her letter created a contract, which 
was executed on her part by the pay ment of the money, 
and which continued binding on the town and the 
trustees as to their conduct in reference to the charity. 
Prior to the decision in the Dartmouth College Case, 4 
Wheat. 518, it was uncertain what construction would 
be given by the Supreme Court of the United States to 
the word “‘ contracts ” in section 10 of article 1 of the 
Constitution of the United States, which provides that 
no State shall pass any “ law impairing the obligation 
of contracts.”’ It was settled by that case that the 
word is to be interpreted broadly and liberally so asto 
include all obligations which should be enforced and 
held sacred growing out of agreements, express or im 
plied, for which there is a valuable consideration, 
There can be no doubt that the money of Maria Cary 
was paid under a contract, within the meaning of that 
word in this clause of the Constitution. The princi- 
ples by which the courts of England and of this 
country have been controlled in the decisions to which 
we have referred, are those rules of common right 
which protect men in their transactions with oué 
another. Among them is that fundamental one which 
is embodied in this provision of the Constitution. 
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a 
it applies to a change In the administration of a char- 
itable trust, such as has been attempted in the present 
case, it controls the action of the Legislature as effect- 
ually as that of the courts. We think it does apply. 
The town impliedly agreed with Maria Cary to con- 
form to the terms of her letter. The trustees also 
, that so long as they continued to be members 
of the board, they would execute their trast accord- 
ing to her stipulations. She indicated a general pur- 
to devote her money to this charity; even if it 
should become impossible to administer it in the man- 
ner proposed, and she impliedly agreed that the court 
might make any reasonable modification of her scheme 
which might at any time become necessary. The town 
might become a city, and the board of selectmen or 
the school committee might be abolished by law, or 
many other things might occur which would render it 
impossible or impracticable, literally, to follow her di- 
rections. She impliedly agreed that in such a case the 
court or the Legislature might modify her method to 
adapt it to changed conditions; but she did not agree 
that any material change might be made unless there 
should be an exigency for it. It does not appear to be 
necessary to depart from the plan of administration 
adopted by the original donor. There seems to be no 
practical difficulty in conforming literally to the 
scheme at first proposed. Under these circumstances 
none of the parties can be relieved from the obliga- 
tions of their contract without the consent of all the 
others. The statute makes no provision for obtaining 
theconsent of any party, except the town. Besides 
Maria Cary, many others have made gifts for the 
library, of which some were given in terms to the trus- 
tees of the Cary Library, some to Cary Library, and 
some to the town. It is to be presumed that these per- 
sons knew on what trusts the library was established, 
and was to be managed, and that they made their gifts 
to be held under the same trusts. In connection with 
each of the gifts, the donor, the town, and the 
trustees impliedly became parties to the same con- 
tract in regard to the management of the library as 
that made with Mrs. Cary. Hadley v. Hopkins Acad- 
emy, 14 Pick. 262; Edwards v. Jagers, 19 Ind. 407, 415. 
So far as appears, George W. Robinson is the only 
donor who has consented to a change after contract. 
If it be assumed that Alice B. Cary, the residuary 
legatee of Maria Cary, has assented by petitioning for 
the passage of the statute and becoming one of the 
corporators and a trustee, her assent is not equivalent 
tothe assent of the original donor. Two of the gifts 
of Maria Cary were made in her tife-time, and the con- 
tract was fully executed on her part. Her residuary 
legatee does not legally represent her desire to secure 
apermanent benefit to the inhabitants of Lexington. 
Her representative succeeds only to her rights of prop- 
erty. Her right to have the trust executed in the in- 
terest of charity is a personal right, whose value was 
in her enjoyment of doing good, and it is not allied to 
the interest which an heir might have to avail himself 
of property which belonged to hisancestor. Sanderson 
v. White, 18 Pick. 328, 333; American A cademy v. Har- 
vard College, 12 Gray, 582; Altorney-General- v. Pro- 
fessors, 1 Vern. 55. The possibility of a reversion un- 
der the last clause of the letter gives the residuary 
legatee no right to consent to a modification of the 
scheme. So far as there is a succession to a mere right 
of property in the contract, her executor and residuary 
legatee might represent her, although such a repre- 
sentation could not include a right to consent to the 
change proposed. But it is not necessary to decide 
that Alice B. Cary cannot give consent for Maria Cary. 
Itis enough that there is no one who assumes to repre- 
sent the other donors, and that their consent is not 
obtained. If, in a case of this kind, either the original 
donor or those who subsequently contributed to the 





charity might be sufficiently represented by the trus- 


tees, the statute in the present case makes no provision 
for obtaining the trustees’ consent, and the paper 
signed by a majority of them separately, and without 
conference with their associates, is so inconsistent with 
the performance of the ordinary duties of their trust 
that it cannot be taken as representing a valid act of 
the board. Morville v. Fowle, 144 Mass. 109. We are 
of opinion that the statute which we are considering 
impairs the obligation of the coutract under which this 
charity is administered. The principles which lie at 
the foundation of the Dartmouth College Case and of 
other similar decisions are decisive of the question be- 
foreus. City of Louisville v. President, 15 B. Monr. 
642: Trustees v. Woodwurd, 4 Wheat. 518; Allen v. 
McKeen, 1 Sum. 277; Trustees v. Bradbury, 11 Me. 118; 
Regents, etc., v. Williams, 9 Gill. & J. 365, 408; Norris 
v. Trustees, 7 id. 7; Brown v. Hummel, 6 Penn. St. 86, 
96. The law laid down in these cases, that a charter 
establishing an eleemosynary corporation is a contract 
which cannot be changed by the Legislature without 
the consent of the parties to it, is a mere extension of 
the doctrine which gives a similar effect to the written 
statement of the scheme that is made the foundation 
of donations to unincorporated trustees of a public 
charity. ; 

As if apprehensive that the statute, in the parts 
already considered, was in conflict with the Constitu- 
tion, the framers of the act embodied in it a provis- 
ion for taking tbe property under the right of eminent 
domain. Of this property $1,500 was money deposited 
in a savings bank, and there were two promissory notes 
of the town of Lexington, amounting to $11,000, bear- 
ing interest, and payable to the treasurer of the board 
of trustees. Property can be taken in this way only in 
the exercise of the paramount right of the government 
founded on a public necessity. The question has been 
somewhat considered whether that necessity can ever 
extend to the taking of money. In Burnett v. Sacra- 
mento, 12 Cal. 76, Mr. Justice Fiéld, now of the Supreme 
Court of the United States, says: ‘* Money is not that 
species of property which the sovereign authority can 
authorize to be taken in the exercise of its right of 
eminent domain. That right can be exercised only 
with reference to other property than money, for 
the property taken is to be the subject of compensa- 
tion in money itself, aud the general doctrine of the 
authorities of the present day is that payment must be 
either made or a fund provided for it in advance.”’ In 
Cooley Const. Lim. (4th ed.) 656, a similar opinion is 
expressed, and language to the same effect is found in 
People v. Mayor of Brooklyn, 4 N. Y. 419, 424. There 
may be a great public exigency, as in time of war, 
which will authorize the governments to take money 
in the exercise of this right. Mitchell v. Harmony, 13 
How. 1228; Wellman v. Wickerman, 44 Mo. 484; Yost v. 
Stout, 4 Cold. 205. But it cannot truly be said that the 
taking of money by a private corporation created to 
administer a public charity is a taking of property for 
public use. The money taken must be paid for in 
money. It cannot be taken unless it is paid for in ad- 
vance, or sufficient provision is made for immediate 
payment, which provision must be in money or in that 
which is deemed its equivalent. There can be no ne- 
cessity for such a taking. In its nature it is not a tak- 
ing fora public use. ‘There can be a taking fora public 
use under this power only when in the nature of the 
case there is or may be a public necessity for the tak- 
ing. There cannot be such a necessity in favor of a 
private corporation which must provide money to pay 
fér money. For this reason we are of opinion that the 
Legislature could not authorize the taking of this prop- 
erty by the petitioner. ‘The only statement of the use 
to which the property ‘s to be put is found in the pro- 
vision that It is ‘*to be held and applied in the same 
manner as if held by said trustees.” The question 
arises, whether taking property from one party who 
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holds it for a public use by another to hold it in the 
same manner for precisely the same public use can be 
authorized under the Constitution. Can such a taking 
be founded on a public necessity? It is unlike taking 
property for a public use which is already devoted to 
a different public use. There may be a necessity for 
that. In the first case the property is already appro- 
priated to a public use as completely in every particu. 
lar as it is to be. Can the taking be found to be for the 
purpose which must exist to giveit validity? In every 
case it is a judicial question whether the taking is of 
such a nature that it is or may be founded on a public 
necessity. If it is of that nature, it is for the Legisla- 
ture to say whether in a particular case the necessity 
exists. Weare of opinion that the proceeding author- 
ized by the statute was, in its nature, merely a transfer 
of property from one party to another, and not an ap- 
propriation of property to public use, nor a taking 
which was, or which could be found by the Legislature 
to be, a matter of public necessity. Bridge Co. v. Dix, 
6 How. 507; Lake Shore & M. S. R. Co. v. Chicago & 
W. J. R. Co., 97 Til. 506; Chicago & N. W. R. Co. v. 
Chicago & E. R. Co., 112 id. 689. For these reasons the 
majority of the court are of opinion that the statute 
of 1888, chapter 342, is not in conformity with the Con- 
stitution of the United States. It follows that the 
petitioner has no title to the property in the hands of 
the trustees of the Cary Library, and that the petition 
must be dismissed. 
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STATUTE— WEEKLY PAYMENT BILL. 


NEW YORK SUPREME COURT, SPECIAL TERM, CHAM- 
BERS, OCT., 1890. 


PEOPLE, EX REL. VAN VALKENBURG V. MYERS. 

The provisions of chapter 383, Laws of 1890, requiring weekly 
payment of wages, apply only to laborers and others re- 
ceiving wages, as that term is ordinarily understood, from 
private and municipal corporations, and the officers and 
clerks of such corporations who receive salaries are not 
entitled to weekly payments thereof. 


| cae for a writ of mandamus. 


John H. Struhan, for relator. 


William B. Clark, Charles Blandy and E. J. Fried- 
man, for respondent. 


AnpReEws, J. The relator is property clerk and as- 
sistant paymaster of the department of parks of the 
city of New York. He claims to be an employee of 
the city, earning wages, and therefore entitled to the 
benefits of the act, chapter 388 of the Laws of 1890, 
known as “The Weekly Payment Law,’ and applies 
for a mandamus requiring the respondent, who is the 
comptroller of the city, to pay his salary weekly. 

The statute in question provides, among other 
things, that every municipal corporation in this State 
shall pay weekly each and every employee the wages 
earned by such employee to within six days of the date 
of such payment. 

There are no disputed questions of fact involved in 
this matter, and the sole question of law to be deter- 
mined ts, whether the relator isan ‘employee ” of the 
city, “ earning wages” within the meaning of the stat- 
ute. After a careful consideration of the matter, I 
have reached the conclusion that the statute does not 
apply to the relator, and that the application shouid 
therefore be denied. If the relator is a public officer 
he certainly cannot be considered an “‘employee”’ of 
the city, and there is some ground for holding that he 
is such av officer. 

In Costello v. Mayor, 63 N. Y. 48, the plaintiff had 
been appointed an additional clerk to the board of al- 
dermen, to be known as the general clerk, and whose 
duties were to index the proceedings of the board. 


The Court of Appeals held that he was a public officer 
In People, ex rel. Satterlee, v. Board of Police, 75 x. Y. 
38, it was held that @ police surgeon was a publig 
officer. In Roland v. Mayor, 12J.& S. 559; 8. ¢ gy 
N. Y. 372, it was held that the plaintiff, who had been 
appointed by the board of supervisors an attendant 
upon the Supreme Court, was a public officer. In Cg), 
lins v. Mayor, 3 Hun, 680, it was held that the Plaintiff, 
who was eighth assistant clerk to the board of aldep 
men, was also a public officer. 

In Roland v. Mayor, supra, the court said : “ Whether 
we look into the dictionary of our language, the terms 
of politics, or the diction of common life, we find that 
whoever has a public charge or employment, or even, 
particular employment affecting the public, is said to 
hold, or to be, in office.”’ 

The relator has a public charge or employment af. 
fecting the public, and he performs independent duties 
imposed by law upou the park department. Under 
the above decisions, and others which might ber. 
ferred to, it would seem that he is to be considered g 
public officer. 

Assuming however that the relator is not such ay 
officer, it does not necessarily follow that he is ay 
“employee ”’ within the meaning of the statute. 

In People, ex rel. Satterlee, supra, the court said: 
‘“Employees are usually considered as embracing 
laborers and servants and those occupying inferior po- 
sitions.”’ 

The relator holds the responsible position of prop. 
erty clerk and assistant paymaster. He has charge of 
valuable property belonging to the city, and disburses 
moneys and receives an annual salary of $3,000. He is 
not a laborer or servant, and the term ‘‘ employee,” a 
ordinarily used, would not include a person holding 
such a position as be does. 

But even assuming that the relator is not a public 
officer, and is an ‘‘employee’’ within the meaning of 
the statute, heis not an “ employee’’ earning * wages,” 
because his compensation is not fixed by the day, week 
or month, but by the year. He does not receive 
‘* wages,’’ but is paid a large annual salary. 

It is true that in a certain sense it may be said that 
the word ‘‘ wages”’ includes the salaries of public 
officers and clerks, and the fees of lawyers, physicians 
and other professional men; but that is not the ordi- 
nary meaning of the word, and it is an elementary rule 
that ‘‘ the words of a statute are to be taken in their 
ordinary and familiar signification and import, and 
regard is to be had to their general and proper use.” 
Dwarris Statutes, p. 193. 

The distinction between “ salary ’’ and “ wages” is 
recognized by all lexicographers, by the courts in many 
adjudicated cases, and by the Legislatures of this and 
other States, and by Congress, in innumerable stat- 
utes. 

Webster defines “ salary ” as follows: ‘ The recom: 
pense or consideration stipulated to be paid to a per 
son for services, usually a fixed sum to be paid by the 
year, as to governors, magistrates, settled clergymen, 
instructors of seminaries, or other officers, civil or 
ecclesiastical. When wages are stated or stipulated 
by the month, week or day, we do not call the com- 
pensation salary, but pay or wages, as in the case of 
military men and laborers.”’ 

He defines ** wages’’ as follows: ** Hire, reward; that 
which is paid or stipulated for services, but chiefly for 
services for manual labor, or for miiitary or naval set 
vices. We speak of ‘servants’ wages,’ ‘laborer’ 
wages’ or ‘soldiers’ wages;’ but we never apply the 
word to the rewards given to men in office, which aré 
called fees or salary.”’ 

Abbott's Law Dictionary defines “ wages ” as fol- 
lows: ‘‘The agreed compensation for services rel- 


dered in a menial or subordinate capacity.” 





“A reward or 


The same work defines “ salary ’’ as: 
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sompensstion for services perfurmed. It is usually | Tt must be presumed that the Legislature of 1890 was 


jed to the reward paid to a public officer for the 
ormance of his official duties.” 

porrill’s Law Dictionary defines “salary” as: “An 
annual ecmpensation for services rendered; a fixed 
sum to be paid by the year for services.”’ 

Worcester, referring to “ wages,’ says: ‘In ordi- 
nary language the term ‘wages * is usually employed to 
distinguish the sum. paid to persons hired to perform 
menial labor.”’ 

Winfield defines “salary” as: ‘The per annum 
compensation to men in official and some other situa- 
tions.” 

The same authority defines ‘“‘ wages” as follows: 
“The word ‘ wages’ means the compensation paid to 
ahired person for his services. This compensation to 
the laborer may be a specified sum for a given time of 
service or a fixed sum for a specified work; that is, 
payment may be made by the job.” 

Thesame distinction between “salary ’’ and *‘ wages”’ 
js to be found im many cases, in which the courts have 
been called upon to construe the statutes containing 
those words. 

In McClellan v. Young, 21 Am. Rep. 276, McCay, J., 
jn passing upon the question as to the liability of a 
municipal corporation to be garnished for the ‘‘ sala- 
ries” of its officers. said: ‘* The act evidently contem- 
plates persons who have wages due them, and whose 
‘wages’ were exempted from garnishment under pre- 
vious acts. The ‘salary’ of a public officer is in no 
fair sense of the word ‘ wages.’ Such salaries were not 
exempt under acts exempting wages.”’ 

It wae held in S. & N. A. R. Co. v. Fulkner, 49 Ala. 
115, that the salary of a president of a railway company 
was not exempt from garnishment. The court said: 
“The president of a railroad company cannot bw said 
to be a laborer or employee within the meaning 
ot thislaw. The term * wages” indicates inconsider- 
able pay, without including salary, which is sugges- 
tive of larger compensation for personal services. But 
its application to laborers and employees certainly con- 
yeys the idea of a subordinate occupation, which is 
not very remunerative; one of not much independent 
responsibility but rather subject to immediate super- 
vision.” 

In Cowdin v. Huff, 10 Ind. 83, the distinction be- 
tween “salary ’’ and ‘‘ wages’’ was recognized, and 
the definitions of those words above quoted from Win- 
field were given by the court; and in many other cases 
decided by the American courts similar definitions 
are to be found. 

The English courts have also recognized the same dis- 
tinction. In Gordon v. Jenks, 9 Q. B. Div. 45, the 
court said: “The term ‘ wages’ is not applied to the 
Temuneration of a high or important officer of the 
State, or of a country, for instance, but to that of do- 
mestic servants, laborers and persons of a similar de- 
scription.” 

Ihave not been referred to any case, and I believe 
none can be found, in which the word ** wages ’”’ has 
been held to include *‘salary;” in fact all the cases 
hold directly the contrary. 

The same distinction between the “salaries ”’ of of- 
ficers and clerks and the “wages” of laborers and 
others holding subordinate positions is to be found in 
many sections of the law known as the ‘“‘ Consolidation 
Act” (chapter 410 of the Laws of 1882) and in numer- 
ous other statutes of this and other States, and in acts 
of Congress. Whenever a legislative body is dealing 
with the compensation to be made to officers and 
clerks, as well as laborers, it invariably uses the word 
“salary” as well as the word “* wages; *’ and while the 
Words “allowance” and ‘compensation ”’ are some- 
times used instead of “ salary ’’ in reference to officers 
and clerks, no instance can be found in which the 
Compensation of officers or clerks is called ‘‘ wages.” 





aware of the distinction which had been made between 
the words “ salaries’’ and ‘‘ wages’’ by lexicographers, 
courts and other legislative bodies, and that if it had 
been intended that persons receiving annual ‘salaries " 
should be covered by the statute, the word “salary ”’ 
as well as ‘‘ wages’ would have been used. 

There are several other provisions of the statute 
which show conclusively that the Legislature did not 
intend to provide for the weekly payment of persons 
receiving salaries. 

If the relator ie a public officer, and the act applies 
to him, then it applies to the heads of all departments 
of the city government and their deputies. If the re- 
lator is not a public officer, but is to be regarded as an 
employee, and the act applies to bim, it must also ap- 
ply to many other persons in the various departments 
of the city government; and the statute contains a 
number of provisions and expressions which are wholly 
inapplicable to public officers or clerks. 

Among such provisions and expressions are those 
which refer to the “ regular place of labor of the em- 
ployee,” and ‘‘the wages earned by him;”’ the pro- 
vision forbidding the assignment of the future wages 
of an ‘‘employee”’ to the corporation from whom such 
wages are to become duc; also the provision authoriz- 
ing the factory inspectors of the State to maintain ac- 
tions to recover the penalties imposed by the act fora 
non-compliance with its provisions. 

The officers and clerks of the municipality cannot 
in any proper sense be said to have *‘a regular place of 
labor; ’’ they perform their respective duties in offices 
contained in various public buildings. 

Again, “‘ wages earned ” isan apt expression in re- 
gard to laborers who are only entitled to pay for ser- 
vices actually rendered, but is entirely inappropriate 
when used concerning public officers or clerks who re- 
ceive annual salaries, which are not due until the 
expiration of the year, and are entitled to be paid so 
long as they hold their offices or places, without re- 
gard to the services rendered. 

Moreover, an “employee ” has a legal right to assign 
his future wages; but a public officer cannot lawfully 
assign his future “ salary.’’ Bliss v. Lawrence, 58 N. 
Y. 442. Section 2 of the statute assumes that ** wages ”’ 
of ‘employees ” are legally assignable, but makes the 
assignment invalid if made to the corporation, or any 
one acting in its behalf. The Legislature must be pre- 
sumed to have known that the court of last resort in 
this State had decided that a public officer could not 
assign his future ‘‘salary,’’ and certainly would not 
have inserted such a provision if it had been intended 
that the word ‘‘ employee ”’ should include public offi- 
cers. 

The provision that the penalties imposed by the act 
shali be sued for by the factory inspectors, is strong 
evidence that neither officers nor clerks are within the 
purview of the statute. Itis the duty of the factory 
inspectors to look after the interests of operatives in 
factories. It is not to be supposed that the Legislature 
would have devolved upon these officers the duty of 
protecting the interests of the officers and clerks of all 
the cities in this State. 

Again, in the act (chapter 410 of the Laws of 1882) 
which was a consolidation of the statutes relating to 
the city of New York, the same distinction between 
‘*salaries’’ and *‘ wages’”’ is frequently made; and it 
is provided that some salaries shall be paid monthly, 
some quarterly, and that in all other cases the comp- 
troller of the city shall prescribe the manner in which 
salaries shall be drawn. 

These provisions of law have not been expressiy re- 
pealed by the Legisiature, aud local and special laws 
are not repealed by a general law unless the intent to 
repeal is entirely clear. Matter of Evergreen, 47 N. Y. 
216; Matter of Central Park, 50 id. 493; People v. Quigg, 
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59 id. 83; People v. Supervisors, 73 id. 176; McKenna v. 
Edmundson, 41 id. 231; Mangan v. Brooklyn, 98 id. 585; 
Weiler v. Newbach, 114 id. 39. 

If the Legislature in passing the Weekly Payment 
Law had intended to repeal all such provisions of the 
Consolidation Act, and to provide that the salaries of 
the officers and clerks of this city should be paid 
weekly, it would not have merely spoken of the 
“wages” of *‘employees,”’ but it would at least have 
done as all previous Legislatures have done, when 
enacting laws relating to the compensation of officers 
and clerks, and have used the word ‘‘salary’’’ as well 
as “‘ wages,’’ and the words “ officers ’’ and “‘ clerks’’ 
as well as **‘ employees.” 

Lastly, without attempting to express any opinion 
as to whether the Legislature ought to pass a law pro- 
viding for the weekly payment of such salaries, it is 
very obvious that there are many reasons why laborers 
and others, receiving ‘‘wages,’’ as that term is ordinarily 
understood, from private and municipal corporations, 
ought to be paid weekly, which do not apply to the 
officers and clerks of such corporations, who receive 
annual salaries. 

The application for a mandamus will be denied, but 
without costs.—New York Law Journal. 


—_———__>__—— 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS — CARRYING PAST DESTINATION. — Plain- 
tiff applied to defendant's ticket agent fora ticket to 
go on the limited train toacertain point. The ticket 
was refused, because the limited train did not stop at 
that point. Plaintiff then applied to the conductor, 
who told her to get on the limited train without a 
ticket, and that he would let her off at her destination; 
but she was carried to the station beyond her destina- 
tion. It appeared that there was another daiiy train 
which stopped at plaintiff's station. Held, that plain- 
tiff had sufficient notice that any agreement the con- 
ductor might make to put her off at the place she 
named would be a violation of the rules of the com- 
pany, and no recovery can be had of the company be- 
cause of the conductor's failure to keep his agreement. 
“A railway conductor cannot be required by a passen- 
ger to deviate from his train orders on the latter’s 
statement of an alleged agreement with the company 
conflicting therewith.” 2 Wood Ry. Law, § 355. “ But 
a passenger must take notice of the published rules of 
arailway company. He 1s not entitled to damages if 
he takes a train which, by such rules, does not stop at 
the station to which he desires to go.”* Id., § 356. 
“ Every one is bound to know that a railway conduc- 
tor has no general power torun his train except in con- 
formity to the schedule.”’ Railroad Co. v. Pierce, 11 
N. W. Rep. 157; Logan v. Kailway Co., 12 Am. & 
& Eng. Ry. Cas. lal. “A passenger who voluntarily 
rides in a baggage-car by permission of the conductor. 
but against the rules of the railroad conspicuously 
posted in that car, and is injured in consequence of rid: 
ing there, cannot recover from the railroad company 
on account of its negligence.”’ Railroad Co. v. Lang- 
don, 92 Penn. St. 21. “A duty of a railroad company 
to the public requires that she should run her trains 
according to her rules and regulations, without infring- 
ing upon them to accommodate a single passenger. It is 
the duty of a person about to take passage to inquire 
when, where, and how he can go or stop, according to 
regulations, and if he makes a mistake which is not 
induced by the agents of the railroad company, he has 
no remedy.’’ Railway Co. v. Nuzum, 50 Ind. 141. “It 
1s not competent, we think, for the conductor to agree 
with an individual passenger to carry him to a given 
place, and stop at that place to allow him to leave the 
train, and thus bind the raiiroad company, unless the 
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place at which he is to stop is a regular station on the 
train which he is conducting.”” Railway Co. y, Hatton, 
60 Ind. 12. The case of Wells v. Railroad Co., 6 Sout, 
Rep. 737, was a suit by a passenger against a railrogg 
company for not putting her off at the station she de. 
sired togo to. Among other things, the court said: 
“ Before embarking, she applied to the ticket agent to 
purchase a ticket for Russell’s, and was refused. No 
content with one refusal, application was made the 
second time, and was again refused. Surely these facts 
afford no support to the theory of a special contragt, 
On the contrary, they afford convincing proof that 
there was no such contract; and, further, that appel- 
lant, as a reasonable being, was thereby warned that 
the taking of the train for Russell’s would be at her 
own peril.” Railroads have the undoubted powerty 
prescribe rules for the running of their trains, 
not only have the power, but their highest duty de 
mands that they exercise it. On this depend the safety 
of passengers, the safety of trains, and the preserys. 
tion of vast property interests. The immense power 
and capacity of railroads for evil as well as for good 
render it of supreme importance that regulations be 
observed, and that trains run strictly on schedule time, 
and according toschedule requirements. The horrible 
railroad collisions and disasters which fill the news 
columns are a tremendous warning against violation 
or disregard of orders by employees having charge of 
trains. Conductors of railroad trains are but agents, 
authorized, and only authorized, to run their trains 
according to prescribed rules, and, if it were necessary 
to the decision of this case, there are many decisions 
which hold that persons dealing with them are bound 
to take notice, or inquire and inform themselves of the 
extent of their powers. Such is the general rule when 
one deais with an agent not of tie class called “gen 
eral agents.’?’ Cummins v. Beaumont, 68 Ala. 2; 
Herring v. Kaggs, 62 id. 180. But we need not go that 
far in this case. We feel bound to hold that Mrs. Car 
michael had notice that it was against the regulations 
of the railroad company for that train to stop, either 
at Jonesboro or Bessemer, whichever place she named 
as her destination, either to take on or put off a pas 
senger. So she was not only not deceived in the prem- 
ises, but it was at her instance that the conductor 
agreed to violate orders, and to stop and put her off at 
a place at which the regulations did not allow him to 
stop for such purpose. It needs scarcely be said that 
when one dealing with an agent knowingly induces 
such agent to transcend his authority he can maintain 
no action against the principai for a breach of an agree 
ment thus entered into by the agent in excess of bis 
authority. The principle goes further. When one 
deals with an agent in Known excess of the latter's 
authority, he takes the risk of ratification by the prit- 
cipal, and cannot even maintain an action against the 
agent for a breach of the contract so made in the name 
of the principal. The reason is that he is not in such 
case deceived by any assumed authority of the agent. 
Aspinwall v. Torrence, 1 Lans. 381, 386; Story Ag, 
§ 265; 1 Wait Act. & Def. 258. Ala. Sup. Ct., June, 
1890. Alabuma G. S. R. Co. v. Carmichael. Opinion 
by Stone, C. J. 


CARRIERS—LIVE-STOCK — LIMITATION.— Where one 
ships a horse as an ordinary horse, understanding that 
the railroad has a regulation limiting its liability, in 
case of injury, to $200 for an ordinary horse, and that 
if a higher vaiuation is given a higher rate of transpor 
tation will be charged, the snipper cannot recovers 
greater amount in case of loss. In Hart v. Railroad 
Co., 112 U. 8. 351, which iike the present was an actiol 
to recover damages from a raiiroad for injuries Tf 
ceived by the plaintiff's horses during transportation 
by the defendant as a common carrier, the bill of lad- 
ing issued by the defendant, and signed by the plain 
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tiff, contained a stipulation that the carrier assumed a 
a] 


liability to the extent of an agreed valuation not ex- 
ceeding $200 for each horse, and the rate of freight was 
based upon that condition; and it was held that even 
in case of loss or damage by the negligence of the car- 
rier, the contract should be upheld as a proper and 
lawful mode of securing a due proportion between the 
amount for which the carrier may be responsible, and 
the freight received. In that case, as in this, the plain- 
tiffclaimed and offered to prove that his horses were 
worth much more than $200, but it was held that his 
recovery must be limited to the amount stated in the 
pillof lading. The basis of the decision was that a 
common carrier may prescribe just and reasonable 
regulations to protect himself against fraud, and fix a 
rate of charges proportionate to the magnitude of the 
risk he assumes. The.doctrine of Hart v. Railroad 
Co. isapplicable to the facts in the case before us. 
The referees have found that the plaintiff shipped his 
horse ag an ordinary horse, understanding that the 
railroad had a regulation limiting its liability in case 
of injury to $200 for an ordinary horse, and if a higher 
yaluation was given a higher rate would be charged. 
Knowing that the freight charges were measured by 
the valuation put upon the property, and that the rate 
was fixed upon the basis that the liability assumed by 
the defendant would not exceed $200 in case of loss or 
injury, the plaintiff, by shipping bis horse as an ordi- 
nary horse, fixed his value for transportation purposes 
at $200 and having elected to treat his value as §200 for 
the purpose of securing a low rate of freight, he cannot 
insist upon a higher valuation in case of loss or injury. 
In fixing the freight charges on the assumed valuation 
of $200, both parties understood that the liability as- 
sumed by the defendant was limited to $200. The 
pluntiff's conduct was, in effect, a declaration as to 
the value of his horse, and an admission that the de- 
fendant’s liability as carrier would not exceed %200. 
The case is as if, upon inquiry by the defendant, the 
plaintiff had stated the value of his horse to be $200, 
thesam named in the defendant’s regulation as deter- 
mining the freight charges, and the liability assumed 
in the transportation of a horse of ordinary value. The 
rule or regulation of the defendant, of which the plain- 
tiff had notice, was not designed and did not purport 
torelieve the defendant from its common-law respon- 
sibility asa carrier. The purpose was to secure in- 
formation as to the value of the animals received for 
transportation, and compensation proportionate to the 
tisk incurred. As such the regulation was a reason- 
able one, and not in conflict with the general principle 
that a common carrier cannot discharge himself of 
legal responsibility by a general notice. Moses v. Rail- 
road Co., 24 N. H. 71, 90, 91. Such a stipulation is not 
prohibited on grounds of public policy. In Hart vy. 
Railroad Co., 112 U. S. 331, 340, 341, the court say: 
“The limitation as to value has no tendency to ex- 
empt from liability for megligence. It does not induce 
want of care. It exacts from the carrier the measure 
ofcaredue to the value agreed on. The carrier is 
bound to respond in that value for negligence. ‘The 
compensation for carriage is based on that value. The 
shipper is estopped from saying that the value is 
greater. The articles have no greater value for the 
purposes of the contract of transportation between the 
parties to that contract. The carrier must respond for 
negligence up to that value. Itis just and reasonable 
that such a contract, fairly entered into, and where 
there is no deceit practiced on the shipper, should be 
upheld. There is no violation of public policy. On 
the contrary, it would be repugnant to the soundest 
Principles of fair dealing, and of the freedom of con- 
tracting, and thus in conflict with public policy, if a 
shipper should be allowed to reap the benefit of the 
contract if there is no loss, and to repudiate it in case 
of loss.” There is no injustice in restricting the ship- 





per’s claim for damages to the value he places upon 
his property for transportation. If the plaintiff ob- 
tained the lowest rate of freight by shipping his horse 
as of ordinary value, it is not unreasonable that his 
recovery should be restricted to $200, which was the 
amount of the risk the parties understood the plaintiff 
paid for, and the defendant assumed as carrier. Mag- 
nin v. Dinsmore, 62 N. Y. 35; 20 Am. Rep. 442; Squire 
v. Railroad Co., 98 Mass. 259, 245; Graves v. Railway 
Co., 187 id. 83; Hill v. Railroad Co., 144 id. 284. N. H. 
Sup. Ct., July 26, 1890. Duntley v. Boston & M. R. Co. 
Opinion by Clark, J. 


EVIDENCE — PHYSICAL EXAMINATION. —A motion 
for the physical examination of the person of plaintiff 
in an action for personal injuries should not be over- 
ruled merely because plaintiff is a young woman of 
nervous temperament and delicate and refined feel- 
ings, where it appears that she had submitted to sev- 
eral examinations of her attending physician, and that 
the proposed examination would not have involved any 
ill consequences. The authorities are somewhat con- 
flicting on the point thus presented. A pioneer case, 
declaratory of the power of courts to require the plain- 
tiffs, in actions of this character, to submit themselves 
to physical examination by experts; a case too which 
is put forward by the appellant as a leading one in 
support of the right which the lower court denied to 
it, 1s that of Walsh v. Sayre, 52 How. Pr. 334, decided 
by the Special Term of the Superior Court of New 
York. This case was approved by the Special Term of 
Common Pleas of New York in Shaw v. Van Rensse- 
laer, 60 How. Pr. 143, in an obiter dictum, though an 
application for an inspection of the person was denied 
on the facts there presented. Subsequently the ques- 
tion came under review in the Supreme Court of that 
State, and Sayre’s Case was in effect overruled, and the 
power of the courts to order an inspection of a plain- 
tiff’s person was repudiated and denied. Roberts y. 
Railroad Co., 29 Hun, 154. So that the law may be 
considered settled in the State of New York against 
the exercise of this power by the courts. In Missouri 
the course and history of judicial opinion on the sub- 
ject has been precisely the reverse of that exhibited in 
New York. The Supreme Court of Missouri first held 
that ‘‘ the proposal to the court to call in two surgeons 
and have the plaintiff examined during the progress of 
the trial as to the extent of her injuries is unknown to 
our practice and tothelaw, * * * and the court had 
no power to enforce such an order. Lloyd v. Railroad 
Co., 53 Mo. 509. Afterward this decision was seceded 
from, and the doctrine thoroughly established in that 
State that the trial court has the power to require the 
plaintiff to submit to surgical examination as to the 
character of the injuries complained of, but that de- 
fendant has no absolute right to demand an order for 
such investigation, and such examination is a matter 
of discretion with the court, the exercise of which will 
not be interfered with unless manifestly abused. Shep- 
ard v. Railway Co., 85 Mo. 629; Sidekum v. Railway 
Co., 93 Mo. 400; Owens v. Railroad Co., 95id. 169. The 
power of courts to this end is denied in Illinois ina 
very meager, unreasoned and unsupported opinion of 
the Supreme Court, in which the subject 1s jismissed 
with the assertion that “the court had no power to 
make or enforce such an order.’ Parker v. Enslow, 
102 ili. 272 =It is believed that no other than tne cases 
referred to can be found which deny the power of trial 
courts to require piaintiffs, in actions for personal in- 
juries, to submit themselves to surgical examinations 
in respect thereto. Of these, one has been expressly 
and repeatedly overruled, nother appears to have been 
decided without due consideration of the question and 
investigation of the adjudications upon it, and the 
third, and only other, alone remains as un authority 
tor the aon-existenve of the power. On the other 
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hand, the Missouri cases, supra, and many others, con- 
cur in the establishment of the following propositions: 
(1) That trial courts have the power to order the sur- 
gical examination by experts of the person of a plain- 
tiff who is seeking a recovery for physical injuries; 
(2) that the defendant has no absolute right to have an 
order made to that end and executed, but that the 
motion therefor is addressed to the sound discretion 
of the court; (3) that the exercise of that discretion 
will be reviewed on appeal, and corrected in case of 
abuse; (4) that the examination should be ordered and 
had under the direction aud control of the court when- 
ever it fairly appears that the ends of justice require 
the disclosure or more certain ascertainment of facts 
which can only be brought to light or fully elucidated 
by such an examination, and that the examination 
may be made without danger to plaintiff's life or health, 
and without the infliction of serious pain; and (5) that 
the refusal of the motion, where the circumstances 
present a reasonably clear case for the examination 
under the rule last stated, is such an abuse of the dis- 
cretion lodged in the trial court as will operate a re- 
versal of the judgment in plaintiff's favor. Thomp. 
Trials, $859; Schroeder v. Railroad Co., 47 Iowa, 375; 
Railroad Co. v. Finlayson, 16 Neb. 578; Stuart v. Ha- 
vens, 17 id. 211; Railroad Co. v. Thul, 29 Kans. 466; 
Turnpike Co. v. Baily, 37 Ohio St. 104; Railway Co. v- 
Underwood, 64 Tex. 463; Hatfield v. Railroad Co., 33 
Minn. 130; Railroad Co. v. Childress, 82 Ga. 719; Sibley 
v. Smith, 46 Ark. 275; White v. Railway Co., 61 Wis. 
536. The doctrine of these authorities has been fully 
recognized in Alabama in a case decided at the present 
term (McGuff v. State, 88 Ala. 147), and has quite re. 
cently been acted upon by this court in a proceeding 
for divorce, even to the extent of requiring both the 
complainant and the respondent to submit their per- 
sons to expert physical examination. Anon., 7 South. 
Rep. 100. See also Anon., 35 Ala. 226. Indeed the pro- 
priety of a resort to this practice in divorce cases, even 
with respect to the defendant, has been long estab- 
lished. Devanbagh v. Devanbagh, 6 Paige, 175; Le 
Barron v. Le Barron, 35 Vt. 365; Newell v. Newell, 9 
Paige, 25. Ala. Sup. Ct., June 19, 1890. Alabama G. 
S. Ry. Co. v. Hill. Opinion by McClellan, J. 


INSURANCE—FIRE—OTHER INSURANCE.— The policy 
contained a stipulation that it should be void “if the 
assured shall have, or shall hereafter make, any other 
insurance [whether valid or not] on the property with- 
out the consent of the company written hereon.” It 
is uncontroverted that at the time of the issuance of 
the policy there was other insurance on the property 
to the amount of $800, issued by the Central City Fire 
Insurance Company. The evidence shows that this 
insurance was for and inured to the benefit of Mrs. 
Roberts, though taken in the name of plaintiff, and 
the loss, if any, payable to the New England Mortgage 
Security Company. Holbrook v. Insurance Co., 1 
Cart. 193. The policy contains a stipulation that it 
shall be void if the property was sold or transferred, 
or any change took place in the title or possession, 
without the consent of the company indorsed thereon. 
It appearing that the property was sold and trans- 
ferred, the court instructed the jury, that by its terms 
and conditions, the policy became void when plaintiff 
transferred the property to Mrs. Roberts, unless by 
negotiation she was placed in the stead of plaintiff, 
and the company recognized its obligation to her, or 
another for her, in case of loss; and if there bad been 
no such negotiation before the policy sued on was issued 
the first policy was void, and there was no double in- 
surance. Charges requested by defendant asserting 
the converse proposition were refused. There are 
many authorities, especially in Massachusetts, Vir- 
ginia, Ohio, Missouri, and other States, which hold 
that when the condition in respect to further insur- 
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ance is general, without qualifying words, only 
valuable and enforceable insurance is brought withjy 
the operation of the condition. There are also 
notably Gee v. Insurance Co., 55 N. H. 65, which hoy 
that when the words *‘ whether valid or not” arg om. 
ployed, the condition is inconsistent with the 
and effect of the contract, and is void. There are other 
cases which hold, that when these words are employed 
other insurance, whether prior or subsequent, is 
within the prohibition against further insuranee, 
though the insurer may avoid the policy for breach of 
condition. Insurance Co. v. Lamar, 106 Ind, 513; 
Funke v. Insurance Co., 13 N. W. Rep. 164; Allen y 
Insurance Co., 31 Am. Rep. 243. The doctrine oy 
which the cases of the last class proceed seems to ty 
well supported by sound reason, and to effectuate the 
intention of the parties, being in furtherance of the 
objects of such conditions. One ‘manifest purpose js 
by compelling the assured to bear a part of the risk 
to remove temptation to destroy his own property, 
and to afford a stimulus to exercise care and diligence 
in its protection, which purpose is defeated, though 
the other insurance may be invalid, if the insured be 
lieves it to be valid, as he must do, otherwise he would 
not expend money in procuring it. Another purpose 
is to relieve the company of the burden of proving the 
validity of such other insurance, by having to show the 
consent of the company or a waiver of the forfeiture, 
or otherwise. Again it isa sufficient reason that the 
parties, competent to fix the terms of their contract, 
have so contracted. Such condition is not violative x 
any rule of law or public policy. A construction that 
only valid and enforceable insurance comes within the 
scope of the condition disregards the plain import of 
the contract and the objects which the parties intended 
to accomplish, and devolves on the court the inoon- 
venience and burden of trying collateral issues, involy- 
ing the validity of a contract other than the one sued 
on. But it is unnecessary to pursue the argument 
further, for it has been so clearly and ably presented 
in the cases cited that any effort to strengthen it would 
prove futile. Upon aconsideration of the cases, the 
principles upon which their conclusions are rested, 
and the reasoning by which they are sustained, we 
adopt the view that when the insurer is required tore 
sort to proof of extrinsic facts to avoid the policy, 
when it is not void upon its face, having or obtaining 
such insurance without the consent of the company is 
a breach of the condition against further insurance, 
and renders the policy void. Ala. Sup. Ct. Phaniz 
Ins. Co. v. Copeland. 


PLEDGE—CONSIDERATION—FRAUD.—A pledging of 
chattels as security for a pre-existing debt, when there 
is no present consideration for the pledge, does not 
constitute the pledgee a holder for value within the 
rule that a vendor cannot reclaim property which has 
been obtained from him by fraud, if the vendee hasde- 
livered it to a bona fide purchaser for value. The first 
question is whether the trust company is a bona fide 
holder for value of these fifty bales, within the meat 
ing of the rule that a vendor cannot reclaim property 
which has been obtained from him by fraud, if the 
vendee has delivered it to a bona fide purchaser for 
value, who had no knowledge of the fraud. The mat 
ter finds in effect that this cotton was delivered by 
Manning & Sears to the trust company, as security for 
a pre-existing debt. It is not found that it was de 
livered in payment of any debt, or that the trust com- 
pany in consideration of the pledge made any contract 
to extend the time of payment of any debt, and itis 
found that the trust company did not make any ‘oan 
or advance of money upon the faith of the pledge. In 
this commonwealth, it is held that taking a negotiable 
promissory note before maturity, as security fora pre- 
existing debt, is a taking for value, and that any equr 
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ties which may exist between the maker and the person 
from whom it is taken cannot be set up against such a 
holder, if he took the note in good faith, and without 
knowledge of these equities. In this respect the law 
here differs from that of New York, and of some other 
states. Fisher v. Fisher, 98 Mass. 303; Blanchard v. 
Stevens, 3 Cush. 162; Stoddard v. Kimball, 6 id. 
499; Le Breton v. Peirce, 2 Allen, 8; Culver v. Bene- 
dict, 13 Gray, 7. See Ives v. Bank, 2 Allen, 236; Rail- 
road Co. v. National Bank, 102 U. 8S. 14; Bank v. Car- 
rington, 5 R. I. 515; Currie v. Misa, L. R., 10 Exch. 153; 
1 App. Cas. 554. How far a similar rule applies to a 
pledge of chattels by a vendee as security for a pre- 
existing debt, when the original vendor attempts to 
rescind the sale for fraud, does not appear to be clearly 
established. It seems to be settled in the case of chat- 
tels that an attaching creditor or an assignee in insol- 
yeucy or bankruptcy is nut a purchaser for value, 
within the meaning of the rule, and this is probably 
true of an assignee for creditors under an assignment 
executed by the debtor. Buffington v. Gerrish, 15 
Mass. 156; Wiggin v. Day, 9 Gray, 97; Bussing v. Rice, 
2Cush. 48; Clark v. Flint, 23 Pick. 231; Donaldson v. 
Farwell, 93 U. S.631. Whatever may be the law in the 
case of a transfer of chattels in payment of a pre-exist- 
ing debt, when the debt is thereby discharged, we 
think that by the weight of authority a pledging of 
chattels as security for a pre-existing debt, when there 
+ is no present consideration whatever for the pledge, 
does not constitute the pledgee a holder for value 
within the meaning of the rule we are considering, and 
that the ruling of the master iscorrect. The cases are 
largely collected in the notes to 2 Pom. Eq. Jur., § 749. 
See also Loeb v. Peters, 63 Ala. 243; Wert v. Naylor, 93 
Ind. 431; Sleeper v. Davis (N. H.), 6 Atl. Rep. 201; 
Linnard’s Appeal (Penn.), 3 Atl. Rep. 840; [Insurance 
Co. v. Abbott, 131 Mass. 397, 400; Lesassier v. The 
Southwestern, 2 Woods, 35; Currie v. Misa, whi supra; 
Leask v. Scott, 2Q. B. Div. 376; Rodger v. Comptoir, 
L.R.,2P. C. 393; Bank v. Henderson, L. R., 5 P. C. 
Sl. Mass. Sup. Jud. Ct., Sept. 5, 1890. Goodwin v. 
Massachusetts L. & T. Co. Opinion by Field, J. 


TELEGRAPHS — NEGLIGENCE — PRESENTATION OF 
cLAIMS.—(1) When the blank upon which the sender of 
atelegraphic message writes and signs the same has 
printed upon its face the words, ‘‘ The company will 
not be liable for damages in any case where the claim 
isnot presented in writing within sixty days after 
sending the message,”’ he is chargeable with knowledge 
ofand assent to the terms and conditions thus indi- 
cated. According to the weight of authority in like 
or analogous cases, he could by reasonable diligence 
have been aware of this rule, and by writing and sign- 
ing the message on the same page upon which the rule 
wasset forth he signified to the company both his 
knowledge of it and his assent to it. Breese v. Tele- 
graph Co., 45 Barb. 274; affirmed in 48 N. Y. 132; Red- 
path vy. Same, 112 Mass. 71; Grinnell v. Same, 113 id. 
2%; Telegraph Co. v. Carew, 15 Mich. 525; Womack v. 
Telegraph Co., 58 Tex. 176; Telegraph Co. v. Edsall, 63 
id. 668; Beasley v. Telegraph Co., 39 Fed. Rep. 181; 
notes to Gillis v. Same, 17 Atl. Rep. 736; 2 Shearm. & R. 
Neg., §552. (2) It is also insisted that the rule is un- 
reasonable, and for that reason not obligatory. We 
however think it reasonable, and many other courts 
have so considered it. Greenh. Pub. Pol. 507; 2 
Thomp. Neg. 846-849; Wolf v. Telegraph Co., 62 Penn. 
St. 8; Young v. Same, 65 N. Y. 163; Heimann vy. 
Same, 57 Wis. 562; Cole v. Same, 33 Minn. 227; Tele- 
staph Co. vy. Meredith, 95 Ind. 93; Same v. Jones, id. 
28; Same v. Yopst, 118 id. 249; Massengale v. Tele- 
graph Co., 17 Mo. App. 257; Beasley v. Same, 39 Fed. 
Rep. 181. For analogous cases, see Express Co. v. Cald- 
Well, 21 Wall. 264; Riddlesbarger v. Insurance Co., 7 
Wall. 386; Brown v. Insurance Co., 24 Ga. 97; Under- 





writers’ Agency v. Sutherlin, 55 id. 266; Greenh. Pub. 
Pol. 505. (3) But while we are of opinion that the 
telegraph company was entitled to have the claim for 
damages presented in writing within sixty days after 
the message was sent, we think that right could be 
waived, and that the evidence in the record tended to 
prove that it was waived, not indeed as tothe time, 
but as to the mode of making the demand. The evi- 
dence indicates that if any damage was sustained it 
occurred in February, 1889, immediately after the 
telegram was sent. Wright, the sender of the message, 
who acted as agent and attorney for Hill, the plaintiff, 
testifies that about three weeks after the damage oc- 
curred he went to Woodruff, the manager of the com- 
pany’s business at Rome, and told him that Hill had 
been damaged four or five hundred dollars, and that 
the company would have to pay Hill for the same. 
Woodruff said to wait awhile and he would investigate 
and find where the blame rested. In about two weeks 
thereafter Wright met Woodruff and asked what the 
company would do about it. Woodruff replied that 
the company was not to blame, and that Hill would 
have to look to the operator in Cedartown for the 
damages. That it was competent to make the demand 
upon the agent of the company on duty at the place 
from which the telegram was sent was ruled by this 
court in Telegraph Co. v. Blanchard, 68 Ga. 299. The 
agent was not bound to recognize an oral demand. 
But if he did so, making no objection to it on the 
ground that it was not in writing, we think it was 
sufficient. So far from presenting this objection, the 
agent requested time for investigating the merits of 
claim, and after investigating, put the company’s re- 
fusal to pay, not upon any want of sufficiency in the 
demand, but upon the non-liability of the company. 
According to a report which appears in 11 N. E. Rep. 
16, the Supreme Court of Indiana ruled, iu the case of 
Telegraph Co. v. Yopst, that a waiver of written de- 
mand resulted from a refusal to pay, put by the agent 
on the ground that the contract to send and deliver 
the telegram was illegal because made on Sunday. We 
think the decision upon this question of waiver is 
sound on principle, and embodies a good exposition of 
Georgia law, whether it does so of Indiana law or not. 
To reach this holding it is not necessary to differ from 
the St. Louis Court of Appeals in Massengale v. Tele- 
graph Co., 17 Mo. App. 257. In that case it was held 
that the oral promise of a general agent of a telegraph 
company to look into the matter was not a waiver of 
the condition requiring a demand to be made in writ- 
ing. Here the matter was looked into, a decision made 
and the result communicated. Ga. Sup. Ct., May 7, 
1890. Hill v. Western Union Tel. Co. Opinion by 
Bleckley, J. 


TRUSTS — IMPLIED — LIMITATION OF ACTIONS. — 
Where one having corporate stock standing in his 
name sells it to another, and gives a receipt for the 
money, reciting that it is the first installment on a 
certain number of shares of the stock ** standing in my 
name, but owned by him, and he remaining responsi- 
ble for the balance of the installments when called in,”’ 
but containing no agreement as to the future disposi- 
tion of the stock or the divideuds therefrom, the trans- 
action raises an implied trust, against which the stat- 
ute of limitations will run. Bouvier defines ‘* express 
trusts ’’ as those which are created in express terms in 
the deed, writing or will; and ‘‘implied trusts” as 
those which, without being expressed, are deducible 
from the nature of the transaction as matter of intent, 
or which are superinduced upon the transaction by 
operation of law as matters of equity, independently 
of the particular intention of the parties; and adds 
that the term is used in this general sense, including 
constructive and resulting trusts, and also, in a more 
restrictive sense, excluding those classes. Perry, in 
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the fourth edition of his work on Trusts, says: 
“Trusts are divided into simple and special trusts. A 
simple trust is a simple conveyance of property to one 
upon trust for another, without further specifications 
or directions. In such case the law regulates the trust, 
and the cestui que trust has the right of possession and 
of disposing of the property, and he may call upon the 
trustee to execute such conveyances of the legal estate 
as are necessary. A special trust is where special and 
particular duties are pointed out to be performed by 
the trustee. In such cases he is not a mere passive 
agent, but he has active duties to perform, as when an 
estate is given toa person to sell, and from the pro- 
ceeds, to pay the debts of the settlor.’’ See vol. 1, § 18. 
‘Implied trusts are such as arise by operation of the 
law for the purpose of carrying out the presumed in- 
tention of the parties, or without regard to the inten- 
tion of the parties, for the purpose of asserting rights 
of parties, or of frustrating fraud. They include the 
two classes of trusts known as resulting and construc- 
tive trusts.”” 10 Am. & Eng. Enc. Law,2. “In im- 
plied trusts, instead of the idea of permanence, the 
substantial right of the beneficiary is that the trust 
should be ended by a conveyance of the legal title to 
himself. All trusts by operation of law consist there- 
fore in a separation of the legal and equitable estate, 
one person holding the legal title for the benefit of the 
equitable owner, who is regarded in equity as the real 
owner, and who is entitled to be clothed with the legal 
title by a conveyance."’ 2 Pom. Fq. Jur. 603. ‘As be- 
tween trustee and cestui que trust, in the case of an ex- 
press trust, the statute of limitations has no applica- 
tion, and no length of time is a bar. * * * It does 
not run until repudiation or adverse possession by the 
trustee, and knowledge thereof on the part of the ces- 
tui que trust.’ See 1 Perry Trusts, § 863 et seq. ‘All 
trusts arising by operation of law, whether implied, 
resu!ting or constructive, are subject to the statute of 
limitations.’ “ To exempt a trust from the bar of the 
statute of limitations it must--First, be a direct trust; 
second, it must be of the kind belonging exclusively 
to the jurisdiction of a court of equity; and third, the 
question must arise between trustee and cestui que 
trust."". Hayward v. Gunn, 82 Ill. 385. ‘The statute 
of limitations is a good defense in equity as well as at 
law. When it does not, by its terms, apply to courts 
of equity, they have adopted it by analogy to the de- 
fense at law in all cases in which it would bea defense 
in courts of law; but it is no defense in matters of a 
purely equitable nature, and of which courts of equity 
have an exclusive jurisdiction. Trusts are held to be 
within this exception, being matters of pure equity 
jurisdictio:; but this exception is confined to express 
and technical trusts, and not to such as arise by im- 
plication.” MeoClane v. Shepherd, 21 N. J. Eq. 79. In 
Cook v. Williams, 2 N. J. Eq. 209, A. executed a power 
of attorney to W., and thereby placed her whole prop- 
erty at the disposal of the attorney, with full power to 
collect her choses in action and to make sale of her 
goods and chattels, and out of the principal as well as 
interest of the proceeds, to maintain and support her, 
with a special provision that W. should account when- 
ever required. A bill for an account was filed by A.'s 
administrator, to which, among other defenses, the 
statute of limitations was pleaded. Respecting this 
plea the chancellor says, in giving the opinion: ‘‘As 
to the general principle on this subject there is no dif- 
ticulty. Itis well settled that no time can bar the 
claim in the case of a direct trust as between the trus- 
tee and cestui que trust. But whether this is a trust of 
such acharacter has created the doubt.’” He concludes 
however that the facts before him raise an express di- 
rect trust; and gives as the reasons for such conclusion 
that ‘the power of attorney placed the whole property 
of this woman at the disposal of her trustee, not only 
her choses in action, but ber goods and chattels, with 





full power to collect the one and sell the other, and on 
of the proceeds, as well principal as interest, to an 
tain and support her, and with a special Provision tha 
the trustee should account whenever required, This 
[he says] ia unlike a delegated power conferred ona 
person for a single or Jimited object. It reached ber 
entire property, related to her whole living, and by its 
very terms was a continuing fiduciary engagement, 
There would be no security if the statute might be 
pleaded in a case like this. It would defeat its Very 
object. But [he adds] there is enough here, eye 
the statute did apply, to take this case out of its 
ration.” We need not discuss this point further, The 
difficulty is not with the rule which excludes expres 
continuing trusts from the operation of the statute ¢ 
limitations, and subjects implied trusts to its Oper 
tion, but with its application; and we have cited som, 
what freely from the authorities, not because we wer 
in doubt about the existence or propriety of the rule, 
but to aid in its application. Conn. Ct. Err. & App, 
June, 1890. Cone v. Dunham. Opinion by Sey. 
mour, J. 


WILL—HETIRS.—A testator devised the residue of bis 
estate to a trustee in trust to pay over to his widoy 
such sums as she might desire, and upon her deceay 
to dispose of the trust fund as she might by will d. 
rect; and in case she should fail to make a will, they 
to pay at her decease one-half to his heirs at law “they 
surviving, they taking by right of representation,”’ 
and one-half to the heirs at law of his wife “the 
surviving, they taking by right of representation,” 
Held, that it was testator’s intention that his heirs a 
law should be ascertained at the time of his wifes 
death as if he had lived till then. Entering, as far 
possible, into the feelings and wishes of the testatorat 
the time of making his will, it seems, on the whole, to 
be satisfactorily certain that in the event contemplated 
he meant to give the one-half of the trust fund inequl 
proportions, having regard to the right of represents 
tion, to those persons then living who at that tine 
would be his heirs at law. This gives a fuller and 
broader and more natural meaning to his words, and 
seems to be more consistent with his general purposes, 
The case of Dove vy. Torr, 128 Mass. 38, seems at fint 
sight to go somewhat in a different direction from thi 
above expressed. In that case the words were, after 
the time fixed, ‘the estate herein devised shall de 
scend to those persons who may then be entitled 
take the same as my heirs.’’ The court held that they 
meant that at that stage the law should take its 
course, and the estate go to the testator’s heirs, aif 
he had made no further disposition; that this view 
was fortified by the use of the word *‘ descend,” whieh 
ordinarily denotes the vesting of the estate by oper 
tion of law immediately upon the death of the ance 
tor; that the word “surviving ’’ was not superadded; 
and that the word “their” was inserted, not by way 
of description of the persons who are to take, but by 
way of defining the time when they should come into 
the enjoyment of that which was devised to them 
The case in reality therefore was quite different from 
the present. In Whall v. Converse, 146 Mass. 345, there 
was nothing to take the case out of the general tule 
that ordinarily a devise of a remainder to heirs shows 
an intent at that stage to let the property go according 
to law; and there is no occasion to do more thai 
merely mention a few other similar cases in this State: 
Minot v. Harris, 132 Mass. 528; Abbott v. Bradstreet, 
8 Allen, 587; Minot v. Tappan, 122 Mass. 535; Childs¥. 
Russell, 11 Mete. 16. The following cases tend more 
or less to support the conclusion we have reached upol 
the construction of the will: Fargo v. Miller, 150 Mas 
225; Knowlton v. Sanderson, 141 id. 323; Sears 
Russell, 8 Gray, 86-97; Whart on v. Barker, 4 Kay 43. 
483, which is often cited and nowhere questioned; 
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Sturge v. Railway Co., 19 Ch. Div. 444; Clowes v. Hil- 
jiard, 4 id. 413; Long v. Blackall, 3 Ves. 486; Pinder v. 
Pinder, 28 Beav. 44; In re Morley’s Trusts, 25 Week. 
Rep. 829; Travis v. Taylor, 12 Jur. (N. S.) 791; Bes- 
gut v. Noble, 2 id. 461; Doe v. Frost, 3 Barn. & Ald- 
6; Briden v. Hewlett, 2 Mylne & K. 90; Butler v. 
Bushnell, 3 id. 232; Clapton v. Bulmer, 5 Mylne & C. 
108. Mass. Sup. Jud. Ct., April 1, 1890. Wood v. 
Bullard. 


——>—__—_ 
NOTES. 


Valentine v. Lunt, 115 N. Y. 496, is a case “ certi- 
fied” by the General Term to the Court of Appeals, 
and in which the General Term was reversed. 


Acorrespondent writes us: ‘I have been in Scot- 
land, observing the advocate, solicitor, writer to sig- 
net, charter accountant, et al., hunt their prey. More 
variety but same result — pomp and circumstance 
galore, but apples on tree of legal knowledge just as 
high and windfalls not more plentiful than here.” 


Mother--Well, did you get that situation as an office 
boy? Little son—Nope. Mother—What was the mat- 
ter? Little son—Don’t know. The gent is a lawyer, 
and he asked me if I was a good whistler, and I told 
him I was the best whistler on our street, and he said 
lwouldn’t do. Guess he wantsa reg’lar professional. 
—Boston Journal. 


From a recent decison in the House of Lords: 
“Lord Macnaghten— My Lords: I entirely agree, 
and I do not desire to add any thing. Lord Morris — 
My Lords: [also concur. Lord Field—My Lords: I 
concur. I have nothing whatever to add to the obser- 
vations made by my noble and learned friends.” 
Blessings on those Lords! 


In the case of Proudfoot v. Hart, 59 L. J. Rep. Q. B. 
$89, the Court of Appeal approved and acted upon the 
decision in Payne v. Haine, 16 L. J. Rep. Exch. 130; 16 
M. & W. 541, holding that a tenant who agrees to 
“keep” premises in good tenantable repair is not ex- 
cused from doing so by reason that the premises were 
not in good tenantable repair at the time of the demise, 
but that he must nevertheless put them in such astate 
ofrepair. Although the case of Payne v. Haine was 
decided more than forty years ago, it has constantly 
been lost sight of by tenants, and also occasionally by 
lawyers.—London Law Journal. 


Governor Ferry, as we learn from the San Francisco 
Law Librarian, recently wrote the following to an ap- 
plicant for an appointment as notary: ‘In response 
to a written request of twenty of the magnates of 
Seattle, you have been appointed to the exalted, hon- 
orable and lucrative position of notary public. I ask 
you however to bear in mind one responsibility that 
may devolve upon you. In the event that there should 
bean invasion of the State by a foreign foe, I shall 
probably call out the notaries public of the State, in- 
stead of the militia, as the former outnumber the lat- 
ter by several hundred.” Probably those troops would 
“swear terribly’? and protest loudly. 


H. L. Strohm says that the most expressive will he 
ever saw was one filed in southwestern Kansas. It 
is as follows: ‘I declare this to be my last will and 
testament. I claim to be perfectly sound in body, but 
Ido not presume to assert that I am sound in mind. 
[would not stultify myself by setting up such a pre- 
tension. I have about $10,000 of invested funds. What 
an immense amount of hypocrisy, fraud and dishonesty 
Teould buy with that amount. I thought first of be- 
queathing it to a charity. But what’s the use? The 
greatest benefactors of humanity are war and cholera. 

ides Lowe a debt of gratitude to my wife, who lives 





I don’t know where. She rendered me the greatest 
service in her power—she abandoned me one fine day 
and I never heard of her since. In remembrance of 
this kind act [ shall make her my sole legatee; how- 
ever on the express condition that she shall remarry 
at once. In this way I know that my death was re- 
gretted by one human being at least.” 


It is to be hoped that the question of the legality or 
illegality of the so-called glove-fights will soon be put 
to the test before a judge. Mr. Partridge has boldly 
expressed his opinion that a contest such as it was pro- 
posed to carry on at the Ormonde Club between com- 
batants wearing mere apologies for boxing-gloves 
would have been illegal, and we are far from being in- 
clined to disagree with him. If the exhibition was to 
be one of mere skill in pugilistic fencing, why could it 
not be carried out with ordinary boxing-gloves? Surely 
the substititution of gloves with which it was possible 
to inflict serious injury, coupled with the fact that the 
contest under the rules might last for thirty rounds 
or more, affords the presumption that the encounter 
was to be neither more nor less than a prize-fight, and 
consequently a breach of the peace. Anevening con-» 
temporary thus neatly puts the question in a nutshell: 

The question is simple, admitting no flaw, 
And the magistrate inwardly chuckles. 
Are these gloves but a cloak for evading the law, 
Or in truth for evading the knuckles? 
London Law Journal. 


Lord Kingsburgh’s laurels are not solely — perhaps 
we might say without irreverence are not chiefly — 
forensic or legislative. He has been a member of in- 
numerable parliamentary committees, and scientific 
and military clubs and associations; he is a colonel in 
the Queen’s Edinburgh Rifle Volunteers, and has in- 
vented a new system of tactics that has received the 
warm commendation of Lord Wolseley, Sir Donald 
Stewart, and other distinguished soldiers; he is also a 
man of letters: ‘* Macdonald on the Criminal Law of 
Scotland,” although separated by a great gulf from 
such treatises as those of Sir James Stephen on the 
** Criminal Law of England,”’ and even from the works 
of Alison and Hume, on which it is founded, is a 
tolerably complete and a perfectly reliable text-book. 
His military pamphlets, “ Common Sense on Parade, ’ 
** Hints on Drill,” ‘* Memorandum of Instructions for 
a New System of Infantry Attack,” ete., are greatly 
admired by the initiated; and his ** Trip to Blunder- 
land,”’ written under the pseudonym of ‘‘ Jean Jam- 
bon,’’ is a successful continuation of the masterpiece 
of “ Lewis Carroll.” “The Nursery,” says the Lord 
Justice Clerk in an exquisite preface to his story, re- 
vealing a side of his character over which no biographer 
can pass in silence, *‘ has its share of my day in such a 
fashion that little people may not think big people 
created to stop fun, and to bea throttle valve on ani- 
mal spirits.’’—London Law Journal. 


The case of Crane v. Lawrence, raised a novel ques- 
tion as to what constitutes an exposure for “sale.” 
The respondent, a dealer in butter, etc., was sum- 
moned under the Margarine Act, 1887, for having un- 
lawfully ‘‘ exposed for sale by retail’ a parcel of mar- 
garine without having attached to the parcel a label 
marked “ Margarine,’’ contrary to the provisions of 
section 6 of that act. It appeared however that the 
margarine in question had been placed behind a acreen 
in defendant’s shop in the ordinary course of business, 
and not for the purpose of evading the act, and that 
the appellant, before making his purchase, did not and 
could not see the parcel, which was not open to the 
view of the customers unless they went behind the 
counter. The magistrate was of opinion that to con- 


stitute ** exposure for sale’’ the margarine must be in 
such a position as to be seen by customers standing in 
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their usual place in the shop, and accordingly dis- 
missed the summons. Upon acase stated, the Divis- 
ional Court affirmed what would seem tc be a sensible 
construction of the act. Mr. Justice Cave, in giving 
judgment, said: ‘‘The words here seem to me to 
signify ‘exposed to the view of those who, ‘seeing it, 
may be induced to buy,’’’ and he added, ** The label 
attached to the parcel is to be ‘visible to the pur- 
chaser;’ but if the parcel is not itself visible, how can 
it be marked with a label ‘ visible to the purchaser?’ ”’ 
—London Law Journal. 


Mr. Justice Lawrance has thrown oil on the troubled 
waters in which the gondoliers of the Savoy Theater 
have been tossing for some few weeks, and for the 
present there is, if not an enduring calm, at any rate a 
lull. Perhaps it may not be considered disrespectful 
to Mr. Gilbert, who seems, if we may say so without 
offense, to have inherited his full share of the cousti- 
tutional irritability which has always characterized 
the race of poets, to point out that to the profane com- 
mon-law mind the appointment of a receiver (which 
is what the plaintiff claims) looks very much like a 
proclamation of impending bankruptcy. Nothing 
could be farther from the plaintiff's thoughts or wishes, 
we are certain, than to wreck the gondola, that like a 
modern Argo, brings to Sir Arthur Sullivan and his 
talented collaborateur so large a share of the golden 
fleece which is nightly shorn from the backs of the 
good public. He ought to be the last man in the world 
to follow the example of the lawyers of this generation 
by attempting to tuke the life of the goose (to change 
the metaphor) that has laid so many golden eggs. Mr. 
D’Oyly Carte may be--we are very far from suggesting 
that he is—a very bad man, but he seems to an out- 
sider—judging by results—to be a very good theatrical 
manager. An undertaking the receipts of which 
amount to over £20,000 in one quarter must be man- 
aged by one who understands his business. If what 
the plaintiff really wanted was an account, he has 
achieved the object of his suit, because he has got an 
order by consent for an account, besides a present pay- 
ment of £3,000 on account. We are not quite sure that 
we know the precise meaning of an “ account without 
prejudice ” in the Chancery Division; but if we take 
it to mean that a defendant who is not bound to ren- 
der an account and voluntarily offers to do so, may 
nevertheless recover the costs of an improperly insti- 
tuted suit, we apprehend that Mr. Gilbert would have 
no great objection, on his own terms to pay his adver- 
sary’s lawyer. A barrister himself, nothing that is 
forensic—not even trial by jury—is accounted by him 
as beyond his province. We trust that no more may 
be heard of a dispute which, we cannot help thinking, 
should never have arrived at the acute stage.—London 
Law Journal. 


That “ ignorance of the law excuseth no man’”’ is a 
maxim which, it would seem from arecent occurrence, 
ought now to be modified by a proviso in favor of offi- 
cers in her majesty’s army and navy. lt appears that 
on Whitsun Monday last a party of *‘ officers and gen- 
tlemen ’’ deliberately planned and carried out a visit 
to the island rock of Grassholm—the home of innum- 
erable sea birds—for the purposes of ‘‘sport.’’ This 
appears to have consisted in wandering about the rock 
picking the eggs out of the eyries, smashing the bad 
ones, and knocking down the parent birds with sticks, 
because, as oue of the sportsmen said, “it was better 
sport and fun than shooting them.’ But for the acci- 
dent that anaturaiist, who was either not a sportsman, 
or whose notions ot sport were very different from 
those entertained by some British officers, was sketch- 
ing on the rock at the time the fun began, and exposed 
the whole thing with pen and pencil in the columns 
of an illustrated paper, this outrageous breach of what 
we certainly believed to be a well-known law would 





have passed not only unpunished but unheard of. 4, 
a fact, after the secretary of State for war had been jp, 
terrogated in Parliament, and had stated both that 
the commander-in-chief had expressed his disapproval 
of such conduct, and that the government did not in. 
tend to prosecute the offenders, a prosecution was 4 
instituted by the Royal Society for the Prevention of 
Cruelty to Animals. As against some of the accused, 
who, it was suggested, had either been unaware of the 
object of the expedition to the island or had acted iu 
obedience to the orders of their superiors, the sum. 
monses were withdrawn. The others pleaded guilty 
to the summonses, which charged them with having 
contravened the provisions of the Wild Birds Prote. 
tion Act, 1880. The only defense suggested for what, 
altogether apart from the special statute under which 
sea birds are protected during the close season, was, 
brutal and unsportsmanlike outrage on defenseley 
creatures, was that these gentlemen were not awn 
that the provisions of the statute extended to th 
island of Grassholm. In other words, they must ty 
taken to have supposed that when the Legislature jy. 
terfered with the freedom of sportsmen in the inter 
ests of wild birds, the protection was not intended tp 
cover an island which affords a shelter and a home for 
myriads of graceful birds at a season when they mos 
need quiet and repose. What the magistrates thought 
of this remarkable plea we are not informed; but ip. 
asmuch as they imposed a very modest fine, remark. 
ing at the same time that it was a somewhat nove 
case so far as their court (Haverfordwest County Petty 
Sessions) was concerned, we infer that they regarded 
ignorance of the law discreditable to men of education 
asan extenuating circumstance.— London Law Jow- 
nal. 





(pwseccinaainc 
COURT OF APPEALS DECISIONS. 


_. following decisions were handed down Tues 
day, Oct. 21, 1890: 


FIRST DIVISION. 


Judgments affirmed with costs—Gonzalrode de Cor- 
dova, respondent, v. Nathaniel B. Porter, impleaded, 
etc., appellant; Charles Mayer and another, respond- 
ents, v. Alfred S. Heidelbach and another, appellants; 
Maria K. Phelrs, appellant, v. Thomas McCann and 
others, respondents; People, ex rel. John Lake, col 
lector, etc., of school district No. 2 of the town of New. 
town, respondents, v. Elbert Hegeman, county tress 
urer, appellant; W. Lyman Rathbun, appellant, v. Al 
fred D. Snow, respondent; Moses Swift, respondent, 
v. Staten Island Rapid Transit Railroad Company, ap 
pellant; Ocean Pier and Navigation Company and 
others, respondents, v. Chas. L. Woolsey, appellaut 
—-Judgments reversed, new trials granted, costs to 
abide event—Patrick Horty, respondent, v. Elkan 
Naumburg and others, appellants; Tonawanda, ete, 
Railroad Company, respondent, v. Same.— Judgment 
reversed—Bradford, etc., Raiiroad Company, Thomas 
©. Platt, receiver, etc., respondent, v. New York, Lake 
Erie and Western Railroad Company, appellant.— 
Appeal dismissed with costs—Henry D. Norris, 
spondent, v. Wm. H. Nesbit and another, appeilants. 


SECOND DIVISION. 

Judgments affirmed with costs—National Bank of 
Commerce, appellant, v. Manufacturers and Traders’ 
Bank, respondent; Jersey City Insurance Compavy, 
respondent, v. Charles 8S. Archer, appeilant. —Judg- 
ments reversed, new trials ordered, costs to abide event 
—Charles Henry Phelps, respondent, v. Cable Railway 
Company, appellant; Richard B. Disbrow, respond: 
ent. v. Samuel E. Harris, appellant; Wm. G. Hart 
respondent, v. John C. Grenuell and another, appel- 
lants, 











A 

re 
chusett 

“We 
serves 
learned 
‘This is 


record, 
to have 
nocenc 
toundit 
in the ¢ 
awardil 
and we 
pion of 
stateme 
literally 
and the 
the sou 
evident 
questio 
the Su; 
edly be 
we beg 
self has 
always 
Every 

record, 
in the 
“abso 
ion she 
trial ju 
rageou 
undou! 
to do j 
bound 
shame! 
aclain 
the sor 
should 





Jour. 


Tues- 


ik of 
ders 
ay, ' 
udg- 
vent 
lway 
ond: 
dart, 
ppel- 











THE ALBANY LAW JOURNAL. 


341 








eo 


The Albany Law Journal. 


ALBANY, NOVEMBER 1, 1890. 


ooo = 
CURRENT TOPICS. 





HE Central Law Journal in commenting on our 
recent criticisms of the decision in the Massa- 
chusetts case of Iaskell v. Haskell, says: 

“We hardly feel that the language of the court de- 
serves the terrific onslaught made upon it by the 
jearned editor, who does not hesitate to declare that 
‘Thisis one of the most absurd, inbuman and im- 
moral decisions ever made.’ In order to work him- 
elf up to the condition of mind which prompted such 
language, he dwells upon facts evidently dehors the 
record, and which the appellate judges do not appear 
tohave had before them, viz.: the very lamb-like in- 
nocence and guilelessness of the father, and the as- 
tounding wickedness of the mother. It may be that 
in the case in question the lower court was wrong in 
awarding the custody of the children to the mother, 
and we do not enter into the controversy as the cham- 
pion of wicked women or ill-advised judges, but the 
statement of the Supreme Court as 2 matter of law is 
literally true. There is no such ‘absolute rule of law,’ 
and the decisions of such questions are left largely to 
thesound discretion of the judge before whom the 
evidence has all been presented. Does the editor in 
question know of the absolute rule of law? If he does, 
the Supreme Court of Massachusetts would undoabt- 
edly be gratified at its production. In the mean time 
we beg to remind the editor of a truth which he him- 
self has frequently uttered, viz.: that sentiment is not 
always law.” 

Every fact which we stated was contained in the 
record, and if we are not greatly mistaken, appeared 
in the opinion itself. We do not know of any such 
“absolute rule of law,” and we agree that the decis- 
ion should be left to the ‘‘ sound discretion ” of the 
trial judge. But in case of such a manifest and out- 
mgeous abuse of discretion on his part, it is the 
undoubted and absolute duty of the appellate court 
todo justice. If law and courts are so helpless and 
bound that they cannot correct such an error, it is 
shameful and pitiful, even contemptible. It is not 
sclaim of sentiment, but of the barest justice and 
the soundest morality, that the custody of a child 
should be taken away from an adulterous mother 
ad given to an irreproachable father. The courts 
are governed in these matters by the best interests 
ofthe child. Does the Central Law Journal think 
it could possibly be more for the interest of the 
child to be intrusted to such a mother than to such 
4 father? The court did not think she was fit to be 
4 wife; why should she be fit to bring up a young 
child? Of course we do not know to what extent 
the Supreme Court of Massachusetts has a revisory 
power over the decision of the trial courts, but no 
matter what its power, we stand by our characteri- 
uation of the decision. If the Supreme Court had 


the power of correction, its omission to exercise it 
Smexcusable. If it had not the power it is an object 
of commiseration, and should receive legislative 
relief at once. Meanwhile we are curious to know 
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what manner of man the judge was who made the 
original decision. His moral perception must be 
rather coarse and blunt. In such cases, which for- 
tunately for the good name of the law are extremely 
rare, we are always suspicious that there is an 
unwritten history, and that there are facts ‘‘ dehors” 
any record, 


The Journal of Jurisprudence and the Scottish Law 
Journal observes : 

‘The Supreme Judicial Court of Maine have decided 
(in Doe v. Roe, 27th March, 1890) that a wife cannot 
Maintain an action against another woman for ‘de- 
bauching and carnally knowing her husband.’ Sucha 
claim seems to proceed on a complete reversal of one’s 
ordinary notions as to the wrong-doerin such matters, 
and it suggests general equality of the sexes—indeed a 
superiority of the female sex — to which we in this 
country have not yet attained. The decision is op- 
posed t»> several American authorities (Westlake v. 
Westlake, 34 Ohio St. 621; 32 Am. Rep. 397; Benneit v. 
Bennett, 116 N. Y. 584; Foot v. Card [Conn.], 18 Atl. 
Rep. 1027; Seaver v. Adams [N. H.], 16 id. 776); but 
few people, very few men, and no lawyers, will ques- 
tion its justice. In giving judgment, the court said: 
‘For such a wrong the law does not leave the injured 
wife without redress. She may obtain a divorce, and 
a restoration of all her property, real and personal, 
and in addition thereto, alimony, or an allowance out 
of her husband’s estate, and the law will punish the 
guilty parties criminally.’ ’’ 

The Scotchman is rather severe on the highly respect- 
able courts which have held the opposing doc- 
trine. On us also, who impliedly at least avowed 
our disapproval of the Maine doctrine. Those 
judges are lawyers, and we have always entertained 
the pleasant belief that we are a lawyer. Also hard 
on Lord Chancellor Campbell. No woman in the 
United States will assent that the Maine decision is 
right. Now let us see about this ‘‘ superiority ” of 
which Sandy speaks. If the husband has no prop- 
erty of the wife the right of restoration does not 
avail her very much. It may be that in Maine 
adultery is punishable as a crime. It certainly is so 
punishable in Scotland, even to the extent of capi- 
tal punishment! But in very few of the United 
States is there any criminal punishment for adul- 
tery. Even if the offenders could be thus punish- 
able it would not afford much relief to a destitute 
wife, except in her feelings. Then as to alimony; 
a provision for alimony as against a husband who 
has no means to pay it, or who can easily practically 
evade it by going to another State, is a very insuffi- 
cient redress. Even if the question is considered 
under the hard and narrow rules of common law, it 
is by no means certain that the wife was not invested 
with this right. It seems that she had the right at 
common law, if not the remedy. It was a highly 
ingenious and discreditable theory that the common 
law, which is vaunted as affording a remedy for 
every wrong, a redress for the invasion of every 
right, should have recognized the wife's right, but 
denied the remedy because forsooth she could only 
sue with and for the benefit of her husband, (This 
would seem to be common law still, in spite of Mr. 
Carter’s assiduous nursing and laudation.) Judge 
Vann, in the Bennett case, makes out a pretty good 
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case for the theory that the right existed at common 
law, and we recommend the Scotchman to read his 
opinion, That hard-headed Scotchman, Lord Camp- 
bell, did not agree with our editorial friend, and he 
was a passable lawyer. Lynch v. Knight, 9 H. L. 
577. Of course we are not familiar with the Maine 
statutes, and do not know how far they have eman- 
cipated the wife from her common-law disability to 
sue for a right which at common law she possessed ; 
but in every State where she is empowered to sue 
alone for personal wrongs there seems no escape 
from the conclusion that she can maintain this 
action. So our contemporary must admit, we think, 
that his language is rather too strong. We are 
making great progress in respect to woman’s rights 
on this side of the ocean. In this country, for 
example, a divorce is not denied to a wife for her 
husband's adultery because he does not also beat 
her, and our chivalry would not tolerate even 
so gifted a Scotchman as Thomas Carlyle in 
his disagreeable treatment of his wife. We hope 
our good contemporary and all the other good Scots 
will yet ‘‘attain.” There are more things in the 
legal universe than are dreamed of in little Cale- 
donia. 


The poet speaks of ‘‘ damning with faint praise.” 
One of our most excellent lay newspapers speaks of 
Mr. Justice Miller as a ‘‘ hard-working, painstaking 
and conscientious jurist, held in much esteem by 
his associates and by the bar.” This is all true, and 
is not designed to be damning, but it seems rather 
measured commendation of the greatest constitu- 
tional lawyer since Marshall. As much might justly 
be said of every commonplace judge who has died. 
It sounds too much like the phrase, ‘‘ estimable citi- 
zen,” which is the stock newspaper description of 
every man of whom it is impossible to say any thing 
in particular. Our contemporary might as well have 
said that Washington was a man of good morals, or 
that Shakespeare wrote several successful plays. 
Put the dead magistrate higher, neighbor; say ona 
plane with Governor Hill. 


The Omaha Bee makes some discreet observa- 
tions on ‘‘ Increase of Crime,” which come to us by 
way of the Cincinnati Law Sulletin, and from which 
we make the following extracts: 


‘There is a steady and rapid increase of crime in 
this country which should command more attention 
from the public authorities than is generally given it. 
The columns of daily newspapers bear testimony to the 
fact that criminality in every form is broadcast, and 
that in every city of the country the burglar and high- 
wayman find abundant opportunities, while murders 
have become more numerous than ever before in our 
history. The last authoritative criminal statistics 
showed a large increase in every phase of crime, but 
particularly so in acts of the most heinous character. 
The record of murders in this country for the six years 
from 1884 to 1889, inclusive, gives a total of nearly fif- 
teen thousand, last year exceeding by several hundred 
either of the preceding years in the number of lives 
taken by violence. It is interesting to note that but 
few more than ten per cent of the murderers were le- 
gally executed, the larger number of them who paid 








the penalty of their crime having met retributive jus 
tice at the hands of lynchers. By way of Showing the 
difference in results of dealing with murderers by ‘due 
process of law’ and by the system of Judge Lyneh, it 
is stated that of the nearly fifteen thousand per. 
sons charged with murder last year ouly five bundreg 
and fifty-eight were legally executed and nine hundre 
and seventy-five were lynched. 

“There has long been complaint, and it weuld seem 
from the facts very justly so, of the slow and uncertain 
course of justice in this country as in large part ac. 
counting for the increase of crime. When it is showy 
that in a period of six years murder was legally puv- 
ished in only one case out of about twenty-seven, itis 
impossible to avoid the conclusion that there is soms 
radical fault in our legal system. Whether it bein the 
delays of courts, the method of constituting juries, o 
in a popular hostility to capital punishment, it is ex. 
tremely difficult to determine, but it is quite likely 
that all these have their influence. It is maintained 
by experienced jurists that the 1aw’s delay is very po. 
tent in encouraging crime, since under most circum. 
stance, the criminal is the gainer by such delay, espe. 
cially in other than capital crimes, while even as tp 
these it not unfrequently happens that public sym. 
pathy is worked upon in behalf of an accused person 
when a long period intervenes between arrest and 
trial. Almost everybody knows of a cuse where mand. 
lin sentiment has been worked up in a community in 
behalf of a prisoner that has resulted in defeating jus- 
tice. There has been a great deal of criticism also of 
the system of constituting juries in criminal cases 
which is in most of the States practically the same now 
that it was when the system was first instituted.” 

“But it is a condition, and avery serious one, 
that confronts us, and in looking for a_ practical 
way to meet it, not much help will be derived from 
discussing theories. When regard for human life ap 
pears to be everywhere growing less and the record 
shows the murderous impulse to be steadily advane 
ing, it is necessary to determine what sure and sum 
mary remedy society can apply to such a state of at 
fairs. The only rational recourse must be toa prompt 
and effective execution of the laws. This duty devolve 
upon the courts, which while regarding to the utmost 
all that is implied in ‘ due process of law,’ should refuse 
to countenance or tolerate any of those devices or es 
pedients by which justice is delayed and criminals ar 
enabled to unduly profit.” 


The most novel and dangerous invocation of acts 
tom in a court of justice that ever came to our notice 
is reported in the recent case of Patterson v. Patta- 
son, in New Jersey, which was an action by a hus 
band for divorce for adultery committed by the wile 
at the famous camp-meeting country of Ocean Grove 
and Asbury Park. Many gross liberties and impro- 
prieties were proved against the wife, the effect of 
which her counsel endeavored to mitigate by plea 
that such things were so customary there that noth- 
ing wrong could be inferred from them. They wert 
mere playfulness practiced ‘to relieve the auster 
ties,” not ‘‘of haymaking,” as Choate said, but of 
religion — holy kisses, as it were, recommended by 
the apostie. Bird, V. C., did not take this view. 
He said: 

‘* Counsel insists that many of the acts complained 
of—such as kissing, and the taking of likenesses to- 
gether, and the resting of the head of a married ma! 
in the lap of a married woman not his wife—are simple 
acts of indiscretion, and are very frequently indulged 
in in social intercourse in these modern times. 1 do 
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wot believe that society has become so degenerate. It 
js incredible to suppose that such acts are regarded as 
common eveuts, or of coustant occurrence, and con- 
sidered of slight or no importance with respect to 
character or consequent influence upon the individual 
indulging therein. Nor do I believe that they have 
become so open or notorious at Asbury Park where 
these parties lived, as to be the subject of constant ob- 
servation by every visitor or beholder. I speak of this 
not to defend the people of Asbury Park, but for the 
purpose of showing that if social intercourse in Asbury 
Park has become so cyprian in its character as to re- 
gard the acts referred to as of slight consequence, 
counsel for defendant would have had no difficulty in 
proving to the court the multitudinous cases which he 
declared were daily taking place. The fact that there 
ican utter failure in this belief shows beyond disputa- 
tion that Asbury Park is not in any sense subject to 
the unworthy charge.” 
iclailasiaiiiapaicnansan 


NOTES OF CASES. 


‘ 





N Sanders v. Bryer, Supreme Judicial Court of 
Massachusetts, September 4, 1890, the court 
said: ‘‘The question whether a vendee who has 
complied with his contract for the purchase of a 
parcel of real estate in offering to pay the purchase- 
money at the time fixed therefor is entitled to the 
rents and profits thereof may arise in two ways — 
where he is not in possession of the premises; and 
where, as in the case at bar, he is in possession. But 
in either case, if he elects to treat the premises, and 
thus the rents and profits, as his own, it would not 
seem reasonable that he should treat the purchase- 
money also as his own, deal with it as such, derive 
4 profit therefrom, and still be permitted to deny 
the claims for interest thereon. Even if he holds 
himself ready to obtain and pay the money when a 
conveyance is tendered, if he desires a decree which 
shall treat the land as his as of the date of the day 
when he made his offer of payment, the money 
should be treated as belonging to the vendor as of 
thesame date. The vendee cannot be entitled to the 
use of both the land and the money, which is the 
consideration to be paid for it. ‘The act of taking 
possession,’ it is said in Sugden on Vendors (vol. 2 
(7th ed.], p. 797), ‘is an implied agreement to pay 
interest, for so absurd an argument as that the pur- 
chaser was to receive the renis to which he had no 
legal title, and the vendor was not to have interest, 
ashe had no legal title to the money, could never 
be implied.’ Fludyer v. Cocker, 12 Ves. 25. To 
the rule that the vendee must continue to pay inter- 
est if he receives the rents and profits there is prob- 
ably an exception where the money which the ven- 
dee is to pay has been set aside and appropriated 
for the vendor, and he has been notified of this, 
knows that the money is drawing no interest, and 
sat his own disposal. ‘But even if a purchaser 
gave such notice, yet if the money was not actually 
and bona fide appropriated for the purchase, or the 
purchaser derived the least advantage from it, or 
iM any manner made use of it, the court would com- 
pel him to pay interest.’ Dyson v. Hornby, 4 De Gex 
&8. 481. In Powell v. Martyr, 8 Ves. 146, it is said 
by the master of the rolls, Sir William Grant: ‘ The 








into possession and perception of the rents and 
profits he shall pay interest for his purchase-money;’ 
and in that case it was held, that to excuse a pur- 
chaser from paying interest during the delay in 
clearing difficulties as to the title, it isnot sufficient 
that the money was appropriated and unproductive, 
but the vendor must have notice of that. The Eng- 
lish authorities establish the rule, that even if the 
vendor is in fault, if the vendee would escape the 
liability to pay interest he must actually set aside 
the money and appropriate it for the vendor, must 
not in any way derive a benefit from it, and must 
notify the vendor of these facts and that the money 
is thus lying idle. Calcraft v. Roebuck, 1 Ves. Jr. 
221; Powell v. Martyr, ubi supra; Roberts v. Massey, 
13 Ves. 561; Dyson v. Hornby, ubi supra ; Kershaw 
v. Kershaw, L. R., 9 Eq. 56; Canal Co. v. Ware, 23 
Beav. 575. This rule is also entertained by many 
American authorities. Brockenbrough v. Blythe's 
Ex'rs, 8 Leigh, 688; Selden v. James, 6 Rand. (Va.) 
465; Baater v. Brand, 6 Dana, 296; Rutledge v. 
Smith, 1 McCord Eq. 899; Hunter v. Bales, 24 Ind, 
299; Walker v. Ogden, 1 Dana, 247; Hundley v. 
Lyons, 5 Munf. 342; Stevenson v. Maxwell, 2 N. Y. 
408. This precise question has not been decided in 
this Commonwealth, but two cases go far to settle 
it. In Davis v. Parker, 14 Allen, 94, it was held, 
that if one who has agreed to convey land for a cer- 
tain price refuses to accept that price when duly 
tendered, he will not be entitled to receive interest 
thereon, upon the entry of a decree in equity for a 
specific performance by him of his agreement, unless 
he can show that the purchaser has made use of the 
money, or gained some advantage from it, of which 
that case afforded no evidence. In Davis v. Parker 
the purchaser had not entered upon the land, which 
was timber land. Whether it had derived benefit 
from the delay in cutting or otherwise was in dis- 
pute, a question which the court declined to discuss 
as no evidence of any use by the purchaser of the 
money after his offer had been offered. Eastman v. 
Simpson, 189 Mass. 348, presents the question now 
discussed, although inversely. It was a case where 
the obligor of a bond for the sale of certain prem- 
ises, and who was thus in the position of a vendor, 
had remained in possession, and the question arose, 
upon a bill brought by the plaintiff representing the 
obligee, who was entitled, on certain terms, to a con- 
veyance, and who claimed to have made a sufficient 
tender to entitle him thereto, whether interest 
should be allowed in favor of the defendant on the 
sum which the plaintiff as vendee was bound to pay. 
The defendant had been charged with the rents and 
profits of the estate from the time it was his duty to 
have conveyed. An examination of the papers in 
the case shows, that on the first report of the mas- 
ter, to whom the matter had been referred for an 
accounting, he had calculated interest on the sum 
to be paid by the vendee only up to the time of 
filing the bill. The case was recommitted, with an 


order to cast the interest on the sum to be paid by 
the vendee up to the date of the decree, which was 
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done in a supplementary report. Upon this report, 
and the computation so made, a decree was entered, 


which was the decree appealed from in the case as | 


reported. The opinion of the court, in terms, deals 


with the question only whether interest should be 
cast in favor of the defendant from the date of the | 


alleged tender to that of filing the bill, a consider- 


able time having intervened, and holds that it 


should be so cast. The reasoning which follows 
this statement of the question justifies this charge 
of interest up to the date of the decree. It proceeds 


upon the theory, that as the plaintiff was to recover | 
the rents and profits of the estate from the date of | 
the tender to the date of the decree, and the prop- | 
erty was thus treated as that of the plaintiff from | 


the date of the tender, it was right, that as against 
the plaintiff, the defendant should be allowed inter- 
est on the sum he was entitled to have then received. 
No money had been set aside or kept by the plain- 
tiff for the defendant. This interest was allowed, 
in the words of the opinion, ‘not on the footing of 
the contract price, but as a corollary of crediting the 
plaintiff with the rents and profits.’ The decree 
appealed from, which included interest in favor of 
the defendant on the sum to be paid up to the date 
of the decree, was, with the exception of a clerical 
error, having no connection with the subject we are 
considering, affirmed. This case is therefore direct 
authority for the proposition, that where a vendor 
has remained in possession after an offer or tender 
of payment to him, he is to be charged with the 


rents and profits of the premises from the time it | 


was his duty to have conveyed, but that the vendee 
is to pay interest on the sum to be paid by him, he 
not having set aside this sum for the vendor. It 
would seem to be equally an authority for the prop- 
osition that when the vendee obtains the possession, 
and thus enjoys the rents and profits to the date of 
the decree, he must pay interest to the vendor to the 
same date on the sum which it is his duty to pay, 
unless he shall have set aside that sum for the ven- 
dor.” 





In Omaha & N. P. R. Co, v. Janecek, Supreme 
Court of Nebraska, September 17, 1890, it was held 
that where a railroad company constructs its road in 
front of a person’s tract of land, and in close prox- 
imity to his residence, in an action to recover dam- 
ages by the owner against the railroad company, 
he can recover for any damages he may have sus- 
tained, in respect to his property, not suffered in 
common by the public generally. Injuries resulting 
from smoke, soot and cinders from passing en- 
gines are proper elements of damage. The court 
said: ‘* The plaintiff's right to recover is based 
upon section 21, article 1, Constitution of this 
State, which provides that ‘the property of no 
person shall be taken or damaged for public 
use without just compensation therefor.’ It has 
become the settled law of this State, that under 
this provision of our Constitution it is not neces- 
sary that any part of an individual’s property should 
be actually taken for public use in order to entitle 
him to compensation. If the property has been 





_— —— — 

depreciated in value, by reason of the public 
| improvement, which the owner has Specially sys. 
tained, and which is not common to the public g 
large, a recovery may be had. In the case at barth 
plaintiff's property is depreciated in value by the 
noise caused by the operation of the defendants 
| engines and cars in front of his premises, and jp 
close proximity to his house, by the casting of soot, 
smoke and cinders upon his property, and by the 
| vibration of his house. The plaintiff has sustaine 
special damages by the construction and operation 
of the railroad near his premises in excess of tha 
sustained by the community at large. Smoke, soot 
and cinders are not thrown upon property situated 
a few blocks from the road, nor does the moving of 
' trains jar buildings that are distant from the track, 
The fact that the property of a dozen or mor 
owners in the town is materially injured by the loc. 
tion of the defendant’s road does not affect the 
plaintiff's right to compensation for the depreciation 
in value of his property. If in consequence of the 
building of a railroad into a town new towns spring 
up, Which divert trade from the old town, and prop- 
erty therein depreciates in value, for such deprecia- 
tion no recovery can be had. It isan injury ordam- 
age each property-holder has sustained in common 
with the public generally, * * * A similar 
question was considered in the case of Blakeley y, 
Railroad Co., 25 Neb. 207, where it was held thatit 
was competent to take into consideration noise and 
confusion incident to the operation of trains, in esti- 
mating the value of real estate, after the construe 
tion of the road. Railway Co. v. Hazels, 42.N.W. 
Rep. 93, was an action to recover damages alleged 
to have been sustained by Hazel by reason of the 
construction of a railroad in close proximity to his 
property. Smoke, dust and soot from engines, the 
ringing of bells, sounding of whistles and noise oi 
| the trains depreciated the value of his property. It 
| was held in that case that all the elements caused 
by the construction of the road, which tend to 
diminish the value of property, could be taken 
into consideration. This view is supported by 
Railroad Co. v. Combs, 10 Bush, 382; Railway @. 
v. Eddins, 60 Tex. 656; Lahr vy. Railway Co., 104 
N. Y. 268; Ruilroad Co. v. Fifth Baptist Church, 108 
U. 8. 317; Cogswell v. Railroad Co., 8 N. E. Rep. 
537; Railroad Co. v. Kregelo, 5 Pac. Rep. 15; 
Drucker v. Railway Co., 12 N. E. Rep. 568; Rail- 
road Co. v. Ayres, 106 Ill. 511. In Railway Co. ¥. 
Gardner, 45 Ohio St. 309, the Supreme Court of 
Ohio, in considering the question involved in the 
cage at bar, says: ‘While it may be conceded that 
in estimating the plaintiff's damages the jury would 
not be permitted to take into account the conse 
quences of the operation of the railroad which were 
common to the community at large, no sound reason 
exists for excluding from their consideration such 
elements of inconvenience, annoyance, danger and 
loss as result to the property, its use and enjoyment, 
from the smoke, noises and sparks of fire occasioned 
by running of locomotives and cars along the track 
in front of the same, if it be shown that these caused 
special injury and depreciation to the property. 
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The rule established by the decisions of this court, | 


and by the recent adjudicated cases of most of the 
other States, is to the effect that if the property 
of an individual has been depreciated in value, by 
reason of smoke, soot and cinders being thrown 
upon his property by passing engines, he may recover 
the damages thus sustained.” 


—__o—___—_ 


Ig THERE A LAW OF THE FLAG AS DIS- 
INC! FROM THE LAW OF THE PORT IN 
RESPECT 10 MERCHANT VESSELS IN FOR- 
EIGN WATERS? 


I. 
RECENT tragic event has called public attention 
to the question whether a merchant vessel in a 
foreign port, her officers, crew and passengers, is en- 
tirely subject to the local jurisdiction.* 

It is proposed in this paper to consider briefly the ex- 
tent of local jurisdiction over foreign vessels, and for 
this purpose reference will be made to the declarations 
of publicists and to decisions of the courts. 

The answer to the question suggested in the entitle- 
ment is not easy and is responded to differently by the 
authorities which will be hereafter cited and referred 
to. The authorities who seem to maintain the doc- 
trine of an exclusive local jurisdiction over merchant 
vessels belonging to private individuals and bearing a 
foreign flag and register are, among those now generally 
cited Heffter, Phillimore, Twiss and Hall. Those who 
maintain that there is a law of the flag which is some- 
times of exclusive and sometimes of concurrent juris- 
diction are Webster, Wheaton, Bluntschli, Ortolan, 
Calvo, Halleck, Dana, Bar, Negrin, Masse and Law- 
rence. 

TERRITORIAL JURISDICTION. 

The claim for territorial jurisdiction over foreign 
merchant vessels in foreign ports has been most 
strongly stated by a recent writer on international law, 
whose contribution to the subject is both instructive 
aud suggestive. Hall Internat. Law, 166-171, (ed. 1880). 

After stating the view held in France, viz., that the 
crew of a merchant ship lying in a foreign port is un- 
like a collection of isolated strangers travelling in the 
country; that it is an organized body of men governed 
internally in conformity with the laws of their State 
and ruled under its control aud subordinated to an 
officer who is recognized by the public authority; that 
although therefore the vessel which they occupy is not 
altogether a public vessel, yet it carries about a sort of 
atmosphere of the national government which still sur- 
rounds it when in the waters of another State, he re- 
fers to two instances in which it has been held by the 
superior courts of France that in cases where the acts 
relate solely to the internal discipline of a vessel, or 
even crimes and lesser offenses committed by one of 
the crew against one another, when the peace of the 
port is not affected, that the local authorities have not 
jurisdiction ; and in another the Court of Rennes, bav- 
ing some doubt as to the applicability of the principle 
upon which the earlier cases were decided, the gov- 
ernment on being consulted, directed that the offender 
Should be given into the custody of the authorities on 
board his own ship. Ortolan Dip. de la Mer, liv. 2, 
chaps. 10 and 13, and append. Annexe, J. 

In continuation, Mr. Hall says, after quoting the 
language of Mr. Webster in the Creole Case, hereinafter 
cited, that: 


“Outside of France little disposition has been shown 


aa ia a A i lig i linea Sonsini spine 
* The killing of General Barrundia, a citizen of Guatemala, 
and passenger, by a squad of Guatemalian soldiers or police, 
on board the United States steamer Acapulco, while in the 
harbor of San Jose. Guatemala, on the 28th of August, 1890, 
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to put forward these views as representing actual law, 
und that they are at present destitute of interna- 
tional authority is unquestionable. But aconsiderable 
number of recent consular conventions stipulate that 
consuls shall have exclusive charge of the purely in- 
ternal order of the merchant vessels of their nation, 
and that the local authorities shall only have a right of 
interference when either the peace or public order of 
the port or its neighborhood is disturbed, or when per- 
sons other than the officers and crew of a ship are 
mixed up in the breach of order which is committed. 
The practice which is being founded by these conven- 
tions is so reasonable a one in the abstract and 
seems so little open to practical objections, that ig 
would probably be worth while to adopt it into the 
recognized usage of nations. 

“ There is the more reason for acceding to the French 
opinion as to the limits within which local jurisdiction 
over vessels lying in the ports of a country ought to 
be put in force, that its adoption would render the 
measure of jurisdiction in their case identical with that 
which must ultimately be agreed upon as applicable to 
merchant vessels passing through territorial waters in 
the course of a voyage. 

“The position in which the Matter ought to be placed 
has hitherto been little attended to, and few cases have 
arisen tending to define it; but, with the constantly 
increasing traffic of ships, questions are more and more 
likely to present themselves, and it would be conven- 
ient that the bread and obvious line of conduct’ which 
is marked out by the circumstances of the case should 
be followed by all nations in common. It would also 
be convenient that the amount of jurisdiction to be 
exercised by a State in its ports and in its territorial 
waters in general should be made the same under a 
practice of understanding sufficiently wide to become 
authoritative. There is no reason for any distinction 
between the immunities of a shipin the act of using its 
right of innocent passage and of a ship at rest in the 
harbors of the State; and, if there were any reason, it 
would still be difficult to settle the point at which a 
distinction should be made. Suppose, for example, a 
difference to be established between the extent of the 
jurisdiction to which a passing vessel and a vessel re- 
maining within the territory or entering a port, is sub- 
jected. Isa vessel, which from stress of weather casts 
auchor for a few hours in a bay within the legal limits 
of a port, though perhaps twenty miles from the actual 
harbor, to be brought within the fuller jurisdiction ; 
and, if not, in what is entering a port to consist?” 


When stating the limits within which the territorial 
jurisdiction of a State ought to be exercised over ships 
and persons on board within a foreign port, Hall says: 


‘Looking at the case of passing vessels by itself, 
there being at present no clear usage in the matter, a 
State must be held to preserve territorial jurisdiction, 
in so far as it may choose to exercise it, over the ships 
and the persons on board, as fully as over ships and 
persons within other parts of its territory.’ Hall 
Internat. Law, 170. 


In support of this view the author cites Casaregis, 
Wolff, Lampredi, Wheaton and Heffter. As Wheaton 
appears to have changed his opinion on the point upon 
which he is quoted, and as Heffter has relied mainly 
upon Wheaton and two or three otber authors now lit- 
tle quoted, the position stated by Hall rests for au- 
thority upon Casaregis, Wolff and Lampredi, who 
ean hardly be considered as of much weight to day ona 
topic which is being formulated and regulated. by the 
contemporary law and usage of modern States. 

As Casaregis wrote, in red and black letter, during 
the epoch of Venetian naves onerarie and triremes, and 
more than a century prior to the application of steam 
to sea-going vessels, and long before the invention of 
the telegraph and telephone, his authority on the point 





aa anata 


346 THE ALBANY LAW JOURNAL. 





cited is of much less weight than it was two hundred 
years ago when the state of commerce and interna- 
tional jurisprudence was yet in itsinfancy. The same 
may be said in some measure of Wolff and Lampredi. 

It is to be observed however that this author, con- 
tinuing the discussion, uses this significant language: 


“At the same time it is evident that the interests of 
the State are confined to acts taking effect outside the 
ship. The State is interested in preventing its shore 
fisheries from being poached, in repressing smuggling 
and in being able to punish reckless conduct endanger- 
ing the lives of persons on shore, negligent navigation 
by which the death of persons in other ships or boats 
may have been caused, and crimes of violence commit- 
ted by persons on board upon others outside; and not 
only is it interested in such cases, not only may it 
reasonably be unwilling to trust to justice being done 
with respect to them by another State, it is also more 
favorably placed for arriving at the truth when they 
occur, and consequently for administering justice than 
the country to which the vessel belongs can be. On the 
other hand, the State is both indifferent to and un- 
favorably placed for learning what happens among a 
lot of foreigners so passing through her territory as 
not tocome in contact with the population. To at- 
tempt to exercise jurisdiction in respect of acts pro- 
ducing no effect beyond the vessel, and not tending to 
a 80, is of advantage to no one.” Hall Internat. Law, 

ai. 


Heffter, writing about fifty years ago, in this rela- 
tion, uses this language: 


“Every vessel entering the ports or waters of aState 
is subject to the police and to the laws of navigation 
and also to the territorial jurisdiction of the latter.” 


The only exception which he makes to this rule is 
the case of vessels which are carrying sovereigns or 
which are exclusively employed in the service of such 
sovereigns, and the ships of war of foreigu nations au- 
thorized to enter the ports during time of peace. Phil- 
limore and Twiss lay down the rule in substantial ac- 
cordance with the above-cited author. Hall maintains 
the same position, but at the same time makes refer- 
ence to the authorities who insist upon the opposite 
doctrine. Internat. Law, 166-171. 

Heffter, while stating the rule as above cited, admits 
that the position which he takes has been denied in re- 
spect to merchant vessels, in the Court Gazette, of the 
21st of January, 1843, but insists, notwithstanding, that 
publicists and the courts generally up to that time have 
laid down the doctrine in conformity with his state- 
ment. The authorities cited by him in support of his 
position are Wheaton, Jouffroy, Ortolan and Riquelme. 
It will be seen further on that Wheaton a few years 
later qualified, if he did not entirely change, his views 
in this respect and on the point to which Heffter cited 
him. n 


Tue DocTRINE ASSERTED BY Mr. WEBSTER. 


The language of Mr. Webster in the correspondence 
with Lord Ashburton in the case of The Creole: 


“The rule of law and the comity and practice of na- 
tions allow a merchant vessel coming into any open 
port of another country voluntarily, for the purpose of 
lawful trade, to bring with her and keep over her toa 
very considerable extent the jurisdiction and authority 
of the Jaws of her own country. A sbip, say the pub- 
licists, though at anchor in a foreign harbor, possesses 
its jurisdiction and its laws. It is true that the juris- 
diction of a nation over a vessel belonging to it, while 
lying in the port of another, is not necessarily wholly 
excluded. We do not so consider or so assert it. For 
any unlawful act done by her while thus lying in port, 
and for all contracts entered into while there, by her 
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master or owners, she and they must doubtless be an. 
swerable to the laws of the place. Nor if the master 
and crew while on board in such port break the peace 
of the community by the commission of crime, can ex. 
emption be claimed from them. But nevertheless the 
law of nations, as [ have stated it, and the statutes of 
governments founded on that law, as I have referred 
to them, show that enlightened nations in modern 
times do clearly hold that the jurisdiction and laws of 
a@ nation accompany her ships not only over the high 
seas but into ports and harbors, or wheresoever elgg 
they may be water borne, for the general purpose of 
governing and regulating the rights, duties and obliga. 
tions of those on board thereof and that to the extent 
of the exercise of this jurisdiction they are considered 
as part of the territory of the nation itself.” 


This language of Mr. Webster in 1842 presents per. 
haps the clearest and best statement of the doctrine of 
the side upon which he was arguing in a diplomatis 
letter, which is constantly referred to by those who 
deny as well as those who assert the same doctrine, 
Mr. Hall says: ‘* Mr. Webster would have been embar. 
rassed if he had been compelled to prove the legal value 
of all that he above states to be law by reference to 
sufficient authority.”’ 

It is to be observed however that Lord Ashburton 
did not attempt to deny or controvert the position 
taken by Mr. Webster as above quoted; and it would 
be very strange if, in the light of English practice and 
precedent, any cotemporary British minister should 
to-day volunteer to answer Mr. Webster. The cogency 
and accuracy of Mr. Webster’s argument was recog- 
nized and conceded by Mr. Bates of London, the um- 
pire in the British-American arbitration of 1853, who 
decided the case of the Creole in favor of the position 
assumed by the secretary of State of the United States, 
In this decision the umpire said: 


“A vessel navigating the ocean carries with her the 
laws of her own country so far as relates to the per- 
sons and property on board, and, to a certain extent, 
retains these rights even in the ports of the foreign na. 
tionsshe may visit. * * * These rights, sanctioned 
by the law of nations, viz.,.the right to navigate the 
ocean and to seek shelter in case of distress or other 
unavoidable circumstances, and to retain over the ship, 
her cargo and passengers, the laws of her country must 
be respected by all nations, for no independent nation 
would submit to their violation.’’ Internat. Law Dig, 
vol. 1, § 38, pp. 162-163. 

Commenting upon the two propositions of law sub- 
mitted by Mr. Bates, Dana (Wheaton’s Elements of 
International Law, p. 64) said: *‘ The local authorities 
might not interfere to dissolve such relations where 
the peace of the port or public morals are not put in 
peril.” 

In the text of Whazaton’s Elements of International 
Law, the first edition of which was published in Lon- 
don, January 1, 1836: under the general title; “ Rights 
of Civil and Criminal Legislation:"’ after stating 
that the public armed ships of a friendly State 
are exempt from the jurisdiction of the local tribunal 
and authorities, whether they enter the port under the 
license implied from the absence of any prohibition, 
or under an express permission stipulated by treaty, 
the author adds: 

‘* But the private vessels of one State, entering the 
ports of another, are not exempt from the local juris 
diction unless by express compact, and to the exteut 
provided by such contract."’ § 95. 


Whether or not the views of Mr. Wheaton were 
qualified or changed in respect to the exemption from 
the local jurisdiction of private vessels as a result of 
the discussion and agitation of the question in the cor 
respondence in the Creole Case or not, 1t appears that 
in 1845 he wrote an article upon this subject in the 
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Review Francaise Etrangere, IX, 345, in which he took 
the ground “* that the Creole never passed under Brit- 
ish jurisdiction so as to affect the legal relations of 
ns and things on board, or to give the British gov- 
ernment such jurisdiction over persons on board as to 
make the case one of extradition; and that the master, 
with such aid as he could obtain from the consul or 
otherwise, was entitled, not only to carry to the United 
States all the persons on board, whether held as slaves 
ororiminals, without molestation from the authorities, 
but to receive the assistance of those authorities to re- 
gain and hold possession of his vessel.’’ Internat. Law 
Dig., § 38, p. 162 (vol. 1). 
ln referring to the French rule, which insists that the 
law of the flag is, in appropriate cases, exclusive of the 
Jocal jurisdiction, Calvo says: 


“French maritime jurisprudence distinguishes in 
this case the acts of mere interior discipline of the ves- 
gel and even the crimes of offenses which are commit- 
ted between the crew or crews when the peace of the 

js not disturbed from those which are committed, 
whether they be on board or not, by strangers, on the 
orew or against these or between the crews themselves, 
whenever by such act the peace of the port is disturbed. 
Theacts of the first class were absolutely excepted 
from the competence of the local jurisdiction. The 
local authorities cannot interfere in these cases unless 
their aid or protection is invoked. In respect to the 
second class, French legislation recognizes that they 
are subject to the law of the authorities of the coun- 
ty.” 

Mr. Wheaton has said, in the article just above re- 
ferred to, that ‘the legislation of France has on this 
point laid down rules which are strictly in accordance 
with the principles of the universal law of nations.” 

And it is provided by article 8 of the treaty of August 
12, 1853, between France and the United States that: 


“The respective consuls-general, consuls,vice-consuls 
or consular agents shall have exclusive charge of the 
internal order of the merchant vessels of their nations, 
aud shall alone take cognizance of differences which 
may arise, either at sea or in port, between the captain, 
officers und crew, without exception, particularly in 
reference to the adjustment of wages and the execu- 
tion of contracts. The local authorities shall not, on 
any pretext, interfere in these differences, but shall 
lend forcible aid to the consuls, when they may ask it, 
toarrest and imprison all persons composing the crew 
whom they may deem it necessary to confine. Those 
persons shall be arrested at the sole request of the con- 
suls, addressed in writing to the local authority and 
supported by an official extract from the register of the 
ship or the list of the crew, and shall be held, during 
the whole time of their stay in port, at the disposal of 
the consuls. Their release shall be granted at the mere 
tequest of the consuls made in writing. The expenses 
of the arrest and detention of those persons shall be 
paid by the consuls.’’ Treaties and Conventions Be- 
tween the United States and Other Powers, p. 352. 


Whether or not, as Mr. Hall suggests, Mr. Webster 
would have been embarrassed if he had been compelled 
to prove “the legal value of all that he states to be law 
by reference to sufficient authority,” depends upon 
what is intended by the expression ‘legal value” in 
this connection. Mr. Webster was a man not easily 
embarrassed when called upon to sustain a proposition 
of law which he had deliberately advanced; his nature 
rather challenged argument, and he was at his best in 
conflict with the leaders in the profession and in dip- 
lomatic discussions which involved analysis or exposi- 
tion of fundamental and far-reaching principles. And 
itmay be presumed that the records of the State de- 
partment will show that he cited abundant and emi- 
nent authority for the several propositions advanced 





by him during the correspondence with Lord Ashbur- 
ton. Wi‘ cut pursuing this line of inquiry any fur- 
ther, it may be said that the Continental publicists 
generally, and particularly the author of the Treatise 
on International Rules and Diplomacy of the Sea (Or- 
tolan, pp. 293, 306, note, p. 805, ed. 1853, 12th ed., vol. 1, 
Paris, 1853), and the author of atreaty on International 
Maritime Law (Negrin, pp. 100, 105, Madrid, 1873), fully 
sustain the propositions submitted by Mr. Webster. 
It appears however that more recent declarations of 
the State department of the United States—made in 
official correspondence in respect to this subject-mat- 
ter, in view of the decisions of the Supreme Court of 
the United States—have greatly qualified the proposi- 
tions advanced, arguendo, by Mr. Webster. 

In his Conflict of Laws, section 356 (note), Dr. Whar 
ton makes the following comment: 


“Mr. Hall rejects the doctrine that a merchant ves- 
sel is part of the territory whose flag it bears; and he 
states that this doctrine is ‘notadmitted’ by Wheaton, 
Manning, ‘I'wiss, Harcourt (Historicus). Whatever we 
may say to the English citations, there can be no ques- 
tion that Mr. Wheaton’s authority is otherwise inter- 
preted by the Supreme Court of the United States 
(1872).’’ Crapo v. Kelly, 16 Wall. 610-644. 


III. 
THE LAW AS TO PassING VFSSELS. 

Referring to the case of passing vessels, Bluntschli 
($ 322) contends that vessels passing along the coast of 
a State in that portion of the sea which constitutes a 
part of the territory of the latter, are subject tempo- 
rarily to the sovereignty of that State, in the sense that 
they are bound to respect military ordinances or the 
police regulations taken for the security of its territory 
and of its coast population. And, as Hall points out, 
his language seems to imply thait the State has at pres- 
ent no more jurisdiction. 

In his Conflict of Laws (2d ed.), section 815, Dr. 
Wharton classes offenses at sea under three heads: 
First, those committed on board ship, which are cog- 
nizable by the court of the country of the flag, there 
being concurrent jurisdiction, on territorial waters, in 
the sovereign of the territory; secondly, those of the 
nature of piracy, committed on the high sea, out of the 
bounds of territorial waters, which are admitted, on all 
sides, to be governed by the law of nations, and which 
are cognizable by the proper courts of all civilized 
States; and, thirdly, those committed on the terri- 
torial waters of a particular State. And this author 
refers to the fact that by the Merchant Shipping Act, 
1854, British jurisdiction is pushed so far as to embrace 
offenses committed by British seamen abroad, in ports 
as well as on ship, and that since this act it has been 
held that the English common-law courts have juris- 
diction of offenses committed on British ships in for- 
eign rivers, though the offenders be foreigners. See 
R. vy. Anderson, L. R., 1 C. C. R. 161. The same rule 
has been adopted in Germany and France. Bar, § 138. 

It is to be observed that the author just cited is dis- 
cussing criminal jurisdiction. In the United States by 
statute (§§ 563, 730, 5359-5362, R. S. U. 8., p. 188) the 
Federal courts have jurisdiction not only of all piracies, 
revolts, homicides, robberies and malicious injuries to 
vessels and of other crimes on the high seas, by al! per- 
sons without regard to nationality, but of offenses 
committed on American ships in foreign ports: 


“And the trial of crime committed on the high seas 
or in any place out of the jurisdiction of any particular 
State shall be in the district where the offender is appre- 
hended or to which he may be first brought.’”” Whare 
ton’s Conflict of Laws (2d ed.), § 816, note. 

Dr. Wharton adds: 

“*As has been already incidentally seen, every State 
is internationally entitled to take cognizance of offen- 
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ses on board its own ships, wherever they may be. This 
results from the principle, already stated, that ashipis 
part of the State whose flag she carries.’’ Id., § 817. 


In the last citation the author may have been re- 
ferring to public or armed ships belonging to a State or 
sovereign, and not to private merchant vessels. 

In a recent very interesting case in the Supreme 
Court of Judicature of Great Britain, in deciding the 
question then under review, it was generally admitted 
by the justices that whatever jurisdiction a nation has 
over the open sea adjacent to its coasts, extends to 
three miles, or, at most, to the range of cannon shot 
from the shore. The majority of the court held how- 
ever that, in the absence of statute, the jurisdiction 
over these waters was only to the extent necessary for 
the defense and security of the State, that the ordi- 
nary criminal jurisdiction did not extend over them, 
and hence that the law of the flag was the law to gov- 
ern the case, and that the country of the flag had jur- 
isdiction. The minority were of opinion that the sea 
to the extent of three miles was a part of the territory 
of England, and subject to her criminal jurisdiction, 
that at most the country of the flag had jurisdiction 
only in case of crime committed wholly on board the 
foreign ship. The Queen v. Keyn, 2 Ex. Div. 65. 

This case is referred to by Hall International Law, 
sections 40 to 42, and in the notes for the last edition 
of Kent’s Commentaries, volume 1, page 31. Since the 
decision in Queen v. Keyn, in the year 1878, an act of 
Parliament was passed extending the criminal juris- 
diction in Great Britain in this regard, entitled ‘ Ter- 
ritorial Waters Act.” 


IV. 
EXPvuSsITION VIEWS OF CONTINENTAL PUBLICISTS. 


When discussing the question of international juris- 
diction, Ortolan uses the following language: 


* Whatever may be the differences between the do- 
mestic penal legislation of different States, that which 
is recognized by all civilized peoples, that which is of 
universal international law is: First. On one hand, 
that all the crimes committed on the territory ofa State 
or in places assimilated to the territory, fall under the 
province of the penal law and under the jurisdiction of 
that State, without considering what foreign countries 
believe they have the right to do or not to do, accord- 
ing to their domestic legislation, in reference to these 
same acts. 

“Second. On the other hand, that the police power, 
the jurisdiction, the power of execution, in one word, 
all acts of sovereignty on the part of every State, stop 
at the limit of the territory of that State or the places 
assimilated to territory; but no government can per- 
mit an act of power over the places submitted to its 
sovereignty on the part of another government. That 
consequently, if several foreign States extend their 
penal provisions even to acts committed outside their 
territory, it is only in the event that they are able to 
arrest, judge and execute in their territory the accused, 
or when they bave regularly obtained possession of 
them by extradition, or at furthest that they have ren- 
dered judgment against them for contumacy; never 
can their pretension by reason of these provisions of 
theircriminal codes enable them to exercise acts of 








sovereignty on foreign territory. These two principles 
which appertain to international law should be laid 
down as fundamental propositions in all the observa- 
tions which will follow. We are not concerned now 
with the penal law of each country; that is a study 
outside of our subject and of our competence. We 
place it altogether to one side, and address ourselves 
exclusively to what has reference to the law of mari- 
time peoples. 

“If the acts are committed on board of vessels on 





the high se:.s, no question can arise; the situation is 


——, ~~ 
simple; itis not then necessary to distinguish betwee, 
private vessels and public vessels. Ships of war a8 well 
as merchant vessels are a sort of movable space whey 
on the high seas, subject to the sovereignty of the 
country to which they belong, and to nothing but the 
sovereignty of that country. In this case it is NOt go 
much the character of the ship as the place where she 
is found that decides the question; this place being 
neither the property nor under the empire of ayy 
power, neither the laws nor the particular authoritig 
of a foreign State can have any right to the vessel nop 
any control on board. 

‘In respect to crimes committed aboard, on the high 
seas, the same rule applies as if they had been commit. 
ted on the territory of the State to which the vessel 
belongs; the authors of these crimes are responsible jy 
the penal law and the jurisdiction of that State. Iris 
not necessary to inquire if the guilty or the victimgot 
the crime are citizens or foreigners, constitutinga pay 
of the crew or passengers, or temporarily aboard; 
whatever mnay be the character of these persons, the 
act committed depends upon the penal law and the 
jurisdiction of the country to which the ship belongs 

** Whenever the perpetration of crime having takey 
place on the high seas, the ship, whether of war ora 
private vessel, arrives and then comes to a foreign 
port, and this port belongs to a State of which the im- 
plicated persons, whether culprits or victims, are sub 
jects, we believe that, notwithstanding this circum. 
stance, and whatever may be the domestic penal legis. 
lation of this country, the authorities are still incom- 
petent to exercise on board of the ship acts of policeor 
of jurisdiction on account of acts committed on the 
high seas or outside of their territory. This is indis 
putable in respect to ships of war; but we believe itis 
the same in respect to merchant vessels. Although the 
acts may affect citizens of that country in whose port 
the vessel is, and although these citizens may lodges 
complaint before the local authorities, these cireum- 
stances do not seem to us sufficient to substitute for 
the jurisdiction of a State to which the ship belongs 
the jurisdiction of the locality. The acts having been 
committed on the high seas, the culprits, as long a 
they remain on board or in possession of the authority 
which there commands, are reserved for the justice of 
the State to which the ship belongs; to shield themby 
taking possession of them on board, would be on the 
part of the foreign authorities a violation of the rights 
of the latter State. 

“ But if the culprits, having landed, and are then ar- 
rested, the situation changes. If the domestic pena 
law of the country declares that they are guilty (pun- 
ishable), then, although the acts committed by them 
were outside the territory, it no longer remains with 
the commandants, diplomatic or consular agents to 
claim the benefit of reciprocity if the situation is such 
that, agreeably to that reciprocity, the guilty persons, 
notwithstanding their arrest, should be given up te 
them; and, in default of this, to make the necessary 
advances in order that the guilly ones, if they are their 
citizens, should be treated with humanity, should be de- 
fended and. impartially judged. All this in accord: 
ance with rules which will hereafter be stated.” 


The author cites in support of his last proposition 
the case of the American ship Elizabeth in the port of 
Bordeaux, in 1838, which was decided on the dlst of 
January, 1839, by the local court, which sustains this 
view. Ortolan, Regles Internationales et Diplomate 
de la Mer, vol. 1, pp. 292-297, note. : 

After discussing the exemption of local jurisdiction 
from which it is conceded is enjoyed by ships of wat 
Ortolan considers the question in respect to merchatt 
vessels, and says: 


“In reference to merchant vessels, their condition 8 
not the same. The question of the authorities of Po 
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fice and competent jurisdiction for the repression of 
crimes or of offenses committed on board these vessels, 
ina foreign port or harbor, is not so simple or so uni- 
formly disposed of. We understand, as the result of 
explanation heretofore given in this treatise, that the 
situation of these vessels is mixed; that the benefit of 
extraterritoriality should apply to them in regard to 
certain acts, and should not apply to them in respect 
twoothers. Asa result the distinctions are not very 
clearly drawn by publicists, and the custom and 
treatise have not reached very precise conclusions, 
touching which, asa consequence, the minds of writers 
are not altogether in harmony.” 

He then refers to the oft-cited passage in Wheaton, 
which has been heretofore considered in terms deny- 
ing the exemption of merchant vessels from the juris- 
diction of port law. The author considers Wheaton’s 
proposition too sweeping, and indicates that it is sus- 
ceptible of some restriction and limitation. And he 
points out the fact that Mr. Wheaton, in review of his 
(Ortolan’s) treatise, published in 1845, (as) qualified his 
proposition, and concedes that the exposition of Or- 
tolan in this connection contains the correct rule. Al- 
thongh this qualification of Wheaton’s doctrine was 
published in 1845, Ortolan considers it strange that the 
correction was not made in the edition of the Ele- 
ments of International Law, which was published in 
198, and he infers from that circumstance that Mr. 
Wheaton had returned to his first opinion. The writer 
of thisarticle is inclined to think that Mr. Wheaton 
did not return to his first opinion, but that up to the 
time of his death he adhered to the qualified doctrine 
which he had announced in 1845. As Mr. Wheaton 
died during the year 1848, it may well be that it was 
either through inadvertence or want of opportunity 
that he did not make the correction in his text, to 
which reference is now made. 


When discussing the title of interior jurisdiction, a 
contemporary Spanish publicist says: 

“A similar conformity exists with respect to terri- 
torial seas, ports, gulfs, harbors and bays of any par- 
ticular State; the sovereign of the land exercises over 
them sole and exclusive jurisdiction. 

“But in respect to floating territory, that is to say, 
‘vessels which by their nature are moving’ and nearly 
always in contact with foreign authorities and sov- 
ereigns, the opinions of publicists have not been on all 
points in accord, although a majority of them do not 
recognize in respect to vessels any other jurisdiction 
than that of the State whose flag they carry. 

“A merchant vessel, then, the same as a ship of war, 
cannot be subject, not even in foreign ports, to any 
other jurisdiction than that of its own sovereign. 

“But at the same time the sovereign of the port in 
Whose waters a vessel floats has undeniable right of 
sovereignty over the port itself and over the littoral 
waters of the State, by virtue of which and of the free- 
dom of commerce he may prohibit the entrance of for- 
cigners; may admit some and exclude others; may im- 
pose certain conditions to admission, such as anchorage 
Tegulations, custom laws, etc., and may preserve, 
above all, order and police necessary to the security of 
his territory and of the individuals who live in it. The 
territorial jurisdiction of the sovereign is not opposed 
inany way to the natural jurisdiction of the foreign 
vessel which floats in his waters. The latter confines 
its action to the vessel itself and to the individuals who 
compose the crew while they remain on board; the 
former affects the locality of a port and the land which 
surrounds the waters. So that, while a ship remains 
on the high seas or beyond the territorial waters of any 
other power, her territoriality, and consequently her 
jurisdiction, is absolute, not only over itself, but also 
over the small portion of the ocean on which she floats, 
that is to say, her naval dominion. But from the mo- 





ment she arrives in a foreign port, this jurisdiction is 
strictly limited to the vessel and to the mutual rela- 
tions of the individuals who are on board; all other re- 
lations of these individuals and of this vessel with the 
territory and the waters in which she is found fall 
naturally under the jurisdiction of the local sovereign 
to whom they belong. 

“From this it follows, asageneral rule, that the com: 
manders and captains of ships of war and merchant 
vessels are bound to respect and to comply with ali the 
domestic laws of police, health, customs, and what- 
ever else, in discharge of its rights, the authority of the 
port in whose waters they are may promulgate relating 
to the order and general police of the same. The vio- 
lation by them will render the offenders justiceable be- 
fore the local authority, and deserving to suffer the pe- 
nal sanction by it established. 

‘““From this doctrine arise the following rules ad- 
mitted to-day by all the civilized powers: 

‘First. Crimes and offenses committed on the high 
seas can only be adjudicated by the authorities to 
which the vessel belongs, even when after the commit- 
tal of the offense the vessel enters a foreign port to the 
sovereign of which belongs the culprit and the victim. 

**Second. When the offense has been committed in 
foreign waters or ports, it is necessary to distinguish 
its character in order to decide the jurisdiction which 
has cognizance. 

‘*So that the acts which affect only the order and in- 
terior discipline of a vessel and the common offenses 
committed aboard by individuals on the same which 
in no way affect the order and tranquillity of the ports 
belong to the national jurisdiction exercised, either by 
the commandant of the vessel, if she isa ship of war, 
or by the appropriate consul and the captain of the 
merchant vessel. In this case the local authority and 
jurisdiction should not interfere in the matter, unless 
their aid is invoked. 

“But if the crimes and offenses are committed 
aboard by individuals foreign to the equipment, or 
affect the police laws, or the tranquillity of the port, 
then the jurisdiction of the territorial sovereign asserts 
all its rights; because, in extending its hospitality, it 
has reserved the custody of its own safety and the duty 
to protect the interests of its subjects. 

‘* Nevertheless, even in this event, and considering 
the case of a merchant vessel, the sovereign should give 
previous notice of such proceedings to the commander 
of the station of the nation to which the latter belongs, 
or to its consul, in order that they may appear person- 
ally in the proceeding should they judge opportune.” 
Negrin Derecho International Maritimo, pp. 100-105. 

Vv. 

Views OF AMERICAN PUBLICISTS AND JURISTS. 

It has been the practice in discussions upon this topic 
to hear and to read that “ territorial waters are within 
the jurisdiction of the country whose shores they wash. 
While war ships in them are not subject to local, but 
home law, a different principle is recognized in the case 
of merchantmen. The general rule is that a private or 
trading vessel in territorial waters is subject to the 
law, not of the country whose flag she bears, but the 
law of the port. The rule has been thus stated by the 
United States Supreme Court: ‘The merchant vessels 
of one country visiting the ports of another for pur- 
poses of trade, subject themselves to the laws which 
govern the port they visit so long as they remain, and 
this as well in war as in peace, unless it is otherwise 
provided by treaty.’’’ The Exchange, 7 Cranch, 144. 

The language cited is repeated in a most recent case 
which came before the Supreme Court of the United 
States in 1886. Wildenhus Case (Mali v. Keeper of Jail, 
120 U.S. 1). 

Those who cite these cases generally give the lan- 
guage of the court a wider reach and significance than 
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was intended, as it seems to the writer, by the court 
which decided the cases. And as a result they have 
been forced to argue that the broad general rule is as 
there stated. But there are exceptions to it. That 
among these exceptions areincluded merchant vessels, 
driven by stress of weather or other necessity into a 
foreign port, and other merchant vessels entering an 
open port on a lawful mission during time of peace, 
which it is said are governed by the law of the flag, 
not the port. It also includes a wide range of excep- 
tions which is recognized by some authorities on In- 
ternational Law. Among these authorities are cited 
Halleck, who says: 

“The rule of law and the comity and practice of na- 
tions go much further than these cases of necessity and 
allow a merchant vessel of one State coming into an 
open port of another, voluntarily for the purpose of 
lawful trade, to bring with her and keep over her, toa 
very considerable extent, the jurisdiction and author- 
ity of the laws of her own country, excluding to this 
extent by consequence the jurisdiction of the local law. 

‘The local authorities therefore have a right to en- 
ter on board a foreign merchantman in port for the 
purpose of inquiry generally, but for the purpose of 
arrest only in matters within their ascertained juris- 
diction.” 

Mr. Dana, writing in 1866, quotes and approves of the 
doctrine as stated by Halleck (International Law, 
pp. 171, 172): 

‘The state of international law on the subject of 
private vessels in foreign ports may be said to be this: 
So far as regards acts done at sea before her arrival 
in port, and acts done on board in port by members of 
the crew to one another, and so far as regards the gen- 
eral regulation of the rights and duties of those be- 
longing on board, the vessel is exempt from local ju- 
risdiction.’’ Dana’s Wheaton’s Elements of Interua- 
tional Law, § 95, note 58. 

Mr. Webster, in the Creole Case, in the year 1842, in 
the course of his correspondence with Lord Ashbur- 
ton, used this language: 

“Enlightened nations in modern times do clearly 
hold that the jurisdiction and Jaws of a nation ac- 
company her ships, not only over the high seas, but 
into ports and harbors or wheresoever else they may 
be water borne for the general purpose of governing 
and regulating the rights, duties and obligations of 
those on board thereof; and that to the extent of the 
exercise of this jurisdiction they are considered as 
parts of the territory of the nation itself.’’ 

The attorney-general of the United States, Mr. Cush- 
ing, ip 1856, advised that “ the local port authority has 
jurisdiction of acts committed on board of a foreign 
merchant ship while in port, provided those acts affect 
the peace of the port, but not otherwise; and its ju- 
risdiction does not extend to acts internal in the ship, 
or occurring on the high seas. The local authority has 
right to enter on board a foreign merchantman in 
port for the purpose of inquiry universally, but for 
the purpose of arrest only in matters within its as- 
certained jurisdiction.” 

In 1884, Mr. Frelinghuysen (secretary of State) wrote 
to Mr. Randall as follows: ‘‘A merchant vessel in port 
is within the jurisdiction of the country owning the 
port, with reference to offenses committed on shore or 
by any member of the crew on board, when the peace 
of the port is disturbed.” Wharton International 
Law Digest, § 35a. 

VI. 
Some DECLARATIONS OF THE EXECUTIVE BRANCH OF 
THE GOVERNMENT. 

‘* Merchant vessels in port are subject to the police 
law of the port.’”” Mr. Everett, secretary of State to 
Mr. Ingersoll, Feb. 17, 1853. 








‘As to the jurisdiction over offenses committed on 
board of a merchant vessel by the officers or company 
of the vessel, toward each other, while in the harbor 
waters of a foreign power, there is considerable diye. 
sity of opinion. Some nations yield the jurisdiction jy 
some cases, and some assert it. 

“If the United States claim jurisdiction over gy 
offenses committed on board of foreign private vessey 
in their harbors or waters, they cannot with consig. 
ency assert the right to have their citizens exempt from 
the jurisdiction of the local authorities when they com. 
mit similar offenses in foreign ports. 

“This question of jurisdiction has been under the 
consideration of the Supreme Court of the Unite 
States. The views expressed by that court are thoy 
which this government approves and is disposed to 
abide by in its intercourse with foreign nations. 

“As a general rule, the jurisdiction of a nation igey. 
clusive and absolute within its own territory, of which 
harbors and littoral waters are as clearly a part as the 
land. Restrictions may be imposed upon it by treatig 
and a few have been yielded by common consent, and 
thus have come to be regarded as rules of internation 
law. 

‘There is nothing in our treaty with Peru whichde 
bars her from taking cognizance of such an offense asiy 
imputed to Capt. Adams. Our right to withdraw hin 
from her general jurisdiction over offenses committed 
within her territories must be derived, if we have such 
a right, from the law of nations. 

“‘We should undoubtedly deny the right of any for. 
eign power to demand the exemption from trial and 
punishment by our court of one of its subjects who bad 
coumitted a crime on board of a foreign trading vessel 
in one of our harbors, though the offense should be one 
which only affected the officers, crew or company of 
that vessel. Circumstances might render it proper to 
forego the exercise of the right to try such an offender, 
but still the right would exist, and it would be at our 
option to yield or enforce the exercise of it. 

“This being our position toward all nations where 
treaty stipulations do not interfere, they can hold the 
same position toward us without our being able to 
gainsay.’’ Mr. Marcy, secretary of State, to Mr. Clay, 
Aug. 31, 18565. 


“This government does not apply the doctrine of 
extra-territoriality to its private or merchant ships in 
foreign ports, except in cases where it has been con 
ceded by treaty or established usage, and it does not 
pretend that it has been so conceded in criminal cases 
to American merchant vessels in British ports. 

*“*While each country can unquestionably exercise 
jurisdiction in its own ports over the private and mer 
chant vessels of the other, it is presumed there is a mu- 
tual disposition on both sides not to exert itin a way 
which will interfere with the proper discipline of the 
ships of either nation. If every complaint of any in 
dividual of a crew of the vessel against the officer for 
ill-treatment is to be taken up by the civil authorities 
on shore, and these officers prosecuted as criminals, 
commercial intercourse would be subject to very great 
annoyance and serious detriment.’”’ Mr. Marcy, secre 
tary of State, to Mr. Crampton, April 19, 1856. 


‘I find no difficulty in agreeing with your statement 
that by the general principles of international law pri- 
vate or merchant vessels entering the ports of another 
nation than their own are subject to local jurisdiction; 
and I also recognize at once the convenience and 
sirability of the rule you suggest as that adopted by 
France, and followed by some other nations, that local 
courts should decline to take jurisdiction of cases it 
volving acts of mere interior discipline of the vessel. 
Such, indeed, has been the course recommended bY 
the executive branch of this government to the courts, 
and it gives me pleasure to be able to add that both 
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the Federal and State courts have, as a general rule, 
conformed their proceedings in such cases to that sug- 

jon. These tribunals however are bound under 
the Constitution and laws of the United States to en- 
tertain every complaint in which is presented a prima 
facie case of violation of the local laws, and it conse- 
quently becomes necessary in such cases that the judge 
should hear the evidence before he is able to determine 
whether the case is one of mere discipline connected 
with the ship, or whether it is of such a nature as to 
jnvolve a disturbance of the public order in portoron 
shore; and, bound by the same constitutional and 
statutory provision, the executive branch of the gov- 
ernment must refrain from all interference with the 
judicial tribunals in regard to cases or questions which 
may be pending before such tribunal. No doubt is en- 
tertained however but that the declaration of the 
courts will always be had and their decisions be 
always rendered with a due regard to the obligations 
of the government under its treaty stipulations with 
foreign powers.”’ Mr. Frelinghuysen, secretary of 
State, to Baron Schaeffer, Nov. 13, 1883. 


ry * * x * * ¥ * 


“[t appears that Mr. Gomez, who is said to be a po- 
litical fugitive from Nicaragua, voluntarily took pas- 
sage at San Jose de Guatemala for Punta Arenas, 
Costa Rica, on board the Pacific Mail steamship Hon- 
duras, with the knowledge that the vessel would enter 
enroute the port of San Juan del Sur, Nicaragua. 

“The government of Nicaragua, upon learning of 
this fact, ordered the commandant of the port at San 
Juan del Sur to arrest Gomez upon the arrival of the 
Honduras at that port. 

“The minister for foreign affairs of Nicaragua in- 
formed Mr. Leavitt, United States consul at Managua, 
of the action of the government by a telegram as fol- 
lows: 

“*Government has ordered the commander of port 
San Juan del Sur to arrest Jose Dolores Gomez, a fugi- 
tive prisoner, who is on board of the steamer Hon- 
duras, now en route to that port. I suppose the cap- 
tain will not interfere with the action of the com- 
mander, but to avoid whatever difficulty likely to arise, 
[suggest you to send a telegraphic message to the cap- 
tain of the Honduras at San Juan de! Sur, stating that 
the order has been issued by the government, and 
recommending him to support the commander, as there 
isno ground on the part of the captain to hinder the 
execution of the government order.’ 

“TItappears that before Mr. Leavitt had an opportu- 
nity to act upon this request, you telegraphed him as 
follows: 

“*Reported here arrest of a transit passenger bound 
to Panama on board steamer Honduras at San Juan 
del Sur. Say respectfully to Nicaraguan minister of 
foreign affairs that our government never has con- 
sented and never will consent to the arrest and re- 
moval from an American vessel in a foreign port of 
—e in transit, much less if offense is politi- 


ne It appears that Mr. Leavitt declined to comply 
With the request of the minister of foreign affairs, and 
followed your instructions by submitting a copy in 
Writing to the minister. 

“From the brief outline given by the consul of the 
subsequent proceedings, it appears that the govern- 
ment authorities at San Juan del Sur, upon the arrival 
of the Honduras at that port, requested the captain to 
deliver up Mr. Gomez. This he declined to do, and set 
an without proper clearance papers. 

“The consul reports that for these offenses the cap- 
tain has been tried by the Nicaraguan government 
and found guilty, and although he has not been able to 
learn the nature of the sentence, he is convinced, from 
the present attitude of the government, that the sen- 





tence will be executed in case of the return of the cap- 
tain or the vessel within the jurisdiction of the gov- 
ernment of Nicaragua. 

“As the nature and character of the proceedings 
against the captain of the Honduras are not known to 
this department, a full and detailed report should be 
made as early as practicable. It is clear that Mr. Go- 
mez voluntarily entered the jurisdiction of a country 
whose laws he had violated. 

* + * * * * * * 


“It may be safely affirmed that when a merchant ves- 
sel of one country visits the ports of another for the pur- 
poses of trade, it owes temporary allegiance and is 
amenable to the jurisdiction of that country, and is sub- 
ject to the laws which govern the port it visits so long as 
it remains, unless it is otherwise providea by treaty. 
Any exemption or immunity from local jurisdiction 
must be derived from the consent of that country. No 
such exemption is made in the treaty of commerce and 
navigation concluded between this country and Nica- 
ragua on the 21st day of June, 1867.’ Mr. Bayard, sec- 
retary of State, to Mr. Hall, March 12, 1885. 


VII. 
ADJUDICATIONS OF THE SUPREME COURT. 


In the Case of the Schooner Exchange, 7 Cranch, 140, 
it was said by Chief Justice Marshall: 


“It is by no means conceded that a private vessel 
really availing herself of an asylum provided by treaty, 
and not attempting to trade, would become amenable 
to the local jurisdiction, unless she committed some 
act forfeiting the protection she claims under com- 
pact. On the contrary, motives may be assigned for 
stipulating, and according immunities to veasels in 
cases of distress, which would not be demanded for, 
or allowed to those which enter voluntarily and for 
ordinary purposes. On this part of the subject how- 
ever the court does not mean to indicate any opinion. 
The case itself may possibly occur, and ought not to 
be prejudged.”’ 

It would seem that Mr. Webster had adopted the 
suggestion of Chief Justice Marshall in respect to mer- 
chant vessels driven in port by stress of weather or 
urgent necessity. Bat Mr. Webster carried the doc- 
trine of exemption of merchant vessels from local ju- 
risdiction very much further, and seems to have 
justified this extension by the progress and advance 
made in the law of nations by modern enlightened 
States. 

In Wildenhus’ Case (Mali v. Keeper of Jail, 120 U.S. 
119), decided in 1886, the Supreme Court of the United 
States, by Chief Justice Waite, relied upon some expres- 
sions used by Chief Justice Marshall, which does not 
seem to have been necessary to the decision of the case 
under review by Chief Justice Marshall, and which 
was announced in the way of argument and illustra- 
tion. The decision in the Wildenhus’ Case rests, how- 
ever, upon independent grounds which are clearly ex- 
pressed by Chief Justice Waite. And the general rule 
is there stated to be as follows: 


“The principle which governs the whole matter is 
this: Disorders which disturb only the peace of the 
ship or those on board are to be dealt with exclusively 
by the sovereignty of the home of the ship, but those 
which disturb the public peace may be suppressed, and 
if need be, the offenders punished by the proper au- 
thorities of the local jurisdiction. It may not be easy 
at all times to determine to which of the two jurisdic- 
tions a particular act of disorder belongs. Much will 
undoubtedly depend on the attending circumstances 
of the particular case, but all must concede that feloni- 
ous homicide is a subject for the local jurisdiction, 
and that if the proper authorities are proceeding with 
the case in a regular way the consul has no right to in- 
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terfere to prevent it. That, according to the petition 
for the habeas corpus, is this ease.” 


The Supreme Court in the same case shows that the 
decision reached is in accord with the practice in 
France to-day, where the government has been quite 
as liberal toward foreign nations in this particular as 
any other, ‘‘and where,’’ in the year 1806, says the 
court, as in the cases of The Sallie and The Newton, by 
decree of the Council of State, representing the politi- 
cal department of the government, the French courts 
were prevented from exercising jurisdiction. But af- 
terward, in 1859, in the Case of Jully, the mate of an 
American merchantman, who had killed one of the 
crew and severely wounded another on board the ship 
in the port of Havre, the Court of Cassation, the high- 
est judicial tribunal of France, upon full consideration 
held, while the convention of 1853 was in force, that 
the French courts had rightful jurisdiction, for rea- 
sons which sufficiently appear.”’ 


VIII. 
PRACTICE OF THE ENGLISH COURTS. 


The practice of the English courts in this connection 
is different, as is pointed out by the English editor of 
Bar Iuternational Law, page 659, who says: 


‘“‘The reason suggested in the text for holding the 
ships—i. e., the merchant ships—of any State asa part 
of the territory, will not however suffice to support the 
extension which has been given to this fiction by 
various legislative provisions, treaties and judicial de- 
cisions. For example, a merchant ship even when 
lying in a port retains her nationaiity and extra terri- 
toriality. The Merchant Shipping Act of 1854 provides 
that the jurisdiction of English courts shall extend to 
punish offenses committed in any place, either ashore 
or afloat out of her majesty’s dominions by any master, 
seaman or apprentice employed in any British ship. 
The English courts have gone further than this, for in 
the case of the Queen v. Anderson, 16th November, 
1868, 1 C. C. 161, the court held that in the case of a 
murder committed on board a British ship by one 
American citizen upon another, the ship lying in the 
Garonne in a French port, the crime was cognizable in 
the English courts; the judges did not base their judg- 
ment on the Merchant Shipping Act, since that might 
be held to apply to British subjects only, but on the 
jurisdiction of the admiralty transferred to the com- 
mon-law courts by 28 Henry VIII, chap. 15. There 
might be, it is admitted, a concurrent jurisdiction in 
the French courts, but this, says M. Ortolan, will not 
be ascertained against the crews of foreign merchant 
vessels unless the aid of the French authority is in- 
voked by those on board, Or unless the offense com- 
mitted leads to some disturbance in their port. 
Diplomatie de Ja Mer, book 2, chap. 13, pp. 267-71, 
4th ed. 


When commenting upon the varying views and opin- 
ions expressed by the English judges who decided the 
*““Franconia’’ Cuse, Maine, said (Lectures on Interna- 
tional Law, pp. 43, 44): 


“Tt would appear therefore from the authorities 
which I have cited that in the two great English- 
speaking people of the world, one descended from the 
other, there prevail two, and possibly three, opinions 
as to the obligatory force of international law on indi- 
vidual States. The lawyers and statesmen of the 
United States of America regard the acknowledgment 
of and submission to the international system as du- 
ties which devolve on every independent sovereignty 
through the fact of its being admitted into the circle 
of civilized governments. Among the English judges 
Lord Coleridge considers that the assent of a nation is 
necessary to subject it to international law, but that 
in the case of Great Britain and all the other civilized 





———— 
European powers this assent has been given either by 
express action or declaration, or at all events by non. 
dissent. Lastly, Lord Chief Justice Cockburn, while 
accepting the view that international law became 
binding on States by their assent to it, manif 
thought that this assent must somehow be conveyed by 
the acquiescing State in its sovereign character 
through some public action which its Constitution 
recognizes as legally qualified to adopt a new law org 
new legal doctrine; that is, in Great Britain, by act of 
Parliament or by the formal declaration of a court of 
justice. The two opinions which I first mentioned, 
that over and over again propounded inthe Americay 
Digest and that of Lord Coleridge, though the lan. 
guage used is somewhat inexact, and in the one case 
too metaphorical, seem to me to express the doctring 
of the whole civilized world outside Great Britain, ang 
to conform to the historical explanation which I wil 
presently place before you. On the other hand, the 
opinion of Lord Chief Justice Cockburn, which is ong 
to which English judges, always busily occupied in in. 
terpreting and applying the laws of this country, ar 
naturally liable, would have caused the greatest incon. 
venience if it had been declared to be part of the lay 
of England. It practically is that the international 
rules could only have been imported into our system 
by one of the modern processes by which our instity- 
tions are changed. In that case each separate alleged 
rule of international law would have had to be shown 
to have been engrafted on our legal system by the leg. 
islation of Parliament, by the alternative legislation, 
within certain limits, of the English courts, or by the 
conformity of the rule with some-probable usage. For 
a simple rule a most complicated rule would have been 
substituted.”’ 


It has been pointed out by a recent author, whose 
contributions to jurisprudence are large and meritor- 
ious (Holland Jurisprudence, p. 329), that: 


“Although the dominion and the jurisdiction ofa 
State are both circumscribed by its territory, the two 
rights are not co-extensive, since by the custom of na 
tions, ‘territory’ is, with a view to the exercise of the 
latter right, artificially extended in some directions 
and restricted in others. On the one hand, the juris 
diction of aState is allowed to extend beyond the 
bounds of its dominions, to all the ships that carry its 
flag upon the high seas, and for certain purposes, to all 
ships, not being ships of war, whatever flag they may 
carry, which pass within three miles of its coasts. On 
the other hand, jurisdiction is artificially restricted by 
what is known as the doctrine of ‘ extra-territoriality,’ 
in accordance with which certain persons and things, 
notably foreign sovereigns, ambassadors and ships of 
war, though actually within the territory, are treated 
as if they were outside of it.” 


It is generally said that independence is one of the 
essential marks of a State. While it is true thats 
State must be independent of external control and do 
mestic concerns, it is to be remarked that more promi- 
nence has in modern times ‘been given to the ethical 
element, and the conception of the inter-dependence 
of States has been substituted for that of their inde 
pendence. 

As primitive man when he entered into the com- 
munity yielded something of absolute indepondence 
in return for certain guaranties which were deemed 
compensatory, so a State, when it enters or is received 
into the commonwealth of States, surrenders absolute 
independence in exchange for advantages which ate 
supposed to be correspondent. Equality and reciprot- 
ity thus become fundamental conditions in determit- 
ing the obligations of a State. Even statesmen are 
prone to forget that there is a necessary connection 
and correspondence between international rights aud 
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made in respect to doctrines of the law of nations — 
gumetimes by convention and sometimes by usage, 
which may modify and qualify existing rules of law. 
The intercommunication of maritime States and the 
necessities of trade have developed usages and prac- 
tices Which, as between particular States, have the force 
of Jaw. Ix. 

WHAT 18S THE AMERICAN PoOLicy AND DOCTRINE? 

It clearly appears from the authorities cited that, 
although the publicists are not in accord as to the ac- 
tual state of international law on this point, a majority 
of the Continental publicists and jurists who have dis- 
cussed the principles and rules of this science most 
philosophically and with the greatest precision are 
committed very positively to the doctrine of the ex- 
emption from local jurisdiction of merchant vessels in 
foreign waters in all matters occurring on board and 
between officers, crew and passengers, and in all that 
concerns the interior regulation and discipline of the 
vessel, So long as no outsiders are involved, and pro- 
vided the peace and tranquillity of the port is not 
affected. , 

Contemporary English and American jurists and 
publicists incline to a conclusion which maintains the 
strict rule of actual international law as to local juris- 
diction, and restricts the exceptions within very cir- 
cumscribed lines and limitations, but concede, at the 
same time, that treaties and usage may extend the ex- 
ceptions. 

The usage, doctrine and legislation of certain Conti- 
nental States has been well defined and generally con- 
sistent. But it is difficult, if not impossible, to de- 
termine whether there exists any definite or precise 
American doctrine or policy. If one may judge from 
the contents and declarations of such fragmentary 
State papers as are from time to time made public, 
there has been a lack of uniformity and consistency—if 
not conflict—in the conclusions reached and announced 
by the executive branch of the government during the 
century that has closed. If however there be such a 
policy, it should be found in the acts and declarations 
of that branch of the government which is charged 
with the conduct of foreign affairs, and in the decis- 
ions of the Federal courts. 

Referring to the former, it is necessary to remember 
that the declarations and acts of the executive branch 
of the government in this relation may be considered 
under a two-fold decision: First. The official corre- 
spondence of the executive department of the govern- 
ment which is addressed to the diplomatic agents or 
representatives of foreign States, much of which is of 
a controversial character, aud is submitted arguendo 
to meet the exigency of a particular case or incident; 
second, the official communications and instructions of 
the executive branch of the government to the diplo- 
matic agents and representatives abroad of the govern- 
ment, which at one time is the nature of general in- 
struction, and which at another time may have refer- 
ence to some particular event. 

Bearing in mind the varying circumstances and con- 
ditions under which particular State papers have been 
prepared and published, will lead to a better understand- 
ing and clearer appreciation of their weight and value 
48 authority in a present coitingency. It is a circum- 
stance worthy of remark that the most advanced and 
sometimes extreme doctrines of the executive branch 
of the covernment have been addressed--even during 
the earlier period of American history—to the domi- 
nantand most powerful States—while sometimes,under 
great provocation, very conservative views have been 
communicated to the representatives of the weaker 
States. And, in some cases, large concessions have 
been made. 


international liabilities. In the interest of commerce 
aud convenience, large concessions are customarily | 





Great caution must be exercised in the citation of 
the writings of publicists, and the circumstances un- 
der which they wrote, and the date of their writings 
should be considered in reference to the then existing 
state of the science and usage of international law. A 
distinguished American admiral, who had commanded 
a fleet on a certain station during a very severe war 
between two ocean-washed States, once said to the 
writer that he could not at times obtain much satisfac- 
tion, in difficult situations, from the writings of one of 
the earliest American publicists; and that when em- 
barrassed and in doubt what action to take, he turned 
with relief, and generally with satisfaction, to Judge 
Bett’s decision in prize causes. 

Turning to the decisions, it will be seen that in the 
limited number of cases adjudicated by judicial tri- 
bunals of last resort, the conclusions of the courts have 
been somewhat uniform and consistent. The earliest 
case which came before the Supreme Court (The Ex- 
change v. McFadden, 7 Cranch, 116) in which the claim 
of exemption from local jurisdiction of public vessels, 
or ships of war, was maintained, was decided in 1812. 
And the question at issue in that case was whether or 
not such exemption existed under recoguized princi- 
ples of international law, and if so, whether the rule 
applied under the circumstances of the case then before 
the court; and the determination of these two ques- 
tions was all that was before the court. What was said 
by the chief justice in announcing the decision, in ref- 
erence to the more limited privileges of merchant ves- 
sels in foreign waters, was stated by way of argument 
or illustrations. The question whether a merchant 
vessel, driven into port by stress of weather, would be 
amenable to the local jurisdiction of the territory was 
by express language reserved. 

It is important to bear this in view; because, in the 
most recent case (Mali v. Keeper of Jail, 120 U. 8S. 1) 
the chief justice cites and adopts language which was 
used by Chief Justice Marshall that had reference not 
to merchant vessels touching or trading at foreign 
ports, but to individual merchants doing business 
within the territory of a foreign sovereign. And it 
seems to the writer that the position of the Supreme 
Court of the United States on this branch of the ques- 
tion is not fortified either by the language or by the 
decision relied on. The case of United States v. Siekel- 
man, 92 U. 8. 540, is cited in Wildenhus’ Case to the 
same proposition. But that was a case in which a for- 
eign merchant vessel had gone into an American port 
which had been long blockaded, and which was even 
then reported to be under martial law and in astate of 
siege, and whose port was opened to foreign commerce 
under limitations and restrictions imposed by authori- 
ties of the State. 

The conclusion of the court in Wildenhus’ Case may 
well rest upon its own facts, and be justified by the 
ruleor principle of international law, and the usage 
which subjects to the local jurisdiction crimes and 
offenses that disturb the peace and tranquillity of the 
port. 

IN CONCLUSION. 

A review of the opinions and decisions of the ac- 
cepted authorities seems to lead to the following con- 
clusions: 

1st. By usage and under recognized principles of 
modern international law, and in the absence of treaty 
and statute provisions, there is a law of the flag in re- 
spect to merchant vessels, which is exclusive of the 
law of the port. 

2d. Lhere are circumstances and conditions under 
which the law of the flag and the law of the port may 
exercise concurrent jurisdiction. 

3d. There are cases 1n which the law of the port is 
exclusive of the law of the flag. 

4th. By treaty provisions and statutory stipulations, 
aud by usage, between many States, the extent and 
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character of the jurisdiction to be exercised under the 
law of the flag or the law of the port is regulated, with 
reference to mutual concessions and convenience. 

The first class includes all acts and occurrences com- 
mitted while vessels are on the high seas, with the ex- 
ception, perliaps, of piracy, in which there is a con- 
current jurisdiction; and all acts or offenses other 
than murder or other heinous crime, when committed, 
by or between officers, crew and passengers on board, 
provided the peace of the port is not compromised or 
disturbed. 

The second class includes lesser offenses committed 
wholly by and between officers, crew and passengers, 
where the peace and tranquillity of the port is not com- 
promised, and in which occurrences, either from neces- 
sity or other sufficient reason, the law of the flag 
waives whatever right or jurisdiction it may exercise 
in favor of the port law; or invokes the aid of the port 
law. 

The third class includes murder and other heinous 
crime committed on board merchant vessels in foreign 
ports, which disturb or compromise the peace of the 
port, by or between officers, crew or passengers; and 
all that respects the laws of navigation, the harbor, po- 
lice and health regulations, as to all of which the law 
of the port is paramount. 

The right to make service of ordinary civil processes 
by the authorized agents of the State of the port 
on board foreign merchant vessels, for purposes of ar- 
rest or notification, seems to be generally conceded in 
all matters within its ascertained jurisdiction. 

The case of merchant vessels passing through terri- 
torial waters and of merchant vessels driven by stress 
of weather into a foreign port, or within the terri- 
torial waters of a foreign State, seem to enjoy, in the 
estimation of some of the authorities, especial exemp- 
tion from the jurisdiction of the State of the port. 

As international incidents are to the law of nations 
what cases are to municipal or national law, every oc- 
currence which brings into exercise international law 
and the aid of diplomacy, is of general interest to the 
civilized nations. The Barrundia incident, which has 
led to the consideration of the question suggested by 
the title of this article is of immediate interest to the 
United States and to Guatemala. As all the facts and 
occurrences which surrounded and bore relation to the 
affair have not yet been fully or officially disclosed, and 
asa decision of the case may be dependent somewhat 
upon the conventional law in force between Guate- 
mala and the United States, and may have relation to 
a multitude of circumstances beyond the knowledge or 
reach of the public, it is not proposed at this time to 
enter into any consideration of the interesting and in- 
tricate questions which the peculiar nature of the occur- 
rence suggests. The matter is the subject of present in- 
vestigation by the executive branch of the government 
which is charged with the conduct of foreign relations, 
and will receive beyond doubt the consideration which 
it deserves. 

ALEXANDER PORTER MORSE. 

WASHINGTON, October 7, 1890. 


—————___+—__- —— 


MUNICIPAL CORPORATIONS—ORDINANCES 
—CONSTITUTIONAL LAW. 


UNITED STATES CIRCUIT COURT. NORTHERN DISTRICT 
OF CALIFORNIA, SEPT, 4, 1890. 





IN RE CHRISTENSEN.* 

A municipal ordinance, requiring all retail liquor dealers to 
procure a license, and making it an offense to retail liquor 
without such license, and at the same time forbidding any 
such license to be issued unless upon the arbitrary, un- 
controlled, written consent of a certain designated num- 


* 43 Fed. Rep. 243. 
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ber of persons, there being no other qualification or gop. 
ditions prescribed, violates the Constitution of the United 
States, and is void. 


—_—— for writ of habeas corpus. 


Alfred Clarke, for petitioner. 
Davis Louderback, contra. 


Sawyer, J. I am always extremely desirous of 
avoiding any interference with the State courts in the 
execution of the laws, or what purport to be the laws, 
of the State, and do not interfere when the circum. 
stances are such that I can find it consistent with my 
duty to decline action, till the State courts have a 
least had an opportunity to act. 

In Ex parte Royall, 117 U.S. 241, the Supreme Court, 
while holding that the Circuit Court had jurisdiction 
by writ of habeas corpus to take a prisoner out of the 
custody of the State courts at any stage of the pro 
ceeding, when alleged to be held in violation of the 
Constitution and laws of the United States, and to 
summarily determine the case, further held, that where 
there were no special circumstances to influence its ao. 
tion, it had the discretion to decline to interfere till 
the State courts could try the case, and even after trial 
and conviction, till an appeal or writ of error, where 
an appeal or writ of error lies, could be taken to the 
United States Supreme Court, aud the constitution. 
ality of the law be there regularly determined in the 
ordinary course of judicial proceeding. This decision 
gave to the Circuit Courts and judges, in such mat 
ters, a much wider discretion than I had before sup- 
posed was vested in them. The petitioner in this case 
applied to me about a year ago for a writ of habeas 
corpus to discharge him from arrest under the same 
ordinance now jnuvolved in this case. Acting upon the 
decision in Ex parte Royall, I declined to issue the 
writ, not because I did not suppose it was otherwisea 
proper case fora writ, but because I saw no special 
circumstances in the case to require me to act at that 
time, and I therefore required him to go to the State 
courts for his remedy, and to pursue it, as he was en- 
titled to do, by the regular course of proceeding on 
writ of error to the United States Supreme Court. 
The only difference to him would be in the channel 
through which he would reach the court of last resort. 
I was exceedingly averse to, unnecessarily, putting 
myself in antagonism to the courts, and especially the 
higher courts of the State, over whose action I had no 
appellate jurisdiction in the ordinary course of pro- 
ceedings in the administration of the laws. 

He went to the State courts, and after something 
like year’s litigation, as the petition and record show, 
the ordinance now in question under which he was 
held was, by a divided court, declared to be valid, not 
only under the Constitution and laws of the State, but 
.also that it violated no provision of the Constitution 
or laws of the United States, and he was remanded to 
custody. The record further shows, that after this 
decision, the petitioner applied to the chief justice of 
the Supreme Court of the State for the allowance of 4 
writ of error, but that the chief justice, notwithstand- 
ing the fact that the decision was rendered by a di- 
vided court, refused to allow the writ, in consequence 
of which he was deprived of the right guaranteed to 
him by the Constitution and laws of the United States, 
to have the question as to whether the ordinauce does 
violate the Constitution or laws of the United States, 
reviewed by the Supreme Court of the United States 
—the tribunal having the jurisdiction to ultimately 
and authoritatively determine the constitutionality 
and validity of the ordinance in this particular. The 
justice of the Supreme Court alloted to this circuit be- 
ing absent in Europe, he cannot apply to him for aa 
allowance of the writ of error, and he is now utterly 





without remedy, unless it can be had on this writ. 
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Under these circumstances, Ido not feel at liberty 
under the laws of the United States, and under the de- 
cision in Ex parte Royall, to further decline to issue 
the writ, and summarily examine the case, even though 
it devolves upon me in the exercise of this jurisdiction 
imperatively imposed upon me, to review, and how- 
ever unpleasant it may be to me, if the ordinance is 
found to be unconstitutional, overrule the decision of 
the highest court of the State. 

The ordinance requires that every party selling 
liquors at retail shall pay for and take out a ‘license 
ataspecified rote,” and that “after January 1, 1886, 
nolicense as: ‘retailliquor dealer’ * * * shall 
be issued by tue collector of licenses, unless the person 
desiring the same shall have obtained the written con- 
sent of a majority of the board of police commission- 
ers of the city and county of San Francisco, to carry 
on said business; but in case of a refusal of such con- 
sent, upon application, said board of police commis- 
sioners shall grant the same upon the written recom- 
mendation of not less than twelve citizens of San 
Francisco, owning real estate in the block or square in 
which said business of ‘retail liquor dealer’ * * * 
isto be carried on.” It further makes it a misdemeanor 
to violate any of the provisions of the ordinance. 

It also appears in the record, that the petitioner ten- 
dered the amount of his license fee, and requested the 
written consent of a majority of the police commis- 
sioners to the issue thereof, and it was refused; that 
there were not twelve citizens of San Francisco owning 
real estate in the block or square in which he desired 
to carry on his business as a liquor dealer, and that it 
was therefore impossible to obtain the assent of twelve 
such citizens, and that a license was consequently re- 
fused; that proceeding with his business, long before 
established, he was again arrested for violation of said 
ordinance, and he is now in custody in pursuance of 
such arrest. 

lam myself, after due consideration, unable to take 
the case out of the rule laid down in the second head- 
note to the decision in Yick Wo v. Hopkins, and Wo 
Lee v. Hopkins, 118 U.S. 356, which reads: ‘*A munici- 
palordinance to regulate the carrying on of public 
laundries within the limits of the municipality vio- 
lates the provisions of the Constitution of the United 
States, if it confers upon the municipal authorities ar- 
bitrary power, at their own will, and without regard 
to discretion in the legal sense of the term, or give or 
withhold consent as to persons or places, without re- 
gard to the competency of the persons applying, or to 
the propriety of place selected, for the carrying on of 
the business.’ 

In commenting upon the view of the Supreme Court 
of California, that the ordinance then in question 
vested “in the board of supervisors a not unusual dis- 
cretion in granting or withholding their assent to the 
use of wooden buildings as laundries, to be exercised 
in reference to the circumstances of each case, in view 
of the protection of the public against fire,’ the United 
States Supreme Court in that case said, on page 366, 
18 U.S., and page 1069: ‘* We are not able to concur 
in that interpretation of the power conferred upon the 
supervisors. There is nothing in the ordinance whicb 
Points to such regulation of the business of keeping or 
conducting laundries. They seem intended to confer, 
and actually do confer, not a discretion to be exercised 
upon a consideration of the circumstances of each 
case, but a naked and arbitrary power to give or with- 

consent, not only as to places but as to persons. 
* * * The power given to them is not confided to 
their discretion, in the legal sense of that term, but it 
is granted to their mere will. It is purely arbitrary, and 
acknowledges neither guidance nor restraint.”’ 

The language quoted is just as applicable to this or- 

ce as to that then under consideration. In that 


ordinance it was made unlawful for “any person or 





persons to establish, maintain or carry on a Jaundry 
within the corporate limits of the city and county of 
San Francisco, without having first obtained the con- 
sent of the board of supervisors,” etc., and in the ordi- 
nance in this case it is made unlawful for any person 
to carry on the business of a liquor dealer without a 
license which could only be obtained upon the * writ- 
ten consent of a majority of the board of police com- 
missioners,” or in default of that, upon the “ written 
recommendation of twelve citizens,’’ having property 
in the block or square where the business is desired to 
be carried on. What difference is there in the provis- 
ions of the two ordinances, except that the consent 
in the laundry ordinance is to be by the board of su- 
pervisors themselves, while in the liquor ordinance the 
power to consent or reject is delegated by the board of 
supervisors to the police commissioners, or to twelve 
citizens of the block. If the board of supervisors could 
not confer upon, or reserve to itself this unregulated 
arbitrary power, it certainly could not confer it upon 
the police commissioners, or upon private parties having 
no Official relations whatever to the subject-matter. 

In the Case of Wo Lee, il Sawy. 429, this court dif- 
fered from the State Supreme Court upon the same 
point decided in Yick Wo v. Hopkins, and gave its 
reasons for so doing at length, but in deference to 
the decisions of the Supreme Court of California, it 
yielded its own convictions, and remanded the peti- 
tioner, thinking it more seemly that the question be- 
tween the State and the National courts should be au- 
thoritatively settled by the United States Supreme 
Court, on appeal, than to bring these subordinate 
courts into antagonism. The result was, both cases 
went to the Supreme Court of the United States. 
That court quoted largely from the opiniun of this 
court, and approved its views. It consequently re- 
versed the judgment of the Circuit Court, as it did of 
the Supreme Court of California, which this court had 
followed. Yick Wo v. Hopkins, 118 U. 8S. 356. The de- 
cision of Justice Field in the Laundry Ordinance Case, 
7 Sawy. 531, is also in point, and to the same effect. 
See Jn re Wo Lee, 11 Sawy. 429. 

It is sought by counsel for the city, as was attempted 
by the State Supreme Court, to distinguish this case 
from the Laundry Ordinance Case cited, on the ground 

hat the laundry business is a necessary business, and 
cannot be wholly suppressed, but only regulated, for 
the purposes of securing safety from fires; while sell- 
ing liquors is supposed to be injurious to society per se. 
and may be wholly prohibited or permitted upon such 
conditions as may be prescribed—that the power to ab- 
solutely prohibit, necessarily includes the power to 
impose any terms or conditions, however arbitrary, no 
matter what, less than absolute prehibition, and con- 
sequently that the power to grant or refuse a license 
may be delegated to the arbitrary and unregulated 
will of one or more persons, official or unofficial. I 
cannot as at present advised, assent to this proposi- 
tion. This ordinance does not limit or regulate, or 
purport to limit or regulate the sale of liquors. It 
would seem to be upon its face—like other license or- 
dinances—a mere revenue measure. It does not pro- 
hibit the sale of liquors, or limit their sale to any par- 
ticular portion of the city, or to any number of per- 
sons, nor prescribe any qualifications whatever which 
shall be necessary to entitle a party to a license, or pre- 
scribe any conditions or characteristics which shall 
constitute a disqualification, and debar one from ob- 
taining a license. It is nota matter of regulation at 
all. It simply provides that no license shall issue to 
any party unless he obtained the written consent of a 
majority of police commissioners, or of twelve prop- 
erty holders in the same block, without indicating any 
conditions whatever upon which the assent may or 
ought to be given or withheld. It leaves it to the ab- 
solute, arbitrary, upregulated will of the persons 





356 


THE ALBANY LAW JOURNAL. 











named. They can consent to grant alicense to every 
vagabond and disreputable person in the city, and re- 
fuse to consent to a license to every respectable person 
in the city. The ordinance permits and authorizes 
such action. It puts it in the absolute, arbitrary power 
of these persons, to control the whole retail liquor 
trade of the city—without regard to qualifications of 
the parties seeking a license, or to circumstances or 
conditions, or the interests of society. In my judg- 
ment, an ordinance that upon its face permits and au- 
thorizes such discrimination and inequality of opera- 
tion, is a violation of the Constitution of the United 
States. I admit the full power of the State to prohibit, 
limit and control the domestic liquor traffic, and to 
prescribe the qualifications and conditions applicable 
to all of those who are to be permitted to sell liquors, 
but this is a very different proposition from that which 
claims the authority to confer upon any one or more 
persons the arbitrary power in accordance with their 
uncontrolled will, to regulate these matters. It is not 
unlawful to deal in liquors or sell liquors at retail in 
California, or San Francisco, any more than it is to 
keep a laundry, which business also pays a license. 
The record shows that there are between three thou- 
sand and four thousand licensed retail liquor dealers 
in San Francisco. It is only made unlawful to sell 
liquors when you cannot obtain the written consent of 
a certain number of men whose action in yielding or 
withholding their consent is influenced by no qualifi- 
cations or consideration other than their own arbitrary 

will, governed perhaps by prejudice or other unworthy 

motives. And that was one of the grounds upon which 

the laundry ordinance under consideration was ex- 

pressly and directly held by the United States Su- 

preme Court to be unconstitutioial. The police powers 

are the powers which come into play in the licensing 

and regulating of both occupations. And in both in- 

stances they operate upon the same legal principles, 

and they should have a similar, equal and uniform ap- 

plication. 

Under this ordinance the police commissioners, for 
any thing in its provisions to restrain them, might 
consent to the license as retail liquor dealers, of every 
immoral person in the city, while consent might be 
withheld from every person who is respectable and 
suitable for the business. If they do not do this, it is 
not because they are restrained by any provisions of 
this ordinance. These provisions permit it. 

In the Case of the Laundry Ordinance cited, it ap- 
peared, it is true, that the gross discriminations, which 
the ordinance permitted, were in fact made, in its ad- 
ministration. These arrests for such gross discrimina- 
tions were doubtless illegal on that ground also. But 
the discriminations in fact made cannot affect the 
validity of the ordinance itself. The ordinance was 
declared void because it permitted a discrimination, 
not merely because its permission was in fact made 
available in practice. The validity of an ordinance 
must be determined by its terms, by what it author- 
izes, not by the manner of its execution. It is valid or 
invalid irrespective of the manner in which it is, in 
fact, administered. Its capability of being abused is 
the test. 

In the case of the ordinance now in question no evi- 
dence was introduced as to the way in which it had 
been, in fact, administered. The case was argued, sub- 
mitted and decided upon the character, terms and pro- 
visions of the ordinance itself. 

But the mode of its administration would be irrele- 
vant to the point decided, as the question is as to the 
validity of the ordinance itself, as it appears upon its 
face; and not whether it has been honestly or dishon- 
estly administered. The fact that it permits arbitrary 
discriminations, and abuses in its execution, depend- 
ing upon no conditions or qualifications whatever, 








designated persons, is the touchstone by whieh its 
validity is to be tested. That there are likely to b, 
abuses as in the case of the laundry ordinance, both as 
to individuals and classes, there is no reason to doubt, 
when an outburst of popular prejudice shall demand 
or countenance it; and it is also liable to be abused 
from more unworthy motives, considerations and ingly. 
ences. The ordinance should prescribe some condi. 
tions, qualifications or disqualifications, by which those 
who are to issue licenses are to be guided in their 
action, other than their own unregulated, arbitrary 
wills. 

After careful consideration, I am unable to take this 
ordinance out of the rule laid down in the second head. 
note in Yick Wo v. Hopkius and Wo Lee v. Ho 
118 U. S. 356. As that decision is controlling so far as 
this court is concerned, I am bound to discharge the 
petitioner, however willing I might otherwise be to 
yield my individual views to the judgment of the Sy. 
preme Court of the State. 

Let the petitioner be discharged. 

Should the city desire to appeal to the Supreme 
Court of the United States, an appeal will be gladly 
granted. The question has reached such a state, that 
it is of the utmost importance that it be authoritatively 
decided. Until so decided the foregoing views will 
control the action of this court. 


———¢—_—_—_ 


LANDLORD AND TENANT — COVENANT 10 
KEEP “IN GOODTENANTABE REPAIR.” 


ENGLISH COURT OF APPEAL, APRIL 30, 180. 


Provuproot v. Hart.* 

An agreement by a tenant that he will keep and leave thede 
mised premises ‘‘ in good tenantable repair ”’ obliges him 
to keep and leave the premises in such repair as, taking 
into account their age, character and locality, would 
make them reasonably fit for the occupation of a reason- 
ably-minded tenant of the class that would be likely to 
want such premises. Whether the tenaut is bound, under 
such an agreement, to repaint and repaper the premises 
depends upon whether the paint and paper are in such a 
bad state that no reasonably-minded tenant would take 
the premises as they are. If the floor of one of the rooms 
is so far worn out that it cannot be repaired, the tenant 
under such agreement must replace 1t with a new one. 


PPEAL from Queen’s Bench Division. 


Winch, Q. C., T. W. Chitty, and Ernest Pollock, for 
plaintiff. 


Morton Daniel, for defendant. 


Lord EsHer, M. R. In this case a question arises 
between landlord and tenant as to whether the tenant 
did or did not break a covenant in a lease for three 
years to keep and leave the premises in good tenant- 
able repair. The case was tried before Mr. Ridley, and 
he laid down certain principles upon which he intended 
to act, and upon which he did act, in making his award. 
The Divisional Court held that, if he acted on some of 
those principles, he might have come to a wrong result, 
and that he should therefore go through the figures 
again upon the principles which they laid down, «nd 
see if those principles altered the result. An appeal 
has now been brought to this court, and that appeal 
must be based upon the ground that the principles laid 
down by Mr. Ridley were right, and those laid down in 
the Divisional Court wrong. We have therefore to say 
whether we agree with Mr. Ridley or with the Divi 
ional Court, or whether we think that neither was ab- 
solutely right. The first question is as to the meaning 
of the words used in the covenant in question. The 
words of the covenant are not to ‘‘ put the said prem- 
ises in good tenantable repair,’’ but to keep them 80; 








other than the unregulated arbitrary will of certain 


*68 L. T. Rep. (N. 8.) 171. 
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gud therefore the covenant does not expressly say that 
the tenant is to put them in repair. As far as the ac- 
tual words go, the tenant is only bound to keep the 

jses in tenantable repair. But it has been held 
that, where a tenant agrees to keep premises in teu- 
antable repair, and so deliver them up at the expira- 
tion of the tenancy, he must, in order to comply with 
those covenants, if they are not in tenantable repair 
when he takes them, put them into such repair, in the 
first instance, and so maintain them. The fact there- 
fore that these premises were out of repair when the 
defendant took them has nothing to do with the ques- 
tion. It is not material for the purpose of ascertaining 
what his liability now is. In order to keep and de- 
liver up premises in tenantable repair, the plaintiff 
must put them into such repair, if they are not so 
already. What, then, is the meaning of ‘‘tenantable 
repair?”? There have been numerous cases in which 
those words have come before the courts. In some of 
them, there have been definitions given of the words; 
others are only of assistance because they show whut 
the courts have held not to be “‘ tenantable repair.” In 
Belcher v. Mucintosh, 2 Moo. & R. 186, there is a direc- 
tion as to the law on this subject by Alderson, B. The 
covenant there was to put the premises into ** habit- 
able repair,’ and so to deliver up the same. He tells 
the jury: ‘‘It is difficult to suggest any material dif- 
ference between the term ‘habitable repair’ used in 
this agreement, and the more common expression 
‘tenantable repair;’ they must both import such a 
state as to repair that the premises might be used and 
dwelt in not only with safety, but with reasonable 
comfort, by the class of persons by whom, and for the 
sort of purposes for which, they were to be occupied.” 
That may not constitute the whole of what is meant by 
“tenantable repair;’’ but it seems to me to be, at all 
events, correct as far as it goes. Then he goes on to 
apply that to the facts of the case he is dealing with. 
He says: ‘*They were old premises, and dilapidated ; 
the agreement was not that the tenant should give the 
landlord new buildings at the end of his tenancy; but 
that he should take the premises out of their former 
dilapidated condition, and deliver them up fit to be oc- 
cupied for the purposes they were used for.’’ Then 
there is the case of Payne v. Ilaine, 16 M. & W. 541, in 
which the covenant was to keep and deliver up the 
premises in good repair. In that case the question was, 
whether it was sufficient for the tenant to deliver up 
the premises merely in the same condition as when he 
took them, or whether he must deliver them up in good 
repair, although they were not in repair when the ten- 
ancy began. Parke, B., says: “If, at the time of the 
demise, the premises were old and in bad repair, the 
lessee was bound to put them in good repair as old 
premises; for he cannot keep them in good repair 
without putting them into it. He might have con- 
tracted to keep them in the state in which they were 
at the time of the demise. This is a contract to keep 
the premises in good repair, as old premises; but that 
cannot justify the keeping them in bad repair because 
they happened to be in that state when the defendant 
took them. The cases all show that the age and class 
of the premises let, with their general condition as to 
repair, may be estimated, in order to measure the ex- 
tent of the repairs to be done. Thus, a house in Spital- 
fields may be repaired with materials inferior to those 
requisite for repairing a mansion in Grosvenor square ; 
but this lessee cannot say he will do no repairs. or 
leave the premises in bad repair, because they were old 
and out of repair when he tookthem. He was to keep 
them in good repair, and in that state, with reference 
to their age and class, he was to deliver them up at the 
end of the term.’’ Alderson, B., says: *‘A contract to 


‘put’ premises in good repair cannot mean to furnish 
new ones where those demised were old, but to put 
and keep them in good tenantable repair, with refer- 








ence to the purpose for which they are to be used.’’ 


Rolfe, B., says: ** The term ‘good repair’ is to be con- 
strued with reference to the subject-matter, and must 
differ, as that may be a palace or a cottage; but to 
‘keep in good repair’ presupposes the putting into it, 
and means that during the whole term the premises 
shall be in good repair.””. In Muntz v. Goring, 4 Bing. 
N. C. 451, Tindal, C. J., said: ‘* Every one knows what 
such a covenant means, and the tenant must fulfill it 
according to the nature of the premises; for it is es- 
tablished by Stanley v. T'owgood, 3 Bing. N. C. 4, and 
other cases that the same nicety of repair is not ex- 
acted for an old building as for a new one.”” What do 
I gather from those cases? It seems to me that they 
have none of them given quite as full a definition of 
‘‘tenantable repair ’’ as [ think that the words import. 
But I gather from then: that the question what state 
of repair the house is in at the commencement of the 
tenancy is not material, but that the age of the house 
is very material. To leave a house in tenantable re- 
pair means to leave it in a condition that will vary 
with the age of the house at the time that the tenant 
leaves it. Lagree with the definition given by Lopes, 
L. J., in the course of the argument: ** *Good tenant- 
able repair’ is such repair as, taking into account the 
age, character and locality of the house, would make it 
reasonably fit for the occupation of a reasonabiy- 
minded tenant of the class that would be likely to 
want such a house.’’ The age, the character and the 
locality of the house must all be considered. Is it to 
be in the sume condition as when it was let? No. Is 
it to be in perfect repair? No. Itis to be in such a 
state of repair as makes it reasonably fit for the occu- 
pation of a reasonably-minded tenant of the class who 
would be likely to want it. I think that we gather up 
in that definition the material part of all the defini 
tions scattered through the cases. I do not think that 
it isin any way contrary to the case of Crawford v- 
Newton, 36 W. Rt. 54. T will only add a few remarks as 
to the judgments in the present case. The official ref- 
eree said thatin his view “ tenantable repair’? included 
painting, papering and decorating. If that means any 
thing, it means painting, papering and decorating in 
all cases. If so, I think that the view of Cave. J., was 
more correct than that of the official referee. The offi- 
cial referee’s view is that the obligation isto ‘ repaper 
with similar paper to that which was on the walls be- 
fore, and repaint with similar paint to that which was 
ou the painted portion of the premises before.” 
Mathew, J., quotes that passage in the course of his 
judgment, and says: ‘That is wrong, every word of 
it.’ Cave, J., says: “I cannot see how in any case a 
man can be bound to put new paper on the walls sim- 
ply because the old paper which was on at the time 
when he took the house, or which he has subsequently 
put on the walls, has become worn out.” I agree with 
that, qualified, as it is, by the “simply because.” I 
should not agree that a tenant under this covenant 
was never bound to put new paper on the walls. The 
mere fact that the paper on the walls of a house in 
Grosvenor square has become blacker by reason of 
smoke or lamps would not make it requisite for an out- 
going tenant under this covenant to repaper the walls. 
But supposing the paper was all hanging down off the 
walls from damp or any other cause, so that a reason- 
ably-minded tenant of the class who take houses in 
Grosvenor square would think the house unfit for his 
occupation, then there must be a new paper on the 
walls in order to put the house into tenantable repair. 
But supposing there must be a new paper, must it be of 
the same kind as before? If the paper was of a richer 
description than would satisfy a reasonable tenant of 
the class who would want such a house, he need not 
put up the same sort. Tle must put up such a paperas 
would satisfy a reasonable man within the definition. 
The same principle applies as to painting. If the house 
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is in decay for want of painting, of course the tenant 
must repaint. But his obligation is more that that. 
Ifa lessee ieaves « house in Grosvenor square with the 
same amount and description of painting as would be 
suitable for a house in Spitalfields, that isa breach of 
his covenant to leave the premises in tenantable re- 
pair. As to whitewashing, the ceilings must be so 
black that they would prevent a reasonable man tak- 
ing the house, in order that it should be necessary for 
a tenant under this covenant to whitewash them. Take 
another case. Suppose that a house contains a ceiling 
which is a beautiful work of art, and at the expiration 
of a tenancy the ornaments and gilding have become 
defective, would the tenant under this covenant be 
bound to restore the ceiling? Would a reasonable man 
require even a house in Grosvenor square to have an 
ornamental ceiling of that kind? It would be un- 
reasonable to require it, and therefore the tenant 
would not be bound to restore or regild the ceiling. In 
such a case the same principle would apply as that 
which relieves a tenant from replacing on the walls an 
expensive and elaborate paper. Then, as to the kitchen 
floor. If the floor has become rotten, so that the house 
is not in tenantable repair, the tenant must put in such 
a floor as will make the house tenantable. If he can 
repair the floor, he need not put in a new floor. If the 
floor is so rotten that it cannot be repaired, he must put 
in a new floor. Ifa floor is left in the house at the ex- 
piration of the tenancy in such a state that it cannot be 
used, the landlord may either bring an action for 
breach of the covenant and hav the question as to how 
much it will cost to put the floor in repair tried; or he 
may himse!f have the floor put in repair, and then he 
can recover the cost of doing so, provided that what 
has been done is reasonable. If he does more than is 
reasonable, if he puts in a new floor when the old could 
be repaired, or an oak or marble floor in the place of 
a deal one, he cannot charge the tenant with the cost 
of it. We have now explained more fully than the 
judgment of the Divisional Court did what is the 
meaning of such a covenant as this. If any thing that 
we have said is inconsistent with any thing that was 
said in the judgment in the court below, it must be 
taken that to that extent we disagree with that judg- 
ment. We agree with the result of that judgment that 
this case should go back to the official referee. 


Lopes, L. J. I am of the same opinion, and have 
very few words to add. The question in the present 
case is, what is the meaning of a contract to keep and 
leave premises in ‘good tenantable repair.” I think 
that “ good tenantable repair’’ is such repair as, tak- 
ing into account the age, character and locality of the 
house, would make it reasonably fit for the occupation 
of a reasonably-minded tenant of the class that would 
be likely to want such a house. I do not say that there 
is any thing new in that definition; but it appears to 
me to be the result of the authorities and to be correct. 
What, then, is the obligation under the contract? If 
the house or premises are out of repair when the ten- 
ant enters he is bound to put them in repair. That was 
decided by Payne v. Haine, 16 M. & W. 541. Then dur- 
ing his tenancy it is clear that he must not commit 
waste. With regard to the kitchen floor in the present 
case, the tenant was bound to restore it, either by put- 
ting down anew floor or by repairing the old one. 
Generally speaking, the tenant would not be bound to 
renew the paper or paint. He would clearly not be 
bound to put up the same paper or paper in the same 
condition as there was on the walls at the commence- 
ment of his tenancy. Clearly he would not be bound 
to do decorative repairs. But if the paper and paint 
are at any time in such a condition as to cause injury 
to or the decay of the premises, he would be bound to 
repaper and repaint to such an extent as to prevent 
that injury. If, through lapse of time, the paint has 





. . a =, ee 
become so defective or the paper so worn vut ag Not to 
be reasonably calculated to satisfy a tenant within the 
definition, he must make the premises reasonably fg 
for the occupation of such a tenant. Lam of opiniog 
that the conclusion of the learned judges in the court 
below, that this case should go back to the official ref. 
eree, was right. The case must go back to him with 
this expression of our opinion as to the principles that 
should guide him in making his award. 

Appeal dismissed. 


——— 9 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 





CONTRACT—VALIDITY— RESTRAINT OF TRADE.—A 
contract between a manufacturing corporation, whose 
business extends throughout the United States and 
Canada, and cne of its travelling salesmen, who hag 
been in its employ for several years, whereby he agrees 
not to enter the service of any business competitor of 
the corporation for three years after leaving its service, 
is valid. There is no difference between counsel as to 
the tenor and scope of the earlier English doctrine 
upon the subject of contracts like that now under con- 
sideration. It was held that they were contrary to 
public policy and void; but as the later cases came be- 
fore the court, this doctrine was much relaxed, and 
the first modification of the doctrine was the recogni- 
tion of the validity of contracts of this nature where the 
restraint was limited as to space or time, and reason- 
able in its nature, and the reported cases are abundant 
in which an undertaking by one person not to carry 
on a given business within a limited area and withina 
fixed period of time has been sustained, and a breach 
of the undertaking enjoined, in a court of equity. In 
Jater years a further relaxation of the old rule has 
grown up both in England and America, and the courts 
have repeatedly recognized the validity of contracts in 
restraint of trade throughout an entire State or coun- 
try, where such restraint was not unreasonable, in 
view of the nature and extent of the business of the 
covenantee. In Machine Co. v. Morse, 103 Mass. 73, 
where the defendant had conveyed to the plaintiff cer- 
tain patents for improvements in twist drills and col- 
lets, with an agreement to use his best efforts to perfect 
improvements in the business, and to do no act that 
might injure complainant or its business, and that he 
would at no time aid, assist or encourage in any man- 
ner any competition against the same, he agreeing to 
serve as superintendent of complainant for three years, 
performing all such duties as should be assigned to 
him, and the defendant having left the employment of 
complainant and gone into the employ of the com- 
petitor of complainant in the same business, an injune- 
tion restraining defendant from violating his cove- 
nant was allowed by the court, although it was there 
urged strenuously that the covenant sought to be en- 
forced was in restraint of trade, and contrary to pub- 
lic policy and void; the court saying: ‘The language 
of the contract implies that when the plaintiffs joined 
the defendant in his new business they had confidence 
in his mechanical skill and ingenuity, and intended to 
avail themselves of it for the benefit of the business in 
which he induced them to embark, and that it was 4 
material part of the consideration for which they paid 
him so considerable a sum and invested their capital. It 
was not in restraint of trade nor contrary to public 
policy that the defendant should contract to render to 
the plaintiffs his exclusive services in this respect. This 
part of the contract he is alleged to have violated.” In 
Whittaker v. Howe, 3 Beav. 383, complainant had pur- 
chased the interest of the defendant, Howe, in the 
business of a firm of attorneys for £5,000, the defend- 
ant agreeing that he would not practice as a solicitor or 
attorney in any part of Great Britain for the space of 
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twenty years without Whittaker'’s consent. The de- | 


fendant resumed practice as an attorney in England 
within the period of twenty years after the purchase, 
anda dill was filed to enjoin him from practicing or in 
any manner carrying on business as a solicitor or at- 
torney in any part of Great Britain. The injunction 
was granted 28 prayed, Lord Langdale, master of the 
rolls, saying : “The question therefore is whether the 
restraint ought to be considered as reasonable in this 
jcular case. The business is that of an attorney 
and solicitor, which to a large extent may be carried 
on by correspondence or by agents, and as to which it 
has already been decided that a restraint of practice 
within a distance of one hundred and fifty miles was 
notan unreasonable restraint. * * * Agreeing with 
the Court of Common Pleas that in such cases ‘ no cer- 
tain, precise boundary can be laid down within which 
the restraint would be reasonable, and beyond which 
excessive,’ having regard to the nature of the pro- 
fession, to the limitation of time, and to the decision 
that a distance of one hundred and fifty miles does not 
describe an unreasonable boundary, I must say as Lord 
Kenyon said in Davis v. Mason, 5 T. R. 118: ‘I do not 
see that the limits are necessarily unreasonable, nor do 
[know how to draw the line.’ At present therefore I 
cannot come to the conclusion that this agreement is 
void; and I do not think that this court can refuse to 
grant an injunction to restrain the violation of a con- 
tract or covenant because there may be some part of 
theagreement which the court could not compel the 
defendant specifically to perform.’’ In Rousillon v. 
Rousillon, 14 Ch. Div. 351 (1880), the defendant was em- 
ployed by a firm engaged in the wine business to travel 
for them in England, Scotland and Holland, and in his 
agreement he covenanted as follows: ‘* l urdertake not 
to represent any other champagne house for two years 
after having left you, if atany time I leave your house 
for any reason whatever, whether it be on your part or 
omyown. I also undertake not to establish myself, 
nor to associate myself with other persons or houses, 
inthe champagne trade, for ten years, in case I should 
leave you as already mentioned above.” Plaintiffs 
having discontinued their business, defendant within 
ayear thereafter started business as a retail wine mer- 
chant in London, selling champagne and other wines, 
whereupon complainants prayed an injunction to re- 
strain defendant from carrying on the business of a 
champagne merchant for a period of ten years from 
thetime he left their employment. The injunction 
prayed for was granted, the court, by Mr. Justice Fry, 
saying: ‘Now, what is the criterion by which the 
Treasonableness of the contract is to be judged? I will 
take the law on that point from the language of Chief 
Justice Tindal, in delivering the judgment of the Court 
of Exchequer Chamber on appeal from the Court of 
Queen’s Bench in Hitchcock v. Coker, 6 Adol. & E. 438. 
He said: ‘ We agree in the general principle adopted by 
the court that where a restraint of a party from carry- 
ing on a trade is larger and wider than the protection 
of the party with whom the contract is made can pos- 
sibly require, such restraint must be considered as un- 
reasonable in law, and the contract which would en- 
force it must therefore be void.’ That passage was 
adopted by Lord Wensleydale, when a baron of the 
Court of Exchequer, in delivering judgment in Ward 
v. Byrne, 5 Mees. & W. 548, 561; and therefore the rule 
80 expressed is the authority of the Courts of Queen’s 
Bench, Exchequer and Exchequer Chamber. If there- 
fore the extent of the restraint is not greater than can 
possibly be required for the protection of the plaintiff, 
itis not unreasonable. * * * But then it is said 


that over and above the rule that the contract shall be 
Teasonable there exists another rule, namely, that the 
contract shall be limited as to space, and that this con- 
tract, being in its terms unlimited as to space, and 
therefore extending to the whole of England and 


Wales, must be void. Now, in the first place, let me 





consider whether such a rule would be reasonable. 
There are many trades which are carried on all over 
the kingdom, which by their very nature are extensive 
and widely diffused. There are others which from their 
nature and necessities are local.” Match Co. v. Roe- 
ber, 106 N. Y. 473, decided in 1887. is the latest reported 
case upon the subject that has been brought to my at- 
tention. In that case the defendant, who was a manu- 


-facturer of friction matches in the State of New York, 


with a large business throughout the United States and 
Territories, sold his business and good-will to the com- 
plainant corporation, with a covenant that he would 
not at any time within ninety-nine years engage in the 
manufacture or sale of friction matches, except as an 
employee of complainant, within any of the States or 
Territeries of the United States except Nevada and 
Montana. He subsequently entered into the employ- 
ment of arival company to manufacture matches in 
the State of New Jersey, and on suit being brought by 
the complainant to obtain an injunction restraining 
his employment with a competitor, it was urged, 
among other things, that the covenant was void as 
against public policy, because it was in restraint of 
trade. The injunction was awarded, the court, in an 
exhaustive opinion, saying: “Steam and electricity 
have, for the purposes of trade and commerce, almost 
annihilated distance, and the whole world is now a 
mart for the distribution of the products of industry. 
The great diffusion of wealth, and the restless activity 
of mankind, striving to better their condition, has 
greatly enlarged the field of human enterprise, and cre- 
ated a vast number of new industries, which give scope 
to ingenuity, and employment for capital and labor. 
The laws no longer favor the granting of exciusive 
privileges, and to a great extent business corporations 
are practically partnerships, and may be organized by 
any persons who desire to unite their capital or skill in 
business, leaving a free field to all others who desire, 
for the same or similar purposes, to clothe themselves 
with a corporate character. The tendency of recent 
adjudications is marked in the direction of relaxing 
the rigor of the doctrine that al] contracts in general 
restraint of trade are void, irrespective of special cir- 
cumstances. Indeed, it has of late been denied that a 
hard and fast rule of that kind has ever been the law 
of England. * * * Whenthe restraint is general, 
but at the same time is co-extensive only with the inter- 
est to be protected and with the benefit meant to be 
conferred, there seems to be no good reason why, as 
between the parties, the contract is not as reasonable 
as when the interest is partial, and there is a corre- 
sponding partial restraint. And is there any real pub- 
lic interest which necessarily condemns the one and 
not the other? It is an encouragement to industry and 
to enterprise in building up a trade that a man shall be 
allowed to sell the good-will of the business and the 
fruits of his industry upon the best terms he can ob- 
tain. If his business extends over a continent, does 
public policy forbid his accompanying the sale with a 
stipulation for restraint co-extensive with the business 
which he sells?’’ And in Navigation Co. v. Winsor, 
20 Wall. 64, Mr. Justice Bradley, spenking for the 
court, said: *‘ It is a well-settled rule of law that an 
agreement in general restraint of trade is illegal and 
void; but an agreement which operates merely in par- 
tial restraint of trade is good, provided it be not an- 
reasonable, and there be a consideration to support it. 
In order that it may not be unreasonable, the restraint 
imposed must not be larger than is required for the 
necessary protection of the party with whom the con- 
tract is made. * * * This country is substantially 
one country, especially in all matters of trade and busi- 
ness; and it is manifest that cases may arise in which 
it would involve too narrow a view of the subject to 
condemn as invalid a contract not to carry on u par- 
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ticular business within a particular State.”” Many more 
cases of similar import might be cited, but I deem it 
uni ecessary to multiply quotations. It seems to me 
that the rule clearly deducible from all these authori- 
ties is that an employer has the right to bind an em- 
ployee not to go into the employ of a competitor, for a 
reasonable time after his employment terminates, 
within the territory where the employer seeks his mar- 
ket; and whether such covenant is reasonable and 
binding is a judicial question which must depend in 
each case upon its peculiar facts and circumstances. It 
has been well said that trade has obliterated State 
lines. The modern agencies of commerce have enlarged 
the field for the manufacturer and salesman to, or even 
beyond, the limit of the continent; and to whatever 
extent a manufacturer or dealer has by his energy and 
enterprise made a market for his wares, to that extent 
he has the right to protect his business from piratical 
competition by contracts like the one under consider- 
ation. In the case now under consideration the com- 
plainants were manufacturers of inks and similar com- 
modities, and their business extended throughout the 
entire United States and Canadas. The defendant Al- 
ling was employed to canvass for purchasers, and to 
udvertise the products of complainants’ business. Prior 
to making the contract now under consideration, he 
had been for several years employed in a similar capac- 
ity by the complainants, and it must be presumed 
that he had acquired an extensive knowledge, not only 
of the complainants’ business methods, but of their 
trade secrets, and this knowledge he had acquired 
while under the pay of complainants, and acting for 
them. It does not therefore seem to me unreasonable 
that the complainants should exact from him a cove- 
nant that he would not reveal their trade secrets, and 
would not enter the employ of any competitor of com- 
plainants for the time specified in his covenant after 
his employment by complainants should terminate. In 
the wine dealer’s case, just quoted, the restriction was 
for a term of ten years after the employment ceased, 
and the court held that, under the circumstances, not 
unreasonable. Here the restriction is for three years 
only, which, it seems to me, was entirely proper for de- 
fendant to agree to and for complainants to exact. U. 
S. Cire. Ct., N. D. Ill., June 30, 1890. Curter v. Alling. 
Opinion by Blodgett, J. 45 Fed. Rep. 208. 


INSURANCE — OTHER INSURANCE — WAIVER. — The 
policy in suit provides that the insured must obtain 
the written consent of the company for all additional 
insurance on the property insured or he shall not re- 
cover in case of loss, and further provides that ‘‘ the 
use of general terms or any thing less than a dis- 
tinct specific agreement, clearly expressed and indorsed 
on the policy, and signed by a duly-authorized agent 
of the company, should not be construed asa waiver of 
any printed conditions of the policy, and no notice to, 
ana no consent or agreement by, any local agent should 
affect any condition of the policy, until such consent 
or agreement is indorsed thereon.’’ The insured sub- 
sequently procured further insurance, of which the 
local agent was notified, and orally consented thereto; 
but such agreement was not indorsed on the policy. 
The property was destroyed by fire. Held, that the 
notice to and the oral consent of the local agent did 
not bind the company, and that the additional insur- 
ance, obtained without the written consent stipulated 
in the policy, rendered the policy void. This court has 
frequently decided that the conditions inserted for the 
benefit of the company in a policy of insurance may 
be waived by it. Insurance Co. vy. Lansing. 15 Neb. 
494; Schoneman v. Insurance Co., 16 id. 404; Insurance 
Co. v. Christiensen, 45 N. W. Rep. 924. We adhere to 
those decisions. In each of those cases however the 


waiver of the terms of the policy was made by an 
agent who had authority to so bind the company. In 





a — 
this case it is contended that the policy, in ¢ 
terms, limits and restricts the authority of the local 
agent in waiving the conditions of the policy. Itisiy. 
sisted by the plaintiffs, that notwithstanding the ex. 
press terms of the policy, Drebert had power to con. 
sent by parol to the subsequent insurance. Such gy. 
thority is not to be found in the printed Conditions of 
the policv. On the contrary, the parties expressly 
stipulate that ‘no notice to and consent or agreemey 
by, any local agent shall affect any condition of the 
policy, until such consent or agreement is indorsej 
hereon in writing.”” This language is Clearly a direct 
limitation upon the power of the local agent to bind 
the company after the delivery of the policy. He wy 
only authorized to waive, change or modify the Poliey 
in a specified manner. The parties agreed that no yp. 
tice to the local agent should affect the conditions of 
the policy. The notice given to the agent of the ptv- 
curing of other insurance did not therefore bind th 
company. To hold that it did would be to ignore the 
plain contract of the parties. Had the local agent con. 
veyed the information to the managing officer of the 
company, doubtless the defendant would have bes 
hound, for, unquestionably, an officer or agent of the 
defendant whose powers are not limited can waive th 
terms of the policy without indorsing the gam 
thereon in writing. Itcannot be questioned that ay 
insurance company, a3 well as an individual, may 
limit or restrict the powers of its agent; and when 
such restrictions are known to the person dealingwith 
the agent, the company is only bound by the actsof the 
agent performed within the scope of the authority con 
ferred. Havens v. Insurance Co., 111 Ind. 90; Cleaver 
v. Insurance Co. (Mich.), 82 N. W. Rep. 660; Russell y, 
Insurance Co. (Iowa), 42 id. 654; Insurance Co. y. Wil 
cox, 57 Il. 182; Hankins v. Insurance Co., 70 Wis. 1; 
Knudson vy. Insurance Co., 43 N. W. Rep. 954; Cleaver 
v. Insurance Co., 59 id. 571; Merserau vy. Insurance 
Co., 66 N. Y. 274; Gladding vy. Insurance Co., 4 Pa. 
Rep. 764; Enos v. Insurance Co., 8 id. 379. In Cleaver 
v. Insurance Co., 32 N. W. Rep. 660, the policy pro- 
vided that “if the insured should procure any other 
or further insurance upon the property insured with- 
out the consent of the company written upon the pol- 
icy, the policy shall become void.’’ The policy also 
contained this provision: ‘It is further understood 
and made a part of the contract, that the agent of this 
company has no authority to waive, modify or strike 
from the policy any of its printed conditions; * * * 
nor in case this policy shall become void by reason of 
the violation of any of its conditions, * * * has 
the agent power to revive the same.’’ After the de 
livery of the policy, on representation of the agent i+ 
suing the same that it would be all right, additional 
insurance was placed on the property. The consent 
of the company to the taking of the additional insur 
ance was not indorsed on the policy. ‘The Supreme 
Court of Michigan held that the defendant was note 
topped to deny its liability. It is stated in the opinion 
of Mr. Justice Morse that *‘ when the policy of insur 
ance, asin this case, contains an express limitation 
upon the power of the agent, such agent has no legal 
right to contract as agent of the company with the in- 
sured, so as to change the conditions of the policy, o 
dispense with the performance of any essential requisite 
contained therein, either by parol or writing; and 
the holder of the policy is estopped, by accepting the 
policy, from setting up or relying upon powers i! the 
agent in opposition to limitations and restrictions it 
the policy.” In Knudson v. Insurance Co., 49 N.¥- 
Rep. 954, the policy contained the usual stipulation 
found in insurance policies, requiring the assured, ™ 
case of loss, to render to the company proofs of loss 
within thirty days. No proofs of loss were ever far 
nished the company, the insured claiming that the 
same were waived by parol. The policy also provided 
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that “agents have no authority to make any verbal 
ment whatever for or on behalf of this company, 
and this company will not be liable for any such agree- 
ment except such as shall be indorsed, signed and 
dated in writing on this policy.” The court held that 
the verbal waiver of a condition in the policy by the 
jocal agent who issued the same is void. A policy of 
insurance contained a provision that the property in- 
sured should not be incumbered without the written 
gonsent of the secretary of the insurance company. 
Afterward the insured mortgaged the property, the 
jocal agent agreeing to waive the condition of the policy 
prohibiting such mortgage. Suit was brought upon the 
policy, and the Supreme Court of Wisconsin held that 
the attempted waiver by the local agent did not bind 
thecompany. Hankins v.Insurance Co., supra. We have 
carefully examined the cases cited by the defendants 
tyerror, aud find that while many of them are based 
upon policies containing some of the provisions found 
inthe policy in this case, yet the policies in none of the 
eases cited in brief of counsel contain an express stipu- 
lation limiting the legal effect of a notice given by 
the insured to the local agent. One of the strongest 
cases cited by plaintiff is Gans v. Insurence Co., 43 Wis. 
1. That policy contained a stipulation that it should 
be void if the building should become unoccupied 
without the consent of company indorsed on the pol- 
icy. The agent who issued the policy was informed 
before the fire that the building was unoccupied, and 
knew that it remained so until it burned. The com- 
pany refused to pay the loss, because no consent was 
indorsed on the policy. The policy also contained 
these conditions: ‘* The use of general terms, or any 
thing less than a distinct specific agreement clearly 
expressed and indorsed on this policy, shall not be con- 
strued asa waiver of any printed or written condition 
or restriction herein. It is further understood and 
madea part of this contract, that the agent of this 
company bas no authority to waive, modify or strike 
from this policy any of its printed conditions, nor is 
his assent to an increase of risk binding upon the com- 
pany until the same is indorsed in writing on the pol- 
icy, and the increase premium paid.’’ The court held 
that notice to the agent was notice to the company. 
The court, in the opinion, say: ‘‘ We find no stipula- 
tion in the contract limiting or attempting to limit the 
legal effect of notice to the agent. ‘he limitations 
therein contained go only to the acts of the agent. He 
may not vary, modify or strike out the printed 
conditions of the policy, nor assent to an increase of 
the risk, unless the same is indorsed on the policy, and 
the increased premium paid. * * * But there is no 
stipulation that notice to the agent of a fact relating 
tothe policy shall not operate as notice to the company. 
What would be the legal effect of such a stipulation 
Weare not called upon to determine, and do not de- 
termine.” The difference between the provisions of 
the policy in the Wisconsin case and those in the case 
before us is apparent. In our case it is expressly pro- 
vided that no notice to and no consent or agreement of 
auy local agent should affect any condition in the pol- 
iey until such consent or agreement is indorsed 
thereon. This language limits the effect of a notice 
given to the local agent, and of his authority to waive 
any of the terms of the policy. In this case it is not 
shown that the company had any notice that the local 
agenthad been notified of the additional insurance. 
The testimony offered by plaintiffs to prove that Dre- 
bert, the local agent, consented by parol to the addi- 
tional insurance before it was written, and was noti- 
afterward that it had been written, was insufficient 
to bind the defendant, without showing that such 
facts were brought to the knowledge of the company. 
Neb. Sup. Ct., Sept. 17, 1890. German Insurance Co. v. 
Heiduk. Opinion by Norval, J. 





M4 RRIAGE—HUSBAND AND WIFE—PARTINERSAIP. — 
Code of Alabama of 1886, sections 2542 2349, provides 
that the earnings of the wife are Der separate property ; 
that she shall have the control and management of her 
separate estate, and is entitled to the rents and profite 
thereof; and that the husband and wife may contract 
with each other. Held, that a husband and wife may 
enter into a partnership with each other. A married 
woman may engage in trade on her separate account, 
aud may become a partner with another person, and is 
estopped from denying the existence of the partner- 
ship, when sued in the partnership name by creditors 
who have dealt with and trusted heras such. LeGrand 
v. Bank, 81 Ala. 123. As modified by the statutes, 
there is nothing in the relation of husband and wife 
which prevents them from contracting to enter into 
partnership and constitating a firm. In Rabitte v. Orr, 
83 Ala. 185, it was held that a husband may render 
himself liable as a partner with his wife by knowingly 
holding himself out, or permitting himself to be dealt 
with and trusted as such partner. In re Kinkead, 3 
Biss. 405. Ala. Sup. Ct., June 19, 1890. Schlapback v. 
Long. Opinion by Clopton, J. 


MUNICIPAL CORPORATIONS—ICY SIDEWALKS.—When 
the city authorities fail to clean out a gutter which 
they know to be obstructed, and in consequence, the 
water from melting snow flows upon the sidewalk and 
freezes there, the city is liable to a person injured by 
slipping on the ice thus formed. Mrs. Gaylord received 
injuries occasioned by slipping on ice, which had ac- 
cumulated on a flagged walk in the defendant city. 
This ice had formed the same day from the melting of 
snow piled between the sidewalk and curb, in a space 
seven feet in width. For several weeks the sidewalk 
had been covered with water for a considerable dis- 
tance at, and east and west of, the place of the injury, 
whenever the weather was warm enough to melt the 
adjacent snow. The residents would clear off or cover 
the ice in the morning, but ice would form anew to- 
ward evening from the snow melted by day. Of this 
condition of things the defendant was fully informed, 
and the street commissioner had been twice notified, 
once at least ten days before February J9, 1888, that 
the sidewalk was inconvenient and unsafe, by reason 
of the constant accumulation and re-accumulation of 
ice, and that an accident was probable in consequence. 
The difficulty could have been removed, and the side- 
waik made safe if the gutter on the same side of the 
street had been kept properly cleaned, or if the snow 
between the sidewalk and curb had been removed, 
either of which things could have been done without 
unreasonable trouble and expense; and the defendant 
had ample time after notice to make the sidewalk safe, 
but neglected to do so. The gutter on that side of the 
street and in front of the place of the accident had 
been cleared by the defendant on the 8th, and again 
on the 15th of February, 1888; but at the time of the 
accident was so clogged as to prevent the flow of water. 
The liability of cities and boroughs for injuries occa- 
sioned by icy walks has been fully enunciated and ex- 
plained by this court in repeated decisions, and the 
nature and limitations of such liability have been 
clearly defined, and are undoubtedly well understood. 
It requires no further discussion here. It is sufficient 
to say that we are aware of no case, in this or any 
other jurisdiction, wherein the liability of a corpora- 
tion is extended in such regard beyond responsibility 
for existing defective conditions within the limits of a 
walk of which it had, or ought to have had, knowl- 
edge, or in which it has been held thataduty devolved 
upon any such corporation to remove snow or ice, 80 
long as it existed in the state and situation in which it 
originally fell, or was formed outside the actual limits 
of the walk, by reason uf mere proximity and conse- 
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quent liability to spread over and thereby render dan- 
gerous the walk itself. If such a duty can ever exist, 
we confess that we should be slow to find it; and if it 
were necessary in order to vindicate the judgment of 
court below to so hold, we should scarcely hesitate to 
declare such judgment erroneous. Such necessity 
however does not exist. For whether, in strict con- 
sistency with the statement we have just made, the 
decision, under the peculiar and exceptional facts dis- 
closed in the finding, should be sustained, as based 
upon the negligence of the defendant in failing to re- 
move the adjacent snow which had been piled and left 
between the sidewalk and the curb, such snow not ex- 
isting in the situation where it fell, but having been 
there accumulated, it is unnecessary to determine, for 
there is another ground upon which we think the de- 
cision of the court below can be clearly vindicated, 
perhaps in more strict conformity to the allegations of 
the complaint, which alleges that on February 19, 1888, 
and long prior thereté, the defendant had permitted 
ice and snow to accumulate upon the walk described, 
and that they were so allowed to accumulate by reason 
of the negligence of the defendant in caring for the 
sidewalk and the gutter contiguous thereto, and by 
reason of the refusal of the defendant to properly care 
for the same, though often requested. The court be- 
low, as we have seen, found that at the time of the ac- 
cident, the gutter was so clogged as to prevent the flow 
of water; and that the difficulty could have been re- 
moved and the sidewalk made safe if the gutter had 
been kept properly cleared, which could have been done 
without unreasonable trouble and expense; and that 
the defendant had ample time after notice and before 
the accident to do so; and that the defendaut was 
guilty of negligence in allowing the gutter to become 
improperly obstructed. So that leaving the decision 
of all questions of fact, where by law they pertain, to 
the trial court, the sole question of law which remains 
for us to review is whether the court erred in holding 
thata duty rested upon the defendant to clear the 
gutter from improper obstructions, when it could be 
done without unreasonable trouble or expense, and 
when it possessed full actual knowledge of its condi- 
tion, had ample time to do it, and knew that the di- 
rect and immediate result of such condition of the 
gutter was to render the sidewalk inconvenient and 
unsafe by reason of the constant accumulation and re- 
accumulation of ice, and that an accident was probable 
in consequence—a question which, it seems to us, 

needs only to be stated to carry upon its face its own 

manifest answer in the negative. It will not be denied 

that a city is under some obligation in reference to the 
construction of necessary gutters to drain its walks, 

and alike obligation may exist to care for such gutters 
when constructed. In either case the duty is prevert- 
ive in character. Conn. Sup. Ct. of Err. Jan. 6, 1890. 

Gaylord et ux. v. City of New Britain. Opinion by 

Fenn, J. Pardee and Loomis, JJ., dissenting. 


WILLS — ACQUIESCENCE BY LEGATEES. —(1) A be- 
quest to the trustees of a church or unincorporated re- 
ligious society is void. (2) In 1854 S. made his will, 
bequeathing all his personal property, except $2,500 to 
his wife. The $2,500 he directed *‘ to be put on inter- 
est on landed security by his executor, and the inter- 
est paid annually to the trustees, and their successors, 
of the Lutheran Church in Martinsburg, for the use 
and benefit of said church.’’ The will also made the 
testator’s wife the residuary legatee. The will was ad- 
mitted to probate in 1855. In 1856 the executor in his 
first settlement credited himself with ‘$2,500 put out 
on interest for the benefit of the Lutheran congrega- 
tion of Martinsburg; ’’ and the widow, the residuary 
legatee, frequently declared that “it was the church’s 
money,” and laid no claim to it, and the interest was 
aunually paid to the trustees with her knowledge; and 


—— 
more thau twenty years after the probate of the wi 
to-wit, in January, 1877, she died after having executed 
her will giving *‘all money due her or her estate, from 
all sources whatsoever,” to certain legatees, Who iy 
March, 1880, instituted a suit to have said Clause in 
Jacob Seibert’s will, giving the $2,500 to the trustees 
of the Lutheran Church for the benefit of said chur) 
declared void, and the money paid to them. The true. 
tees relied on lapse of time, and the acquiescence o 
Catharine Seibert. The executor of the exeoute 
brought $2,500 into court, and submitted that it shoulg 
be paid to those entitled to receive it, and the cour 
decided in favor of the plaintiffs, and distributed th 
money to them under the provisions Of Catharine gj. 
bert’s will. On appeal, held, lapse of time and acquie. 
cence have no application in such a case. There oy 
be no doubt that in our State a bequest to “ trustes 
and their successors ’’ of a certain church is void. § . 
ciety v. Pendleton, 7 W. Va. 79. It is assigned as error 
that the court overruled the demurrer to the bill, The 
question of the right of the plaintiffs to the bequest iy 
not decided when we hold that the bequest was orig 
nally void. Forther questions are involved — First, 
Would these plaintiffs, under any circumstances, » 
legatees of Catharine Seibert, have any right to the 
$2,500? Second. If under any circumstances they 
would have such aright, has that right been lost by 
lapse of time, and acquiescence on the part of Catha 
rine Seibert? By the will of Catharine Seibert it is 
clear that she gave her legatees ‘‘all her effects and all 
money due her or her estate from all sources whatso. 
ever.” Itis perfectly plain from this language that 
she gave these legatees this $2,500, if it belonged to her 
at the time of her death—‘“ if it constituted a part of 
her estate, and was money then due her.” The testof 
whether it was hers at the time of her death is: Could 
she have sued for and recovered it in her life-time, up 
to the time of her death? If she could then it was 
money due to her; if she could not, then it did not 
belong to her. The bequest to the trustees being void, 
if she had sued for it in time, she ceriainly could have 
recovered it, as it was clearly given to her by the will 
in that event. Did she lose her right to recover it? 
The doctrine of lapse of time as a defense in equity 
was considered by this court in Cranmer v. McSwords, 
24 W. Va. 594, and in Pusey v. Gardner, 21 id. 469. In 
the last-cited case the court held that lapse of time 
when it does not operate as a positive statutory bar, 
operates in equity as an evidence of assent, acquies 
cence or waiver, and approvingly cites Kerr Fraud & 
M. 305. In Roberts v. Tunstall, 4 Hare, 257, it appeared 
that the tenant for life of an estate, who was also de 
visee in trust in remainder for the children of the tee 
tator, with power of appointment by will among them, 
purchased and obtained from the objects of the power 
a release of their reversion at an undervalue, and de 
vised the estate to her son in fee charged with debts 
and legacies. The son took possession of the estate 
and paid off the legacies and charges. Fourteen years 
and a half after the death of the tenant for life, aud 
seventeen years after the purchase of the reversion, the 
assignee of one of the vendors, an object of the power 
who had become insolvent, filed his bill to set aside the 
sale. Held, the lapse of time was a bar to relief, and 
the mere circumstance of the poverty of the cestui que 
trust was not sufficient to excuse the delay. In Gregory 
vy. Gregory, Coop. 201, Sir William Grant, M. R., said: 
‘* In all the cases in which lapse of time has not been 
allowed to operate against the title to relief, it has 
been shown that there has been a continuance of the 
circumstances under which the transaction first took 
place, as of the distress of the parties, or of the im- 
proper influence used, or of some other circumstances. 
Here the parties were independent of the purchaser, oF 
of his bounty. They had also the opportunity to ob- 
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jn answer to this is their poverty, which is proved to 
have been a fact at the tine of the purchase; but the 
evidence as to that stops at the year 1793, and does not 
jn the least show any continuance of distress. Can it 
be said that eighteen years, which have since elapsed, 
ean go for nothing? In Bonney v. Ridgard, 1 Cox Ch. 
145, a case before Lord Kenyon, he dismissed the bill 
merely upon the lapse of time, though he thought it 
was a transaction in which, if recent, the court would 
pave granted relief. There would be no security for 
men’s rights, if it were otherwise.” In Murray v. 
Palmer, 2 Schoales & L. 486, Lord Chancellor Redes- 
dalesaid: “Now I takeit that nothing will amount 
joa confirmation of a fraudulent transaction but an 
act done by the party after he has become fully aware 
of the fraud that has been practiced. I do not mean 
to say that the party should beaware of all the circum- 
stances, but he must be aware that the act he is doing 
js to have the effect of confirming an impeachable 
transaction. Otherwise the act amounts to nothing 
asaconfirmation. Then there is the acquiescence down 
to 1800 from 1788, during the whole time John Chow- 
ner lived. If the transaction had been one in which 
the interest of John Chowner himself had been in- 
volved, so that the interest of Palmer would be af- 
fected by the acquiescence, or his situation altered by 
it,it would be very important; but that is not the 
case,'and therefore this acquiescence amounts to mere 
lapse of time.’’ In Association v. Siddal, 3 De Gex, F. 
& J. 76, the lord chancellor said: ‘“‘On the general 
doctrine of acquiescence by cestui que trustent, which 
has lately been so much canvassed, [ agree in the ex- 
planation of the subject which has been so lucidly 
given by Lord Justice Turner in the same case. I 
must add, that although the rule be that the onus lies 
on the party relying on acquiescence to prove the facts 
from which the consent of the cestui que trust is to be 
inferred, it is easy to conceive cases in which from 
great lapse of time such facts might and ought to be 
presumed.” In Lyddon v. Moss, 4 De Gex & J. 104, it 
was held that an agreement between a solicitor and a 
dent, without the intervention of any other solicitor, 
toallow the solicitor interest on his bill of costs, can- 
not be maintained independently of subsequent ac- 
quiescence, unless it appear that he informed the 
client that the law allowed no such charge. But where 
the relation of solicitor and client has ceased after 
such an agreement had been made, and the client sub- 
sequently, having in the mean time had proper advice 
on the subject of the agreement, entered into asecond 
agreement with the solicitor, in part founded on the 
former, which she did not seek to impeach till fourteen 
years after its date, held, there had been such delay 
and acquiescence as to preclude any title to relief. In 
Pickering v. Lord Stamford, 2 Ves. Jr. 272, it appears 
that the testator gave the residue of his personal estate 
to his executors for their own use and benefit. After- 
ward, by a codicil, he directed them to dispose of it 
in charities, and part was accordingly applied in found- 
ing a school. Thirty-five years after the testator’s 
death, all the next of kin and the acting trustee being 
dead, a bill was filed by a representative of one of the 
next of kin, on the ground that part of the personal 
estate was secured by mortgage; therefore as to that 
the charitable bequest was void, and that the right of 
the next of kin was but lately discovered. The bill 
therefore prayed an account of the personal estate, and 
that the charitable bequest of what was on mortgage 
should be deciared void, and that it should result to 
the next of kin. Held, that by the codicil the execu- 





tors were trustees of the whole, and could not claim 
for themselves; that at ail events, the next of kin could 
hot recall what had been laid out; that the length of 
time alone was not sufficient to raise a presumption 
that they knew their right and released it or acquiesced. 

erefore an account was decreed, but with special 1n- 





quiry into all the circumstances, and whether the next 


of kin released, assigned or in any manner gave up 
their right. It will be observed that in that case it 
was held the executors, being trustees of the whole 
fund, could not therefore claim for themselves. Here 
there was nothing to prevent the widow of Jacob Sei- 
bert at any time claiming the $2,500. In Byrne v. 
Frere, 2 Moll. 157; 12 Eng. Ch. 391, it was held that the 
lapse of time of more than twenty years bars even in 
case of fraud, if the party seeking relief has become 
within any reasonable period cognizant of the facts. 
In Bolling v. Bolling, 5 Munf. 334, it was held that a 
devisee was in general bound to take notice of the con- 
tents of the will under which he received, when of full 
age, certain lands and other property from the execu- 
tors, such will having been proved and recorded; that 
a court of equity ought not to direct an account to be 
taken after a great lapse of time and after acts of ac- 
quiescence by the party demanding it in a construc- 
tion of his rights, which if correct woald render such 
account unnecessary. In Nelson v. Carrington, 4 Munf. 
332, it was held that lapse of time was permitted in 
equity to defeat an acknowledged right on the ground 
only of its affording a presumption that such right had 
been abandoned. It therefore never prevails when 
such presumption is outweighed by opposing facts or 
circumstances. In this case there was not only a lapse 
of over twenty years, after the will of Jacob Seibert 
was proved, before the death of Catharine Seibert, his 
devisee, under whose will the plaintiffs claim, but 
there were, with a full knowledge of the facts, positive 
declarations by her of acquiescence in the devise made 
by her husband to the trustees of the Lutheran 
Church. In her will she does not specifically mention 
the $2,500, thus showing a continuing acquiescence in 
that bequest. She was fully informed that the trustees 
were receiving the interest on the funds. She ac- 
quiesced in that, and never claimed that she was giving 
the interest. She never Jaid any claim to the §2,500. 
Under these circumstances, in the light of the author- 
ities we have cited, she, by lapse of time, and her ac- 
quiescence, lost her right in her life-time to the $2,500, 
and therefore it was not hers when she made her will; 
and it is clear from her own declarations, proved by 
competent evidence, that she did not then lay and 
never had laid any claim to it. My associates do not 
agree with me in this view. They think there could 
be no acquiescence in a case like this, because in their 
view there was no ‘hand that could hold the money ;”’ 
that the churck has no such hand, and it never was 
claimed by the trustees; and the result of holding that 
the plaintiffs were not entitled to the money would be 
to give it to the “trustees” individually, and Mrs. 
Seibert never acquiesced in their having the money; 
that in a case like this, lapse of time will not apply. 
Therefore the decree of the Circuit Court of Berkeley 
county is affirmed. W. Va. Sup. Ct. App., Nov. 20, 
1886. Mong v. Roush. Opinion by Johnson, P, 


——_>—___—_ 


COURT OF APPEALS DECISIONS. 
|= following decisions were handed down Tues- 
day, Oct. 28, 1890: 


FIRST DIVISION. 


Judgments affirmed with costs—Geo. F. Bassett and 
others, appellants, v. Frank Leslie, impieaded, etc., re- 
spondent; Wm. H. Bierds, appellant, v. Harry C. More, 
respondent; Jacob Weeks Cornwall, appellant, v. Wm. 
A. Parke and others, respondents; Jacob Cartright, 
respondent, v. Village of Mt. Vernon, appellant; Es- 
telle C. Church, respondent, v. Harry B. Orsland, ap- 
pellant; Henry B. Dukes, respondent, v. Eastern Dis- 





tilling Company, appellant; Patrick Flaherty, re- 
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spondent, v. Henry C. Miner and others, appellants; 
Francis H. Ferry, respondent, v. Manhattan Railway 
Co., appellant; Emil Greeff and others, appellants, v. 
Emil Dieckerhoff and cthers, respondents; Philip G. 
Haber, respondent, v. John W. Aitken, appellant; 
Mary J. Lyneh, respondent, v. Brooklyn City Rail- 
road Company, appellant; John Long, respondent, v. 
New York, Lake Erie and Western Railway, appel- 
lant; Dennis Maher, respondent, v. Mrs. G. W. Wil- 
son, appellant; Augustus W. Palles, respondent, v. 
Brooklyn City Railroad Compauy, appellant; Wm. B. 
Royce and others, respondents, v. Jennie C. T. Adams, 
appellant; Jamaica and Brooklyn Road Company, ap- 
pellant, v. City of Brooklyn, respondent; National 
Thread Company, respondent, v. Mansfield Silk and 
Thread Company and others, appellants; John A. Wil- 
son, respondent, v. James A. Wilson and others, ap- 
pellants.——Order of the General Term reversing judg- 
ment for defendant of the Circuit on verdict and 
granting new trial reversed and the judgment of the 
Circuit affirmed with costs in all courts to the defenud- 
ant—James C. Aiken and others, respondents, v. Rob- 
ert E. Westcott, appellant.—— Order of the General 
Term reversed and judgment ordered upon verdict of 
Special Term with costs to defendant in all courts — 
Sophie Lubrs, respondent, v. Anna Luhrs, appeljant. 
Order affirmed and judgment absolute ordered for 
defendant on the stipulation—In re application of the 
Rochester Electric Railway Company to acquire lands, 
ete.; Ann Maria Palmer, appellant, v. Gustav H. 
Sappl, respondent.—— Judgment reversed, new trial 
granted, costs to abide the event—John P. Craighead, 
respondent, v. Brooklyn City Railroad Company, ap- 
pellant.—— Motion for reargument denied with costs— 
National Bank of Gloucester, respondent, v. Johu Cox, 
ete., appellant; Solon Humphreys and another, re- 
spondents, v. New York, Lake Erie and Western Rauil- 
road Company and others, appellants.-— Motion to 
dismiss granted, with costs of appeal and $10 costs of 
motion—Post-Express Printing Company, respondent, 
v. Stephen Coursay, appellant. ——Motion to place on 





George F. Vielor and others, appellants. 


SECOND DIVISION. 

Judgment affirmed with costs—Mary F. Ames, an in- 
fant, respondent, v. Broadway and Ninth Avenue 
Railroad Company, appellant; Robert Baxter, re- 
spondent, v. Charles S. Smith and others, appellants; 
Eugene J. Chaude, respondent, v. Charles D. Shepard, 
appellant; Horace B. Claflin and others, appellants. v. 
William B. Barnum and others, respondents; Julius S. 
Dresser, respondent, v. United States Firemen’s Insur- 
ance Company and others, appellants; Edward Gar- 
rett, respondent, v. City of Buffalo, appellant; Patrick 
J. Kelly, respondent, v. Robert E. J. Mills and another, 
appellants; Robert E. J. Mills and another, appellants, 
v. Patrick Kelly, respondent: Denton E. McGowan, 
appellant, v. Louis H. Gein and others, respondents; 
Michael McCarthy, respondent, v. James A. O'Hara; 
Raphael Springer and others, appellants, v. Bernard 
Schuitzler and another, respondents; John Sullivan 
and another, appellants, v. President and Trustees of 
the Village of Sing Sing, respondents; Adolphus D. 
Strauss and others, respondents, v. Tradesmen’s Na- 
tional Bank of New York, appellant; Joseph Upper 
and another, appellants, v. Calvin Scripture, respond- 
ent.— Judgment reversed, new trial granted, costs to 
abide the event—Mary T. Gillie, respondent, v. City 
of Lockport, appellant. Judgment reversed, new 
trial granted, with costs to abide the event unless the 
plaintiff, within twenty days, stipulate to reduce the 
judgment, deducting therefrom $691.43 with interest 
from January 4, 1879, in which case the judgment so 
reduced is affirmed without costs — William F. Law- 
rence and another, respondents, v. Aarion W. Harring- 











_ ee 
ton, appellant.——Orders affirmed with costs—In the 
matter of the application of Henry Jacoby for writ 
of alternative mandamus directed to the Congregatioy 
Kehilath Jeshurum; James McCoy, appellant, y, 
Francis Larkin, respondent. Appeal dismissed — 
August Eickelberg and others, respondents, v. Board 
of Health of the town of Newtown, appellant.— Mo. 
tion to amend remittitur amended so as to award 
costs in this court to the appellant in the same of ay 





| affirmance of the judgment — Margaret D. Griswold, 


respondent, v. Metropolitan Elevated Railway Com. 
pany and Manhattan Railway Company, appellants, 





NOTES. 
‘OO far as I can understand it, the appellant's con. 
tention is.” ete. Gray, J., Van Axte v. Fisher, 
117 N. Y. 402. 

“The case is so clear and free from doubt that it 
would be a waste of time to cite or comment upon the 
authorities.”” Earl, J., Secor v. Clark, 117 N. Y. 350, re. 
versing General Term. 


“A bare statement of the facts of this case will show 
that grave injustice has been done to the rights of the 
infants who appeal.”’ Finch, J., in Matter of McComb, 
117 N. Y. 380, reversing General Term and surrogate, 


‘*Stages drawn by two horses were run on Third aye- 
nue in the city of New York, each of which paid tothe 
city an annual license fee,’ etc. Head note, Mayor, 
ete. v. Third Ave. R. Co., 117 N. Y. 404. Which paid 
the fee, the stages or the horses? 


In a recent case, witty Judge Brady says of a stay 
of proceedings, that respondent’s counsel contended 
that it “ was obtained to enable the appellants’ coun- 
sel to go on a fishing excursion, a source of pleasure, 
which while it is an innocent and exciting pastime 
and should be encouraged for its gratifying results, 
though not always truthfully told, should not be made 


calendar denied with costs--Ellis H. Roberts & Co. v. | bo dagend agen Recnsselen of Sutuiel porn 


suppose the judge did not refer to any thing in the 
nature of a bill of discovery. 


In Territory v. Bannigan, Dakota Supreme Court, 
Bennett, J., says: ‘*‘ We have no disposition nor wish 
to abandon the well-trodden highways of judicial con- 
struction, along which for so many cycles have been 
heard the foot-falls of genius, for the obscure and in- 
tricate bridle-paths blazed out by a few bold and dar- 
ing adventurers, who seem to be in search of scenery 
rather than safety, and who prefer the mists of specu- 
lation to the sunlight on the mountain tops of experi- 
ence. Nor are we anxious to create for the opinions of 
this court a species of cheap notoriety by arraying our- 
selves against the best legal thought of the past and 
present, in overturning principles and precedents sane- 
tioned alike by reason and common sense, and which 
have received the support and enlightened judgment 
of the brightest and clearest intellects that have ever 
adorned the bench or guided the author’s pen. The 
mere love of novelty, or the vain ambition to be con- 
sidered original, do not furnish a sufficient apology for 
departing from the well-settled forms and principles 
of pleading and procedure in criminal cases, when such 
departure is not made necessary by some legislative 
enactment, or dictated by sound considerations affect- 
ing the better administration of justice. Certainty and 
stability in the rules governing judicial proceedings 
should never be sacrificed to bypercritical nicety in 
phraseology or pedantic finessing in the use of words. 
Stare decisis is a maxim founded in wisdom, and, when 
intelligently applied and adhered to with a sound dis 
cretion, wili ‘ frae monie a blunder free us, and foolish 
notion.’”’ We fear Mr. Carter would consider Judge 
Bennett very unenterprising and inelastic. 
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CURRENT TOPICS. 


T seems like the irony of fate that the longest 
| editorials which we have written in some years, 
orare likely to write, are on the subject of Sur- 
plusage. The views on this subject recently given 
in these columns have drawn out some conflicting 
counsel from lawyers in regard to judicial opinions. 
One of our correspondents severely criticizes the 
long-windedness of the judges, and advises them to 
take a reef in their rhetoric; while another seems 
to think that opinions are not too long if well 
written, and urges the judges to dip their pens in 
the prismatic hues which used to shine on Judge 
Folger’s pages. It is a fact, by the way, perhaps 
little known, that the judge was accustomed to sup- 
press more of his alleged rainbow work than any 
other judge of his time, the reporter’s pigeon-holes 
being stuffed with voluminous opinions marked by 
him ‘not to be reported.” We must say that we 
hardly think Judge Folger is correctly described by 
that correspondent, or that he indulged in rhetoric 
for the sake of display. But we have been waiting 
several weeks for some judge to come to the rescue 
of his brethren and rebuke the bar for their long- 
windedness. Perhaps they have been, too busy in 
reading the lawyers’ briefs to find time to retort. 
So we will retort for them. Lawyer, heal thyself. 
It gives us pleasure to see the worm turn for once, 
asindicated in the following extract: ‘‘ This is a 
motion for a reargument ” (by Judge Comstock), 
“and is supported by bricfs which cover two hun- 
dred and twenty-nine printed pages, or more than 
forty times the length of the opinion which they 
criticize. The unusual and discouraging volume of 
the argument has not however prevented its peru- 
sal.” By Finch, J., in Pharis v. Gere, 112 N. Y. 
409. Judge Comstock, in that brief, observed, 
“with a touch of mild sarcasm,” as Judge Finch 
says, “that prolixity cannot, in legal judgment, be 
predicated of the opinion of this court.” For two 
years and a half we have been engaged in reading 
all the briefs in the Court of Appeals. Not that we 
have read all of every one with our eyes, but with 
eyes or fingers we have read them down to volume 
110. Not those skeletons presented by Mr. Sickels 
in his reports, but the original bones hung up in the 
State Library. They are.not all bones of giants, 
and many of them are very dry, and emit a ghastly 
rattling when handled. Nobody else ever went 
through this task, and we are not doing it for fun, 
These arguments, with the cases, are contained in 
enormous volumes, one of which almost requires a 
Vapitol derrick to raise it, and probably weighs 
more than an equal bulk of that famous carved oak 
which went into the new ceiling of the Assembly 
chamber, If Doctor Johnson had possessed one of 
these instead of that other book to throw at the 

Vor. 42 — No. 19. 








polecat, and if Luther had owned one instead of 
that inkstand to hurl at the devil, there would have 
been somewhat less of bad smell and much less of 
devilry in the world. And then the number of 
them! Volume 1123 was the last we went over, and 
there are more to follow. The idea of calling these 
arguments ‘‘ briefs” is very funny. As time goes 
on they grow longer, because there are more cases 
to be cited, explained, distinguished, denounced or 
lauded. Frequently opposing counsel cite the same 
case, and we dare say they are both right. Many 
of the briefs are able and interesting, and once ina 
while they are lighted up by a glimpse of scholar- 
ship, wit, humor or originality which earns them an 
immortalizing reference in the ALBANY Law Jour- 
NAL. But they are almost always too long. Itisa 
great deal better to stop talking and arguing when 
the court wish you would go on, than to continue 
after the court wish you would stop. Many of the 
briefs — perhaps we should not be grossly wrong 1f 
we said all of them —are far longer than the opin- 
ions which they draw out, and which are some- 
times criticized by the lawyers for their verbose- 
ness, But the lawyers will plead that these huge 
volumes are not mainly made up of the briefs — 
that the cases form the larger bulk. We hope they 
will say so, for that will enable us to retort that the 
cases are almost invariably much too iong either for 
necessity or policy. Weary pages of evidence that 
has nothing to do with the case, put in by men who 
are not sure of what they want, in direct defiance 
or forgetfulness of the rule of the court, make up 
many tons of this tedious matter which is useless to 
everybody but the printer. Why do not the Legis- 
lature enact a law adopting a ‘‘short form” of 
appeal book, or enact that for an appeal book 
exceeding a number of pages certified by the appel- 
late court to be reasonable counsel shall pay a tax 
or suffer a fine proportioned to the number of unnec- 
essary pages? Overmuch ‘‘importunity ” in our 
courts cannot prevail except with ‘‘ unjust judges,” 
and we should suppose it wouid influence even them 
against the rashly importunate lawyer. 





It seems that Surplusage in England in the 
reports has grown to such an evil that its effects are 
reckoned by cubic feet. Here is the Solicitors’ 
Journal echoing our yearning for ‘‘a noiseless court, 
which like noiseless powder, shall ake no report,” 
and adding: ‘‘Such would be the fitting fate of 
perhaps ten thousand of the twenty thousand cases 
at least which the Council of Law Reporting, in 
their two hundred and forty voiumes, have show- 
ered on the long-suffering profession is England. 
The grievous abuse of the unnecessary multiplica- 
tion of reports rests mainly with the council, for so 
long as the Law Reports continue to report cases in 
the lavish way at present in vogue, the other cur- 
rent reports ure compelled to follow suit. * * * 
The space in a solicitor’s office, owing to the room 
occupied by papers, is necessarily very limited and 
of extreme value; yet the council insist on adding 
several volumes a year to his library, containing the 
very same cases as are reported in the Weekly 
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Reporter in one compact volume.” And speaking 
of a former series of reports: ** Taking one of the 
volumes at hazard, we find three hundred and fifty- 
one pages as against seven hundred in the corre- 
sponding volume of reports of a court a door or two 
off. The difference was of course that the thin vol- 
umes only reported cases which a lawyer required. 
it would be infinitely more for the interests of the 
profession it the Ccuncil of Law Reporting, instead 
of inflicting on them the grave inconvenience of a 
change of citation, were to turn their attention to 
reducing the bulk of their reports.” 


Now while we are hammering away at this abuse 
of Surplusage, it is very discouraging to observe in 
high quarters a disposition tc encourage the abuse 
and punish those apostles who would do away with 
it. We learn from the Journal of Jurisprudence and 
Scottish Law Magazine that 


‘Last month, Herbert Wadsworth, described as as- 
sistant postmaster at Milnsbridge, was mulcted by the 
Huddersfield magistrates in the not exorbitant fine of 
£2 and costa, ineach of two charges of altering tele- 
grams with intent to defraud. Do not let it be sup- 
posed that Herbert transmitted inaccurate racing tips 
ot erroneous stock exchange prices, with the view of 
doing a stroke of business on his own account at the 
expense of a deluded recipient. That would have been 
toc clumsy for a man of his skill; and would have been 
merely the ordinary and familiar trick of lying. Mr. 
Wadsworth’s plan was at once more brilliant and less 
ofa fraud. When long telegrams were handed in at 
bis office, he condensed them and pocketed the differ- 
ence! He has the gift of conciseness, and it has cost 
him dear. Heis a precisian and purist in so far as the 
English tongue is concerned; and he has had to pay 
(£4 and costs) for giving play to his aversion for ver- 
bosity and an inflated telegraphic style. The offense 
(the first of the kind) is an odd one. The post-office 
department of the United Kingdom draws a consider- 
able revenue from the stupidity and longwindedness 
of senders of telegrams—a shady but legitimate source 
ot income. Mr. Herbert Wadsworth constitutes him- 
self « middleman. ‘If the sender of this telegram 
could express his meaning succinctly,’ says Herbert, 
‘ the post-office would not be entitled to get that money. 
Heaven having blessed me with a power of abridg- 
ment, I shall express this gentleman’s meaning suc- 
cinctly, and the post-office will not be entitled to the 
money.’ ” 


Mr. Wadsworth possibly has been a little under- 
hand, but he has a good idea, and the government 
ought to set him at the law and the lawyers. His 
talent is a worthy one, and deserves encouragement 
in a proper channel, just as the most potent poisons 
are put to beneficial medical use by the modern 
schools of physic. 


The struggle to get into Mr. Justice Miller’s 
empty gown was begun before tiiat garment had 
fairly lost the impress of his form. Ever so many 
are ready and anxious to rattle around in his place. 
We may as well say at the outset that we are not in 
favor of Mrs. Elizabeth Cady Stanton, who has 
been named for the place by some sort of a society 
in Washington. Mrs, Stanton is an excellent man 


in her way, and would look sweet in the judicial 
gown, but we do not understand that she 1s a law- 


meee) 


the proper discharge of judicial duties. Mr, Henry 
Hitchcock, of St. Louis, is a very fit person for the 
post in residence, age, attainments, reputation, cag 
of mind and dignity and weight of character, We 
know nothing of his politics, and we suppose the 
president would be apt to name a Republican, and 
that the Senate would not be apt to confirm a Demo. 
erat. Mr. Hitchcock is widely known by his fre. 
quent appearance in the annual meetings of the 
American Bar Association, and his address at the 
judicial centenary last winter produced a very 
favorable impression. His name was warmly urged 
at the time of the last vacancy, and his eminent 
qualifications were everywhere conceded. Perhaps 
the president can do as well by naming some other 
man, but we are certain he can do no better, and no 
other now occurs to us so well deserving in every 
point of view, and so entirely unobjectionable, 

The London Law Times, speaking of some remarks 
of ours on the /it de justice, says ‘‘the ALBANY Law 
JOURNAL can very rarely be serious.” Our trans. 
atlantic cousin is wrong. We are almost always 
serious when we read his pages, useful but not enter. 
taining. But he pays us a great compliment. Itis 
our heart’s desire and great object in life to con- 
vince people, professional and lay, that the law is 
not necessarily stupid and dry, despite the efforts of 
most lawyers to make it appear otherwise. The lack 
of humor is a serious defect inthe human character, 
The very greatest lawyers have been wits or humor- 
ous men. Erskine and Choate were notable exan- 
ples. In fact we have never known more than one 
great advocate who was not witty. Chief Justice 
Bleckley’s luminous opinions are none tlie worse for 
the flashes of shrewd humor which so often appear 
in them, Even the great Marshall had some fun in 
him — witness his joke about the madeira and the 
jurisdiction of his court. Those sparks of humor 
which we find in the briefs of counsel in the Court 
of Appeals enliven the situation like an oasis in the 
f Sahara or the first glimmer of the sun at the end of 
the Arctic night. We seriously believe that the 
best way to teach law is to emphasize its humor, if 
it has any. The student wili forget many dull 
cases, never a funny one. Wisdon is not necessarily 
sober-faced. Abraham Lincoln did not find her so, 
nor did Shakespeare. Our contemporary may 
depend upon it that we are frequently most serious 
when we are striving to be funniest. But a 
Chauncey Depew would say, it is always a serious 
undertaking to make an Englishman understand 4 
joke. The remark of the Times, by the way, was in 
an article attributing to ‘‘ another Rochester lawyer” 
(Mr. Perkins) a paragraph which we copied from & 
review which complained of Mr. Perkins’ book that 
the paragraph was not in it! 
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NOTES OF CASES. 





N People, ex rel. Trafford, v. Trafford, a contro- 





versy between the relator and his wife concert 





yer, and some knowledge of law is indispensable tg. 
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ing the custody of their daughter Lucy, five years 
old, the parents being separated, Judge Lewis, of 
the New York Supreme Court, delivered an interest- 
ing opinion upon his decision, awarding the custody 
to the child's grandparents, there being solid objec- 


. tions to the father, and the mother being objection- 


able for the reason disclosed in the following 


, extracts: ‘¢Mrs. Trafford shortly after she left her 


home sent Lucy to the home of her grandfather 
Trafford, where she remained for three or four 
months, and until last spring, she retaining the cus- 
tody of the other child. This daughter was taken 
sick last spring and died; and Mrs. Trafford called 
at her husband’s house and requested that Lucy be 
allowed to go to her house to see her dead sister. 
This request was refused by the father, partly on 
account of indignant feelings on his part and that 
of the grandparents, arising out of the fact that the 
mother had caused the child to be treated during 
her sickness by a Christian scientist instead of a 
regular physician. Mrs, Trafford after her request 
was refused went to the house where Lucy was, in 
company with her brothers and several of her 
boarders, and with their assistance forcibly took the 
child from the relator and took her to her house, 
and these proceedings were then instituted, The 
respondent is a believer, it seems, in that system of 
treating the sick, known as Christian science, 
which, as I understand, consists, in the main, in 
prayer for the restoration of the sick. The deceased 
child was taken with spasms which continued some 
twenty-four hours, and until she died. The respond- 
ent called a Christian scientist to treat her; who, 
the evidence shows, sat by the child some eight 
hours while she was suffering constantly with 
spasms. No remedies were administered by her, 
unless silent prayer may be said to be a remedy, 
After the child had been in spasms some eight 
hours, its grandparents Trafford, learning of its 
sickness, remonstrated with the respondent as to 
the manner in which she had been treated; and at 
their request a physician was called. His remedies 
failing to help the child, he informed the friends 
that the patient he thought would die, and the 
mother thereupon, against its grandparent’s objec- 
tions, again called the Christian scientist, but the 
child died before she arrived. These facts are 
stated because they have had some influence upon 
my mind in deciding this question. Should I award 
the custody of Lucy to her mother, she would, if 
sick, probably be treated as her sister was. While 
Iwould not discredit or doubt the soothing, and 
hence perhaps beneficial influence of prayer upon 
the mind and feelings of an adult invalid, with the 
light given me, I think it unwise to make a person, 
entertaining such views of treating the sick, the 
custodian of a chiid so young as Lucy is.” Almost 
an exact precedent for this decision is furnished by 
Heinneman’s Appeal, 96 Penn. St. 112; S. C., 42 Am. 
Rep. 552, in which the custody of two young chil- 
dren was taken from the father and awarded to the 
grandparents, because he had refused to call a 
physician for his wife and three other children, sick 





of diphtheria, but had himself applied to them a 
treatment which consisted in pricking their skin with 
an instrument full of needles and then rubbing the 
parts with an irritating oil, by reason whereof they 
died. 


In Dougan v. State, Supreme Court of Indiana, 
September 20, 1890, it was held that a steamboat 
while engaged in carrying passengers on the Ohio 
river from one Indiana town to another is not en- 
gaged in inter-State commerce, though the voyage 
begins and ends at a city in Kentucky; and that 
carrying pleasure seekers to a picnic is not a work of 
necessity or charity, within the meaning of the 
Sunday law. The court said: ‘* Virginia gave Indiama 
jurisdiction over the Ohio river, and what Virginia 
gave Indiana accepted. Carlisle v. State, 32 Ind. 55; 
Sherlock v. Alling, 44 id. 184, So far as it was in the 
power of the State having original dominion to cede 
jurisdiction it did confer it upon Indiana, and the 
authority conferred by Virginia has been exercised 
by Indiana. Other States have exercised, for many 
years, similar jurisdiction under grants from Vir- 
ginia. McFall v. Com., 2 Metc. (Ky.) 394. The older 
authorities are all to the effect that one State may 
punish crimes committed upon a navigable stream, 
and near the line of the State. Carlisle v. State, 
supra ; People v. Tibbetts, 19 N. Y. 524; Parker v. 
Milidam Co., 20 Me. 356; Stoughton v. State, 5 Wis. 
295; Withers v. Buckley, 20 How. 86. In compara- 
tively recent decisions of the Supreme Court of the 
United States it is held that the States have juris- 
diction of no parrow extent over navigable streams 
along their respective borders, Bridge Co. v. Hatch, 
125 U. 8S. 7. See authorities in note 1, Elliott 
Roads & Streets, 26. Whether the recent decisions 
upon the subject of Federal authority in matters of 
inter-State commerce change the rule declared by the 
earlier decisions is a question it is not necessary to 
discuss, for no question of inter-State commerce arises 
in this case. A steamboat engaged in carrying per- 
sons to pleasure parties from point to point within 
the State is not engaged in commerce between the 
States. As the points at which the steamboat of 
which the appellant was the pilot received passen- 
gers and at which it discharged them are on the 
Indiana shore, there was no inter-State commerce, 
and the case falls within the decisions of the Su- 
preme Court of the United States which declare that 
over its local commerce a State has complete and 
exclusive jurisdiction. Sands v. Improvement Co., 
123 U. 8, 288. The steamboat on which the appel- 
lant was employed as a pilot was engaged in carry- 
ing passengers to and from pieasure parties. This 
is an admitted fact, for the word ‘ picnic’ imphes, 
in its usual and broad signification, a mere pleasure 
party. It is quite clear that such is its signification 
in this instance. We are not therefore in the 


remotest degree concerned with any question rela- 
tive to the lawfuiness of carrying persons to relig- 
ious exercises on charitable missions, or on excursions 
to secure pure air und rest, conducted by persons 
out of health or overworked, or by persons engaged 
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in any work of necessity; nor are we indeed con- | 
cerned with any question relative to the carrying of 
persons to attend business requiring prompt atten- 
tion. We do not seek any general rule, for the case 
before us requires of us a decision upon the single | 
question whether it is lawful to carry persons to and | 
from pleasure parties on Sunday. It is not indeed | 
within the power of the courts to lay down any | 
general rule for the government of all cases, since 
to a very great extent each case of this kind must 
depend upon its own particular facts. A case takes 
its color and texture from the facts of the particular 
instance, and not from generalities. Edgerton v. 
State, 67 Ind. 588, Our statute declares that any 
person over fourteen years of age ‘found at common 
labor, or engaged in his usual avocation (works of 
necessity and charity alone excepted), on Sunday, 
shall be fined in any sum not more than ten nor less 
than one dollar.’ Rev. St., § 2000. We are far within 
the doctrine asserted by the decided cases when we 
affirm that carrying persons for pleasure solely is 
not a work of necessity or charity. It has been held 
by some of the courts that the exception contained 
in the statute cannot be enlarged to include mere 
mutters of business. Davis v. Somerville, 128 Mass. 
594; Smith v. Railroad Co., 120 id. 490. Other cases 
somewhat modify this doctrine, and assert that ordi- 
nary business where there is no urgency is not within 
the exception, but that the business in a particular 
instance may be of such a peculiar character, or of 
such an urgent nature, as to be within the excep- 
tion. Ungericht v. State, 119 Ind. 379; Telegraph 
Co. v. Yopst, 118 id, 248; Telegraph Co. v. Wilson, 
108 id. 808; Yonoski v. State, 79 id. 393; Rogers 
v. Telegraph Co., 78 id. 169; Turner v. State, 67 
id. 595; Wilkinson v. State, 59 id. 416; Crocket 
v. State, 33 id. 416; Morris v. State, 31 id. 189; 
Me Gatrick v. Wason, 4 Ohio St. 566; Hennersdorf v 
State, 25 Tex. App. 599; Divon v. State, 76 
Ala. 89; Murray v. Com., 24 Penn. St. 270; T'roe- 
wert v. Decker, 51 Wis. 46; State v. Goff, 20 Ark. 
289. But the appellant can get no assistance from 
the cases which tlius relax and liberalize the rule by 
enlarging the exception, for carrying persons for 
their own pleasure is not business at all, much less 
is it business of an urgent nature, demanding 
prompt action. The most liberal courts do not ex- 
tend the rule to all matters of business, but restrict 
it to business of a nature reasonably requiring prompt 
action, and the line of reasoning adopted by those 
courts very clearly shows that such cases as this 
cannot be brought within the statutory exception. 
It is held in well-reasoned cases that the exception 
cannot be so extended as to include mere matters 
of convenience. Mueller v. State, 76 Ind. 310; 
Bucher v. Railroad Co., 131 Mass. 156; Johnston v. 
Com., 22 Penn. St. 102; Allen v. Duffie, 43 Mich. 1. 
It is very clear to us that under the law as declared 
by the authorities to which we have referred, the 
exception cannot be so extended.” 


In Mitchell v. Thorne, 57 Hun, 405, it was said: 
‘*The demurrer admits that plaintiffs’ ancestor se 





apart a portion of his lands asa burial place wherein 
many members of plaintiffs’ family have been buried, 
and that upon conveyance of the lands to defend. 
ant’s predecessor in title, said ancestor reserved to 
himself and his heirs forever the right of interment 
in the land set apart for that purpose, and also g 
right of way to the same; that plaintiffs’ ancestoris 
dead, and defendant is proceeding to level off the 
graves, tear down head-stones, destroy the inclosing 
fence, and threatens to continue said acts, The 
complaint does not aver that plaintiffs’ ancestor died 
intestate, and defendant argues that in the absence 
of such allegation it does not appear that plaintiffs 
have any right of property in the cemetery, and that 
in the absence of such right this action cannot be 
maintained. This view prevailed at Special Term, 
But we are of opinion that the right of a descend. 
ant to appeal to a court of equity to prevent a dese. 
cration of his ancestor’s grave does not depend upon 
the intestacy of the ancestor. The religious sensi. 
bility of the living in respect to the repose. of the 
dead and the protection that will be extended toit 
by a court of chancery does not depend strictly 
upon statutes. The wife has the first right to bury 
her husband, but that right does not exclude the 
right of his next of kin to take care that his place 
of burial, once established, shall be exempt from 
arbitrary interference. Pierce v. Proprietors, ete., 10 
R. I. 227; Wynkoop v. Wynkoop, 42 Penn. St. 293,” 


——_»—___—_- 


FISHERIES — INTERNATIONAL AND (CON. 
STITUTIONAL LAW — REPEAL OF STAT- 
UTE. 

MASSACHUSETTS SUPREME JUDICIAL COURT, SEPT. 

18, 1890. 


COMMONWEALTH V. MANCHESTER. 

Statutes of Massachusetts of 1886, chapter 192, which regu 
lates the use of nets or seines for taking fish in Buzzard’s 
bay—a bay wholly within the State, and whose mouth 
is less than two marine leagues in width, and hence 
within the boundaries and jurisdiction of the Common- 
wealth, is not in violation of the Constitution of the United 
States, article 3, section 2, clause 2, declaring that the ju 
dicial power of the United States extends “to all cases 
of admiralty and maritime jurisdiction.” 

Constitution of the United States, article 3, section 8, clause 
2, which confers on Congress the power to regulate com- 
merce with foreign nations and among the States, does 
not prohibit a State from regulating fisheries in the navi 
gable waters within its territory, where such regulation 
makes no discrimination in favor of its own citizens and 
against those of other States, and where there is no Fed- 
eral statute or treaty on the subject. 

Statutes of Massachusetts of 1886, chapter 192, which regulates 
the whole subject of using nets or seines for taking fish in 
Buzzard’s bay, repeals by implication so much of the 
Statutes of Massachusetts of 1865, chapter 212, as relates 
to the taking of menhaden by the use of a purse seine it 
the waters of that bay. 


()* report after verdict of guilty in Superior Court, 
Barnstable county. Edgar J. Sherman, J. 
George A. King and J. F. Jackson, for defendant. 
A. J. Waterman, Atty.-Gen., and H. C. Bliss, Asst. 

Atty.-Gen., for Commonwealth. 

Frevp, C. J. The defendant was complained of fot 
taking fish by the use of a purse seine in the waters of 
Buzzard’s bay within the jurisdiction of the Commolr 
wealth. It appears by the report that the point in 
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Buzzard's bay where the seine was used ‘‘ was within 
that part of Buzzard’s bay which the harbor and land 
commissioners, acting under the provisions of section 
2 of chapter 196 of the Acts of 1881, had, so far as they 
were capable of doing so, assigned to and made a part 
of the town of Falmouth; ”’ that the distance between 
the headlands at the mouth of Buzzard’s bay is ** more 
than one and less than two marine leagues ;”’ *‘ that the 
distance across said bay at the point where the acts of 
thedefendant were done is more than two marine 
jeagues, and the opposite points are in different 
counties.” The place “ was about, and not exceeding 
one mile and a quarter from a point on the shore mid- 
way from the north line of”? the town of Falmouth 
“to the south line of said town. Buzzard’s bay lies 
wholly within the territory of Massachusetts, having 
Barnstable county on the one side and Bristol and 
Plymouth counties on the other. The defendant of- 
fered evidence that he was fishing for menhaden only 
with a purse seine, and that the bottom of the sea 
“was not encroached upon or disturbed;”’ “that it 
was impossible to discern objects from one headland 
to the other at the mouth of Buzzard’s bay;” that he 
was a citizen of Rhode Island, and that the vessel upon 
which he was employed, and in connection with which 
he was using the seine, belonged to Newport, R. L., 
and had been *‘ duly enrolled and licensed at that port 
under the laws of the United States for carrying on 
the menhaden fishery.” 

It was contended at the trial, among other things, 
that the Statutes of 1886, chapter 192, under which the 
complaint was made, had not repealed the Statutes of 
1865, chapter 212, but this has not been argued in this 
court. Itis plain that the Statutes of 1886, chapter 
192, was intended to regulate the whole subject of 
using nets or seines for taking fish in the waters of 
Buzzard’s bay, and that by implication it repealed the 
Statutes of 1865, chapter 212, so far as that statute re- 
lated to the taking of menhaden by the use of a purse 
seine in the waters of that bay. The principal question 
argued here is, whether the place where the acts of the 
defendant were done was within the jurisdiction of 
the Commonwealth of Massachusetts. 

Public Statutes, chapter 1, sectious 1 and 2 are as 
follows: “Section 1. The territorial limits of this 
Commonwealth extend one marine league from its 
sea-shore at low-water mark. When an inlet or arm 
of the sea does not exceed two marine leagues between 
its headlands a straight line from one headland to the 
other is equivalent to the shore line. Sec. 2. The sov- 
ereignty and jurisdiction of the Commonwealth ex- 
tend to all places within the boundaries thereof, sub- 
ject tothe right of concurrent jurisdiction granted 
over places ceded to the United States.’’ Id., chapter 
2, section 1, contains the following provision: ‘The 
boundaries of counties bordering on the sea shall ex- 
tend to the line of the Commonwealth as defined in 
section 1, chapter 1.” And section 11, id., is as fol- 
lows: “The jurisdiction of counties separated by 
waters within the jurisdiction of the Commonwealth 
shall be concurrent upon and over such waters.” 
Statutes of 1881, chapter 196. which has been referred 
to, isas follows: ‘Section 1. The boundaries of cities 
and towns bordering upon the sea shall extend to the 
line of the Commonwealth as the same is defined in 
section 1 of chapter 1 of the General Statutes. Sec. 2. 
The harbor and land commissioners shall locate and 
define the courses of the boundary lines between adja- 
cent cities and towns bordering upon the sea, or upon 
arms of the sea, from high-water mark outward to the 
line of the Commonwealth as defined in said section 1, 
8 that the same shall conform as nearly as may be to 
the course of the boundary lines between said adjacent 
cities and towns on the land; and they shall file a re- 
Port of their duings with suitable plans and exhibits 
showing the boundary lines of any town by thei lo- 





cated and defined in the registry of deeds, in which 
deeds of real estate in such town are required to be re- 
corded, and also in the office of the secretary of the 
Commonwealth.”’ Section 1, chapter 1 of the General 
Statutes, contains the provisions which have been be- 
fore recited as now contained in Public Statutes, chap- 
ter 1, section 1, and chapter 22, sections 1 and 11. 
These provisions were first enacted by the Statutes of 
1859, chapter 289. Revised Statutes, chapter 1, section 
1, was as follows: “ Section 1. The sovereignty and 
jurisdiction of the Commonwealth extend to all places 
within the boundaries thereof, subject only to such 
rights of concurrent jurisdiction as have been or may 
be granted over any places ceded by the Common- 
wealth to the United States.” The boundaries of the 
Commonwealth on the sea were first exactly defined 
by the Statutes of 1859, chapter 289. The boundaries 
of the territory granted by the charter of the colony of 
New Plymouth, or of the territory included in the 
province charter, need not be particularly set forth. 
Buzzard’s bay was undoubtedly within the territory 
described in those charters. By the definitive treaty 
of peace “ his Britannic majesty acknowledges the said 
United States, viz.. New Hampshire, Massachusetts 
Bay, etc., to be free, sovereign and independent 
States; that he treats with them as such; and for 
himself, his heirs and successors, relinquishes all 
claims to the government, property and territorial 
rights of the same and every part thereof.’’ If Massa- 
chusetts had become an independent nation there can 
be no doubt, we think, that her boundaries on the sea, as 
she has defined them by the statutes, would be acknowl- 
edged by all foreign nations, and that her right to con- 
trol the fisheries within these boundaries would be 
conceded. It has often been a matter of controversy 
bow far a nation has a right to control the fisheries on 
its sea-coast, and in the bays and arms of the sea 
within its territory, but the limits of this right have 
never been placed at less than a marine league from 
the coast on the open sea, and bays wholly within the 
territory of a nation, the headlands of which are not 
more than six geographical miles apart, ‘have always 
been regarded as a part of the territory of the nation 
in which they lie. More extensive rights in these re- 
spects have been and are now claimed by some na- 
tions, but so far as we are aware, all nations concede 
to each other the right to control the fisheries within 
a marine league of the coast, and in bays within the 
territory, the headlands of which are not more than 
two marine leagues apart. In the proceedings of the 
Halifax commission under the treaty of Washington 
of May 8, 1871, where it was for the interest of the 
United States to claim against Great Britain independ- 
ently of treaties as extensive rights of fishing as could 
be maintained, the claim was stated in the answer on 
behalf of the United States as follows: ‘It becomes 
necessary at the outset to inquire what rights Ameri- 
can fishermen and those of other nations possess, in- 
dependently of treaty, upon the ground that the sea 
is the common property of all mankind. For the pur- 
poses of fishing, the territorial waters of every country 
along the sea-coast extend three miles from low-water 
mark, and beyond is the open ocean free to all. In the 
case of bays and gulfs such only are territorial waters 
as do not exceed six miles in width at the mouth upon 
a straight line measured from headland to headland. 
All larger bodies of water connected with the open sea 
form a part of it. And whenever the mouth of a 
bay or gulf exceeds the maximum width of six miles at 
its mouth, and so Joses the character of territorial or 
inland waters, the jurisdictional or proprietary line 
for the purpose of excluding foreigners from fishing is 
measured along the shore of the bay according to its 
sinuosities, and the limit of exclusion is three miles 
from low-water mark.’’ House Rep. U. S., 2d Sess. 
45th Cong. Ex. Doc. No. 89, p. 120. The government 
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of Canada had been instructed by the government of 
Great Britain on April 12, 1866, “* that American fisher- 
men should not be interfered with either by notice or 
otherwise unless found within three miles of the shore 
or within three miles of a line drawn across the mouth 
of a bay or creek which is less than ten geographical 
miles in width, in conformity with the arrangement 
made with France in 1839,”’ but afterward the British 
government issued instructions “that the United 
States fishermen will not be for the present prevented 
from fishing except within three miles of the land or 
in bays which are less than six miles broad at the 
mouth.’’ Id. 120,121. It is true that Mr. Dana, coun- 
sel for the United States, contended in argument, with 
reference to the right to fish in the open sea, “ that the 
deep sea fishermen pursuing the free-swimming fish of 
the ocean with his net or his leaded line not touching 
shores or troubling the bottom of the sea is no tres- 
passer, though he approach within three miles of a 
coust, by any established, recognized law of all na 
tions.” Page 1654, id. This contention however did 
not touch the right to fish in bays or arms of the sea, 
and it was not the claim actually made by the United 
States before the commission. ‘This is stated in the 
answer and in the brief of the United States. The an- 
swer does not allude to any such position as that taken 
by Mr. Dana in his closing argument, but in the brief 
it is said: ‘‘ Many authorities maintain that whenever 
under the law of nations any part of the sea is free for 
navigation, it is likewise free for fishing for those who 
sail over its surface. But without insisting upon this, 
the inevitable conclusion is that prior to the treaty of 
Washington the fishermen of the United States, as 
well as those of all other nations, could rightfully fish 
in the open sea more than three miles from the coast, 
and could also fish at the same distance from the shore 
in all bays more than six miles in width measured ina 
straight line from headland to headland.” Page 166, 
id. 

The counsel for the defendant in the case at bar place 
much reliance upon the decision in Queen v. Keyn, 2 
Exch. Div. 63. In that case the defendant was the of- 
ficer in command of the Franconia, aGerman steamer, 
which at a point “ one mile and one-tenth of a mile S. 
S. E. from Dover pier head, and within two and a half 
miles from Dover beach,”’ in the English channel, ran 
down and sunk the British steamer Strathclyde, and 
one of the Strathe/yde’s passengers was drowned. The 
defendant was indicted in the Central Criminal Court 
for manslaughter. The question was whether the of- 
fense was committed within the jurisdiction of the 
admiralty, the Central Criminal Court having juris- 
diction to hear and determine any offense alleged ** to 
have been committed within the jurisdiction of the 
admiralty of England.” , A majority of the court held 
that the offense was committed on the German 
steamer, and not on the British steamer, and that un- 
der the laws then existing there was no admiralty jur- 
isdiction Over an offense committed by a foreigner on 
a foreign ship on the open sea, whether within or 
without a marine league from the shore of England. 
In consequence of this decision Parliament passed the 
statute of 41 and 42 Victoria, chapter 73. By that act 
it was declared that “for the purpose of any offense 
declared by this act to be within the jurisdiction of 
the admiralty any part of the open sea within oue ma- 
rine league of the coast, measured from low-water 
mark, shall be deemed to be open sea within the terri- 
torial waters of her majesty’s dominions.’’ It is ob- 


vious that by this decision the court did not attempt 
to define the extent of the dominion of Great Britain 
over the open sea adjacent to the coast, but only the 
extent of the existing admiralty jurisdiction over of- 
fenses committed on the open sea. The courts of Eng- 
land would undoubtedly enforce any act of Parliament 





conferring upon them jurisdiction over offenses com- 








mitted anywhere. It is equally obvious that the de. 
cision has nothing to do with the right of contro] over 
fisheries in the open sea or in bays or arms of the geq, 
The case contains a great deal of learning upon the re. 
spective limits of the common law jurisdiction, and of 
the admiralty jurisdiction in England over crimes, ang 
upon the boundaries of counties in England under the 
laws then existing. These distinctions are immaterial 
in the case at bar, except with reference to the cop 
tention that the place where the acts complained of 
were done was within the admiralty jurisdiction of the 
courts of the United States. The boundaries of 
counties in Massachusetts may be defined by statute, 
and they may be made to extend over ail the territory 
of Massachusetts, whether it be sea or land, and if 
Massachusetts has a right to control the fisheries jy 
Buzzard's bay, offenses in violation of the regulations 
which the State may establish can be tried in any of 
its courts upon which it may confer jurisdiction. tis 
to be noticed however that in all the citations con. 
tained in the different opinions given in Queen v. Keyn, 
wherever the question of the right of fishery is referred 
to it is conceded that the control, to the extent at least 
of a marine league, belongs to the nation on whose 
coasts the fisheries are. The argument of Mr. Benja 
min, of counsel for the defendant, is not contained jn 
the report of the case, but from the statement of Mr 
Justice Lindley, found on page 90, id., it seems that he 
admitted that the dominion of a State over the seas 
adjoining its shore existed for the purpose of protect- 
ing ‘‘ its coast from the effects of hostilities between 
other nations which may be at war, the protection of 
its revenue and its fisheries, and the preservation of 
order by its police.” Lu Direct United States Cable Co, 
v. Anglo-American Tel. Co., L. R., 2 App. Cas. 394, it 
became necessary for the privy council to determine 
whether a point in Conception bay, Newfoundland, 
more than three miles from the shore, was a part of 
the territory of Newfoundland and within the juris 
diction of its Legislature. The average width of the 
bay ‘is about fifteen miles,’’ and the distance between 
the headlands is ‘‘rather more than twenty miles.” 
Lord Blackburn in delivering the opinion says (p. 416, 
id.): ‘* The question raised in this case, and to which 
their lordships confine their judgment, is as to the 
territorial dominion over a bay of the configuration 
and dimensions such as those of Conception bay above 
described. The few English common-law authorities 
on this point relate to the question as to where the 
boundary of counties ends, and the exclusive jurisdie- 
tion at common law of the Court of Admiralty begins, 
which is not precisely the same question as that under 
consideration; but this much is obvious, that when it 
is decided that any bay or estuary of any particular 
dimensions is or may be a part of an English county, 
and so completely within the realm of England, it is 
decided that a similar bay or estuary is or may be part 
of the territorial dominions of the country possessing 
the adjacent shores.’’ He cites the well-known lan- 
guage of Lord Hale: ‘‘ That arm or branch of the sea 
which lies within the fauces lerre where a man may 
reasonably discern between shore and shore is, or at 
least may be, within the body of a county, and there 
fore within the jurisdiction of the sheriff or coroner” 
—and comments upon its indefiniteness, and then cites 
the case of Reg. v. Cunningham, Bell Cr. Cas. 86, and 
says that in this case “this much was determined, that 
a place in the sea out’of any river and where the sea was 
more than ten miles wide was within the county of 
Glamorgan, and consequently, in every sense of the 
words, within the territory of Great Britain. Appar 
ently he was of opinion, that by most of the text 
writers on international law, Conception bay would 
be excluded from the territory of Newfoundland, and 
the part of the Bristol channel which in Reg. v. Cun- 
ningham was decided to be in the county of Glamor 
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gan would be excluded from the territory of Great 
Britain; but he decides that Conception bay is a part 
of the territory of Newfoundland, because the British 
government has exercised exclusive dominion over it 
with the acquiescence of other nations, and it has been 
declared by act of Parliament ‘‘to be part of the 
British territory, and part of the country made sub- 
ject to the Legislature of Newfoundland.” 

We regard it as established that as between nations 
the minimum limit of the territorial jurisdiction of a 
pation over tide-waters is a marine league from its 
coast, and that bays wholly within its territory not 
exceeding two marine leagues in width at the mouth 
are within this limit, and that included in this terri- 
torial jurisdiction is the right tocontrol over fisheries, 
whether the fish be migratory, free-swimming fish, or 
fish attached to or embedded in the soil. The open sea 
within this limit is, of course, subject to the common 
right of navigation, and all governments for the pur- 
pose of self protection in time of war, or for the pre- 
vention of frauds on its revenue, exercise an authority 
beyond this limit. We have no doubt that the British 
crown will claim the ownership of the soil in the bays 
andinthe vpen sea adjacent to the coast of Great 
Britain to at least this extent whenever there is any 
occasion to determine the ownership. The authorities 
are collected in Gould on Waters, part 1, chap. 1, 
$ 1-17 and notes. See also Neill v. Duke of Devon- 
shire, L. R., 8 App. Cas. 135; Gammell v. Commissioners, 
3Macq. H. L. Cas. 419; Mowat v. MeFee, 5 Can. Sup. 
(t. 66; Queen v. Cubitt, 22 Q. B. Div. 623; St. 46 & 47 
Viet., chap. 22. 

But itis argued that if the fisheries of Buzzard’s bay 
are within the control of either the State of Massa- 
chusetts or of the United States, this control by the 
Constitution of the United States is exclusively within 
the United States. The question is therefore whether 
the statutes of Massachusetts which have been cited 
are repugnant to the Constitution and laws of the 
United States. There is no belt of land under the sea 
adjacent to the coast which is the property of the 
United States and not the property of the States. It 
is conceded that the case of Dunham v. Lamphere, 3 
Gray, 268, is decisive of the case at bar if that case was 
correctly decided. That case was decided before the 
passage of the Statutes of 1859, chapter 289, and the 





place where the acts complained of were done was not | 


within a bay, but in the sea within one mile of Cravel 
island. Shaw, C. J., says, in the opinion: ‘ Being 
within a mile of the shore puts it beyond a doubt that 
itwas within the territorial limits of the State, al- 
though there might in many cases be some difficulty in 
ascertaining precisely where that limit is. We suppose 
the rule to be that these limits extend a marine 
league, or three geographical miles, from the shore, 
and in ascertaining the line of shore this limit does not 
follow each narrow inlet or arm of the sea, but when 
the inlet is so narrow that persons and objects can be 
discerned across it by the naked eye the line of terri- 
torial jurisdiction stretches across from one headland 
to the other of such inlet.”’ He then proceeds to dis- 
cuss the question ‘‘ whether the right of property and 
of dominion and government over the sea-coast 
fisheries, and all fisheries in tide-waters and arms of 
the sea, belong properly to the general government, or 
remain with the State government; and he concludes 
that “in the distribution of powers between the gen- 
eral and the State governments, * * * the right to 
the fisheries and the power to regulate the use of the 
fisheries on the coasts and in the tide-waters of the 
State” were left by the Constitution of the United 
States with the States, subject only to such powers as 
Congress may justly exercise in the regulation of com- 
Meree, foreign and domestic; ’’ and he says “that the 
exercise of both of these are not inconsistent, and 
therefore not in conflict with each other, was also set- 





tled by the Supreme Court of the United States in the 
case of Wilson v. Marsh Co., 2 Pet. 245.” In Dunham 
v. Lamphere the defendant was a citizen of Rhode Is- 
land, and the owner and master of a fishing vessel 
which had been duly licensed as a fishing vessel pur- 
suant to the laws of the United States, but it is said 
that this license did not affect the question. We are 
asked to consider this decision mainly %n the ground 
that the admiralty and maritime jurisdiction of the 
courts of the United States was not considered in the 
opinion. It has indeed been suggested that the recent 
decisions of the Supreme Court of the United States 
upon the power of Congress. ‘to regulate commerce 
with foreign nations, and among the several States, 
andj with the Indian tribes”? (Const. U. S., art. 1, § 8, 
cl. 2) require that this decision be reconsidered, but no 
recent decisions of that court have been cited which 
relate to the regulation and control of the fisheries 
within the territorial tide-waters of a State, and the 
decisions of that court which relate to this subject are 
considered hereafter, and they do not appear to be in 
conflict with the decision in Dunham v. Lamphere. The 
argument addressed to us is that by the Constitution 
of the United States the judicial power of the United 
States extends ‘‘to all cases of admiralty and mari- 
time jurisdiction ” (Const. U. S., art. 3, § 2, cl. 2); that 
this power is exclusive; that the case at bar is within 
this jurisdiction, and that therefore the courts of 
Massachusetts have no jurisdiction over it. It must, 
we think, be considered as settled that if land on the 
coast be reclaimed from the sea, or if piers or wharves 
be extended into the sea, such land and structures are 
a part of the territory of the State whose shores they 
adjoin. Pollard v. Hagan, 3 Wow. 212; Weber v. Com- 
missioners, 18 Wall. 57; Barney v. Keokuk, 94 U. S. 
324; Com. v. Roxbury, 9 Gray, 451; Com. v. Alger, 7 
Cush. 53; Boston v. Richardson, 105 Mass. 351; Mayor, 
ele., Vv. Menard, 23 Tex. 349. In McCready v. Virginia, 
94 U. S. 391, it is said in the opinion that ‘the precise 
question to be determined is whether the State of 
Virginia can prohibit the citizens of other States from 
planting oysters in Ware river, a stream in that State 
where the tide ebbs and flows, when its own citizens 
have that privilege. The principle has long been set- 
tled in this court that each State owns the beds of all 
tide-waters within its jurisdiction, unless they have 
been granted away. Pollurd yv. Hagen,3 How, 212; 
Smith v. Maryland, 18 id. 74; Mumford v. Wardwell, 6 
Wall. 423-436; Weber v. Commissioners, 18 id. 66. In 
like manner the States own the tide-waters themselves, 
and the fish in them, so far as they are capable of 
ownership, while running. For this purpose the State 
represetits its people, and the ownership is that of the 
people in their united sovereignty. Martin v. Wad- 
dell, 16 Pet. 410. The title thus held is subject to the 
paramount right of navigation, the regulation of which 
in respect to foreign and inter-State commerce, has 
been granted to the United States. There has been 
however no such grant of power over the fisheries. 
Thege remain under the exclusive control of the State, 
which has consequently the right in its discretion to 
appropriate its cide-waters and their beds to be used 
by its people as acommon for taking and cultivating 
fish, so far as it may be done without obstructing navi- 
gation. Such an appropriation is in effect nothing 
more than a regulation of the use by the people of 
their common property. The right which the people 
of the State thus acquire comes not from their citizen- 
ship alone, but from their citizenship and property 
combined. Itis in fact a property right, und not a 
mere privilege or immunity of citizenship. In Smith 
v. Maryland, 18 How. 74, every question was discussed 
which arises in the case at bar, except the question 
whether the place where the ucts of the present de- 
fendant were done was within the territory of Mas- 
sachusetts. In that case the plaintiff in error was 


; 
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a citizen of Pennsylvania, and owner of a sloop 
licensed to be employed in the coasting trade and fish- 
eries, which wus seized by the sheriff of Anne Arundel 
county in Maryland, while engaged in dredging for 
oysters in Chesapeake bay in violation of a statute of 
Maryland enacted for the purpose of preventing the 
destruction of oysters in the waters of that State. The 
questions presented and argued were whether that stat- 
ule was repugnant to the provisions of the Constitu- 
tion of the United States which grant to Congress the 
power to regulate commerce, or to those which declare 
that the judicial power of the United States shall ex- 
tend to all cases of admiralty and maritime jurisdic- 
tiou, or which declare that the citizens of each State 
** shall be entitled to all privileges and immunities of 
citizens in the several States.” Mr. Justice Curtis, in 
delivering the opinion, says: ‘* Whatever soil below 
low-water mark is the subject of exclusive propriety 
and ownership belongs to the State on whose mari- 
time border and within whose territory it lies, subject 
to any lawful grants of that soil by the State or the 


sovereign power which governed its territory before | 


the declaration of independence. Pollard v. Hagan, 3 
How. 212; Martin v. Waddell, 16 Pet. 367; Den v. 
Jersey Co., 15 How. 426. But this soil is held by the 
State not only subject to, but in some sense in trust 
for, the enjoyment of certain public rights, among 
which is the common liberty of taking fish, as well 
shell-fish as floating fish.”’ He also says that the stat- 
ute of Maryland does “‘not touch the subject of the 
common liberty of taking oysters save for the purpose 
of guarding it from injury to whomsoever it may be- 
long, and by whomsoever it may beenjoyed. Whether 
this liberty belongs exclusively to the citizens of the 
State of Maryland, or may lawfully be enjoyed in com- 
mon by all citizeus of the United States; whether this 
public use may be restricted by the State to its own 
citizens, or a part of them, or by force of the Constitu- 
tion of the United States must remain common to all 
citizens of the United States; whether the national 
government by a treaty or act of Congress can grant 
to foreigners the right to participate therein, or what 
in general are the limits of the trust upon which the 
State holds this soil, or its power to enforce and con- 
trol that trust—are matters wholly without the scope 
of this case, and upon which we give no opinion.” 
Upon the question of the admiralty jurisdiction he 
says: ‘‘ But we considered it to have been settled by 
this court in United States v. Bevans, 3 Wheat. 336, that 
this clause in the Constitution did not affect the juris- 
diction nor the legislative power of the States over so 
much of their territory as lies below high-water mark, 
save that they parted with the power so to legislate as 
to conflict with the admiralty jurisdiction or laws of 
the United States. As this law conflicts neither with 
the admiralty jurisdiction of any court of the United 
States conferred by Congress, nor with any law of Con- 
gress whatever, we are of opinion it is not repugnant 
to this clause of the Constitution.’’ He also held that 
it was not repugnant to the clause of the Consti- 
tution which conferred upon Congress the power to 
regulate commerce, and that the enrollment and 
license of the vessel conferred upon the plaintiff in 
error no right to violate the statute of Maryland. It is 
said in the opinion that ‘‘ no question was made in the 
court below whether the place in question be within 
the territory of the State. ‘The law is in terms limited 
to the waters of the State.” 

The question therefore did not arise ‘“ whether a 
voyage of a vessel licensed and enrolled for the coast- 
ing trade had been interrupted by force of a law of a 
State while on the high seas, and out of the territorial 
jurisdiction of such State.’* The dimensions of Chesa- 
peake bay do not appear in the report of the case, but 
it has been said that this bay is ‘twelve miles across 
at the ocean.’’ 1 Bish. Crim. Law (7th ed.), § 105. It 
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is a bay considerably larger than Buzzard’s bay, and is 
not wholly within the State of Maryland, although 
the point where Anne Arundel county bounds upon it 
it is wholly in that State. Haney v. Compton, 36 N. J, 
Law, 507; Corfield v. Coryell, 4 Wash. C. C. 371; Wesion, 
v. Sampson, 8 Cush. 347; Mahler v. Transportation Co, 
35 N. Y. 352; United States v. Smiley, 6 Sawy. 640. The 
argument from the grant of judicial power to the 
United States in all cases of admiralty and maritime 
jurisdiction proceeds upon the theory that the jy. 
risdiction thus granted is the jurisdiction as to sup. 
ject-matter and place which courts of admiralty exer. 
cised in England when the Constitution was adopted, 
and that this is an execlnsive jurisdiction, civil ang 
criminal, which is fixed, and cannot be changed by 
legislation. But in civil causes the jurisdiction both 
as to subject-matter and place is not exactly that of 
England at any time, and this jurisdiction can within 
certain limits be changed by Congress, and under the 


| existing laws personal suits on maritime contracts or 


for maritime torts can be maintained in the State 
courts, and the courts of the United States, merely by 
virtue of this grant of judicial power, have no criminal 
jurisdiction whatever. The criminal jurisdiction of 
the courts of the United States is wholly derived from 
the statutes of the United States. Butler v. Sleamship 
Co., 130 U. 8. 527; The Belfast, 7 Wall. 624; The Eagle, 
8 id. 15; Leon v. Galceran, 11 id. 185; Steamboat Co. y, 
Chase, 16 id. 522; 9 R. I. 419; Schoonmaker v. Gilmore, 
102 U.S. 118; Zusurance Co. v. Dunham, 11 Wall. 1; 
Ex parte Byers, 32 Fed. Rep. 404. In each of the cases 
of United States v. Bevans, 3 Wheat. 336, and of Com 
v. Peters, 12 Mete. 387, the place where the offense was 
committed was in Boston harbor, and it was held to 
be within the jurisdiction of Massachusetts, according 
to the meaning of the statutes of the United States 
which punished certain offenses committed upon the 
high seas, or in any river, haven, basin or bay “out of 
the jurisdiction of any particular State.”’ The test ap 
plied in Com. v. Peters, decided in the year 1847, was 
that the place was within a bay “‘ not so wide but that 
persons and objects on the one side can be discerned by 
the naked eye by persons on the opposite side,” and 
was therefore within the body of a county. In United 
States v. Bevans, Marshall, C. J., said: ‘* The jurisdie- 
tion of a State is co-extensive with its territory, co-ex- 
tensive with its legislative power. The place described 
is unquestionably within the original territory of 
Massachusetts. It is then within the jurisdiction of 
Massachusetts, unless that jurisdiction has been ceded 
to the United States.” There are no statutes of the 
United States which, as we construe them, purport to 
regulate the menhaden fisheries on the coast or within 
the bays of Massachusetts. The rights granted to 
British subjects by the treaties of June 5, 1854, and 
May 8, 1871, to take fish upon the shores of the United 
States had expired before the statute of Massachusetts 
was passed which the defendant is charged with vio- 
lating. If the place where the offense charged in this 
case was committed is within the general jurisdiction 
of Massachusetts, then according to the principles de 
clared in Smith v. Maryland, the statute in question is 
not repugnant to the Constitution and laws of the 
United States. The contention is that the jurisdiction 
of a State as between it and the United States must be 
confined to the body of counties, and that counties 
must be defined according to the customary English 
usage at the time of the adoption of the Constitution 
of the United States, and that by this usage counties 
were bounded by the margin of the open sea, and that 
as to bays and arms of the sea extending into the land 
only such or such parts were included in counties a 
were so narrow that objects could be distinctly seen 
from one shore to the other by the naked eye. Weure 
unable to find any indication anywhere that the cus 
tomary law of Eugland in regard to the boundaries of 
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counties was adopted by the Constitution of the United 
States as 2 measure to determine the territorial juris- 
diction of the States. The extent of the territorial ju- 
risdiction of Massachusetts over the sea adjacent to its 
coast is that of an independent nation, and except so 
far as any right of control over this territory has 
been granted to the United States, the control re- 
mains with the State. In United States v. Bevans, 
Marshall, C. J., in the opinion asks the following 
questions: ** Can the cession of all cases of admiralty 
aud maritime jurisdiction be construed into a cession 
of the waters on which those cases may arise? * * * 
As the powers of the respective governments now 
stand, if two citizens of Massachusetts step into shal- 
low water where the tide flows and fight a duel, are 
they not within the jurisdiction and punishable by the 
laws of Massachusetts?’’ It isa startling proposition 
that all persons who step into tide-water on the open 
coast of Massachusetts are, while they remain there, 
wholly beyond the jurisdiction of the State. The stat- 
utes of the United States define and punish but few 
offenses on the high seas, and unless other offenses 
when committed in the sea near the coast can be pun- 
ished by the States, there is a large immunity from 
punishment for acts which ought to be punishable as 
criminal. There ure reasons perhaps why the States 
should not exercise in all respects the same authority 
over the open sea near the shore as over bays wilhin 
their limits, and Congress or the courts of the United 
States might refuse to recognize the right of a State 
by statute to extend its territorial limits beyond what 
is generally recognized as the territorial limits of 
States by the law of nations. Within these limits we 
think a State can define its boundaries on the sea, and 
the boundaries of its counties, and by this test the 
Commonwealth of Massachusetts can include Buz- 
gard’s bay within the limits of its counties. The stat- 
utes of Massachusetts in regard to bays at least make 
definite boundaries which before the passage of the 
statutes were somewhat indefinite, and if it were 
necessary so to consider the statutes they might well 
be taken to be a definition of the distance which a per- 
son can see, although (the origin and history of the 
statutes has no connection with the Kuglish law con- 
cerning the boundaries of counties. It is to be noticed 
that Rhode Island and some other States have passed 
similar statutes defining their boundaries. Pub. St. 
R. L. 1882, chap. 1, $$ 1, 2; chap. 3, §6; Gould Waters, 
§16 and note. The waters ‘of Buzzard’s bay are, of 
course, navigable waters of the United States, and the 
jurisdiction of Massachusetts over them is necessarily 
limited. Com. v. King, 150 Mass. 221. But we have 
ho occasion to consider the power of the United States 
to regulate or control, either by treaty or legislation, 
the fisheries in these waters, because there are no ex- 
isting treaties or acts of Congress which seem to us to 
relate to the menhaden fisheries within such a bay. 
The statute of Massachusetts which the defendant is 
charged with violating is in terms confined to waters 
“within the jurisdiction of this Commonwealth,”’ and 
it was passed, we think, forthe preservation of the fish, 
and it makes no discrimination in favor of citizens of 
Massachustts and against citizens of other States. If 
there be a liberty of fishing for swimming fish in the 
navigable waters of the United States common to the 
inhabitants or the citizens of the United States, upon 
which we express no opinion, the statute may well be 
considered as an impartial and reasonable regulation 
of this liberty, and the subject is one which a State 
may well be permitted to regulate within its territory 
in the absence of any regulation by the United States. 
© preservation of fish, even although they are not 
used as food for human beings, but as food for other 
fish which are so used, is for the common benefit, and 
We are of opinion that the statute is not repugnant to 
the Constitution and the laws of the United States. 





We see no error in the rulings at the trial, and there 
must be judgment on the verdict. 
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GIFT — DELIVERY. 
ENGLISH COURT OF APPEAL, APRIL 28, 1890. 


CocHRANE v. Moore.* 


A gift by parol of a chattel capable of delivery does not pass 
the property to the donee without delivery. 
HIS was an appeal from the judgment of Lopes, L, 
J., sitting as a judge of the Queen’s Bench Divis- 
ion, at the trial before him without a jury. The lord 
justice gave judgment fur the defendant. The plain- 
tiff appealed. 


Addison, Q. C., and Henn Collins, Q. C. (Kisch with 
them), for plaintiff. 


Pollard and Hugh Mitchell, for defendant. 


Fry, L. J. The judgment I am about to read is that 
of Bowen, L. J., and myself. The question in this in- 
terpleader issue arises in respect of a sum of money 
representing one-fourth of the proceeds of a horse 
called Kilworth, sold by Messrs. Tattersall. The plain- 
tiff claims the money under a bill of sale executed by 
one Benzon, comprising this and other horses. The 
defendant claims it under an earlier gift of one-fourth 
of the horse to him by Benzon. The relevant facts, as 
they appear in the judgment of Lopes, L. J., and in 
that part of the evidence to which he attached cre- 
dence, are shortly as follows: The horse was in June, 
1888, the property of Benzon, and was kept at the 
stables of a trainer named Yates, in or near Paris, and 
on the 8th of that month was ridden in a steeplechase 
by Moore, a gentieman rider. In consequence, as it 
appears, of some accident, the horse was not declared 
the winner, and on the same day, according to the view 
of the evidence taken by the learned judge, Benzon by 
words of present gift gave to Moore, and Moore ac- 
cepted from Benzon, one undivided fourth part of this 
horse. A few days subsequently Benzon wrote to 
Yates, in whose stables the horse was, and told him of 
the gift to Moore. But he did not inform Moore, nor 
did Moore know of any communication to Yates of the 
fact of the gift. Ou the 9th of July, 1888, Cochrane ad- 
vanced £38,000 by way of loan to Benzon, and took from 
him a promissory note for £3,500, payable on the 9th of 
August following. On the 16th of July of the same 
year, Cochrane advanced to Benzon a further sum of 
£4,000, and took a promissory note for £4,800, payable 
on the 16th of September. On the 26th of July Coch- 
rane advanced to Benzon two sums of money: One, 
£1,680 10s. 11d. (to be paid to one Sherard, a trainer), 
and £745, making together £2,425 10s. 1ld. And onthe 
same day Benzon executed a bill of sale for £10,000, un- 
der which Cochrane claims. Kilworth and other horses 
were included in the schedule to this instrument. It is 
proved by the evidence of the witnesses, whom the 
learned judge believed, that before the execution of the 
bill of sale, Benzon, with the assistance of a friend, Mr. 
Powell, was going through the list of horses to be in- 
cluded in the schedule, and that when Kilworth was 
mentioned Powell spoke of Moore’s interest in the 
horse, and that thereupon a discussion arose as to what 
was to be done with it, and that Cochrane undertook 
that it should be ‘‘all right.’’ After this the bill of sale 
was executed by Benzon. On these facts, it was argued 
that there was no delivery and receipt of the one- 
fourth of the horse, and, consequently, that uo prop- 
erty in it passed by the gift. The learned judge bas 
however held that delivery is not indispensable to the 
validity of the gift. The proposition on which the lord 
justice proceeded may perhaps be stated thus: that 
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where a gift of a chaitel capable of delivery is made | 


per verba de presenti by a donor to a donee, and is as- 
sented to by the donee, and that assent is communi- 
cated to the donor by the donee, there is a perfect gift, 
which passes the pruperty without delivery of the chat- 
tel itself. This proposition is one of much importance, 
and has recently been the subject of some diversity of 
opinion. We therefore feel it incumbent upon us to 
examine it, even though it might be possible in the 
present case to avuid that examination. The proposi- 
tion adopted by the lord justice is in direct contradic- 
tion to the decision of the Court of King’s Bench in 
the year 1819 in Jrons v. Smallpiece,2 B. & Ald. 551. 
That case did not proceed upon the character of the 
words used, or upon the difference between verbu de 
presenti and verba de futuro, but upon the necessity of 
delivery to a gift otherwise sufficient. The case is a 
very strong one, because a court consisting of Lord 
Tenterden, C. J., and Best and Holroyd, JJ., refused 
a rule nisi, and all held delivery to be necessary. ‘The 
chief justice said: *‘ I am of opinion that, by the law of 
England, in order to transfer property by gift, there 
must either be a deed or instrument of gift, or there 
must be an actual delivery of the thing to the donee,” 
and he went on to refer to the case of Bunn v. Mark- 
ham, 2 Marsh, 582, as a strong authority. These obser- 
vations of the chief justice have created some diffi- 
culty. What did he mean by an instrument as con- 
trasted witha deed? If he meant that an instrument 
in writing not under seal was different from parol in 
respect of a gift infer vivos, he was probably in error; 
but if in speaking of the transfer of property by gift, 
he included gifts by will as well as gifts inter vivos, 
then by instrument he meant testamentary instru- 
ment, and his language was correct. Holroyd, J., was 
equally clear on the principal point: ‘‘In order to 
charge the property by a gift of this description” (by 
which we understand him to mean a gift inter vivos) 
**there must be a change of possession.” The correct- 
ness of the proposition thus laid down has been as- 
serted in many subsequent cases of high authority. 
Thus in Reeves v. Capper, 5 Bing. N. C. 136, the Court 
of Common Pleas under Tindal, C. J., referred to 
trons v. Smallpiece, 2 B. & Ald. 551, and the proposi- 
tion ‘‘that a verbal gift of chattels, unaccompanied 
with delivery of possession, passes no property to the 
donee’”’ as being good law and without the expression 
of any doubt. In 1849, in the case of Shower v. Pilck, 
4 Exch. 478, the same question came before the Court of 
Exchequer, and the court without hesitation affirmed 
the ruling of Lord Truro (then Wilde, C. J.) at Nisi 
Prius, and adopted the rule of /rons v. Smallpiece, 2 B. 
& Ald. 551. The alleged gift in question was per verba 
de futuro, but in respect of chattels then in the posses- 
sion of the intended donee. The gift was held open to 
both objections. ‘To pass the property,’’ said Alder- 
son, B., *‘ there must be both a gift and a delivery; 
here there is hardly a gift.’’ ‘There must be a deliv- 
ery to make the gift valid,’’ said Lord Cranworth (then 
Rolfe, B.); “here there isa mere statement that the 
goods which the defendant hus in her possession the 
owner will give her.” Again (in 1865) in Bourne v. 
Fosbrooke, 18 C. B. (N. 8.) 515, Erle, C. J., adopted the 
rule in /rons v. Smailpiece, 2 B. & Ald. 551, as un- 
doubted law; and in 1870, in Douglas v. Douglas, 22 L. 
T. Rep. (N. S$.) 127, the Court of Exchequer declined to 
consider whether they should overrule that case, and 
expressed a decided leaning in its favor. In Lreland, 
in like manner, the doctrine has been asserted, Lord 
Plunkett, as lord chancellor, holding delivery tu be 
the only admissible evidence of the gift of a personal 
chattel. Patterson v. Williams, L. & G. temp. Plunkett, 
9. We have thus a great body of authority in favor 
of the necessity of delivery; but, on the other hand, 
there are several authorities which require considera- 
tion. The first note of dissent was sounded in the year 
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1841, or twenty-two years after the decision of the case 
frons v. Smallpiece, 2 B. & Ald. 551, by Serjeant Man. 
ning in a note on the case of the London and Brightoy 
Railway Company v. Fairclough, 2 M. & G. 691, in whieh 
he impugned the accuracy of Lrons v. Smullpiece, ang 
asserted that after the acceptance of a gift by parol the 
estate is in the donee without any actual delivery of 
the chattel. The authorities cited in that note we shal] 
hereafter consider. In 1845, in Lunn v. Thornton, 1¢, 
B. 379, Maule, J., interlocutorily observed that he had 
always thought Lord Tenterden’s opinion in Jrong y, 
Smallpiece very remarkable, because by referring to in. 
struments of gift he left it to be inferred that an as. 
sigument might be otherwise than by deed. But be 
yond this his criticism did not proceed. To the report 
of this case Serjeant Manning appended a note similar 
to that in the second volume of Manning and Granger, 
Two years afterward (1847) Lord Wensleydale, in Ward 
v. Audland, 16 M. & W. 862, quoted the passage from 
Lord Tenterden’s judgment already cited, and ob 
served “that is not correct.” To which counsel replied 
by referring to the criticism of Maule, J., and the 
learned judge made no further observation. The criti- 
cism of the two learned judges was probably directed 
to the same point, namely, the use of the expression, 
* deed orinstrument."’ Lord Cranworth was presentas 
a baron of the Exchequer during the argument in Ward 
v. Andland, and, as we have seen, two years afterward 
unhesitatingly adapted /rons v. Smallpiece, and that 
without note or comment—a course which he would 
hardly have pursued if be knew that Lord Wensleydale 
considered the case itself bad law. In 1852, in the case 
of Flory v. Denny, 7 Exch. 581, where the authorities 
lastly cited were mentioned, Lord Wensleydale re 
ferred to the two notes of Serjeant Manning, and read 
a portion of the latter, but expressed no opinion as to 
the correctness or incorrectness of the conclusion. In 
1861 the case of Winter v. Winter, 4 L. T. Rep. (N. 8) 
639, came before the Court of Queen’s Bench. In that 
case a barge belonging to a father had been in the ae- 
tual possession of his son as his servant. The father 
gave the barge to the son, and he subsequently, with 
the father’s knowledge and assent, possessed and 
worked the barge as his own, and paid the wages of che 
crew. Wightman, J., upheld the title of the son on 
the ground of a change in the possession consequent 
on the gift. Crompton, J., onthe ground that actual 
delivery of the chattel is not necessary to a gift inter 
vivos, and that it was sufficient that the conduct of the 
parties showed that the ownership had been changed. 
Lord Blackburn (then Blackburn, J.) simply con- 
curred. What however is most to our present point, 
Crompton, J., said that although Jrons vy. Smallpiece 
and Shower v. Lilck, ubi sup., bad not been overruled, 
they had been hit hard by the subsequent cases. In 
1883 the case of Danby v. Tucker, 31 W. R. 578, came 
before Pollock, B., sitting as a judge of the Chancery 
Division, and he declined to follow the decision of 
Jrons v. Smallpiece, saying that he “certainly could 
not accede to the proposition generally that the actual 
delivery of a chattel is necessary to create a good gift 
inter vivos.” ‘‘The question to be determined,” be 
said, “is not whether there has been an actual hand- 
ing over of property manually, but whether, looking 
at all the surrounding circumstances of the case, and 
looking particularly at the nature and character of the 
chattel which is proposed to be given, there bas or has 
not been a clear intention expressed on the part of the 
donor to give and a clear intention ov the part of the 
recipient to receive and act upon such gift. Whenever 
such a case should arise again, [ am confident that that 
would be the basis of the decision of a court of com- 
mon law, and of course, the same result would follow 
in a court of equity.’’ Lastly (in 1885), Cave, J., in the 
case of Re Ridgway, 15 Q. B. Div. 447, expressed bis 
opinion “ that it is going too far to say that the reten 
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tion of possession by the donor is conclusive proof that 
there is no immediate present gift; although, un- 
doubtedly, unless explained or its effect destroyed by 
other circumstances, it is strong evidence against the 
existence of such an intention.” These two latter au- 
thorities have been followed by Lopes, L. J., in the case 
yow before us, feeling that when sitting as a judge of 
the first instance he could not rightly depart from 
them. There is thus some difference of judicial opin- 
ion as to the rule stated in /rons v. Smallpiece. We 
cannot think that the few recent decisions to which we 
have referred are enough to overrule the authority of 
that decision, and the cases which have followed it; 
but they make it desirable to inquire whether the law 
as declared before 1819 was in accordance with that 
decision, or with the judgment of Pollock, B., in Danby 
y. Tucker, ubi sup. This inquiry into the old law on 
the point is one of some difficulty, for it leads into 
rarely-trodden paths, where (as is very natural) we 
have not had the assistance of counsel, and where the 
materials for knowledge are for the most part undi- 
gested. The law enunciated by Bracton in his book 
“De acquirendo rerum dominio,” seems clear to the 
effect that no gift was complete without tradition of 
the subject of the gift. ‘* /tem oportet,”’ he says (vol. 1, 
p. 128), “ quod donationem sequatur rei traditio, etiam 
in vita donatoris et donatorii; alioquin dicelur talis do- 
natio potius nuda promissio quam donatio, et ex nuda 
promissione non nascitur actio, non magis quam ex 
nudo pucto, nom enim valet donatio imperfecta, nec char- 
te confectio, nec homagii captio cum omni solemnitate 





adhibita, nisi subsequuta fuerit seysina et traditio in | 


vila donatoris.”” And again, page 300: “ /tem non 
suficit chartum esse factam et signatam nist probetur 
donationem esse perfectam, et quod omnia, que dona- 


tionem faciunt, rité preecesserunt, et subsequutam esse | 


traditionem, alioqgui nunquam transferri potest res do- 
nita ad donatorium. Poterit enim homagium pre- 
cessisse, et quod charta rité facta sit, et vera et bona et 
cum solemnitate vecitata et audita, tamen nunquam 
valebit donatio nisi tunc demum cum fuerit traditio sub- 
sequuta, et sic poterit charta esse vera, sed sine facta sey- 
sina nuda.” And to the same effect is another passage 
in chapter 18, page 310.* In Bracton’s day, seizin was 
amost important element of the law of property in 
general; and, however strange it may sound to jurists 
of our day and country, the lawyers of that day 
applied the term as freely to a pig’s ham (Select 
Pleas in Manorial Courts, p. 142+); see also Pro- 
fessor Maitland’s papers on the Seizin of Chattels, the 
Beatitude of Seizin, and the Mystery of Seizin; Law 
Quarterly Rev., I, 324; II, 484; IV, 24, 286) as to a 
manor ora field. At that time the distinction between 
real and personal property had not yet grown up; the 
distinction then recognized was between things cor- 
poreal and things incorporeal; no action could then 
be maintained on a contract for the sale of goods, even 
for valuable consideration, unless under seal; the dis- 
tinction so familiar to us now between contracts and 
gifts had not fully developed itself. The law recog- 
nized seizin as the common incident of all property in 
corporeal things, and tradition or the delivery of that 
seizin from one man to another as essential to the 
transfer of the property in that thing, whether it were 
land or a horse, and whether by way of sale or of gift, 
and whether by word of mouth or by deed under seal. 
This necessity for delivery of seizin has disappeared 
from alarge part of the transactions known to our 
law ; but it has survived in the case of feoffments. Has 
italso survived in the case of gifts? It has been sug- 
gested that Bracton, whilst purporting to enunciate the 





*lem non valet donatw, nisi subse quatur traditio, quia 
non transfertur per homagium res data, nee per chartarum 
vel instrumentorum confectionem quamvis in publico fucrint 
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law of England, is really copying tae law of Rome, 
But by the law of Rome, at least since the time of Jus- 
tinian, gift had been a purely consensual transaction, 
and did not require delivery to make it perfect. Inst. 
Il, VII. Coming next to the great law-writers of the 
reign of Edward I, they hold language substantially 
the same as that of Bracton, except indeed that the 
difference between transactions purely voluntary, or 
for pecuniary consideration, appears to be growing 
somewhat more important. ‘ Donatio,” says Fleta, 
“est quedam institutio, que ex mera liberalitute, nullo 
jure cogente, procedit, ut rem a vero ejus possessore ad 
alium transferatur. Dare autum est rem accipientis 
facere cum effectu alioquin inutilis erit donatio, cum 
irritari valeat et revocari.”” Lib. III, chap. 3. He then 
proceeds to discuss various kinds of gifts, and says: 
‘Alia perfecta, et alia incepta et non perfecta; ut si do- 
natio lecta fuerit et concessa, et homagium captum, ac 
traditio nondem fuerit subsecuta.”’ Loc. cit.; see also 
lib. ILI, chap. 15. In liber III, chapter 7, he discusses 
the necessary elements of donations, and, amongst 
other things, the effect of duress on a gift; and here the 
necessity of delivery is again clearly shown, because, 
according to Fleta, a promise made without duress fol- 
lowed by delivery under duress is not a valid gift. 
** Refert taumen,”’ he says, “ utrum metus preveniat do- 
nationem vel subsequatiur, quia si primo coactus, et per 
metum compulsus promisero, et postea gratis tradidero, 
talis metus non excusat; sed si gratis promisero et com- 
pulsus tradidero tune excusat metus.’’ Britton held 
substantially the same language. In citing him we shall 
prefer the translation of Mr. Nichols to the Norman- 
French of the original. In his chapter on Gifts (lib. II, 
chap. 3), he gives a very clear description of the nature 
ofagift. “A gift,’’ he says, ‘‘is an act whereby any 
thing is voluntarily transferred from the true possessor 
to another person, with the full intention that the 
thing shall not return to the donor, and with full in- 
tention on the part of the reveiver to retain the thing 
entirely as his own without restoring it to the giver. 
For the gift cannot be properly made, if the thing given 
does not so belong to the receiver that the two rights, 
of property and of possession, are united in his person, 
so that the gift cannot be revoked by the donor, or 
made void by another, in whom the lawful property is 
vested.”’ Pp. 220, 221. And again ‘lib. II, chap. 3): 
**Some gifts are complete, where both rights unite in 
the purchaser; others are begun, and not completed; 
and such titles are bad, as in case of gifts granted 
whereof no livery of seizin follows.’’ Pp. 225-226. Pas- 
sages of similar import will be found in liber I, chap- 
ter 29, and liber II, chapter 8. The third writer of the 
age of Edward I is one of a very different character 
from Fleta and Britton—we mean Horn, the author of 
the Mirror of Justices; he attacked the judges and the 
administration of the law in his days with a vehe- 
mence which it is to be hoped was urdeserved. But 
though amongst the one hundred and fifty-five abus- 
ions or abuses of the law which stirred his soul to 
wrath, some relate to seizin, yet he has nothing to say 
at variance with his contemporaries on the necessity 
of delivery; but, on the contrary, expressly affirms 
that “ the law requires but three things in contracts: 
1. The agreement of the wills. 2. Satisfaction of the 
donor. 38. Delivery of the possession and gift.’? Chap. 
5, §1, par. 75. In the reign of Edward IV a step seems 
to have been taken in the law relative to gifts which 
resulted in this modification; that whereas under the 
old law a gift of chattels by deed was not good with- 
out the delivery of the chattels given, it was now held 
that the gift by deed was good and operative until dis- 
sented from by the donee. Thus, in Michaelmas Term, 
7 Edw. IV, pl. 21, fol. 20, it was held by Choke and other 
justices that if a man executes a deed of gift on his 
goods to me that this is good and effectual without liv- 
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ought to be in acourt of record. In Hilary Term, 7 Edw. 
1V, pl. 14, fol. 29, it was alleged by counsel (Catesby 
and Pigot) that if a man give to me all his goods by a 
deed, although the deed was not delivered to the donee, 
nevertheless the gift is good, and if he chooses to take 
the goods he can justify this by the gift, although no- 
tice has not been given to him of the gift; and further, 
that if the donee commit felony before notice, etc., 
still the king will have the goods, and although notice 
may be material, nevertheless when he bas notice, this 
would have relation to the time of the gift, ete. But 
the court said that such a gift is not good without no- 
tice, for a man cannot give his goods to me against my 
will. An earlier case in the same reign has been cited 
as bearing on the present question. In Michaelmas 
Term, 2 t.dw. IV, pl. 26, fol. 25, a case arose on trespass 
of goods, in which Laicon was counsel for the defend- 
ant, and the court was engaged in considering the 
sufficiency of his pleas. In the course of the discussion 
Laicon put this question, ** Suppose I give to you my 
goods, which are at Everwike, and before that you are 
seized of them, a stranger takes them away, have you 
not a writ of trespass against the stranger?*’ Which 
he then proceeds to answer: ‘‘ Yes, sir, for by the gift 
at once the property was in you and the possession by 
the writ is adjudged in you presently.” Danby, the 
chief justice of the Common Pleas, seems to have as- 
sented, apparently on the ground that pleading to such 
a writ by way of justification would confess the pos- 
session of the plaintiff and the taking by the defendant 
(car lu si vous pled. vr. matter accord, et justif, et vous 
confess. prisee hors de son poss.). But immediately 
after this discussion Laicon found bis argument so 
hopeless (videns opinionem curie contra eum) that he 
seems to have amended his pleadings. This case seems 
to us of no authority on the point under investigation. 
What was said was not in discussion of what really 
passed by the gift, but only of the effect of pleading in 
preventing the denial uf the plaintiff's possession. The 
question seems to relate to an effectual gift of goods 
without possession, but there is nothing to show 
whether the parties to the discussion had in contem- 
plation a gift by deed or not. The cases already re- 
ferred to which occurred a few years later seem to 
show that the effect of adeed in passing the property 
without delivery of the chattel was claiming the atten- 
tion of the lawyers of that day. Brooke, in his Abridg- 
ment (°° Trespass,’’ 303), cites this case of the 2 Edward 
IV, and seems to put it upon a somewhat different 
ground to the Year-Book itself. He says that Danby 
agreed in Laicon’s argument, “‘for by the gift the 
property is in him, and then the law adjudges posses- 
sion, which was not denied, and it seems to be the law, 
because goods are transitory whilst land is local.’’ We 
can find no authority for these reasons in the entry 
which he professes to be abstracting. This case, as ex- 
plained by Brooke, seems to underlie the proposition 
asserted twice in the case of Hudson v. Hudson, Latch. 
214, 263, discussed in 2 Wms. Saunders, 47, 6, a, to illus- 
trate the right of an executor to sue in trover before 
actual possession. If, it was said, a man in London 
gives to me his goods in York and another take them 
I can bring trespass; for property, it was added, draws 
possession in chattels personal. The court were not 
considering what gift of chattels did carry the prop- 
erty, but only illustrating the proposition that where 
the property has passed, as by will to the executor, 
there the law attracts to it possession. This would be 
perfectly illustrated by the case of chattels in York 
transferred by deed executed in London. The whole 
supposition that this case lends any countenance to the 
notion that chattels can pass without delivery seems to 
be derived from the silence of the case as to the way 
in which the gift was made; and this point was not 
material to the matter under consideration by the 
court. Moreover, where a legal result could only be 





produced by a deed, our elder law-writers we; 
believe, less apt to mention the deed than their leg 
technical descendauts. One other case in the reign 
Edward IV must be mentioned. In Michaelmas Term, 
21 Edw. LV, pl. 27, fol. 55, it was said by Brian, J., tha 
in detinue of chattels it was a good plea to say that the 
plaintiff after the bailment gave them to the defend. 
ant and then he could have his law—quod fuit coneg. 
sum. The case appears to go only to this, that if 4 
after bailing a chattel to B. then gives it to B, B 
might defend himself by his suit in an action of deti. 
nue. If good law, it seems to establish that delivery 
first and gift afterward is as effectual as a gift first auq 
delivery afterward. One case in the reign of Hey 
VIL perhaps requires consideration (Hilary Term, 
21 Hen. VII, pl. 30, fol. 18). The question seems to hare 
been whether the use of land was presently transferred 
by a bargain and sale, and in the course of the Teport 
the following passage occurs: “If 1 give to aman my 
cow or my horse, he may take the one or the other at 
his election; and the cause is that immediately by the 
gift the property is in him, and that of the one or the 
other at his will; but if the case were that I will give 
to him a horse or a cow in future time, then he cannot 
take either the one or the other, for then it is in my 
election to choose which of them I will give him.” The 
case is interesting as the first one which we have found 
which emphasizes the distinction in gifts between 
words in the present and in the future tense. Butthe 
passage we have cited appears to have no real weight 
of authority. It is only part of the argument of the 
attorney-general, and the argument does not appear 
tenable; for surely it is open to question whether the 
gift, even a grant for valuable consideration, of one or 
other of two things at the election of the donee or 
grantee, can pass the property in one or other or both 
of these things immediately and before the election of 
the grantee. It is further to be observed that the ques: 
tion before the court turned on the doctrine of elec. 
tion; and whether the supposed gift was to be by deed 
or not is a point on which the report is silent. This 
silence is the only reason why the passage has been 
thought by some persons relevant to the present in- 
quiry. It was in the reigns of the early Tudors that 
the action on the case on indebitatus assumpsit ob- 
tained a firm foothold in our law; and the effect of it 
seems to have been to give a greatly increased import 
ance to merely consensual contracts. It was probably 
a natura) result of this that, in time, the question 
whether and when property passed by the contract 
came to depend, in cases in which there was a value 
consideration, upon the mind and consent of the par- 
ties, and that it was thus gradually established that, in 
the case of bargain and sale of personal chattels, the 
property passed according to that mind and intention, 
and a new exception was thus made to the necessity of 
delivery. This doctrine that property may pass by 
contract before delivery appears to be comparatively 
modern. It may, as has been suggested, owe its origin 
to a doctrine of the civil law that the property was at 
the risk of the purchaser before it passed from the ven 
dor; but at any rate the point was thought open to 
argument as late as Elizabeth’s reign. See Plowd. 11}, 
and see a learned note, 2 Man. & Ry. 566. Flower’s Case 
(which seems to have been decided in 39 Elizabeth [see 
p. 59] appears to show that the necessity of delivery 
was then upheld by the court. The case is thus stated 
by Noy (p. 67): “A. borrowed £100 of B. and at the 
day brought it in a bagg and cast it upon the table be- 
fore B. and B. said to A., being his nephew, I will not 
have it, take it you and carry it home again with you. 
And by the courts that isa good gift by parol, being 
cast upon the table. For then it was in the possession 
of B., and A. might well wage his law. By the court. 
otherwise it had been, if A. had only offer’d it to B. 
for then it was chose in action only, and could not be 
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given without a writing.” 
held that delivery was necessary, but that by the cast- 
ing of the money on the table it came into the posses- 
sion of the uncle, and that the nephew taking the 
money in his uncle’s presence and by his direction, 
there was an actual delivery by the uncle to the nephew 
_s0 that the nephew might wage his law, i. e., might 
conscientiously swear that he was not indebted to his 
uncle. See the case discussed in Vouglus v. Douglas, 
wisup. In Jenkins’ Centuries (3d century, case 1X) 
itissaid: “A gift of any thing without a consideration 
jsgood; but it is revocable before the delivery to the 
donee of the thing given. Donatio perficitur posses- 
sione aceipientis. This is one of the rules of law’’—a 
statement made with little reference to the other mat- 
ters treated of in the case. We know of no other au- 
thority exactly to the same effect as this, nor is it 
stated as having the authority of any judicial decision. 
Blackstone’s discussion of the subject of gifts of chat- 
tels is perhaps not. so precise as might be desired; but 
his language does not seem to us essentially to differ 
from the earlier authurities: ‘‘A true and proper gift 
orgrant is,” he says, “always accompanied with de- 
livery of possession and takes effect immediately. But 
ifthe gift does not take effect by delivery of immedi- 
ate possession, it 1s then not properly a gift, but a con- 
tract; and this a man cannot be compelled to per- 
form.’ Book 2. chap. 30. In 1818, the year before 
Irons v. Smallpiece, ubi swp., was decided, the then 
master of the rolls, Sir Thomas Plummer, in Hooper v. 
Goodwin, 1 Sw. 485, said : ‘A gift at law or in equity sup- 
poses some act to pass the property; in donations inter 
vivs * * * if the subject is capable of delivery,de- 
livery.’ These are, so far as we can find, all the relevant 
authorities before the decision in Jrons v. Smallpiece, 
though they are not all the authorities that have been 
cited as relevant. But several that have been relied 
upon appear to us to have no real bearing on the point 
atissue. Thus, in Wortes v. Clifton, Roll. 61; Mich., 12 
James [, Coke arguendo uses as an illustration of the 
difference between the civil law and ours—-that in the 
civil law a gift is not good without tradition—but that 
itisotherwise in our law. Here, for aught that ap- 
pears, the gift which the learned counsel referred to 
asgood without delivery is a gift by deed. In like 
manner several authorities which affirm that a gift of 
chattels may be good without deed and are silent as to 
delivery (Perkins’ Profitable Book “Grant,” 57; 2 
Shep. Touchs. 227; Comyn Dig. “ Biens”’ D. 2) have 
been cited as if they likewise asserted that a gift was 
good without delivery—a proposition which they do 
not affirm, or, as we think, imply. This review of the 
authorities leads us to conclude that, according to the 
old law, no gift or grant of a chattel was effectual to 
pass it, whether by parol or by deed, and whether with 
or without consideration, unless accompanied by de- 
livery; that on that law two exceptions have been 
grafted, one in the case of deeds, and the other in that 
of contracts of sale where the intention of the parties 
is that the property shall pass before delivery; but 
that, as regards gifts by parol, the old law was in force 
when Jrons v. Smullpiece was decided; that that case 
therefore correctly declared the existing law; and that 
ithas not been overruled by the decision of Pollock, 
B., in 1883, or the subsequent case before Cave, J. We 
are therefore unable in the present case to accept the 
law on this point as enunciated by Lopes, L. J., in def- 
erence to the two latest decisions. But assuming de- 
livery to be necessary in the case of the gift of an or- 
dinary chattel, two questions would remain for con- 
sideration in the present case; the first, whether the 
undivided fourth part of the horse admits of delivery, 
or whether on the other band it is to be regarded 
43 incorporeal and incapable of tradition; the other, 
whether the letter written by Benzon to Yates was 
either a constructive delivery of this undivided fourth 
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part of the horse, or an act perfecting the gift of this 
incorporeal part so far as the nature of the subject- 
matter of the gift admits. On these points we do not 
think it needful to express any decided opinion. be- 
cause in our judgment what took place between Ben- 
zon and Cochrane before Benzon executed the bill of 
sale to Cochrane, constituted the latter a trustee for 
Moore of one-fourth of the horse Kilworth. Another 
objection to Cochrane’s title was based on the bill of 
sale, which bore date the 26th of July, 1888, and stated 
the consideration as a sum of £7,575, then owing by 
Benzon to Cochrane, and of the further sum of £2,425, 
then paid by Cochrane to Benzon, making together a 
sum of £10,000; whereas in fact at the date of the bill 
of aale Benzon was only indebted to Cochrane on two 
promissory notesthen current and payable respect- 
ively in August and September, and for sums amount- 
ing together to £8,300. It is said that by an agreement 
arrived at at the time this £8,300 due in futwro was to 
be taken as between the parties as represented by the 
sum of £7,575; but if so, this agreement should in our 
opinion have been stated in the bill of sale, and we are 
therefore of opinion that the document was void as 
not truly stating the consideration for which 1t was 
given. For these reasons we are of opinion that this 
appeal should be dismissed with costs. 


Lord Esner, M. R. In my opinion, it always was 
the law of England that an owner of a chattel could 
transfer his ownership thereof to another person by 
way of exchange or barter, or by way of bargain and 
sale for a consideration, or by way of and as a mere 
gift, or by will. Once conclude that such was. always 
the law, and it follows that it isthe common law. That 
law could not and cannot be altered by mere judicial 
decision, but only by act of Parliament. The authority 
of any judicial decision to the contrary would be over- 
ruled at any time, however remote, by a competent 
court. But each of the above propositions is a funda- 
mental proposition of law, 7. e., a proposition which is 
not evidence of some other proposition which has to 
be proved, but a proposition the existence of which— 
i. e., the facts necessary to constitute which—is to be 
proved by evidence. The moment those facts are 
proved the proposition of law is proved, to which the 
legal tribunal will give effect. Although no court can 
properly alter such a fundamental proposition, the 
amount or nature of the evidence which will satisfy 
a court of the existence of such a proposition, as ap- 
plicable to a particular case, may vary, and has varied, 
at different epochs. I have no doubt that in every one 
of the propositions above enumerated, unless it be in 
the case of a gift by will, there was a time when, as 
part of the evidence of the existence of the proposition 
in a particular case, the courts always required that 
there should have been an actual delivery of the chat- 
telin question. Though there was proof of a contract 
for good consideration, in a form which would now 
pass the property in a chattel without delivery, proof 
of actual delivery was required. Though the transfer 
was contained in a deed, proof of actual delivery was 
required. Equally the statement that one had declared 
in mere writing or in words that he did then, at the 
moment, transfer, without consideration, bis chattel 
to another, and that the other did at the same moment 
state in writing or in words that he accepted such 
transfer, was not acted upon by the courts as proof of 
a gift executed, without proof also of an actual deliv- 
ery. The evidence required in all cases was not com- 
plete without proof of an actual delivery. But in some 
of the cases the courts undoubtedly do not now require 
proof of an actual delivery. They do not require that 
piece of evidence. They do not in the case of a trans- 
fer by deed, or in the case of a transfer by a contract 
for good consideration, showing in its terms an inten- 
tion that the ownership should pass at once before or 
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without immediate delivery. If I thought that there 
was not a difference between those cases and the case 
of what has been called a gift in words by the donor, 
and an acceptance in words by the donee of a chattel, 
I should be strongly inclined to think that, even 
though the courts would have required in such 
case proof ofan actual delivery, up to and including 
the case of Jrons v. Smallpiece, ubi sup., the courts 
might now in such case, as former courts did in the 
other cases, be satisfied by other evidence of the gift 
by the one and the acceptance of the gift by the other, 
which are the facts which constitute the proposition of 
a transfer of ownership of a chattel by way of and asa 
gift. Upto the time of /rons v. Smallpiece, and after- 
ward, [ have no doubt the courts did require proof of 
an actual delivery in such a case. Upon long consid- 
eration, I have come to the conclusion that actual de- 
livery in the case of a “ gift ’’ is more than evidence of 
the existence of the proposition of law which consti- 
tutes a gift, and I have come to the conclusion that it 
is a part of the proposition itself. It isoneof the facts 
which constitute the proposition that a gift has been 
made. It is not a piece of evidence to prove the exist- 
ence of the proposition; itis a necessary part of the 
proposition, and, as such, is one of the facts to be 
proved by evidence. The proposition is not that the 
oue party has agreed or promised to give, and that the 
other party has agreed or promised to accept. In that 
case it is not doubted but that the ownership is not 
changed until a subsequent actual delivery. The 
proposition before the court on a question of gift or 
not is, that the one gave and the other accepted. The 
transaction described in the proposition is a transac- 
tion begun and completed at once. It is a transaction 
consisting of two contemporaneous acts, which at once 
complete the transaction, so that there is nothing more 
to be done by either party. The act done by the one 
is that he gives; the act done by the other is that he 
accepts. These contemporaneous acts being done, 
neither party has any thing moreto do. The one can- 
not give, according to the ordinary meaning of the 
word, without giving; the other cannot accept then 
and there such a giving without then and there receiv- 
ing the thing given. After these two things done, the 
donor could not get possession of the chattel without 
bringing an action to force the donee to give it back. 
Short of these things being done, the donee could not 
get possession without bringing an action against the 
donor to force him to give him the thing. But, if we are 
tu force him to give, it cannot be said that he has given. 
Suppose the proposing donor offers the thing, saying: 
“TI give you this thing--take it;” and the other says, 
**No, I will not take it now; I will take it to-morrow.”’ 
I think the proposing donor could not in the mean- 
time say correctly to a third person, ‘‘I gave this just 
now to my son or my friend.’ The answer of the third 
person would (I think rightly) be: *‘ You cannot say 
you gave it him just now; you have it now in your 
hand. All you can say is, that you are going to give it 
him to-morrow, if then he will take it.” I have come 
to the conclusion that in ordinary English language, 
and in legal effect, there cannot be a “ gift’ without a 
giving and taking. The giving and taking are the two 
contemporaneous reciprocal acts which constitute a 
“gift.” They are a necessary part of the proposition 
that there has,been a * gift."" They are not evidence 
to prove that there has been a gift, but facts to be 
proved to constitute the proposition that there has 
been a gift. That being so, the necessity of their ex- 
istevce cannot be altered unless by act of Parliament. 
For these reasons, I think that the decision in rons v. 
Smallpiece cannot be departed from, and I cannot agree 
with the decisions which have been cited to us of Pol- 
lock, B., and Cave, J. I think therefore that we can- 
not agree with the main reason given by Lopes, L. J., 
for his decision in the present case, which he gave be- 
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cause he thought that, sitting asa judze of the Queen's 
Bench Division, he ought to follow the later decisions 
His own opinion was in favor of maintaining Jrong », 
Smallpiece. But I do entirely agree with what T gy. 
derstand was another ground on which he was Dre. 
pared to decide this case, and which he found, ag, 
fact, existed in this case, namely, that the deed on whig 
the claimant’s case rested was obtained by a fraud, 
lent misrepresentation, and was repudiated by the 
giver of it as soon as he discovered the fraud. For thy 
reason, and the others{mentioned by my brother Pry 
I think the appeal must be dismissed. I wish to gy 
that Iam not prepared to differ in any respect from 
the judgment of my learned brothers; but I wish tp 
add my own particular reason. 

Appeal dismissed. 
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NEW YORK COURT OF APPEALS AB- 
STRACTS. 


AMENDMENT—SUBSTITUTING ANSWER FOR DEMUR- 
RER.—Under the Code of Civil Procedure, section 5g 
which permits a pleading to be amended as of course, 
within twenty days from the service, an answer cannot 
be substituted fora demurrer. The cases of Wiser, 
Gessner, 47 Hun, 306, and Smith v. Laird, 44 id, 53, 
were correctly decided. Oct. 7, 1890. Cashman v. Rey. 
nolds. Opinion by O’Brien, J. Affirming 9 N, Y. 
Supp. 614, 940. 


BOARD OF CLAIMS—INCREASING AWARD—INTEREST 
—(1) Under Laws of 1887, chapter 507, authorizing ap 
peals from the board of claims upon questions of law 
ouly arising upon the hearing of the claims or upon 
the excess or insufficiency of the award or order, and 
providing that the Court of Appeals may “ affirm, re 
verse or modify such award or order,’’ the court ba 
authority to increase the award. (2) Where the board 
of claims arbitrarily awards a smaller sum than the 
damages proven by undisputed and competent evi- 
dence, their award will be modified by increasing it to 
cover the full amount of the damages thus established. 
(3) These claims do not grow out of contract. The 
claimant’s causes of action are based upon the unegli- 
gence of the State, and all his damages were caused by 
the flooding of his land. They are damages caused by 
a tort, and were in every sense unliquidated; and we 
can find no case justifying an allowance of interest in 
such acase. White v. Miller, 78 N. Y. 399; McMaster 
v. State, 108 id. 542; Mansfield v. Railroad Co., 114 id. 
331. Oct. 7, 1890. Sayre v. State. Opinion by Earl, J. 


CIVIL SERVICE — MUNICIPAL CORPORATION—OFFI- 
CERS’ SALARTES.—(1) Under Laws of 1883, chapter 354, 
as amended by Laws of 1884, chapter 410, authorizing 
the mayor of each city to prescribe civil service rules, 
and to employ suitable persons to make inquiries and 
examinations, and prescribe their duties, the mayorof 
Buffalo prescribed certain ‘‘ Rules for Admission to the 
Civil Service of the City of Buffalo.” Rule 3 provided 
for the employment by the mayor, on the recommenda 
tion of the civil service commission, of a 8 
retary to such commission. Held, that the appoint 
ment of secretary by the mayor was valid, and 
the appointee was entitled to compensation. (2) 
Such appointee holds his office during the pleat 
ure of the appointing power. (3) The appointee 
can recover a reasonable compensation for his services 
in an action against the city, whether the council bas 
seen fit to appropriate funds sufficient to pay the ex 
penses of the department to which his salary 8 
chargeable or not. A failure between the mayor and 
common council to agree on any sum cannot, and will 
not, absolve the city from its obligation to pay a reason 
able compensation for services thus legally rendered 
by the secretary of the city civil service commission 
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a . 
Nor does the right to sue for compensation depend 
upon & prior appropriation by the common council. 
The charter points out a way of raising all sums which 
may properly be a charge against the city of Buffalo. 
This of course includes a charge for the services of a 
geretary of the commission spoken of, as we hold 
ach a charge to be a legal one against the city. Tn re- 
lation to the enforcement of charges or the raising of 
moneys for purposes specially provided for under 
thecharter, the provisions of that statute are very 
bably the only means pointed out for defraying and 
enforcing such charges or raising such moneys. The 
charges for the salary of the secretary are not for a 
purpose specially provided for in the charter, and, 
while that statute points out a means which the city 
can avail itself of for raising the necessary moneys, the 
liability of the city to pay a reasonable sum does not 
in the least degree depend upon the action of its com- 
mon council in making an appropriation therefor. If 
itmake the appropriation, well and good. If not, the 
officer can sue the city for the amount due, and may 
recover a judgment which can be enforced like other 
judgments against the city. The remedy of the plain- 
tif is not confined to proceedings by mandamus to 
compel the common council to agree to the amount es- 
timated by the mayor for the purpose of the payment 
of his salary, or else to in good faith decide upon some 
other and reasonable sum. The mayor and the com- 
mon council might perhaps differ as to what was a 
proper amount to fix upon for such purpose, and it 
would be difficult for the court in such proceedings to 
name a sum which it should decide to be reasonable. 
It might also be very difficult to determine whether 
the sum fixed upon by the common council, if a very 
small one, were fixed upon in good faith or not, and, if 
not, how to compel the exercise of good faith might be 
somewhat of a question. If good faith existed, and the 
sum fixed upon were still thought by the officer to be 
insufficient because unreasonably small, what appro- 
priate proceeding ought to follow in such case might 
give rise to a good deal of deliberation. It is quite clear 
that many objections and defenses might be urged by 
the common council to proceedings by mandamus 
which would not involve the merits of the controversy, 
but would involve confusion and delay. About all that 
the writ of mandumas could accomplish with a common 
council opposed to an appropriation would be to re- 
quire the board to meet and exercise the authority 
conferred upon it by law, and determine upon the ap- 
propriation of some sum which it might say wus a 
reasonable compensation for the services performed. 
That sum might be much less than the officer would 
regard asa reasonable sum, and much less than the 
sumestimated by the mayor. The court would not 
have the power to command the common council to 
agree upon or to name a definite sum, and thus the 
writ might turn out to be a fruitless remedy for the 
Plaintiff. These views are strengthened by an exam- 
ination of the case of People v. Common Council, re- 
ported in 16 Abb. N. C. 96, and, upon appeal, in 388 Hun, 
&. That was a proceeding by mandamus, and the or- 
der entered in that case shows the difficulties of the 
situation, and the infinite chances for evasion, of the 
commands of the writ. The remedy by mandamus, 
even if proper, is by no means adequate. Proceeding 
by indictment to punish individual members of a com- 
mon council who might willfully or maliciously persist 
refusal to appropriate a sum sufficient to pay these 
expenses for carrying out the civil service law, while it 
might be satisfactory for the purpose of vindicating 
the law, would not be of any immediate avail to the 
officer who was asking for the payment of his salary. 
ese remarks answer the claim that, while an appro- 
Priation by the common council is a condition prece- 
dent to a recovery by the plaintiff, there are legal 
Temedies enough available to one situated like the 





plaintiff to cause such on appropriation to be made. 
We think it apparent Ghat if on appropriation by the 
common council were a condition precedent to lia- 
bility on the part of defendant, there are no adequate 
remedies to compel the appropriation of a proper and 
reasonable sum. What an alderman of a common 
council might in good faith think was a reasonable sum 
is altogether too vague a basis upon which to rest a 
right to be paid what in fact is a reasonable sum. The 
proper enforcement of this geueral law cannot be made 
to depend upon the conduct of the common council or 
upon its consent to appropriate a sum sufficient to 
carry it into effect. The city may raise the proper 
amount if it choose to do so. It has the necessary ma- 
chinery at hand for that purpose. If it choose other- 
wise, the law must still be executed, and, as has been 
seen, there is no other way so adequate or effectual for 
that purpose as to permit the institution of such an 
action as this, and the recovery of a judgment, with 
the inevitable costs and expenses which accompany 
such a proceeding. The result will probably be that 
members of a common council wil! in the end see that 
the laws of the State are certainly to be enforced, 
although they may run counter to the views or wishes 
of such members, and that the only effect of a persist- 
ent attempt on their part to obstruct or prevent their 
enforcement will be added expense to the municipality 
whose interests they misrepresent. Oct. 7, 1890. Kip 
v. Cityof Buffalo. Opinion by Peckham, J. Affirm- 
ing 7 N. Y. Supp. 685. 


LIBEL — DAMAGES — MITIGATION.—(1) A newspaper 
publication charging that a breach of promise suit was 
about to be brought against plaintiff is libellous per se, 
as its tendency is to disgrace plaintiff, and to bring him 
into contempt and ridicule. 2 Colby Crim. Law, 57; 
Starkie Sland. & L. (2d Eng. ed.) 166, 168; Moak Un- 
derhill Torts, 199; Townsh. Sland. & L., § 21; Cropp v. 
Tilney, 3 Salk. 226; Villers v. Monsley, 2 Wils. 403; 
Shelby v. Association, 38 Hun, 474; affirmed in this 
court, 109 N. Y. 611; Moore v. Francis, 121 id. 199. (2 
In an action for the libel, evidence of the nature of 
plaintiff’s business, and that he was a married man at 
the time of the publication, is admissible as bearing on 
the hurtful tendency of the libel, and the general dam- 
age to which he was exposed, though the complaint 
alleges no special damages. (3) Evidence that defend- 
ant’s correspondent acted in good faith when he sent 
the item, and that he had actually obtained informa- 
tion that an action for breach of promise had been 
brought against another person of the same name as 
plaintiff, is inadmissible in mitigation of damages, 
where defendant published the libellous article without 
any inquiry, and without any knowledge on the sub- 
ject. Oct. 7, 1890. Morey v. Morning Journal Ass’n. 
Opinion by Earl, J. Affirming 1 N. Y. Supp. 475. 


NEGOTIABLE INSTRUMENT — OWNERSHIP — POSSES- 
SIoN.—The payee of a note executed by defendant sold 
it to plaintiff before maturity and for value. Defend- 
ant claimed that it was taken up by the payee after 
maturity. Held, that the fact that it was presented to 
defendant for payment by an employee of the payee 
was not inconsistent with plaintiff's ownership, and 
there being no other testimony for defendant, judg- 
ment was properly directed for plaintiff. Oct. 7, 1890. 
First Nat. Bank of Gloucester v. Cox. Opinion by 
Finch, J. Affirming 7 N. Y. Supp. 769. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 





CONSTITUTIONAL LAW — EXEMPTION FROM TAXA- 
TION.—Under the Constitution of Kentucky, article 13, 
section 1, which provides that *‘no man or set of men 
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are entitled to exclusive, separate public emoluments 
or privileges from the community but in considera- 
tion of public services,” the Legislature cannot exempt 
city water-works from State taxation without requir- 
ing any public service to the State as the considera- 
tion for such exemption, since water-works belong to 
a city in its private, and not in its municipal, capacity. 
The question is, was the power granted to the appellee 
to construct and operate said water-works granted to 
it as necessary to carrying on its municipal govern- 
ment as a political power, or simply as a private cor- 
poration for the convenience or profit of its citizens? 
If the former, the exemption is constitutional; if the 
latter, it is not. But may acity be treated as a pri- 
vate corporation in the exercise of powers not neces- 
sary to carrying on its municipal government as a po- 
litical power? We have heretofore said that it may be 
so treated. We have also said that its property, neces- 
sary to carrying on its municipal government as a po- 
litical power, is not subject to State taxation; but if 
is not necessary for such purpose, then it must be 
treated as the property of a private corporation, and 
is subject to State taxation unless it is expressly ex- 
empted in consideration of public services. The case 
of City of Louisville v. Com., 1 Duy. 298, aptly illus- 
trates the foregoing views. In that case it is said: 
“The same reason exempts the public property of 
Louisville used for carrying on its municipal govern- 
ment [as exists for exempting the public property of 
counties, etc.]. Butso far as any of its (the city’s) 
property may be used, not for that purpose, but only 
for the convenience or profit of its citizens, individ- 
ually or collectively, this it owns and uses as a private 
corporation; and like the property of all such corpora- 
tions not expressly exempted [in consideration of pub- 
lic services, of course], it is a legal subject of assess- 
ment for taxation.’’ Now are appellee’s water-works 
necessary for carrying on its municipal government as 
a political power, or are they an enterprise entered 
into by the appellee for the convenience or profit of its 
citizens? Ifthe latter, it cannot be constitutionally 
exempted from State taxation, except in considera- 
tion of public services. We do not entertain a doubt 
that it is the latter. The following extract from Bailey 
v. New York, 3 Hill, 531, deciding that the city in erect- 
ing water-works acted in its private, not public, charac- 
ter, is correctlaw: ‘* The powers conferred by the sev- 
eral acts of the Legislature authorizing the execution 
of this great work are not, strictly and legally speak- 
ing, conferred for the benefit of the public. The grant 
is a special private franchise, made as well for private 
emolument and advantage of the city as for the public 
good. The State in its sovereign character has no in- 
terest in it. The whole investment, under the law, 
and the revenue and profits to be derived therefrom, 
are a part of the private property of the city, as much 
so as the lands and houses belonging to it situated 
within its corporate limits. The argument of defend- 
ant’s counsel confounds the powers in question with 
those belonging to defendants in their character as a 
municipal or public body—such as are granted exclu- 
sively for public purposes of counties, cities, towns 
and villages where the corporations have, if I may so 
speak, no private estate or interest in the grant. As 
the powers in question have been conferred upon one 
of those public corporations, thus blending, in a meas- 
ure, those conferred for private advantage and emolu- 
ment with those already possessed for public purposes, 
there is some difficulty, I admit, in separating them in 
the mind, and properly distinguishing the one class 
from the other, so as to distribute the responsibilities 
attaching to the exercise of each. But the distinction 
is quite clear and well settled, and the process of sepa- 
ration practicable. To this end, regard shoald be had 


not so much to the nature and character of the various 
powers conferred as to the object and purposes of the 





Legislature in conferring them. If granted for publig 
purposes exclusively, they belong to the Corporate 
body in its public, political, municipal character; py 
if the grant was for the purpose of private advantage 
and emolument, though the public may derive & com. 
mon benefit therefrom, the corporation quoad hoe ig 
to be regarded as a private company. It stands on the 
same footing as would any individual or body of per. 
sons upon whom a like special privilege had been gop. 
ferred.””. In Barbour y. Board, 82 Ky. 649, Judge 
Hines announces the correct doctrine on this Subject 
in the following strong and comprehensive language; 
“ The power of taxation grows out of the necessity ty 
preserve the government by laying the common burde; 
upon every citizen enjoying its protection of life 
liberty and property, and is limited in its nature tj 
objects that are public, as distinguished from tho» 
that are personal or private in their character. Tax, 
tion immediately for the benefit of an individual jg, 
contradiction in terms,’’ which is prohibited by the 
fundamental law, unless it is granted as a “ publie 
privilege,” in consideration of ‘ public services.” [f 
the Legislature were to authorize the payment of, 
person’s expenses in the performance of any enterprise 
not a public service, there can be no doubt that suc) 
anu act would be unhesitatingly declared unconstite. 
tional; and to exempt a person’s property from tax 
tion in consideration of the same service would le 
equally unconstitutional. To exempt a person's prop 
erty from taxation is to increase the burden of tam 
tion upon all other tax payers. The true test in such 
case is, bas the Legislature the constitutional powerto 
authorize the direct payment for the services? If not, 
she cannot exempt the person’s property from tax. 
tion. Ky. Ct. App., Sept. 18, 1890. Commonwealth, e 
rel. Auditor's Agent, v. McKibben. Opinion by Ben 
nett, J. 


CRIMINAL LAW—EVIDENCE—CORROBORATIVE. —Bii- 
dence in a murder case that a coat belonging to de- 
ceased was found in defendant’s possession is proper 
corroborative evidence, though the accomplice testi- 
fied only as to the killing, and not as to the taking of 
the coat, and though the coat was not found in de 
fendant’s possession until three months after the 
homicide. The contention is, that to corroborate the 
testimony of an accomplice, and thereby render it 
sufficient to found a conviction upon, the corrobore 
tion must be of some specific fact or circumstance, 
which the accomplice has testified. We think thisis 
too narrow a view. “Corroborate”’ means to strengthen, 
to make stronger. To strengthen, not the proof of 
any particular fact of which the witness has testified, 
but to strengthen the probative, criminating force of 
his testimony ; and under our statute, the corroborat- 
ing testimony must tend “to connect the defendant 
with the commission of the offense.” And this, a 
least, was but giving voice to the common-law rule 
This subject has been very largely discussed. Noteto 
§ 4476, Code 1886; 1 Greenl. Ev., $$ 34, 35, and notes; 1 
Am. & Eng. Ene. Law, 78 et seq.; note to Com. ¥. 
Price, 71 Am. Dec. 671 et seg.; Lumpkin v. State, 8 
Ala. 56; People v. Haynes, 55 Barb. 450; People '. 
Clough, 73 Cal. 348. The fullest and ablest discussion 
of the question which has been called to our attention 
is Com. v. Holmes, 127 Mass. 424; 34 Am. Rep. 31, 
note. The opinion was by Gray, C. J., now associate 
justice of the Supreme Court of the United States 
Among other things, he said: ‘‘ Evidence which tends 
to prove the guilt of the defendant is sufficient by way 
of corroboration, although it does not directly confirm 
any particular fact stated by the accomplice; as fori 
stance, evidence of the possession of stolen goods by 
one indicted for stealing or receiving them.” In Ross 
v. State, 74 Ala. 532, the corroboration was not of any 
particular fact testified to by the accomplice. The cor 
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roboration relied on was—First, the flight of the de- 
fendant; and second, proximity and opportunity for 
committing the crime, it having been committed at an 
gnseasonable hour. The trial court left it to the jary 
todecide whether these two facts were sufficiently 
eorroborated by the testimony of the accomplice as to 
authorize the jury to convict upon it. We decided 
there was no error in this. The effect of our rul- 
ing was, that while the corroboration must tend to 
connect the defendant with the commission of the of- 
fense, it need not vefer to any statement or fact testi- 
fied to by the accomplice. We adhere to that view. 
When alarceny, robbery, burglary, arson, or even a 
murder with robbery, has been committed, and svon 
afterward goods which were stolen at the time the 
crime was committed are found in the possession of 
one not having the rightful custody, there is a presump- 
tion, more or less strong, that the possession was a 
guilty possession, and that the custodian committed 
the crime, of which the acquisition of the goods was a 
presumed concomitant. The better authorities hold 
that this is not a presumption of law, but one of fact. 
Allagree however that if the discovery follow close 
upon the crime, the duty is cast on the custodian to 
explain how he acquired the possession. Failing to do 
w to the reasonable satisfaction of the jury, or to gen- 
erate a reasonable doubt of his guilt, he may be con- 
yieted, on this evidence alone, of the crime of which 
the theft was the motive or concomitant. We use the 
word “may " intentionally; for it is a question for the 
jury. Mr. Greenleaf (vol. l, § 34) thus expresses the 
principle: “ Possession of the fruits of crime recently 
after its commission is prima fucie evidence of guilty 
possession, and if unexplained either by direct evi- 
dence or by the attending circumstances, or by the 
character and habits in life of the possessor, or other- 
wise, it is taken as conclusive. This rule of pre- 
sumption is not confined to the case of theft, but is 
applied to all cases of crime, even the highest and most 
penal.” 1 Taylor Ev., § 63; Rose. Crim. Ev. 18, 19; 
Whart. Crim. IEv., § 759. White v. State, 72 Ala. 195, 
aa well as the text of Wharton, and the authorities he 
cites, shows that the presumption isone of fact to be 
passed on by the jury. What is the precise definition 
of the adjective * recent,’’ as found in the expression 
of the principle we are considering? In White’s Case, 
following Wharton, it was said it “is incapable of 
exact or precise definition,’ and that it varies ‘* within 
acertain range, with the conditions of each particular 
case.” In England this question has often arisen, when 
possession of stolen property has been the evidence on 
Which it was sought to convict such custodian of the 
theft of the property. The ruling there has been, when 
the larceny was recent, to allow the simple fact of such 
possession, if unaccounted for, to be considered and 
weighed by the jury, in determining whether they 
Would convict on that testimony alone. On the other 
hand, if the larceny was not recent, the trial judges 


have refused to permit juries to convict, or deliberate 


on such unaided testimony. In Harris’ Case, 8 Cox 
Crim. Cases, 333, Channell, B., refused to let the jury 
retire, when the discovery of the stolen property was 
six months after the larceny. The baron ordered a 
Verdict of not guilty. In Partridge’s Case, 7 Car. & P. 
551, two months had elapsed between the larceny and 


_ the finding. For certain specificd reasons, the testi- 


mony was allowed to go to the jury, and be weighed 
by them. In Adams’ Case, 3 Car. & P. 600, the same 
Period of two months had elapsed, and Baron Parke 
took the case from the jury, and ordered an acquittal. 
If the only testimony against the defendant was the 
finding of the overcoat in his possession more than 
three months after the homicide, we should think it 
Wholly insufficient to justify his conviction of the 
murder. That is not however the form in which the 
It is offered, not as sole 


question comes before us. 





evidence of guilt, but as corroboration of the testimony 


of Elzy, the accomplice. Does it tend to connect the 
defendant with the commission of the offense, and 
does it so corroborate the testimony of Elzy, that the 
jury is thereby convinced, beyond a reasonable doubt, 
that Meadows was murdered, and that the defendant 
was present aiding, abetting or consenting to the mr- 
der? Whetber the overcoat was the property of 
Meadows was one of the severely contested questions 
on the trial. Unless the jury were convinced to a 
moral certainty that such was the case, then it should 
exert no influence in their deliberations, and Elzy 
would stand uncorroborated. This was a question for 
the jury; and they could not convict unless they 
solved it in favor of the State. In Williams’ Case, 9 
Tred. 140, that able jurist, Ruffin, C. J., said: ‘The 
possession of a stolen thing is evidence to some extent 
against the possessor, of a taking by him. Ordinarily 
indeed it is stronger or weaker in proportion to the 
period intervening between the stealing and the find- 
ing in the possession of the accused; and after the 
lapse of a considerable time before a possession is 
shown in the accused, the law infers not his guilt, but 
leaves that question to the jury under a consideration 
of all the circumstances.’’ We approve this language, 
with the exception that the guilt of the possessor, how- 
ever strong the presumption of fact may be engendered 
thereby, never rises to the dignity of a presumption of 
law. In the case of State v. Rights, 82 N. C. 675, the 
principles of Williams’ Case were re-affirmed. 1 Tay- 
lor Fv., $140. We feel safe in holding that the testi- 
mony in relation to the overcoat, alleged to have been 
found in the possession of the accused, was properly 
submitted to the jury on the inquiry of corroboration 
of the testimony of Elzy, the accomplice. It results 
that its sufficiency for that purpose was a question for 
their decision. Ala. Sup. Ct., June 27, 1890. Malachi 
v. State. Opinion by Stone, C. J. 


INSURANCE — FIRE—WAIVER OF FORFEITURE.—An 
insurance policy contained this clause: “In case the 
assured fails to pay the premium note, this policy shall 
cease and remain void during the time said note re. 
mains unpaid after its maturity, and no legal action 
on the part of this company to enforce payment shall 
be construed as reviving the policy. The payment of 
the premium however revives the policy, aud makes it 
good for the balance of the term.”? The premium note 
not being paid at maturity, the company brought suit 
on it and obtained judgment, which judgment was 
paid and satisfied after the property had been de- 
stroyed by fire. Held, that the company was liable for 
the loss. It is established law that the right to declare 
a forfeiture of a policy for the non-payment of premi- 
ums may be waived, and that the waiver may be mani- 
fested by conduct as well as by words. Sweetser v. 
Association, 117 Ind. 97; Willeuts v. Insurance Co., 
81 id. 300; Behler v. Insurance Co., 68 id. 347; United 
Life, F. & M. Ins. Co. v. Insurance Co., 42 id. 588; In- 
surance Co. v. Eggleston, 96 U. 8. 572; Appleton v. In- 
surance Co., 59 N. H. 541; Stylow v. [usurance Co., 69 
Wis. 224; Helme v. Insurance Co., 61 Penn. St. 107. 
It cannot be justly affirmed that the parties meant to 
revive a policy in a case where, as here, the act whicb 
revived it was performed after the loss occurred. The 
reasonable effect to be attributed to such an act is that 
the parties meant that the affirmance of the contract 
should relate back to the execution of the policy. In 
our judgment, acceptance of the premium after the 
loss has occurred is a waiver of tne right to declare a 
forfeiture of the policy, and not a mere act of revivor. 
It is not reasonable to assume that the parties meant 
to do no more than revive the policy and give it force 
from the time of the acceptance of payment, since, as 
the loss had already occurred, the insured could acquire 
no benefit from the revived policy. The only rule 
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which would yield him benefit and give him a consid-. 
eration for his money is that which we adopt. It is a 
principle of wide sweep that forfeitures are not 
favored. and within the spirit of this principle such 
cases as this clearly fall. To treat the acceptance of 
the premium as merely reviving the contract is, in 
effect, to adjudge a forfeiture, for in the event that we 
adopt the views of the appellant the result would be 
the same as to adjudge the policy forfeited. This is 
clear when it is brought to mind that if the policy is 
held to be lifeless from the time of default in payment 
until after the loss, it must also be held that the in- 
sured cannot recover any thing upon his contract. A 
construction of the conduct of the parties which will 
practically produce the same result as a declaration of 
forfeiture is one which it is the duty of the courts to 
avoid if it can reasonably be done. It is clear that this 
construction may be reasonably avoided. It is, indeed, 
quite clear that such a construction as that for which 
the appellant contends would be against reason and 
justice. It is a familiar general rule that a party who 
aecepts and retains benefit from a contract confirms 
the contract as it was executed. Under the operation 
of this general rule there is not a revival of the con- 
tract, but a confirmation, and we can see no reason 
why such a case as this should be excepted from the 
rule. The doctrine we approve produces equitable re- 
sults. It certainly does so in this case, for it is but 
just that the company, having accepted the entire pre- 
mium after the occurrence of the loss, should yield the 
consideration for which the premium was paid. It is 
not just that the company should retain the premium 
and give no value in return. The fact that all of the 
property insured was not destroyed does not affect the 
question, for the policy is indivisible and continuous, 
If, to put an illustrative case, the premium should be 
$500, and the amount of the loss only $50, and the in- 
surance company should enforce payment of the entire 
premium after the loss occurs, it seems quite clear that 
it could not escape payment of the loss, and the princi- 
ple in the real case must be the same as that in the sup- 
posed, for the amount cannot change a fundamental 
principle of law. It was not in the power of the as- 
sured to pay part only of the premium. He was bound 
to pay it all, or lose the benefit of his contract. The 
rights of the parties are reciprocal. The company was 
not bound to accept part of the premium, nor had ita 
right to treat the premium as paid upon part only of 
the property insured. It was the right of the company 
to refuse to accept part of the premium, but it had no 
right to accept the whole premium, and treat it as pay- 
ment for an insurance upon part only of the property 
covered by the policy. Having accepted the entire pre- 
mium, with full notice of the loss, it confirmed the con- 
tract as to the whole of the property insured. It had 
the right to elect to accept or reject tbe premium, but 
itcannot accept the entire premium, and yet assert 
that it is liable only from the time of the acceptance, 
although the loss occurred prior to that time. The pro- 
vision of the policy we have quoted does not provide 
that the default in payment shall entitle the company 
to treat the premium as earned. If it did, we should 
have a2 more difficult question. In this instance the 
premium was not earned, for the period covered by 
the policy was five years, and the loss occurred within 
seventeen months after the policy was written. There 
wis in fact, at the time of the loss, and at the time of 
the acceptance of the amount of the judgment, no 
earned premium beyond that paid in cash; noris there 
any recital that default shall entitle the company to 
treat the premium as earned. There is therefore no 
tenable ground upon which the company can justify its 
act in taking the insurer’s money, and yet repudiate 
liability for the loss. The moment the risk attached, 
the premium paid was beyoud recovery by the insured. 


——— 


v. Houser, 111 id. 266. His right is correspondent with 
his burden. He cannot get his money back, but he cay 
enforce his contract, and his contract is ContinuoNs fop 
the period named, and indivisible as to the pro 
described. When the company accepted payment of 
the entire premium it waived all right to forfeit the 
policy, for, as the insured can get back no Part of the 
premium paid, neither can the company escape the 
performance of its part of the contract. It Cannot have 
the benefit, and escape the burden. The only natural 
and reasonable construction which can be placed Upon 
the conduct of the company is that it elected to waiy 
its right to take advantage of the default in paymey, 
And this is the only legal and equitable construetin, 
that can be given to its acts, for it cannot repudiat 
the policy in part, and confirm it in part. It can jy 
more accept and retain the entire premium withoy 
confirming the contract than can the insured regore 
back the premium paid after the risk has attached, | 
was in the power of the company to accept or refug 
payment. It made its election, and it must abide th 
legal consequences of that act. It was a voluntary pep. 
formance, with full knowledge of all the material facy, 
and the election was complete. We have studied with 
care the cases referred to by the appellant's counsel, 
and we cannot regard them as sustaining the position 
counsel assume; for we do not believe that in any of 
them is the doctrine asserted that under such a policy 
as that before us the insurance company may, with 
knowledge of the loss, and notice that the assured jj 
affirming the validity of the policy, accept and retaiy 
the entire premium, and yet refuse to pay the loss. In 
Klein v. Insurance Co., 104 U. S. 88, there was no offer 
to pay the premium until after the death of the » 
sured, and then the offer was refused, the company de 
clining to accept the money, and offering to pay the 
surrender value of the policy. The policy in the case 
of Wall v. Insurance Co., 36 N. Y. 157, contained apr. 
vision that, in case of default in the payment of the 
note given by the insured, ‘* the preminm shall be con- 
sidered as earned,” and the evidence showed that after 
the loss the insured offered to pay the premium, and 
that itwas declined. The evidence also showed that 
before knowledge of the loss the agent of the insurance 
company agreed that he would not press for paymeut 
of the note; that it might lie over for a short time. 
The court held that there could be no recovery. The 
court was, as we believe, in error in holding that there 
was no waiver of payment sufficient to excuse the in 
sured, for there are well-reasoned cases which asserts 
‘different doctrine, and among them our own, and one 
or more in New York. Sweetser v. Association, supra; 
Insurance Co. v. Gilman, 112 Ind. 7. But, granting that 
the decision is sound, it cannot aid the appellant, for 
the reason that in this instance there was an accept 
ance of the entire premium with full knowledge of all 
the facts. In Williams v. Insurance Co., 19 Mich. 41, 
it was held that where the policy provided that in cas 
default was made in the payment of a premium note, 
“the premium shall be considered as earned,” accept 
ance of the premium after knowledge of the loss did 
not preclude the company from taking advantage of 
the provisions of the policy declaring that it should be 
inoperative during the time the premium remained u- 
paid. The decision rests, for authority, entirely upot 
Wall v. Insurance Co., supra, and we are not inclined 
to regard it as of controlling influence, for the reason 
that there is an essential difference between the pro 
visions contained in the policy in that case, and those 
found in the policy before us. We are indeed not colr 
vinced of the soundness of the decision, but it is not 
necessary to do more than decline to regard it asim 
point, and in this we are fully supported by the later 
case of Yost v. Insurance Co., 39 Mich. 531, where the 
court expressed an opinion as to the force and meaning 





Standley v. Insurance Co., 95 Ind. 254; Insurance Co. 


of the provision in the policy to which we have re 
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ferred. The only case directly in point referred to by 
counsel, Or discovered by us, is that of Joliffe v. Insur- 
ance (0., 39 Wis. 111. That case received careful con- 
sideration, and the decision sustains the position of the 
Jiee. The court discriminates the case before it 
from those in which the policy provides that in case of 
default the payment shall be deemed to be earned, and 
wilds its decision principally upon the ancient doc- 
trine that where there is no risk there is no right to a 
premium. It is declared that Mr. May’s statement of 
the law is correct, aud the court quotes what is said by 
him in speaking of a contract of insurance, and that is 
this: “It is moreover a conditional contract, for when 
no risk attaches no premium is to be paid, or, if paid, 
must, in the absence of fraud, be returned to the as- 
wred. In point of fact the contract is to pay the pre- 
nium, on condition that the risk is run, and the re- 
funding of a premium is of frequent occurrence in 
maritime insurance; and that, too, in cases where itis 
entirely optional with the assured whether the prop- 
erty insured shall be put at hazard or not, as when the 
ship is never dispatched by the owner on the projected 
voyage. The language of Lord Mansfield in Tyrie v. 
Fletcher, Cowp. 668, is explicit: ‘ When the risk has 
not been run, whether its not having been run was ow- 
ing to the fault, pleasure or will of the insured, or to 
avy other cause, the premium shall be returned.’ And 
this principle is alike applicable to all policies of insur- 
ance.” May Ins.,§4. The court applied this doctrine 
tc the case before it and said: ‘* But the defendant re- 
ceived the whole cash premium for which the note was 
given. By so doing it received compensation for the 
risk covering the time when the loss occurred, and we 
think it cannot now be heard to allege that at the time 
of the loss it had no risk on the property insured. The 
acceptance of the full premium after notice of the loss 
isentirely inconsistent with the claim that the risk 
was suspended when the loss occurred.’ The decision 
inLyon v. Insurance Co., 55 Mich. 141, while not di- 
rectly in point, does assert a doctrine which bears 
strongly upon the case under investigation. In the 
case referred to, orders for the premium were drawn 
upon a railroad company, but were not paid, and the 
court held the insurance company liable, saying, 
among other things, that ‘a forfeiture is not favored 
at law or in equity, and a provision for it in a contract 
will be strictly construed, and courts will find a waiver 
upon slight evidence, when the equity of the claim 
made, as in this case, is, under the contract, in favor 
ofthe insured.’’ It is however insisted by the counsel 
forthe appellant that the case of Bane v. Insurance 
Co., 8 Ky. 677, is opposed to the case last mentioned, 
but we think counsel are in error, for the Kentucky 
court puts its decision upon the ground that the as- 
sured had not earned the wages which he assumed to 
assign, and declares that in this respect the case differs 
from Lyon vy. Insurance Co. In Titus v. Insurance Co., 
SiN. Y. 410, the court said: ‘* But it may be asserted 
broadly that if in any negotiations or transactions 
with the assured after knowledge of the forfeiture, it 
recognizes the continued validity of the policy, or does 
acts based thereon, or requires the insured by virtue 
thereof to do some act or incur some trouble or ex- 
pense, the forfeiture is waived as a matter of law; and 
itis now settled in this court, after some difference of 
opinion, that such a waiver need not be based upon 
any new agreement cran estoppel.’’ Other cases as- 
sertasimilar doctrine. Osterloh v. Insurance Co., 60 
Wis. 126; Cannon v. Insurance Co., 53 id. 5 5; Insur- 
ance Co. v. Bowen, 40 Mich. 147; Lnsurance Co. v. Lan- 
sing, 20 N. W. Rep. 22. In the cave last cited the court, 
in speaking of the duty of the insurance company, 
said: * But it cannot treat the policy as valid to col- 
lect the premium, and void for the payment of losses. 
The note having been paid after the loss, the sccept- 
ance of the money waived the condition of forfeiture 





in the policy, and it was valid and subsisting at the 
time of the loss.” The case before us falls within the 
principle declared in the cases cited. The acceptance 
of the money was after the loss, and after the company 
knew that the assured was affirming the validity of the 
policy, and his right to recover the loss. It knew that 
he did not regard the policy as suspended, and, by ac- 
cepting the money, it confirmed the contract as of the 
date of its execution. Ind. Sup. Ct., Sept. 18, 1890. 
Phenix Ins. Co. v. Tomlinson. Opinion by Elliott, J. 


RAILROADS—PERSONAL INJURIES — CONTRIBUTORY 
NEGLIGENCE.—(1) In an action against a railway com- 
pany for the wrongful death of plaintiff's intestate, it 
appeared that deceased was last seen alive walking 
through defendant’s yard, where cars were being 
switched in different directions, and left to run unat- 
tended and uncontrolled by any brakeman. The body 
of deceased was found neara sidewalk crossing, and 
from the blood marks on the track it appeared that he 
was struck while crossing the track on the sidewalk, 
and was dragged several feet beyond it. Held, that 
though deceased was last seen alive in the yards, the 
evidence supported a finding that he was killed at the 
sidewalk, where he had a right to be, and that it 
should be presumed that he placed himself there with- 
out want of ordinary care. This is not conjecture, but 
a reasonable inference or deduction from these known 
facts. The presumption is that he was making the 
ordinary use of that sidewalk by travelling on it 
when he was struck by the car. It would not be a 
reasonable, but it would be a violent, presumption 
that he came to the sidewalk from the north while 
walking on the defendant’s track. He would be a 
trespasser and do that which was unlawful, to so use 
the track, and this cannot be presumed. So far then 
the negligence of the deceased is not shown. The 
only other evidence of his want of care, it is con- 
tended, was the fact that he did not look or listen 
before crossing the track, or attempting to cross it. 
The contention of the learned counsel of the appel- 
lant is that if he had looked he would have seen the 
cars coming toward that point from the west, and 
that if be had seen them, it was negligence on his 
part to attempt to cross the track as be did, and 
that therefore he did not look, and that he was 
guilty of a want of ordinary care in not doing 
so. This contention is correct if there is noth- 
ing in the circumstances to excuse his not looking, 
or his not seeing the cars approach, or to mitigate 
the consequence of such omission. This has been so 
often decided by this court that I need only to refer 
to the cases cited in the appellant's brief. It is said 
that he ought to have looked west for the approach 
of these cars. Why look west any more than east? 
and perhaps he did look east, and seeing none, he 
attempted to cross over. At such a point, where a 
great deal of switching is done in all directions, out 
of as well as into side tracks, the deceased may have 
had greater reason to look east for the approach of 
cars at that time than in the opposite direction. Let 
us see. He had been met by the train of five cars 
attached to the engine just before, and had stepped 
off the track for them to pass. It is not known that 
he walked on the track after that. He was last seen 
walking some distance south of the south switch 
track toward Racine street. He had reason to sup- 
pose that the train he met would pass on toward the 
west on the main track. It was after he had met the 
train of six cars going west that the two cars had 
been detached and kicked west on the main track, 
the three remaining cars had been kicked east on 
the south switch track. Those occurrences took place 
behind him, and he probably knew nothing of them. 
He might have well supposed that the train would 
keep on westerly, or at least that it would not return 
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to pass down the suuth side track. He was thus de- 
ceived and thrown off his guard, and had no reason 
to expect that any of those cars would interfere with 
his crossing the side track on the sidewalk, or that 
they would so soon be sent down that track without 
any one to look after them, or to take care of them. 
The jury might well have excused the deceased from 
looking for any of these cars on the south side track 
going east at that time, and have found that te was 


-—— ——-——- eee 
In your issue of January 5, 1872, you Published some 


verses on the Statutes of Distribution. 


Since 


were published there have been some decisions aud, 
statutory enactment modifying the law as there laid 
down, and for the benefit of such of your readers ay 
have preserved a copy of these verses, I take the liberty 


of suggesting the following additions: 


After Stunza?, 


which states that in default of issue the widow yil 
take one-half of the personalty, I would add: 


not guilty of any contributory negligence, under 
these peculiar circumstances. This view of the case Sone seeonites 
is justified by the late case of Ferguson v_ Railroad “ 


Co., 63 Wis. 145, and Duame v. Railway Co., 72 id. 523. 
(2) The jury may also very properly have considered 


To a monkey * she’ll first have a claim; 
And if of the store, 
There remains any more, 





aes 


\\ 


the facts that it was a cold and stormy day, and that She'll of that get her half all the same. Sec 
the deceased had a shawl about his head and ears, But if the deceased at: 
which might have interfered to some extent with his Was of realty possessed, on 
seeing as well as hearing. It was not a day for taking The law has considered it fair, hin 
observations, but for keeping straight on. The em- That the claim should not all, he. 
ployees of the road kept themselves protected from On the moveables fall, 

the weather on the engine, where they could not look But the land must contribute its share, sah 
out for these wild detached cars that they had sent 53 and 54 Vict., chap 9, tim 
down = or warn the a of their ap- After the eighth stanza, to the effect that the issue bee 
proach. These facts may well modify the rule that it was | ; ; : . ; T 
the duty of the deceased to look just at the time when on oe OR See Ce eee eee, Ce : 
the cars were near him. It may be that he had looked ’ Pr 
in that direction, but when these detached cars had When grandchildren and great 

not yet started on the side track. He is not here to be Divide the estate, for 


questioned as to what he did nor did not do, and his 
conduct is entitled to all reasonable probabilities. One 
thing is certain—that he did not know that these cars 
were creeping toward and so near him when he under- 
took to cross the track. We think the jury might have 
properly found, as they did, that the deceased was not 
guilty of any want of ordinary care, under the circum- 
stances of the case, that contributed to his death. Wis. 
Sup. Ct., Sept. 23, 1890. Phillips v. Milwaukee & N. R. 
Co. Opinion by Orton, J. 


The division per stirpes is made. 
The great- and the grand- 
Respectively stand 
In the place of their parents who're dead. 
Re Ross’s Trusts, 41 L. J. Rep. Ch. 19), 


But to end all debate, 
In the year ’88, 
The court very gravely decided, 
Though the issue should be 
All in equal degree, 
The estate is per stirpes divided. 
Re Nott, 57 L. J. Rep. Ch. MW. 


einen 
I must apologize for using turf language, but as law- 
NOTES. 


“a UT all this time, the city, it seems, was asleep, 
and at last woke up.”’ Finch, J., in Staten Js- 


yers ought to know every thing, I hope no one will be 
at a loss to understand it.—C. E. H.in London Law 
Journal. 


———_ 


land, etc., R. Co. v. Mayor, etc., 119 N. Y. 98. it 
A Michigan correspondent writes us: ‘‘ Your cur- COURT OF APPEALS DECISIONS. ab 
rent topic on abortion and burglary reminds me that —_ tra 
the inequality of punishment is even greater here. The i following decisions were handed down Fri- Bu 
armed burglar is liable to twenty years in the State day, Oct. 31, 1890: ple 
prison, the unarmed to fifteen. The outside penalty Us 
for abortion is a year’s imprisonment in the county FIRST DIVISION. ta 
jail and $500 fine.” Judgments affirmed with costs—Wallace Mayo, ap he 
“The agitation of |hat question has kept the present | pellant, v. Sallie M. Davidge and another, respondents, h 
case passing like a shuttle between the trial and appel- | Maximilian Fleischman and another, appellants, v. Si- " 
late courts, untilit has been tried four times at the | mon Newman, respondent.—NMotion for re-argument di 
Circuit and reviewed four times at General Term, and | denied with $10 costs—Lydia J. Roberts, appellant, ¥. fu 
at last has been sent here in the hope of securing a final | Stuyvesant Safe Deposit Company of New York, Th 
repose.” Finch, J., in Lacy v. Getman, 119 N. Y. 132. | spondent. its 
Result, reversal and new trial. As the action involved Adjourned to Monday, Dee. 1, 1890. St 
less than $500, it was “ certified ’’ to the Court of Ap- 
peals. An earlier certification would have been SECOND DIVISION. tre 
wiser. Judgments affirmed with costs—Selah D. Seamas, pl 
P . . respondent, v. Herman Koehler, appellant; Metro- co 
“It bardly needs discussion or authority to show the politan Life Insurance Company, respondent, v. Myron th 
impropriety of this question, and indeed the learned | 3 Babcock. appellant; George Bechtel. appellant, le 
trial judge at a subsequent stage of the proceedings, v. Village of Edgewater, respondent; Charles A. Phil- } 
emphatically protested against the implication that he lips and another, appellants, v. Benjamin C. M. Tucker en 
bad permitted such a question to be put to the wit- and others, respondents.—Motion for re-argument gr 
ness. A reference to the record however shows that | 1.4 to amend remittitur denied with $10 costs—Wil ov 
the court must then have been laboring under some | jj4m, P, Abendorth, respondent, ¥. Manhattan Rail- ht 
misconception as to what had really taken place. This way Company and New York Elevated Railroad Com- t 
might reasonably have happened toany judge from the pany, appellants. i 
prejudice excited by the exasperating mode in which Adjourned to Monday, Dee. 1, 1890. de 
the defense was conducted by the prisoner's counsel.”’ ida: eibemeinen tice E —— th 





*In the language of the 1 turf this means £500. w 


Ruger, C. J., in People v. Me/ivaine, 121 N. Y. 256. 
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CURRENT TOPICS. 

HERE is one provision in the new election law 
of this State that raises a serious question. 
Section 86 provides: ‘‘ Any person entitled to vote 
ata general election, held within this State, shall, 
on the day of such election, be entitled to absent 
himself from any service or employment in which 
he is then engaged or employed, for the period of 
two hours, between the time of opening and the 
time of closing the polls; and such voter shall not, 
because of so absenting himself, be liable to any 
penalty, nor shall any deduction be made on account 
of such absence from his usual salary or wages. 
Provided, however, that application shall be made 
for such leave of absence prior to the day of elec- 
tion. The employer may specify the hours during 
which such employee may absent himself as afore- 
said. Any person or corporation who shall refuse 
to an employee the privilege hereby conferred, or 
who shall subject an employee to a penalty or re- 
duction of wages because of the exercise of such 
privilege, or who shall directly or indirectly violate 
the provisions of this act, shall be deemed guilty of 
amisdemeanor.” This seems to us clearly uncon- 
stitutional as an interference with the obligation of 
contracts and as depriving the employer of his prop- 
erty without due process of law. The section may 
be valid as to corporations, which are the mere 
creatures of the State. It may be valid in so far as 
it compels the employer to consent to his employee’s 
absence and toa relinquishment of the time con- 
tracted for, although even that seems doubtful. 
But the prohibition of any deduction from the em- 
ployee’s wages for such enforced absence seems to 
us plainly invalid. What right have the Legisla- 
ture to enact that an employer shall pay for what 
he does not receive? They might as well enact that 
he shall not deduct for absence at funerals or wed- 
dings, or in sickness or at church, or that he shall 
furnish a carriage to carry the voter to the polls. 
The high privilege of voting and the importance of 
its exercise to the State may possibly warrant the 
State in securing it to the voter in spite of his con- 
tract of employment and the objection of his em- 
ployer, but where is the constitutional warrant for 
compelling the employer to continue his wages and 
thus pay for that for which he receives no equiva- 
lent? This would be a very serious matter to many 
employers at many times, and might cause them 
great and costly embarrassment in fulfilling their 
own contracts. In the case of one who employs a 


hundred voters, it would subject him to the loss of 
twenty days’ time and to the payment of twenty 
days’ wages for which no service is rendered. In 
the case of the employer of a thousand voters, it 
Would amount to a loss of two hundred days’ time 


Vor. 42 — No. 20. 





and to the payment of two hundred days’ wages for 
nothing. Ifthe wages were $2 a day, the loss in the 
one case would be $40 and in the other $400. Vot- 
ing is a very sacred privilege, but the Legislature 
may not lawfully compel one citizen to sacrifice 
$40 or another $400, nor even one cent, to enable 
others to exercise it. In many cases, in which time 
is of the essence of the contract and where time is 
pressing, the enforcement of this provision might re- 
sult in compelling the employer to pay for effecting 
his own financial ruin — a seething of the kid in the 
mother’s milk, or a mulcting of St. Lawrence’s exec- 
utors for the expense of the gridiron, which we do 
not believe there is any warrant for in law or jus- 
tice. Add to this the liability of the employer to 
fine and imprisonment in case he refuses to pay for 
what he does not get, and you have an exercise of 
inquisitorial ingenuity and injustice that has very 
few parallels in statute-books. We should like to 
hear opinions of our readers on this subject. At 
present it seems to us surprising that so acute a 
lawyer as Senator Saxton should have drawn the 
provision, and that so acute a lawyer as Governor 
Hill should not have objected to it. 


It is after the event in controversy, but we have 
just learned that ‘‘a Jeffersonian Democrat ” comes 
to the rescue — probable his own rescue—of ‘A 
Poor Farmer” in the Albany Times. This Protean 
gentlemen says: ‘‘Is it true that the farmers, me- 
chanics and other producers pay all the taxes? I 
insist that it is, for the reason that labor is the sole 
source of wealth. Hence it follows, logically and 
inevitably, that in the last analysis, every cent of 
the tax falls upon labor.” This is rather disingenu- 
ous, for ‘‘A Poor Farmer ” said nothing about “ other 
producers,” but it does not alter the case; and else- 
where this remarkable economist asks if Judge 
Earl’s pension ‘‘ will fall upon the already overbur- 
dened farmer and mechanic?” We shall not spend 
much time over a man capable of asserting that the 
farmers and mechanics pay all the taxes because 
‘*Jabor is the sole source of wealth.” Judge Earl 
himself undoubtedly pays taxes; he is not aefarmer 
or mechanic, but he does work hard and we hope 
he has laid up something although he is not a “ pro- 
ducer” in the physical sense. Patti is not a farmer 
or mechanic, produces nothing but sweet sounds, 
but gets $5,000 a night, and undoubtedly pays 
taxes. The Times itself recently said: ‘‘ Wil- 
liam Waldorf Astor probably owns ten times as 
much real estate in New York as any other per- 
son, and pays taxes proportionately.” And yet he 
‘* produces” nothing but some creditable novels. 
This rival of Adam Smith also says: ‘‘Is the Law 
JOURNAL man aware that while Judge Earl started 
with a salary as county judge, of $1,500, he has for 
many years drawn a salary from the State treasury of 
$12,000?” No, we are not aware of it, for it is not 
true. He has drawn a salary of $12,000 only three 
years, and even such an economical person would not 
call this ‘‘ many years.” Jefferson was a wise man, 
although a very poor practical economist, and if he 
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could know the follies uttered over the name of 
‘* Jeffersonian Democrat” he would be uneasy in 
his grave, In view of the astounding argument 
and statements of this latter-day political economist, 
and of his quoting Proverbs xxvi, 12, at us, we 
think that he may well have more hope of himself 
than of us. Let us hope that Judge Earl will live 
to the age of eighty and draw that pension like a 
man, and if he should use it in the endowment of a 
school for teaching “ poor farmers” and “ Jeffer- 
sonian Democrats” the rudiments of political econ- 
omy, it would be well bestowed. Let him draw 
his pension because the law entitles him to it. 
If it should be deemed wise to limit the pension in 
future cases, we shall not find fault. It may be best 
to limit it to the cases where the judge has served 
ten years of his last term. 


Practitioners in this State and students elsewhere 
will find the Penal Code and the Code of Criminal 
Procedure, as in force at this date, annotated by 
Mr. John T. Cook, and published by H. B. Parsons 
of this city, very useful aids. Mr. Cook has bestowed 
a great amount of labor on the references, and in 
addition to New York decisions, cites decisions in 
other States, the American Decisions, American 
Reports and American State Reports, and articles 
in law magazines and journals. Mr. Cook is one of 
the most experienced, industrious, and capable law 
editors in this country, and in these two volumes 
gives admirable evidence of comprehensive researches 
and accurate discrimination, which have made this 
edition substantially new and independent of former 
issues of this standard work. 


No court, except the Federal Supreme Court, has 
been so much fed, praised and pampered of late as 
the Supreme Court of Errors of Connecticut. Its 
members have been feasted and toasted in New 
York at the instigation of Mr. Clark Bell, and in 
the October Green Bag there is an historical sketch 
of the court, by Mr. Leonard M. Daggett, with por- 
traits of twelve judges and a portrait of Mr. Hooker, 
the reporter. The portrait of Joel Hinman reminds 
one of Chief Justice Shaw. The biographies are 
very full of dates and general descriptions, but have 
less of gossiping personality than the few bits given 
lead one to desire. Chief Justice Butler was a 
physician for eight years, but ‘‘ gave up that pro- 
fession for that of the law, finding that he was of 
too sensitive a temperament to endure the sight of 
suffering.” ‘‘ After serving several terms in the 
State Legislature, he was sent to Congress in 1849, 
where he was known as the ‘Lone Star from Con- 
necticut,’ being the only Whig of the delegation. 
Judge Butler, in addition to his medical training, 
had a decided taste for natural science and me- 
chanics. He was a successful agriculturist, the 


author of several inventions, wrote two works upon 
meteorology, and is credited with being the first to 
suggest a national weather bureau.” The following 
description of the early Chief Justice Mitchell, 
written by his grandson, the beloved ‘‘ Ik Marvel,” 





ee D 
is delightful: ‘‘He recalls the ‘figure bent with 
the weight of over ninety years, abounding white 
hair, a face clean-shaven, an aquiline nose, and ap 
eye that seemed to see every thing * * * [4 
member distinctly his long woollen hose, and his 
knee-buckles, and his oaken staff, on which he 
leaned heavily such times as he trudged away to his 
barns for a look at his cattle, or the fondling of 
some pet beast. His long coat — such as you ge 
in pictures of Franklin — had huge lapels and 
pockets; these latter often bulging out with ears of 
corn, on the visitations I speak of, for the pamper. 
ing of some favorite horse or pig.” The photograph, 
of which the picture on page 426 is a reproduction, 
was taken from a portrait in oil painted by Pro. 
fessor Morse, the inventor of the telegraph.” (It is 
a fact not generally known, that Morse was presi- 
dent — we believe the first—of the New York 
‘* National Academy of Design.”) Swift, the author 
of the famous ‘ Digest,” was given to warring on 
the Congregational clergymen. ‘‘In one of his 
battles with the ecclesiastics, we are told by one 
historian, he was called by a certain divine ‘ desti- 
tute of delicacy, decency, good manners, sound 
judgment, honesty, manhood, and humanity; a 
poltroon, a cat’s paw, the infamous tool of a party, 
a partisan, a political weathercock, and a raga- 
muffin.’” He must indeed have had a versatile 
genius to be all that. We here first learn that John 
Trumbull, author of ‘‘ McFingall,” was a judge and 
sat for eighteen years. Judge Gould, father of our 
late Judge Gould, of Troy, was author of the famous 
treatise on ‘‘ Pleading,” and Judge Reeve of that 
on ‘‘ Domestic Relations.” Chief Justice Hosmer 
‘made a practice of prescribing for members of the 
bar in the intervals of judicial business, giving them 
recipes for the cure of corns, for making liquid 
blacking, and the like.” Judge Daggett preserved 
“the dress of the old school Federalists,” and his 
‘‘white top-boots were an important part of the 
dress; and for many years Judge Daggett’s boots 
were in great demand among his younger acquaint- 
ances on occasions of public display, appearing fre- 
quently in the military parades.” These are now 
confined to the flunkies of McAllister’s ‘‘ Four Hun- 
dred” and their kind. After Hinman became a 
judge, ‘‘he might still be seen by his neighbors 
driving his cows home from pasture in the early 
evening.” From 1807 to 1889 ‘‘ forty-one judges 
have served, the average time of service being 4 
trifle over eleven years. In the same time thirteen 
chief justices have served, making an average ser- 
vice of a little more than six years. But if we in- 
clude their service as associate judges, owing to the 
practice of promoting the senior judge, we find their 
average time of judicial service to be but a trifle less 
than sizteen years. The Connecticut Supreme Court 
has not the difficulty of an overcrowded docket to 
overcome, which in some States is a serious one. 
The comparatively small number of appealed cases 
is due to three facts —the small size of the State; 
the excellent work done by the trial judges; the 
uniformity and consistency of decisions by the Su- 
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me Court.” The reporter, Mr. Hooker, is a 
scholarly man, and is appreciated, as the following 
testifies: ‘‘ At a comparatively early period of his 
life he declined the offer of a seat upon the bench; 
and the Legislature, in recognition of his abilities, 
made the salary of the office $4,000 during his 
tenure, to be but $3,000 thereafter.” This number 
ofthe Green Bag also contains a good portrait of 
Lord Chancellor Lyndhurst, the Boston boy, son of 
the celebrated American painter, Copley. It is inter- 
esting to learn that he preferred “Tom Brown” to 
legal folios. In the article, “Dogs or Men?” we 
find the following head-note to the Michigan case 
of Heisrodt v. Hackett: ‘‘ Dogs are neither ‘ persons 
nor ‘constables.’ A statute permitting ‘any per- 
son,’ and requiring ‘police officers,’ to kill un- 
licensed dogs, does not justify one dog in killing 
another of his own motion.” We had previously 
made that statement of that case, in ‘‘ Common 
Words and Phrases,” p. 311, adding: ‘‘ the ladies 
hereafter need have no scruples about holding their 
pet dogs in their laps.” 


Mr. Morse had no opportunity to revise the proof 
of his article recently published in these columns, 
and consequently it showed several errors, gram- 
matical and otherwise. It seems to us that his con- 
tribution will be of permanent interest and value on 
avery important question of international law. 


—_—_>___——_ 


NOTES OF CASES. 


N Carwright v. Gray, 57 Hun, 521, it was held that 
a non-negotiable note imports a consideration 
although none isexpressed. Landon, J., said: “ Non- 
negotiable notes differ from negotiable ones in the 
particular that the indorser is regarded as a maker or 
guarantor, and not as a simple indorser; also in the 
further particular that the equities between the 
parties are not cut off by transfer to a bona fide pur- 
chaser for value before maturity. Maule v. Craw- 
ford, 14 Hun, 198; Lee v. Swift, 1 Den. 565; Bar- 
rick v. Austin, 21 Barb. 241. But they are regarded 
a promissory notes under the statute of 3 and 4 
Anne, chap. 9 (1704), enacted in this State in 1801; 1 
R. L. 151; and in the Revised Statutes, vol. 1, 
m. p. 768, §§ 1-4. * * * Before the statute of 
Anne inland bills of exchange and promissory notes 
payable to the order of the payee were, by the cus- 
tom of merchants, negotiable. With respect to 
inland bills of exchange, it was held that the 
indorsee could recover of the maker or acceptor, as 
the case might require, and that the custom of mer- 
chants had become the commom law. It was held 
the same way in several cases with respect to prom- 
Issory notes, but in Clerke v. Martin, 2 Ld. Raym. 
17; 1 Salk. 129, Lord Holt, C. J., held that the 
merchants could not change the law; and in Potter 
¥. Pearson, 2 Ld. Raym. 759; 1 Salk. 129, Lord 
Holt held that ‘ this custom to oblige one to pay by 
note without consideration is void and against law.’ 
The statute of Anne was enacted to reverse the rul- 





ing of Lord Holt, and to place promissory notes 
upon the same footing as inland bills of exchange 
with respect to their negotiability and effect. The 
indorsee or transferee can recover upon them. See . 
Dunlop v. Silver, 1 Cranch, 367, for a full exposition 
of the law and cases leading to the statute of Anne, 
The sections of our Revised Statutes above quoted 
are a substantial re-enactment of the statute of 
Anne. Both statutes, by their terms, refer to nego- 
tiable notes. They shall ‘be due and payable as 
therein expressed.’ Nothing is said in the statute 
about consideration, and hence the notes need recite 
none. The English courts however regarding the 
statute as remedial, extended the benefit of it 
beyond its literal terms and held that non-negotia- 
ble notes came within it, and that the payee could 
maintain an action within the statute against the 
maker. Kyd Exchange, 65, published in 1790; 
Smith v. Kendall, 6 T. R. 123; 1 Esp. 231; Burchell 
v. Slocock, 2 Ld. Raym. 1545. That is to say, the 
payee could declare upon the note under the statute 
instead of declaring upon the consideration or 
transaction which led to the giving of the note. If 
the non-negotiable note was within the statute, it 
imported a consideration without reciting it. Such 
being the rule in England, it seems to have been 
assumed to be the rule in this State. In Downing v. 
Backenstoes, 8 Caines, 1387, the note was non-nego- 
tiable, and was declared upon as within the statute. 
The defendant demurred upon the ground that the 
note was not within the statute, and therefore the 
declaration was bad because it did not allege the 
transaction and consideration upon which the note 
was given. The report states that counsel for the 
defendant confessed that if the case were to be 
determined on the English decisions it would be 
against him, but if it were res integra in this court, 
he had much to say. The court said: ‘The very 
point was settled in Green v. Long, April term, 1798, 
in conformity to the adjudications in Westmin- 
ster Hall. Judgment for the plaintiff.’ We under- 
stand that the rule thus announced has ever since 
been followed in this State without question. Presi- 
dent, ete., v. Hurtin, 9 Johns, 217; Kimball v. Hunt- 
ington, 10 Wend. 675; Paine v. Noelke, 58 How. Pr. 
273; 3 Kent Com. 77. The same rule prevails in 
Massachusetts. Townsend v. Derby, 3 Metc. 363; 
Dean v. Carruth, 108 Mass. 242. The statute of 
Anne, though not enacted in that State, seems to 
be regarded as declaratory of the common law. 
Richards v. Barlow, 140 Mass. 218. No definition 
of a promissory note requires the use of the words 
‘value received.’ It is an unconditional promise in 
writing to pay a specified sum of money to another 
at some time certain to arrive. Buller Trials, 272 
(ed. 1788); 2 Bl. Com. 467; 3 Kent Com. 75; Kyd 
Exchange, 18. This definition in substance is in all 
elementary books. Negotiability is not an essential 
quality of a promissory note. Sibley v. Phelps, 6 
Cush. 172.” Mayham, J., concurred. Learned, J., 
dissented, on the ground that such instrument is not 
a note, and continuing: ‘‘ Now it is the general rule 
that there cannot be a recovery on an alleged con- 
tract without proof of consideration. The words 
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‘for value received’ in a note are prima facie evi- 
dence of a consideration. Prindle v. Caruthers, 15 
N. Y. 425; Blackman v. Cavin, 21 Week. Dig. 445; 
Dan. Neg. Inst. 163. It has been shown above why, 
in a negotiable note, these words are not necessary ; 
as is held in 3 Kent's Commentaries, 77. But where 
the note is not negotiable, it is a mere contract 
between the original parties, not intended for trans- 
fer; and a consideration must be shown. So it was 
held in Edgerton v. Edgerton, 8 Conn. 6. Again in 
Bristol v. Warner, 19 id. 7, there was a note: ‘On 
demand, after my decease, I promise to pay J. 
W. B. or order $800,’ and the court held that it 
imputed a consideration, because it was in form 
negotiable, and cited the preceding case. ‘But 
such notes as are not negotiable by statute, or upon 
which no action of debt is authorized by statute, 
remain as at common law, and not importing a con- 
sideration, it must be alleged and proved.’ Dan. 
Neg. Inst., § 162. In Parsons on Bills, page 227, it 
is said that in negotiable notes, if there are no such 
words as ‘ value received,’ in some States the pre- 
sumption of consideration would be denied; in 
others, perhaps admitted.” After distinguishing 
cases cited in the prevailing opinion: ‘‘ It does not 
seem therefore that there is any controlling decision 
which holds that in a non-negotiable note it is not 
necessary to show a consideration, either in the note 
itself or by extrinsic evidence. Certainly this must 
be the rule upon principle. The plaintiff, in order 
to show the defendant’s liability, must show a 
promise made on a good consideration. That rests 
upon him as a part of his affirmative case. There 
has been sometimes an attempt to hold that a con- 
sideration was not necessary in case of a written 
promise. Pillans v. Mierop, 3 Burr. 1663. But that 
is not the rule of our law. There must always be a 
consideration. This view is especially applicable 
to a writing like the present, payable after the 
maker’s death, and therefore from his estate; a 
writing which, without a consideration, would be 
an attempt to make a testamentary disposition. 
Earlv. Peck, 64 N. Y.596; Worth v. Case, 42 id. 362.” 


In Ingalls v. Campbell, Supreme Court of Oregon, 
December 16, 1889, it is said: ‘‘ The question in- 
volved, and to be decided, is the right of a mother 
to appoiut by will a guardian for her children. The 
common law did not recognize the right of a testa- 
tor to appoint a guardian for his children during 
their minority. While it made various provisions 
for the care of infants and their estates, the right to 
make any testamentary dispositions of the guardian- 
ship of the children was denied or withheld. It was 
years after the power to dispose of his property by 
will had been established by various statutes that 
the right to make a testamentary disposition of the 
guardianship of his minor children was conferred. 
This right was given by the statute of 12 Car. II, 
chap. 24, and by the words of the act, the father only 
can appoint the guardian or guardians, who shall 
have the custody of his children, and the control of 
their estates during minority. The power thus con- 





ferred, when exercised to its fullest extent, invested 
the testamentary guardian with an authority oe 
the children, and control of their estates, almost a5 
co-extensive as that enjoyed by the father himself 
His appointment supersedes all other guardians, and 
all control on the part of the mother. So absolute 
is this power that it may be exerted in utter disre. 
gard of the claims of maternal affection, and despite 
its protests, and commit the custody of the childrep 
to a stranger, and embitter the life of the mother 
by depriving her of the society of her offspring. | 
matters not how amiable and refined she may be 
how competent in every respect to direct the educa. 
tion, and to participate, at least in the custody of 
her children, the paramount right of the testament. 
ary guardian deprives her of all right to interfere 
with his custody of them or their education. Said 
Lord Chancellor Cottenham: ‘It is proper that 
mothers of children thus circumstanced should 
know that they have no right as such to interfer 
with the testamentary guardians, and if, under the 
peculiar circumstances, I think it proper now to 
leave the child in the custody of the mother, itis 
not in respect of right in that mother, but it isin 
consequence of that power which the court has of 
controlling the power of testamentary guardians,’ 
Talbot v. Earl of Shrewsbury, 4 Mylne & C.683. It 
was the legal effect of the fact of guardianship that 
constituted him a trustee, and, like all such, subject 
to the general supervision of chancery to control his 
actions in a proper case. Beaufort v. Berty,1P. 
Wms. 702. While the Court of Chancery had thus 
the power to control his actions, neither the statute 
nor the court recognized any right in the mother to 
the custody and control of her children; but on the 
contrary, the power conferred on the father to make 
a testamentary disposition of his children was un- 
limited, and might be exerted against his unbom 
child. Under no circumstances could she exercise 
the power to appoint a testamentary guardian, and 
whenever she has made such appointment the courts 
have declared it absolutely void. Hz parte Edwards, 
8 Atk. 519; Ex parte Bell, 2 Tenn. Ch. 827. In all 
this the statute was in accord with the harsh fea- 
tures of the common law, which, in the marital re- 
lations, destroyed the wife’s personality, deprived 
her of her property and denied her the right of the 
custody of her children, save such as her husband 
might vouchsafe. Cases there are which show % 
absolute and unqualified was his right to the cus 
tody of his children, and to take them from the 
mother, that irrespective of her merits, and his de- 
merits, in all the relations of domestic life, he could 
exclude her from all access to them, and might do 
this even from the worst of motives. Rex v. Green 
hill, 4 Ad. & E. 624. See also Forsyth Infants, 11, 
12. It is to the credit of the American courts that 
they have been guided by a more liberal policy than 
those of England in awarding the custody of the 
children to the mother, and have regarded their 
welfare and interest in such controversies as the 
paramount obligation to be considered. Mercein V. 
People, 25 Wend. 104; Schouler Dom. Rel. 339, 
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340; Hurd Hab. Corp. 472 et seg. Yet notwith- 
standing the liberality of our courts in this regard, 


"the statute of 12 Car. II, has been re-enacted in 


most of the States, including our own State, shorn 
only of its verbose phraseology, but without any 
intention, it is thought, of varying its construction. 
9 Kent Com, 225. It is true that in some of these 
States of late years the injustice to which it sub- 
jected mothers provoked a revolt in public senti- 
ment, and resulted in legislation which has softened 
its rigors or so materially changed its features as to 

the parents comparatively upon an equality in 
the right of the custody of the children. And 
while the spirit of modern progress has character- 
izedour legislation, leading to the removal of numer- 
ous disabilities created by the common law, and to 
arecognition of her individuality, and of her rights 
of property, and what is equally or more sacred to 
her, the right to direct and control the training and 
custody of her offspring, in case of divorce, where 
the husband is in fault, or shown in any controversy 
between them to be an unfit custodian of them, yet 
this relic of barbarism in the form of a statute is 
dill in force in our own State, unless its rigors have 
been softened or repealed by the act of 1880. With 
afull knowledge then of the injustice which may 
result to the mother from the operation of this stat- 
ute, we are to turn to the statute of 1880 in order 
to determine whether its effect has been to give the 
mother the right to appoint a testamentary guar- 
dian for her children in the same manner as the 
father could do.” But as the father enjoyed 
the right to the full and complete control of his 
children before the enactment of the statute giving 
him the right to appoint a testamentary guardian, 
and as such right to the custody of the children, 
and management of their estates, is not dependent 
upon it or essential to its existence, and as section 
2878 does not refer in terms or otherwise to section 
2885, held, that the effect of section 2878 is to so 
modify or repeal, in whole or in part, so much of 
section 2885 as is incompatible with the mother's 
right to the full and complete control of the chil- 
dren and their estates at the father’s death as the 
father has at the mother’s death, but does not con- 
2 upon the mother the right to appoint a guar- 
ian, 


DEED— ACKNOWLEDGMENT BY MARRIED 
WOMEN. 


WEST VIRGINIA SUPREME COURT OF APPEALS, OCT. 


PICKENS v. KNISELY. 


Inthe certificate of private examination, acknowledgment 
and declaration of a married woman to a deed conveying 
her property, a justice certified that the married woman, 
“being examined by me privily and apart from her hus- 
band and having the above deed of trust, dated December 
the 15, 1868, fully explained to her, she, the said Sarah 
Jane Knisely, acknowledged the said writing to be her 
act, and declared that she had willingly acknowledged the 
same, and did, not wish to retract it.” Held, a substantial 
compliance with the statute. 





«- 


| as from Circuit Court, ‘Barbour county. 


J. Hop. Woods and F. Woods, for appellant. 
Dayton & Dayton, for appellees. 


JoHNson, P. On the 28th day of August, 1866, 
Stephen Arnold, of Barbour county, conveyed to his 
daughter, Sarah Jane Knisely, a tract of land in said 
county, “ subject to this condition, that the same shall 
not operate as aconveyance of the legal title to said 
land or the right to the possession thereof until after 
the death of the said Stephen Arnold.’”’ On the 15th 
day of December, 1868, L. M. Knisely and the said 
Sarah Jane Knisely, his wife, executed their joint and 
several bond to James Pickens, for the sum of $1,650. 
On the 9th day of September, 1871, the same parties 
executed and delivered to the said James Pickens 
their bond for $1,200. On the 15th day of December, 
1868, Knisely and wife conveyed in,trust to R. W. Dan- 
iels, trustee, to secure the payment of said $1,650 bond, 
the said tract of land conveyed to Sarah Jane Knisely 
by her father, Stephen Arnold. This deed was ac- 
knowledged by the grantees before Michael Simon, a 
justice, on the 18th day of December, 1868, and was re- 
corded on the same day. The certificate of acknowledg- 
ment as to Mrs. Knisely is as follows: ‘* West Vir- 
ginia, Barbour county, to-wit: I, Mikel Simon, jus- 
tice of Union township, in the county aforesaid, do 
certify that Sarah Jane Knisely, the wife of the above- 
named L. M. Knisely, personally appeared before me 
in my township, and being examined by me privily 
and apart from her husband, and having the above 
deed of trust, date December the 15th, 1868, fully ex- 
plained to her, she, the said Sarah Jane Knisely, ac- 
knowledged the said wrightly to be her act, and de- 
clared that she had willingly acknowledged the same 
and did knot wish to retract it. Given under my 
hand, this 18th day of December, 1868. Michael 
Simon, Justice.”” On the 9th day of September, 
1871, the same parties conveyed the same land to 
Nathan J. Coplin, trustee, to secure the said $1,200 
bond, and on the same day acknowledged the said 
deed before Henson L. Hoff, Justice. The acknowl- 
edgment is in almost the same words as the acknowl- 
edgment before Justice Simon, concluding as to Mrs. 
Knisely: “And being examined by me privily and 
apart from her husband, and having the above deed of 
trust, dated September the 9th, 1871, fully explained 
to her, she, the said Sarah Jane Knisely, acknowledg 
the said wrighting to be her act, and declared that she 
had willingly acknowledg the same and did not wish 
to retract it.” At April rules, 1874, Pickens filed his 
bill in the Circuit Court of Barbour county, setting 
forth the above-stated facts, and praying that the said 
deeds might be construed to ascertain what interest 
Sarah Jane Knisely had in the land, and that all the 
interest of Knisely and wife therein might be sold, 
and the proceeds of sale be applied to discharge said 
trust-liens, and for general relief. Sarah Jane Knisely 
answered the bill, and in her answer she admitted the 
execution of the bonds, but averred that she was only 
the surety of her husband, and that her separate estate 
could not be sold to pay said debts. She admits she 
signed said deeds, but says she signed them by di- 
rection of her husband. As to her alleged acknowl- 
edgment of the deed of December 15, 1868, she says: 
“She utterly denies that the same was ever acknowl- 
edged by her, and she says that the certificate of ac- 
knowledgment and privy examination of and by her 
of Justice Michael Simon, of the date of the 18th day 
of December, 1868, as the same seems to be appended 
at the foot of the said deed, is wholly erroneous, and 
contrary to truth and fact.’’ As to the acknowledg- 
ment of the second deed of trust, she is silent in this 
answer. She filed an amended answer, in which she 
claimed that the certificates of her privy examination 
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to sald deeds were fataly defective, and said deeds 
were not binding on her. L. M. Knisely answered the 
bill, and in his answer said: ‘‘ Respondent did insist 
upon his wife and co-defendant, Sarah Jane Knisely, 
signing said obligation as respondent's surety, which 
she thereupon did, and she also, in iike manuer, signed 
her signature to the said trust-deed ; but he denies that 
she acknowledged the same, and says that the certifi- 
cate of the justice to the facts stated in it as to his said 
wife’s acknowledging the said deed are untrue, and 
were procured to be done by the plaintiff for the pur- 
pose of acquiring by fraud the real estate of his wife 
in security and discharge and satisfaction of his de- 
mand against this respondent, who was unable to pay 
him otherwise.’’ He says nothing about the certificate 
to the second trust-deed. He pleads usury in the debt, 
and claims that he is entitled to be relieved of all 
usurious excess. Depositions were taken. The cause 
was referred toa commissioner to state an account. 
The report was filed, and exceptions indorsed, which 
were not passed upon by the court. On the 30th of 
October, 1883, the court dismissed the bill, with costs. 
From this decree Pickens appealed. 

The court must have dismissed the bill, because in 
its opinion the certificate of acknowledgment of Mrs. 
Knisely to the two deeds of trust executed by her on 
her separate estate were fatally defective; for if they 
are not, one of the deeds at least would be good, even 
if the other should be held void on the ground that she 
never acknowledged it at all. Are the two certificates 
above referred to fatally defective? It is well estab- 
lished by our court that a literal compliance with the 
statute is not required, but there must be a substan- 
tial compliance with all the requirements thereof. 
Watson v. Michael, 21 W. Va. 568. Do the certificates 
substantially comply with the statute? We have but 
one case in our court having any bearing upon the sub- 
ject, and that is Watson v. Michael, supra, where it 
was decided that the words, ‘ and the deed being read 
to her,”’ were not equivalent to the words required by 
the statute—“‘ being fully explained to her.’’ In all of 
the other cases there was a clear omission of one or 
more of the positive requirements of the statute. Here 
the omitted words are, *‘ willingly executed the same;”’ 
aud the substituted phrase is, ‘‘ had willingly acknowl- 
edged the same.” These certificates show that the 
married woman personally appeared before the jus- 
tice, and proceed: ‘And being examined by me privily 
and apart from her husband, and having the above 
deed of trust, date December 15, 1868 [in the one case, 
and September 9, 1871, in the other), fully explained 
to her, she, the said Sarah Jane Knisely, acknowledged 
the writing to be her act, and declared that she had 
willingly acknowledged the same, and did not wish to 
retract it.’”” In Boykin v. Rain, 28 Ala. 332, the stat- 
ute required the certificate to show “that she signed 
and sealed and delivered the same as her voluntary act 
and deed, without any fear, threats or compulsion of 
her husband.” The certificate showed “that she 
signed, sealed and delivered the above instrument of 
mortgage deed on her own free will and accord, and 
without any fear, persuasion or threats from her said 
husband, and for the express purposes therein stated."’ 
The court decided that the certificate was not “ either 
in words or substance the acknowledgment required 
by law. It was essential that she should acknowledge, 
among other things, that she executed the mortgage 
‘without any fear.’ She has not acknowledged this, 
nor any thing in substance the same. It will not doto 
say she acknowledged something like it. Resemblance 
is not identity. Fear may exist on the part of the 
wife, ‘ without any force, persuasion or threats’ from 
the husband. Her acknowledgment that she executed 
the deed on her own free will and accord is not identi- 
cul in substance with acknowledging that she executed 





it freely, without any fear of her husband. Fear may 





exist, and often does exist, in a degree su moderate gy 
not to destroy the freedom of the will.’’ In Penney. 
vania the statute required that the person taking the 
acknowledgment “ should read to the wife, or other. 
wise make known to her, the full contents of the 
deed.”” In MeJ/ntire v. Ward, 5 Bin. 296, it appeared 
that the certificate of acknowledgment showed tha 
the wife *‘ acknowledged the indenture of bargain ang 
sale to be her act and deed according to its true intent 
and meaning, and the land and premises therein mep. 
tioned to be bargained and sold with all and every the 
appurtenances to be the right, title, interest, estate and 
property of the within-named Samuel Todd, his heirs 
and assigns forever.’’ The court held that a substap. 
tial compliance with the statute. Tilghman, C. J., for 
a majority of the court, said: ‘She knew then that 
the land was conveyed to Todd in fee-simple, which jg 
the essential part of the deed; and it may be fairly 
presumed that this was communicated to her by the 
justices who took her acknowledgment, although I do 
not consider that to be material, provided it appear 
she had the knowledge. * * * Considering the 
whole of this certificate then, it sufficiently appear 
that the contents of the deed were known to her.” Jy 
Shaller v. Brand, 6 Bin. 435, it appeared the statute di. 
rects the person taking the acknowledgment of 4 
married woman “shall examine the wife separate and 
apart from her husband, and shall read or otherwise 
make known to her the full contents of the deed; and 
if upon such separate examination she shall declare 
that she did voluntarily, and of her own free will and 
accord, seal, and as her act and deed, deliver, the said 
deed, without coercion or compulsion by her husband, 
then tbe said deed shall be good and valid.” The 
certificate as to the wife showed only this: “She, 
the said Catharine, being of full age, separate and 
apart from her husband by me examined, and the 
full contents made known to her, voluntarily con- 
senting thereto.” In this case Tilghman, C. J., de 
livering the opinion of the court, said: ‘It is not 
straining the expression, ‘voluntarily consenting 
thereto,’ too far to say that it implies she declared 
that she executed the deed voluntarily; and that is 
sufficient, for if the execution was voluntary, it was 
without coercion or compulsion. I am clearly of 
opinion therefore that by this deed the estate of the 
wife was legally conveyed.” We do not say that we 
approve those two decisions in their entirety, but 
cite them to show how liberal the Supreme Court 
of Pennsylvania has been in holding words used to 
be the equivalent of those required by the statute. 
We shall not have to go to this extent of liberality 
to hold the certificates here a substantial compliance 
with the statute. In giving a construction to the 
language used, we must look to the whole certificate, 
just as we would in construing any other instrument. 
The justice certifies that he has examined Mr. 
Knisely separately and apart from her husband; 
that during such privy examination, he fully ex- 
plained to her the said writing, that she then ac- 
knowledged the same, that she then declared that 
she “had willingly acknowledged the same, and that 
she did not wish to retract it.” When it is said she 
had willingly acknowledged the same, it seems clear 
to us, taking the whole certificate together, it was 
not meant that she had, during the privy examina 
tion then being had, ‘willingly acknowledged the 
deed.” There would be no meaning in that. It was 
not the duty of the justice to ask her whether she 
was willingly then acknowledging the paper, of 
whether she was willingly then declaring that she 
had “ willingly” excuted the same, and did not then 
wish to retract it. If we give the certificate the con- 
struction contended for by counsel for appellee, we 
would have to hold that during her examination 
separate and apart from her husband she acknowl- 
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the deed, and declared tbat she had willingly 
then acknowledged it, and she did not wish to re- 
tract the acknowledgment thus willingly made. What 
was it she declared that she did not wish to retract? 
Certainly the execution of the deed. And when she 
declared that she ‘‘had willingly acknowledged the 
deed,” she meant that she had willingly executed it; 
that is, she declared that she had willingly signed and 
sealed the deed, free from the control of her husband, 
and that act she did not wish to retract. This is the 
true sense and construction of the instrument, and it 
would be technical indeed to hold that this was not a 
substantial compliance with the statutory requirement. 
In the case of Boykin v. Rain, 28 Ala. 332, there were 
no words used which, by any reasonable construction, 
could be held to mean that she had executed the deed 
without any fear of her husband. It was necessary 
that such words should be used. Here, we think, it is 
plain that every requirement of the statute was com- 
plied with. 

But as to the deed of December 15, 1868, a more 
serious question is raised. The answers of the defend- 
ants both plead the fact that Mrs. Knisely never ac- 
knowledged that deed at all. This is sustained by her 
own deposition, and also by the deposition of her hus- 
band, L. M. Knisely, and by the justice, Michael 
Simon; and there is not a particle of evidence, save 
the certificate itself, to contradict these witnesses. 
This raises the interesting question whether under any 
circumstances the certificate of the justice or notary 
tothe examination of a married woman can be con- 
tradicted by parol, and the further question whether, 
if so, the evidence of the justice or notary is compe- 
tent toimpeach it. The case of Harkins v. Forsyth, 11 
Leigh, 294, takes very strong ground against both 
propositions. In that case a bill was filed to enforce a 
deed of trust. Mrs. Harkins, in her answer, admitted 
that she signed the deed. She averred that the two 
justices of the peace asked her, in the presence of her 
husband, if she acknowledged it to be her act and deed, 
and had willingly signed, sealed and delivered the 
same, and whether she wished to retract it. But she 
averred, and she charged the fact to be, that the jus- 
tices did not read the deed to her, nor in any manner 
whatever explain it to her. On the part of the de- 
fendants, the depositions of both the justices were 
taken, and they say that they did not read or explain 
the deed to Mrs. Harkins, it not being their habit to 
doso. The court decreed the land to be sold. Eliza- 
beth Harkins appealed. Tucker, P., said the question 
was one of great importance, and of first impression 
in that court. After stating that at common law a 
married woman could not, by joining in a deed bar 
herself or those claiming under her of her own estate, 
hesaid: ‘‘In process of time, fines were adapted to 
thisend, by which the rights of a wife might be suc- 
cessfully passed; but to prevent imposition upon her, 
it was at length provided by statute, that wherea feme 
covert was one of the parties to a fine, she should be 
privily examined, and if she refused her assent, the 
fine should not be levied.” He says this proceeding 
was the prototype of our privy examination. But 
though the privy examination was positively enjoined 
by statute, yet if a feme was allowed to acknowledge a 
fine without examination, it nevertheless bound her, 
and could not be reversed; for she could not contra- 
dict the record, which set forth her examination. He 
shows that in Virginia, as a substitute for the fine, a 
deed accompanied by a privy examination of the feme 
has been adopted, which could be either before acourt 
of record or before two justices of the peace. In both 
cases the same requisitions exist. Where this exami- 
nation is had in court, it must be conceded that it is 
altogether conclusive, and that no allegation can be 
admitted to contradict the entry, however much that 
May be at variance with the real facts. The second 





mode of privy examination is by two justices of the 
peace » and it seems to be supposed that because it is a 
matter in pais, the certificate of the justices may be 
directly contradicted and the deed vacated by the tes- 
timony of wftnesses,, and even by the depositions of 
the justices themselves. He says such a position is at 
variance with the spirit and object of the law, and 
also with the very terms of the law. He further says: 
“If the door be once opened to the contradiction of 
the magistrates’ certificates, where is the point at 
which we shall stop? The writing must be explained; 
and if the certificate that it was explained can be con- 
tradicted, what shall prevent inquiry whether it was 
truly explained? For if not truly explained, the con- 
dition of the feme is surely not better than if the deed 
were not explained atall. * * * To me indeed it 
seems that the demon of mischief could not suggest a 
fhotion better calculated to throw all things in relation 
to titles into their original chaos than the establish- 
ment of the principle here contended for.” He admits 
that notwithstanding the conclusiveness of the certifi- 
cate at law, the feme may be relieved in equity, when 
it bas been obtained by the fraud of the party claiming 
under the deed. In that case there was no proof of 
fraud. At most it was the omission to carry out one 
of the requirements of the statute. It is a very differ- 
ent case in which the married woman was not before 
the justice at all, or being there, had positively refused 
to acknowledge the deed, or make the declaration that 
she had willingly executed and did not wish to retract 
it, and the justice willfully or corruptly in the one case 
or the other certifies to falsehoods throughout. 

In Rollins v. Menager, 22 W. Va. 461, this court fol- 
lowed Harkins v. Forsyth, and decided that in a case 
like that, where there was no proof of fraud, the feme 
covert will not be permitted, by parol evidence, to con- 
tradict the facts set out in the certificate of her private 
examination, acknowledgment and declaration, so as 
to avoid the effect of the deed of trust, unless she first 
establish, by evidence satisfactorily, that with the con- 
currence of those claiming under the deed of trust, the 
married woman has been defrauded or imposed upon 
by the pretended privy examination, acknowledgment 
and declaration. 

The authorities hold that the certificate by a justice 
or notary of the privy examination, acknowledgment 
and declaration of a married woman as to the execu- 
tion of a deed by her is in its nature a judicial act, and 
in the absence of fraud or duress, is conclusive of the 
facts certified; that a purchaser bona fide, and with- 
out participation in or notice of the fraud, is protected 
by it; but as to all other persons, parol evidence is ad- 
missible to show fraud or duress connected with the 
acknowledgment. White v. Graves, 107 Mass. 325; 
Moore v. Fuller, 6 Or. 272; Manufacturing Co. v. Rook, 
84 Penn. St. 442; Johnson v. Wallace, 53 Miss. 381; 
Stone v. Montgomery, 35 id. 83; Kocourek v. Marak, 54 
Tex. 201; Williams v. Pouns, 48 id. 141; Louden v. 
Blythe, 27 Penn. St. 22; Michener v. Cavender, 38 id. 
334; Jamison v. Jamison, 3 Whart. 457; Schrader v. 
Decker, 9 Penn. St. 14; Baldwin v. Snowden, 11 Ohio 
St. 203; Heeter v. Glasgow, 79 Penn. St. 79; Ennor v. 
Thompson, 46 Ill. 214; Lickmon v. Harding, 65 id. 505; 
Kerr v. Russell, 69 id. 666; Rollins v. Menager, 22 W. 
Va. 461; Henderson v. Smith, 26 id. 829. 

Schrader v. Decker, supra, was a very hard case, and 
yet it was held that even under those circumstances, a 
bona fide purchaser without notice could not be af- 
fected by the fraud; but in that case the wife was re- 
lieved, because the grantee participated in the fraud. 
The circumstances, as stated by the judge, were as fol- 
lows: The deed was given to a tavern-keeper partly 
in payment of a profligate husband’s debt, contracted 
in a course of drunkenness and debauchery, and was 
thus procured: Means, the grantee, attended by 
his wife and a man called Doninger, who had no proper 
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concern with the business, and an ivexperienced jus- 
tice picked up by the way, repaired to the house of the 
husband, while the wife was in the throes of child- 
birth. Means, his wife, and Doninger entered the sick 
woman’: chamber, and met in the first instance with 
a repulse they had reason to expect. It was not until 
she bad been badgered for two hours, and worn out 
by the importunity of her husband, as well as deceived 
“with false assurances by the rest of the party, of her 
husband’s right and ability to redeem the land, that 
they worked her to their will. The justice was then 
called in, and having first asked her, in the presence 
of her husband, whether the instrument she had exe- 
cuted washer deed, he signed the certificate, which 
had been brought along for the occasion. Chief Jus- 
tice Gibson then says: “If these circumstances are 
proved, particularly the crisis selected for the transac- 
tion, the instruments employed to bend her to their 
purpose, and the deception effected by the false assur- 
ances, they will show the existence of a conspiracy to 
strip her of her property by force and fraud, and the 
jury will have no more to do than to find for the plain- 
tiff all the land which had not been paid for to Means 
or his voluntary grantee, and all that may have been 
paid for with knowledge of the fraud. To do less would 
disgrace the administration of justice.’’ The judgment 
was reversed and a new trial granted. 

In Bank vy. Copeland, 18 Md. 305, it appeured that a 
wife was, by threats and intimidation, induced to sign 
and acknowledge a mortgage deed. A bill was filed to 
foreclose, and the wife, in her answer, pleaded the 
threats and intimidation, and proof was taken which 
clearly showed it. It did not appear that the grantee 
participated in the fraud, or had any notice of it, yet 
the court held that the fact that the mortgagee took 
no part in the execution of the mortgage by the wife 
does not strengthen his right to set it up ‘as valid, nor 
impair hers fo avoid it. The acceptance of a mortgage 
implies adoption by the mortgagee of the husband’s 
agency in procuringit. This decision we disapprove, 
as it seems to uc to be against both reason and author- 
ity. As between the grantor and grantee, who partici- 
pated in the fraudulent execution or acknowledgment 
of the deed, it isin a court of equity open to impeach- 
ment; but where the grantor signed and acknowledged 
the deed, it cannot be impeached as to an innocent 
purchaser. But how stands the case of a married 
woman whose acknowledgmeut of a deed appears regu- 
lar on its face, yet she never appeared before the jus- 
tice who wrote the acknowledgment. 

In Michener v. Cavender, 38 Penn. St. 338, the court 
decided that where, in a mortgage of a married 
woman's separate estate, the alderman ‘falsely or by 
mistake certified to the separate examination and ac- 
knowledgment of the wife, who neither signed the 
mortgage nor appeared before him, the mortgagee will 
be affected by the fraud, though he was not present at 
the acknowledgment nor informed of what passed. He 
will not be presumed to be a bona fide purchaser; nor 
is it necessary to prove notice to him of a fraudulent 
mistake. Woodward, J., after stating the law as we 
have above, said: ‘Such is the doctrine of the cases 
in our books, and on the strength of it the learned 
judge ruled that the gross blunder, if not fraud, of the 
alderman in certifying to the separate examination 
and acknowledgment of a wife, who had not signed 
the mortgage nor appeared before him, could not af- 
fect Cavender, the mortgagee, because he was not pres- 
ent when the mortgage was acknowledged, and was 
never informed of what passed, and that he was to be 
presumed to be a bona fide purchaser. If the doctrine 
of notice is to be applied in this manner, no married 
woman’s estate is safe, and the statutes that have been 
passed for her protection are as worthless as waste 
paper; for whenever her husband goes into a conspir- 
acy to strip her of her lands, the transaction is not 





likely to be attended with any circumstances of notigs 
that are susceptible of proof. Here, for instance, jg a 
mortgage upon Mrs. Michener’s separate estate, madg 
to a conveyancer, and duly witnessed and acknowl. 
edged, which for ought that appears of record, she 
never saw nor heard of until she was sued upon it by 
this scire facias. Her name appears to the printed 
copy on our paper books, but when or by whom it wag 
subscribed to the original instrument does not Appear, 
It certainly was not there when the alderman witnessed 
and acknowledged the mortgage. The statute require 
the signature to precede the acknowledgment; and 
without signature and acknowledgment according to 
the statute, it is not and cannot be a mortgage on her 
estate. To call the mortgagee a bona fide purchaser, 
and to put her to proof that he knew she had been 
cheated, would be like making her right to reclaim 
stolen goods dependent on the receiver’s knowledge of 
the felony. Suppose the mortgage was a forgery out 
and out, and Cavender chose to invest his money ing 
purchase of it, must it be enforced because he did not 
know he was buying a forged instrument? An instro- 
ment known to be forged would not be purchased, and 
would therefore be worthless to the forger. Counter. 
feit notes would never be issued if a herald went 
before to proclaim their spuriousness. But because 
they are taken without notice do they become genuine? 
Is every bank and individual to redeem whatever ob- 
ligations bona fide holders may obtain against them, 
without regard to the question whether the obliga 
tions have ever issued or not? To carry the law of no- 
tice to such an extent would subvert all law and jus 
tice. * * * The only excuse the alderman gives for 
his reckless conduct is that ‘George told me it wasa 
temporary matter, and that he would make it all 
right if Mr. Cavender objected.’ To George and the 
alderman Mr. Cavender must look to make it all 
right, but he must not touch Mrs. Michener’s estate 
by means of such a mortgage.”’ 

In Allen v. Lenoir, 53 Miss. 321, the bill was filed to 
foreclose a mortgage purporting to have been executed 
by both husband and wife, and purporting to have 
been acknowledged by the wife. In her answer she 
stated that ‘‘the deed was signed by her, but was 
never acknowledged, because, when she went to Beulah 
for the purpose of acknowledging said mortgage, she 
was informed that the clerk of the probate court, John 
B. Hunt, was intoxicated, and declined to see her, and 
she left the mortgage in the store of Martin & Christ- 
mas, adjoining the office of said clerk, intending to re- 
turn and acknowledge it; but she never did see said 
clerk, John B. Hunt, in relation thereto, and never did 
acknowledge said mortgage before said Hunt or any 
other officer.””, Thomas B. Lenoir, in his deposition, 
stated that he went to Beulah to get the mortgage; 
that it wasthen in the hands of the clerk, and there 
was no certificate of acknowledgment to it. The clerk, 
John B. Hunt, stated to deponent that ‘‘he had been 
told Mrs. Lenoir had been there, but he was not fit to 
be seen by a lady, and did not see her and had not seen 
her since; but as she had previously acknowledged & 
similar mortgage before him, and he knew her hand- 
writing, he would not give them any further trouble, 
but would certify to it.” Lenoir also stated in his 
deposition that the certificate of acknowledgment by 
Mrs. Lenoir to the mortgage was made by the clerk, 
John B. Hunt, at deponent’s request. There was some 
other testimony. The court ordered a sale of the mort- 
gaged property, and an appeal was taken. Campbell 
J., delivering the opinion of the court, said: “ We 
cannot escape the conclusion, after an earnest effort to 
avoid it, that the mortgage was never acknowledged 
by Mrs. Lenoir, and that the certificate that she had 
acknowledged it is untrue. A proper acknowledgment 
is an essential part of the conveyance of her land by % 
married woman. The bill charges the execution of 
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the mortgage by Mr. and Mrs. Lenoir. In the answer 
she denies that she ever acknowledged it. There is 
nothing but the official certificate of ber acknowledg- 
ment to contradict her answer, which is supported by 
a number of circumstances which fully sustain it.” 
The decree was reversed. 

In Johnston v. Wallace, id. 331, it was held that a 
deed having been signed by a husband and wife, and 
she having appeared before an officer competent to 
take her acknowledgment, and having acknowledged 
itin some manner, and he having certified on the deed 
that she had acknowledged on a private examination, 
separate and apart from her husband, that she had 
executed the deed freely and voluntarily, without any 
fear, threats or compulsion on the part of her hus- 
pand, the truth of the certificate as to its statements 
cannot be questioned as against a bona fide purchaser. 
It was also decided that the case did not present the 
question whether a certificate of acknowledgment can 
be shown to be a fraud and forgery, which was decided 
in the affirmative in Allen v. Lenoir, to which view 
the court adheres. In this case, Campbell, J., who 
also delivered the opinion in Allen v. Lenoir, draws a 
distinction between the case in which the married 
woman was not before the justice for the purpose of 
acknowledging a deed, and the case where she does 
appear, and acknowledge it in some manner, and the 
justice certifies to parts of such acknowledgment that 
are false. In the latter case the court holds that, as 
against a bona fide purchaser, the certificate cannot be 
impeached, and in the other it can be impeached. The 
court says, as to the‘former case: ‘* But where the 
person never appeared before an officer to acknowledge 
the deed, but he falsely certifies that she did, his act is 
wholly without authority of law, and void in tote. All 
must be subject to the risk of an occasional forgery by 
officers authorized to take acknowledgments. Al- 
though liable to be deceived and imposed on by such 
an act, no one can claim that a married woman's es- 
tate should be divested by forgery. And when she in 
fact did not appear before the officer to acknowledge, 
although he may certify that sbe did, she may show 
that she did not, for his act is wholly without author- 
ity, and she but rights herself and wrongs no one in 
proving the truth of the case; for no one can claim by 
virtue of a forgery. The law requires no other evidence 
of the acknowledgment of a deed by a married woman 
but the prescribed official certificate. Indeed no other 
evidence of acknowledgment besides the official certifi- 
cate can be received. A cloud of witnesses attesting 
the fact of the fullest acknowledgment will not supply 
the want of the official certificate of acknowledgment 
or an omission in it when made.” 

In all the cases the struggle has been to protect the 
married woman in her right of property on the one 
hand, and the innocent purchaser, who has parted 
with his money for her land, on the other, aud to up- 
hold the rights of land-owners, who must necessarily 
rely on the correctness of the records of land-titles for 
their protection. Therefore it has been uniformly held 
that as regards an innocent purchaser of the land of a 
married woman, the certificate of her acknowledg- 
ment of the deed by an authorized officer is conclusive 
of the facts which are therein stated. This principle, 
itis contended, applies to every case where the ac- 
knowledgment has been certified by an officer author- 
ized to take it, whether the married woman ever ac- 
knowledged it or not. But I have found no case where 
it has been held that if it clearly appeared, by proper 
parol evidence, that the married woman never, in fact, 
appeared before the officer to acknowledge the deed, 
and the certificate contains all the requirements of the 
law, just as though she had in fact appeared before the 
officer, the deed would operate to divest her estate, 
éven in favor of an innocent purchaser; but we have 
cited two cases where it has been held that under such 





circumstances her estate could not be divested. It 
does seem to me that strong as may be the claims of 
innocent purchasers, who have been thus imposed 
upon by the gross fraud and collusion of a wicked hus- 
band and a justice, who has no regard for the rights of 
property, yet the claim of an innocent wife, who, with- 
out the least fault of hers, has thus been the victim of 
such anfattempted spoliation of her land, makes a much 
stronger appeal to the court. 

Our Constitution requires the Legislature to ‘* pass 
such laws as may be necessary to protect the property 
of married women from the debts, liabilities and con- 
trol of their husbands.”’ § 49, art.6. The Legislature 
has done so, and thrown around the married woman 
many safeguards, one of which is the law that no deed 
shall convey her property, unless she has been by a 
proper officer examined privily and apart from her 
husband in relation thereto, and after it has been 
fully explained to her, she then acknowledges it and 
declares that she willingly executed it, and does not 
wish to retract it. It would give her but little protec- 
tion if a certificate of such privy examination, ac- 
knowledgment and declaration could take from her 
her estate, when in fact she did not know that any 
such certificate was contemplated, and did not appear 
before such officer at all. For reasons of public policy 
and to protect innocent purchasers, it has been uni- 
formly held that when a married woman appears be- 
fore a justice for the purpose of acknowledging a deed, 
and dves in some manner attempt to do what the law 
requires to be done, the certificate is conclusive of the 
facts therein stated as regards innocent purchasers. 
This is a necessary rule of law, and not a harsh one to 
her, because if the justice has not asked her all the ques- 
tions required, or has omitted any thing which the 
statute requires, as fully explaining the deed to her, 
she may notify the purchaser of that fact before 
the deed is delivered to him, and thus prevent it 
from operating to pass her title to the property. But 
where she has not appeared before the officer, she has 
no opportunity to save her property, any more than a 
man has whose name is forged to a negotiable note. 
In the case of the note, no one would hesitate to say 
that it would be void in the hands of an innocent 
holder for value. Why then should it be said that the 
married woman should be held for the act of the jus- 
tice, which was as much without authority or warrant 
in law as the forgery of the man’s name tothe note? If 
this can be done, there is no protection to a married 
woman’s property, there is no protection to any man’s 
real estate; for it is just as easy for a justice, who has 
no fear of consequences, to forge the signature of a man 
toa deed conveying his farm to another, and then 
make a false certificate of hisacknowledgment thereof, 
as to make the false certificate of the acknowledgment 
of a married woman. The purchaser could then take 
it from the one who had procured the justice to do the 
act, and be entirely innocent of the forgery and fraud. 
No one would for a mument suppose that under such 
circumstances the man thus imposed upon should lose 
his farm. The innocent purchaser in such a case would 
have every reason to believe that the deed had been 
signed by the grantor, or that it had been signed for 
him by another, because he had, according to the cer- 
tificate of the justice, acknowledged it as his signature, 
which would be conclusive against him if he could not 
impeach it in the hands of an innocent purchaser. A 
married woman’s signature to a deed amounts to noth- 
ing in any oue’s hands as to heruntil she has acknowl- 
edged the deed before a proper officer, after privy ex- 
amination, and he has certified that all the re. 
quirements of the statute have been complied with, 
and the deed has been recorded. She ought to have 
the same right to impeach the certificate of her ap- 
pearance before the officer making it, when in fact she 
did not appear before him, that a man nas to prove a 
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deed professmg to be signed by him to be a forgery. | 


The rights of property are too sacred to allow them to 
be swept away without the knowledge of the owner, 
when he has made no contract of sale with the pre- 
tended purch No consideration of public policy 
can justify the robbing of a married woman of her 
separate estate. If therefore it legally appears in this 
record that the deed of the 15th of December, 1868, 
which appears to have been properly acknowledged by 
Sarah Jane Knisely by the certificate of Michael 
Simon, the justice, was not acknowledged by Mrs. 
Knisely — that is, if it appears by proper proof that that 
certificate is totally false; that Mrs. Knisely never ap- 
peared before said justice to acknowledge said deed— 
the deed as to her is void, even in the hands of an in- 
nocent purchaser for value. Ina case of this 'charac- 
ter, the proof to sustain the impeachment of the certi- 
ficate should be of the clearest, strongest and most 
convincing character. Hourtienne v. Schnoor, 33 Mich. 
274; Kerr v. Russell, 69 Ill. 666. The proof should be 
almost, if not quite, as strong as that required to cor- 
rect a mistake in a deed; that is, it should not be 
loose, equivocal or open to reasonable doubt or oppos- 
ing presumptions. Jarrell v. Jarrell, 27 W. Va. 743. 
The reason for thisis that the writing itself is regarded 
as evidence so strong that only other unequivocal evi- 
dence, irresistibly conclusive, is sufficient to over- 
throw it. It is not necessary that there should be no 
opposing or contradictory evidence; but the evidence 
that the certificate is totally false must be so strong as 
to remove every reasonable doubt. If the evidence in 
this cause is competent, it comes up to the full require- 
ment of the rule, as we have stated it. There can be 
no doubt of the fact, if the evidence is competent, that 
Mrs. Knisely never appeared before Justice Simon at 
all to acknowledge the deed of December 15, 1868, as cer- 
tified by said justice in his certificate attached to the 
deed. Mrs. Knisely herself testifies that she did not ap- 
pear before him; and both Knisely and the justice de- 
pose that the justice made thecertificatein the absence 
of Mrs. Knisely, while he was sitting on his horse in the 
public road. The justice in his deposition, which was ex- 
cepted toin the court below for incompetency, says 
that Mrs. Knisely did acknowledge before him a deed 
of trust to secure the $1,650 to Pickens, which deed 
wus executed to W. W. Daniels, trustee. He says she 
never acknowledged but one deed of that kind. Being 
asked whether, after he had taken her acknowledg- 
ment as stated, L. M. Knisely did not bring another 
deed of trust, bearing date as before stated to W. W. 
Daniels, trustee, to secure the plaintiff the said sum of 
$1,650, and if so, what he did with said deed of trust, 
he answered: *‘ Like a deed of trust was acknowledged 
this morning, and the evening of the day after L. M. 
Knisely met me on the road, and says to me, ‘ Squire 
Pickens objects to the deed of trust on account of your 
certificate,’ and I asked him what was the matter with 
that. ‘ Well,’ says he, ‘ you put both certificates of me 
and my wife in one,’ and then he said: ‘I have drawn 
up new certificates for you by an old one I had, and 
the deed of trust is all right with the exception of your 
certificate.’ Then I took the deed of trust and looked 
at it, and I saw his name and William Daniels’ name, 
which I thought to be the same one. The same amount, 
at least, was in it, and her name. I saw the certifi- 
cates were changed, and then I signed them. I had 
been in the practice of not drawing up the certificates 
to the acknowledgment of a deed for perhaps a month 
or more after the acknowledgment. I suppose I did 
not have this particular deed of trust when Mr. and 
Mrs. Kuisely acknowledged the deed of trust, but it 
was one of the same date and the same amount. L. M. 
Knisely, to the best of my recollection, never acknowl- 
edged the deed, as certified to.” But it is here insisted 
that Justice Simon’s testimony was incompetent to 
impeach his certificate. In Harkins v. Forsyth, 11 








. | 
Leigh, 194, it was not only held that the justice's tes. 
timony was incompetent, but also that all testimony 
was incompetent to impeach the certificate in that 
case, because there was no fraud or duress claimed, 
In a case like that we have seen, the authorities gener. 
ally hold that evidence cannot be heard to impeach the 
truth of the certificate. 

In Jourdan v. Jourdan, 9 Serg. & R. 268, it was held 
that the deed of a married woman was void where the 
certificate of her examination did not show that she 
was examined separate and apart from her husband, 
and that the parol evidence of the justice was inadmis. 
sible to show that he in fact did examine her separate 
and apart from her husband. 

In Stone v. Montgomery, 35 Miss. 83, the deposition 
of the justice was taken to show that the statements 
made in his certificate were untrue; and the court 
said: ‘* Weare of opinion that the officer could not 
be examined for such a purpose. His official acts ar 
done and certified under oath, and it would be mix 
chievous in the extreme to permit such a person to ap. 
pear as a witness and falsify his own solemn act. Such 
a course would expose weak or dishonest officers to the 
most dangerous temptations, and render the tenureof 
property unsafe and precarious by subjecting the evi- 
dences of titles, under which it was held, to the frail 
and uncertain memory, or to the cotruption of officers 
who have, in due form, certified to the regularity of 
their acts.’’ In thut case the only irregularity claimed 
was that the examination of the wife was “in the pres 
ence of her husband.” 

In Bank v. Copeland, 18.Md. 305, it was held thatthe 
magistrate who took the acknowledgment of a mar. 
ried woman toa deed is not, from considerations of 
public policy, if from no other, a competent witness to 
contradict or impeach his certificate of acknowledg- 
ment. In that case it clearly appeared that the wife 
was before the justice, but it was insisted that by 
threats, etc., she was induced to acknowledge the 
deed. 

In Allen v. Lenoir, 53 Miss. 321, evidence of the 
declarations of Hunt, who took the acknowledgment, 
which declarations showed that the married woman 
was not before him, were objected to; and the Su- 
preme Court said: ‘The chancellor did err in not 
suppressing the evidence of what Hunt, the clerk, 
whose certificate of acknowledgment appears on the 
mortgage, told the witness about the certificate. It 
was incompetent, both because it was hearsay aud be- 
cause it impeached the official certificate of Hunt.” 

In the case of Michener v. Cavender, 38 Penn. St. 334, 
the only evidence to impeach the certificate was given 
by the alderman who took the acknowledgment. He 
testified that the married woman was not before him 
to be examined at any time. His testimony was taken 
under exception to his competency as a wituess to 
contradict his own official act. Judgment was had 
against the married woman in the court below, on the 
ground that the certificate could not be impeached 
even under these circumstances in the hands of an it- 
nocent purchaser. The Supreme Court reversed the 
case, and necessarily considered the testimony of the 
alderman, although the question of his competency was 
not alluded to in the opinion. The court quotes from 
his evidence, without saying any thing about his com- 
petency. 

In Rollins v. Menayer, 22 W. Va. 461, the statement 
of the case (p. 465) shows that the justice who took 
the acknowledgment was examined as a witness; but 
it appears that his evidence was in favor of and not 
against his certificates. His evidence is also referred 
to in the opinion. Page 471. There seems to have been 
no exception to it, and there could be no legal excep 
tion to it, because it did not tend to impeach his cer 
tificate. It was formerly held that attesting witnesses 
to a will could not contradict the facts set out in their 
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attestation. Goodtitle v. Clayton, 4 Burr. 2224. But 
this court has held that the question of the execution 
ofa will is to be determined like any other in view of 
all the legitimate evidence in the case, and no con- 
trolling effect is to be given to the testimony of the 
subscribing witnesses. Their direct participation in 
the transaction must, of course, under ordinary cir- 
cumstances, give great weight to their testimony ; 
but it is liable to be rebutted by other evidence, either 
direct or circumstantial. But it was further held that 
the testimony of a subscribing witness ‘against the 
validity of a will must be viewed with suspicion. Webb 
y. Dye, 18 W. Va. 376. 

In seems to us that it is admissible to hear the evi- 
dence of a justice who took the acknowledgment of a 
married woman to prove that she never did in fact ap- 
pear before him to acknowledge a deed, although he 
has certified that she did. It is, of course, permitting 
him to testify to his own baseness; but though his evi- 
dence must be by court and jury viewed with suspi- 
cion, yet we think it is competent in such a case, and 
should be received for what it is worth, and unless 
supported by other facts and circumstances in the case 
it would not be regarded as sufficient to impeach his 
certificate. Especially do we think that in this State 
his evidence is competent, since even the parties in in- 
terest, with certain exceptions, are competent to tes- 
tify in their own behalf. But it is insisted that the 
testimony of Knisely and wife wasincompetent. The 
record does not show the date at which their deposi- 
tions were taken; but the decree dismissing the bill 
was entered on the 30th day of October, 1883. On the 
Mth day of March, 1882, the Legislature passed an act 
declaring that *‘in any civil action, suit or proceeding 
he husband or wife of any party thereto, or of any 
person in whose behalf any such suit or proceeding is 
brought, prosecuted, opposed or defended, shall be 
competent to give evidence the same as any other wit- 
ness on behalf of any party to such suit, action or pro- 
ceeding, except that no husband or wife shall disclose 
any confidential communication made by one to the 
other during their marriage."’ § 22, chap. 160, p. 544, 
Acts 1882. This act went into effect ninety days after 
its passage, on the 27th of June, 1882, so that it was in 
full force and vigor’ when the decree of October 30, 
1883, was heard on the depositions, etc. The language 
is, the husband and wife ‘‘ shall be competent to give 
evidence.” Within the meaning of said section, the 
competency of the testimony taken is determined at 
the time the court reads it, and not at the time the 
depositions are taken. Zane v. Fink, 18 W. Va. 693. 
Soatthe time these depositions were read, both hus- 
band and wife were competent to give evidence. 
Therefore the testimony of Knisely and wife was com- 
petent. The evidence all being competent leaves no 
doubt that the married woman, Mrs. Knisely, never ac- 
knowledged said deed, and it is therefore void as to 
her. The second deed of trust, we have found, is 
valid; but it is necessarily subject to the life-estate of 
Stephen Arnold, the grantor of Mrs. Knisely, as ap- 
pears by the terms of the deed. Love v. Teter, 24 W. 
Va. 745. 

It is claimed that the land is subject to the’ curtesy 
initiate of the husband and father; that if the deeds 
Were void, still the bill ought not to have been dis- 
missed, because Mrs. Knisely signed the notes, and the 
Tents and profits of her real estate are subject to their 
payment. No such relief as is claimed could be had 
in this suit. The bill was not filed for any such purpose, 
and it could not be amended for such a purpose, as that 
Would make an entirely new case. The debt of a gen- 
eral creditor of a married woman does not constitute 
slien or charge upon her separate estate, real or per- 
sonal, prior to the institution of the suit by such cred- 
itor to subject such estate to the payment thereof. 
General creditors of a feme covert have no priority over 





each other, unless it be acquired by superior diligence 
in proceeding to obtain satisfaction. Hughes v. Hamil- 
ton, 19 W. Va. 366; Piercy v. Beckett, 15 id. 444; Lamb 
v. Cecil, 28 id. 653. 

We have examined the evidence, and do not think 
that the usury charged in the answer is proved. For 
the error which we have pointed out the decree of Oc- 
tober 30, 1883, is reversed, with costs to the appellant; 
and this cause is remanded to be further proceeded in 
according to the principles herein aunounced. 


Woop, J., absent. GREEN, J., dissenting. 


—_———__—___—_—— 


MARRIAGE—PARTNERSHIP OF HUSBAND 
AND WIFE. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
OCTOBER, 1890. 


SUAU V. CAFFE. 
When a husband and wife carry on a business as partners, 


the wife cannot escape liability for its debts on the ground 
of coverture. 


._. from a judgment of the General Term of 
the Supreme Court in the First Judicial Depart- 
ment, affirming a judgment entered on a verdict. 

On the 29th of January, 1881, the defendants, then 
and now husband and wife, executed, and, on June 1, 
1881, recorded in the office of the clerk of the city and 
county of New York, a certificate by which they as- 
sumed to form a limited partnership, pursuant to the 
Revised Statutes, for the purpose of importing and 
dealing in foreign goods at the city of New York un- 
der the firm name of ‘‘George Caffe,” which was to 
continue from February 1, 1881, to February 1, 1886. 
The husband was the general and the wife the special 
partner, she contributing $25,000. Thereafter they car- 
ried on a business of the kind specified, at the city of 
New York, under the firm name selected, until after 
the debt to the plaintiff was contracted. Between May 
23, 1882, and December 6, 1883, the plaintiff loaned 
money to ‘* George Caffe’’ on account of which the de- 
fendants conceded that there was due the plaintiff 
January 1, 1884, $26,799.93, to recover which this action 
was brought. The defendants interposed two de- 
fenses: 1. That the partnership or business relation, 
whatever it was, which bad existed between them be- 
fore May 16, 1882, was on that day dissolved, with the 
knowledge of the plaintiff. 2. That a husband and wife 
cannot, under the law of this State, be partners in 
business, and that although they agree to become so, 
transact business and incur liabilities as such, the wife 
is not liable to the creditors of the firm. 

The first question, an issue of fact, was contested be- 
fore a jury and determined in favor of the plaintiff. 
The second question, an issue of law, was decided in 
favor of the plaintiff at the Circuit, which ruling was 
affirmed at the General Term. From this judgment 
the defendants appealed to this court. 


Abram King, for plaintiff, respondent. 
William Tharp, for defendants, appellants. 


Fouuett, C. J. But a single question is involved in 
this appeal, which is whether a married woman who 
contracts a debt with her husband in a business car- 
ried on for their joint benefit can avoid liability for it 
on the ground of coverture. The second section of 
chapter 90 of the Laws of 1860 provides that ‘‘a mar- 
ried woman may * * * carry on any trade or busi- 
ness * * * on hersole and separate account.” Itis 
urged that this language is not broad enough to au- 
thorize married women to engage in business as part- 
ners, or jointly with others, or at least with their hus- 
bands, but that the statute simply confers power on 
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them to contract by themselves and apart from others. 
This construction is too narrow and fails to express 
the evident intent of the Legislature, which was not to 
prescribe the mode in which married women should 
carry on their business, but to free them from the re- 
straints of the common law and permit them to engage 
in business in their own behalf as free from the con- 
trol of their husbands as though unmarried. Before 
this statute the profits of their business belonged to 
their husbands, and the words “ sole and separate ac- 
count’’ were intended to convey the idea that the bene- 
ficial interest of any business in which they might en- 
gage belonged to them and not to their husbands. Since 
the enactment of this statute it has been held that nus- 
bands and wives may legally contract with each other 
in reference to their separate estates (Owen v. Cawley, 
36 N. Y. 600; Bodine v. Killeen, 53 id. 93); that they 
may become agents for each other (Knapp v. Smith, 27 
id. 277); and that a husband may assign to his wife a 
chose in action. Seymour v. Fellows, 77 id. 178. 

In Frecking v. Roland, 58 N. Y. 422, it was held that 
a wife could not escape liability on a joint promissory 
note given by herself and her husband in payment for 
property purchased by her by reason of her coverture, 
nor by reason of the fact that she contracted jointly 
with her husband. In Scott v. Conway, 58 N. Y. 619, 
the defendant and her husband were engaged in run- 
ning a theater under the name of * Mrs. F. B. Con- 
way’s Brooklyn Theater,”’ pursuant to a contract by 
which the profits and losses were to be equally shared 
between them. To an action, brought for the recovery 
of the value of goods sold, the wife interposed the de- 
fense that she was not liable for the debt because it was 
not contracted in any trade or business carried on for 
her sole or separate account or benefit, but for the 
benefit of a business carried on by herself and husband 
for their joint benefit. The defense was overruled in 
the Supreme Court and in the Court of Appeals. 

Bitter v. Rathman, 61 N. Y. 512, was an action for an 
accounting between partners. The plaintiff, a married 
woman, had been engaged in business with the defend- 
ant under the nume of H. Rathman & Co. The trial 
court found * that the plaintiff, in secret trust for her 
husband, was the partner of the defendant,” and that 
**in respect to the public she was to be regarded as the 
real partner,” and ordered an accounting as to the part- 
nership affairs. Gray, Commissioner, said: ‘‘ Yet she, 
having suffered herself to be regarded by the public as 
a partner, was liable, as such, to the creditors of the 
ostensible firm; and having thus exposed herself to 
such liabilities, if any should be found to exist, she had 
to any such extent the right, as against either the de- 
fendant or her husband, to be protected out of the 
share which would belong to her in her capacity as trus- 
tee for her husband, at whose instance she undertook 
the trust.”” This case does not decide that a wife may 
or may not be a partner in business with her husband, 
but it, in effect, decides that a married woman may be 
a partner with a third person, and that her husband 
may act as her agent in the business of the firm. 

In Noel v. Kinney, 106 N. Y. 74, reversing 15 Abb. N. 
C. 403, an action was brought against the husband and 
wife ona note signed “ J. P. Kinney & Co.” and payable 
to the plaintiff. The complaint charged that the de- 
fendants were liable as partners under the name signed 
to the note. The husband made default, but the wife 
answered that she was a married woman and that the 
note was executed by her husband. On the trial the 
plaintiff put the note in evidence, and it appeared that 
the defendants were husband and wife, and there was 
evidence that the note was given for mirrors placed in 
houses owned by the wife. A motion to dismiss the 
complaint on the ground that the note on its face 
showed that it was not given in respect to her separate 
business or her estate was overruled. In considering 


this question, Danforth, J., speaking for a unanimous 
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court, said: ‘‘In the case cited (Frecking v. Roland, 3 
N. Y. 422) she became a joint contractor with her hug. 
band, but she was as much bound to perform the joint 
engagement as if the undertaking had been several, and 
she did not escape liability because her joint contractor 
was her husband. It was not necessary to inquire jy 
that case whether the one paying could obtain contri. 
bution from the other, nor is it necessary to go into 
that question here. In that case both undertook to pay 
the creditor. Can it make a difference in the measure 
of liability that in one case the married woman entered 
in her own name and her husband in his name in the 
execution of a joint obligation, and in the other cage 
adopted a name which represents a joint liability, 
which may in effect also be several? Partners are at 
once principals and agents—each represents the other 
—and if in the relation of partnership there are obligy. 
tions which a married woman cannot enforce against 
her husband, or the husband against the wife, they ip. 
volve no feature of the present action, which asserts 
only the obligation of a debtor to discharge her debt, 
or the obligation of a promisor to fulfill her promise,” 

Partners are the agents of each other, and are jointly 
and severally liable for the debts of the firm. These 
being two of the essential elements of a contract of 
partnership. It being settled that husbands and wives 
may be the agents of each other, and that they may 
bind themselves by joint contracts entered into with 
third persons, we see no warrant in the statute for ex. 
empting them from liability to creditors for debts in- 
curred by firms of which they are members. It has 
been so held in Graff v. Kinney, 37 Hun, 405, which af- 
firms 15 Abb. N. C. 397; Zimmerman v. Erhard, 8 Daly. 
311; affirmed, 83 N. Y. 74. Opposed to these are Cham 
bovet v. Cagney, 3 J. & 8. 474; Kaufman v. Schoeffel, 3 
Hun, 140. Fairlee v. Bloomingdale, 67 How. Pr. 292; i 
Abb. N. C. 341 was reversed in 38 Hun, 230. 

Upon principle and authority, we think that whens 
husband and wife assume to carry on a business as 
partners and contract debts in the course of it, the wife 
cannot escape liability on the ground of coverture. 

The judgment should be affirmed with costs. 


VANN, PARKER and Brown, JJ., concur. 


Hataeuar, J. (dissenting). The complaint alleges that 
the defendants were co-partners in trade, doing busi- 
ness under the firm name and style of ‘‘ George Caffe,” 
and that the plaintiff loaned and advanced to them as 
co-partners the money sought to be recovered in this 
action. The defendants were husband and wife. They 
answered separately, each denying the co-partnership, 
and that any money was loaned to them as co-partners, 
and the defendant Adele Marie alleged her marriage to 
the defendant George and that she was during the time 
mentioned in the complaint his lawful wife. The ques 
tion as to the existence of the co-partnership was con- 
troverted upon the trial. The verdict was in favor of 
the plaintiff, thus disposing of that question. The em 
tire business was transacted by the defendant George 
Caffe, and the loans were made by him, the defendant 
Adele Marie taking no part. The plaintiff is the brother 
of the defendant Adele Marie, and knew of the rela 
tion existing between the defendants. He was at work, 
as he claims, for the firm upon a salary at the time the 
loans were made. There is no evidence constituting 
an estoppel on the part of the wife, and the sole que® 
tion left for our determination is whether a wife can 
lawfully engage in a business co-partnership with her 
husband and be bound by the contracts made by him 
as a co-partntuer. 

This question was considered in the case of Kauf- 
man v. Schoeffel, 37 Hun, 140, in which it was held by 
the General Term of the Fifth Department that the 
statute enabling a married woman to enter into cov- 
tracts and to carry on any trade or business and per 
form any labor or services on her sole and separate ae- 
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count, did not authorize or empower her to enter into 
3 co-partuership with her husband for the purpose of 
carrying OD a trade or business. 

The question was also considered at about the same 
time in the case of Graff v. Kinney, 37 Hun, 405, in 
which the General Term of the Second Department 
reached the opposite conclusion, affirming 15 Abb. N. 
ieee case under consideration, Davis, P. J., of the 
Firat Department, in disposing of the case, says: ‘In 
py individual opinion the decision in Kaufman v. 
Schoeffel, supra, is a correct determination of the law, 
as think the contrary ruling is adverse to the spirit 
and intention of the Married Woman’s Acts which 
were to separate the estate of a married woman from 
that of her husband, and to completely establish its 
separate character during coverture and not enable her 
tosc commingle it in co-partnership as to clothe him 
with the power and title which co-partners possess in 
law.” 25 W. D. 296. 

The question was previously considered in the case of 
Chambovet v. Cagney, 35 Super. Ct. 474, in which Sedg- 
wick, J., says, that ** the law has made such rules in re- 
spect of the relations of man and wife that it would be 
inconsistent with those that they should become part- 
ners in business. There is no doubt that the various 
acts for the protection of a married woman’s property 
have left her in many respects as the common law 
placed her under the control and in the power of her 
husband. * * * Such a dominion and control can- 
not be exercised by one partner in business over an- 
other without a change of those legal relations which 
have formed the important characteristic of a partner- 
ship. In case a wife has a separate property, although 
domestic circumstances may keep her home or she may 
be kept there by the lawful exercise of the husband’s 
power over her in a proper contingency, he will not 
have power to dispose of that property. If they are 
business partners he might legally keep her home and 
legally dispose of the partnership property at the place 
of business. I do not believe that the Legislature con- 
templated such an incongruity of rights and duties 
which accompany the formation of business partner- 
ships between husband and wife.” In the case of Zim- 
merman v. Erhart, 58 How. Pr., Beach, J., in the New 
York Common Pleas, reached the conclusion that the 
wife may contract with her husband a valid business 
¢o-partnership. His opinion however does not appear 
to have been concurred in by the remaining members 
ofthe court. Van Brunt, J., says, in disposing of the 
case, that he does not think it necessary to pass upon 
the question whether or not if a married woman enters 
intoa co-partnership with her husband she can avail 
herself of the defense of coverture for the reason that 
such defense is personal to her and she may avail her- 
self of it or not as she sees fit. Larremore, J., con- 
curred in the result, but evidently not upon this ques- 
fion, for in the case of Jacquin v. Jacquin, he reached 
the conclusion that the common-law relation of hus- 
band and wife had not been changed so as to permit a 
business co-partnership between them. See note to 
Noel v. Kinney, 15 Abb. N. C. 408. 

The question was again examined in the case of Fair- 
le v. Bloomingdale, 67 How. Pr. 292, in which West- 
brook, J., at Special Term, considers the question in an 
daborate opinion, reaching the conclusion that busi- 
ness partnerships between husband and wife are not 
authorized by the statute, and that the conclusion of 
Beach, J., in the case of Zimmerman v. Erhart, supra, 
cannot be sustained and should not be followed. And 
to the same effect is the decision of the General Term 

of the City Court of Brooklyn in the case of Noel v. 
Kinney, 15 Abb. N. C. 403. 

In the case of Bitter v. Rathmam, 61 N. Y. 512, the 
Plaintiff was a married woman and had been engaged 
in business as a co-partuer with the defendant under 





the firm name of Rathman & Co. It was found that 
she was engaged as such co- partner in secret trust for 
her husband, although she bad furnished from her 
separate property the funds with which the co-part- 
nership business was carried on. A disagreement hav- 
ing arisen as between the co-partners she brought an 
action for a dissolution and an accounting. The de- 
fendant claimed that under the statute authorizing a 
married woman to carry on any trade or business and 
perform any labor and services for her sole and sepa- 
rate account she was not empowered to enter into a 
partnership business in which she had no interest other 
than as trustee for another. The court in answer to 
that claim says: ‘‘All this may be conceded so far as it 
regards her husband and hiscreditors. As tothe cred- 
itors of her husband, he and not she would doubtless 
be regarded the real partner. Yet, having suffered her- 
self to be regarded by the public as a partner, she was 
liable as such to the creditors of the ostensible firm, 
and having thus exposed herself to such liabilities, if 
any should be found to exist, she had to such extent 
the right, as against either the defendant or her hus- 
band, to be protected.” 

In the case of Noel v. Kinney, 106 N. Y. 74, it was 
held that the defense of coverture did not protect the 
wife for a debt contracted for the improving of her real 
and separate estate and for which she was bound to the 
same extent as if a femme sole; that she was estopped 
by her acts and declarations inthe matter. Danforth, 
J., in delivering the opinion of the court, says: ‘‘ There 
was evidence from which the jury might have found 
that she was the owner of improved real estate in the 
city of Brooklyn; that the consideration of the note 
was the purchase-price of mirrors placed in houses built 
upon her land and that the mirrors were unpaid for, 
The note was fairly taken and the consideration deliv- 
ered upon the representation by the husband that the 
wife was the sole owner of the property, and that the 
name of J. P. Kinney & Co. was used as mere matter 
of convenience in transacting her business. It does 
not appear that there was any business except in rela- 
tion to the houses. No question was made as to the 
authority of the defendant’s husband to execute the 
note nor as to the truth of his representations.” In 
this case the question under consideration was held not 
to be involved, and the court expressly states that it is 
not decided. But in the case of Hendricks v. Jsaacs, 
117 N. Y. 411, it does appear to us that the question was 
decided. Andrews, J., in delivering the opinion of the 
court, says: ‘“*The point on this appeal respects the 
right of the plaintiff to have the contract made with 
his wife enforced against her estate. The contract was 
void at law. The common-law doctrine that husband 
and wife could not contract with each other has not 
been changed in this State by legislation respecting the 
rights of married women. The entire and absolute dis- 
ability of married women to enter into any legal con- 
tract, which was a stubborn and inflexible principle of 
the common law, has, indeed, in some respects, been 
modified. She may now, under our laws, purchase real 
and personal property and carry on business on her own 
account, and, as incident to these rights, she may en- 
ter into contracts with third persons for the purchase 
and sale of property, or in the prosecution of her sepa- 
rate business, enforceable in a legal action to the same 
extent as though she was a femme sole. But the dis- 
ability to deal with her husband, or to make a binding 
contract with him, remains unchanged. Contracts be- 
tween husband and wife are invalid as contracts in the 
eye of a court of law to the same extent now as before 
the recent legislation.”’ Seealso Yale v. Dederer, 18 
N. Y. 265: White v. Wager, 25 id. 328. 

In other States, where the statute is similar to our 
own, it has been held that a husband and wife cannot 
enter into a business co-partnership. Lord v. Parker, 
3 Allen, 127; Lord v. Davidson, 3 id. 131; Edwards v. 
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Stevens, id. 315; Plummer v. Lord, 5 id. 460-463; Plum- 
mer v. Lord, 7 id. 481; Bowker v. Bradford and Wife, 
140 Mass. 521; Payne v. Thompson, 44 Ohio St. 192; 
Haas vy. Shaw, 91 Ind. 384-390; Scarlett v. Snodgrass, 92 
id. 262; Bassett v. Shepardson, 52 Mich. 3; Artman v. 
Fergueson, 40 N. W. Rep. 907. So much for the au- 
thorities bearing upon the question. The statute pro- 
vides that a married woman may bargain, sell, assign 
and transfer her separate personal property and carry 
on any trade or business and perform any labor or ser- 
vices on her sole and separate account, and the earn- 
ings of any married woman from her trade, business, 
labor or services shall be her sole and separate prop- 
erty, and may be used or invested by her in her own 
name. Laws of 1860, chap. 90,§ 2. The question is as 
to the construction of this statute, for at common law 
a husband and wife could not contract together a busi- 
ness co-partnership. The disabilities of a married wo- 
man to contract are general and her capabilities are 
created by statute. They are few in number and lim- 
ited. Her general engagements are void unless au- 
thorized. Nash v. Mitchell, 71 N. Y. 199-204; Bertles v. 
Nunan, 92 id. 152-160. 

Prior to the act of 1884, to which we shall subse- 
quently allude, she could not bind herself by contract 
unless the obligation was created by her in or about 
carrying on her trade or business; or the contract re- 
lates to or is made for the benefit of her separate es- 
tate; or intention to charge the separate estate is ex- 
pressed in the instrument or contract by which the 
liability is created; or the debt was created for prop- 
erty purchased by her. Saratoga County Bank v. 
Pruyn, 90 N. Y. 250-254. 

The statute alluded to does not absolve her from the 
duty to render to her husband such services in his 
household as are commonly expected of a married wo- 
man in her station in life. It was the purpose of the 
statute to secure to the married woman, free from the 
control of her husband, the earnings and profits of her 
own business and her own labor and services carried 
on and performed on her own and separate account, 
which at common law would have belonged to her hus- 
band. Coleman v. Burr, 93 N. Y. 17-24; Johnson v. 
Rogers, 35 Hun, 270. 

The words “ on her sole and separate account” ap- 
pearing in the statute, must be held to limit and 
qualify the words “trade or business,’’ as well as the 
words “ labor or services.”” The words “ trade or busi- 
ness’’ are connected with the words “labor and ser- 
vices”? by the conjunction ‘“and;” and the phrase 
‘‘on her sole and separate account’’ evidently was in- 
tended to refer back and qualify the words “trade or 
business.’’ So that the meaning is the same as if it 
read that a married woman may carry on any trade 
and business on her sole and separate account, and per- 
form any labor or services on her sole and separate ac- 
count. The section preceding the one under consid- 
eration provides that the property which a married 
woman acquires ‘* by her trade, business, labor or ser- 
vices, carried on or performed on her sole and separate 
account,’’ etc., shall be and remain her sole and sepa- 
rate property. The phrase “‘on her sole and separate 
account”’ in this section “unquestionably refers back 
and limits or qualifies the words “trade, business, 
labor or services,’ and this is evidenced from the 
phrase “‘ carry on or perform.”’ The words “ carry on” 
refer to her trade or business, and the word “ perform ”’ 
to her labor or services. To the same effect is the con- 
cluding portion of the sentence which follows that un- 
der consideration. 

Whether or not a married woman may engage in co- 
partnership business with a person other then her hus- 
band it is not necessary now to consider. If disquali- 
fied, it is by reason of the existence of her husband. 
By her marriage, her person became united with that 
of her husband, so that in law they were regarded as 





one person. If the husband should die, or the Marriage 
be dissolved, her disabilities would be removed, In 
using the words “sole and separate”’ the Legislature 
doubtless had in mind the husband, and these Words 
were evidently intended to refer to him. 

We consequently are of the opinion that the com- 
mon law disability of a married woman to engage in, 
business co-partnership with her husband still gop, 
tinues, and has not been removed by the statute, This 
view appears to be sustained by the more recent legis. 
lation on the subject. By chapter 381 of the Laws of 
1884, it is provided, “‘a married woman may contract 
to the same extent, with like effect and in the same 
form, as if unmarried, and she and her separate estate 
shall be liable thereon, whether such contract relate; 
to her separate business or estate or otherwise, and in 
no case shall a charge upon her separate estate be 
necessary. This act shall not affect or apply to any 
contract that shall be made between husband and wife,” 
thus specially excepting from the provisions of the a¢t 
any right of the wife to contract with her husband. | 
consequently appears to us that the motion made at the 
close of the plaintiff's case to dismiss the complaint as 
to the defendant Adele Marie Caffe should have been 
granted, and that the exception to such refusal is well 
taken. 

The judgment as to the defendant Adele Marie Caffe 
should be reversed and a new trial granted, with costs 
to abide the event; but the judgment as to the defend. 
ant George Caffe should be affirmed with costs, 


PoTrer and BRADLEY, JJ., concur. 
Judgment affirmed, 


i 


NEW YORK COURT OF APPEALS AB. 
STRACTS. 

ASSIGNMENT FOR CREDITORS—ATTORNEY’S FEE—LIA- 
BILITY OF BONDSMEN.—A decree ordering an assignee 
for the benefit of creditors to pay a certain sum to ar 
other, as attorney for the assignee, for services ren- 
dered in the preservation of the assigned estate, is 
valid until reversed or set aside; and therefore when 
such sum was in the assignee’s hands at the making of 
the decree, the assignee’s bondsmen are liable to such 
attorney for a failure to pay over the amount decreed. 
The circumstances which induced the court to createa 
charge against the trust-estate in favor of the plaintiff 
for his services do not appear. It is sufficient thatcir- 
cumstances might have existed which in equity would 
justify a court in decreeing compensation to an attor- 
ney out of the trust-estate, for services rendered upon 
the employment of a trustee in its care and preserva 
tion. Randall v. Dusenbury, 39 Super. 174; affirmed, 
63 N. Y. 645; Noyes v. Blakeman, 6 id. 567; New ¥. 
Nicoll, 73 id. 131. It is sufficient that there was juris- 
diction in a proper case to make a decree like the one 
in question. If improperly made in this case, because 
not justified by the circumstances, the remedy was by 
appeal. The decree was not void for want of jurisdic 
tion in the sense that it was utterly null and of no 
force, whether reversed or not, and bound nobody. By 
the operation of the decree, the portion of the proceeds 
of the assigned estate appropriated to pay the plaintiff 
is discharged from the claims of the general creditors, 
and the assignee and the sureties are released from 
liability to them therefor. As between the assignee 
and the plaintiff, the latter is clearly entitled to it. The 
sureties, if they are compelled to pay the plaintiff, will 
have simply performed their original obligation that 
the assignee should duly account for the trust-fund. 
It is, we think, immaterial that the decree was not col- 
clusive upon the plaintiff as to the amount of his com- 
pensation, or did not prevent him from resorting to 
the personal liability of the assignee. He accepts the 
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provisions of the decree by bringing the action, and 
thereby becomes a party in interest and entitled to 
prosecute the bond for his benefit. See Casoni v. Je- 

58 N. Y. 321; Marsh v. Avery, 81 id. 29. Oct. 7, 
1390. Van Slyck v. Bush. Opinion per Curiam. Re- 
yersing 4.N. Y. Supp. 710. 


CoRPORATIONS — PURCHASE OF PROPERTY FROM 
sHAREHOLDER—FRAUD—ISSUE OF STOCK.—(1) Wherea 
shareholder iv a water company, at his own expense 
and for his own benefit, has built a system of pipes, 
ete., suitable for an extension of the company’s plant, 
he has a right to sell the same to the company; and the 
fact that at a meeting of the shareholders he voted his 
shares in favor of the purchase does not make the 
transaction a fraud upon the minority shareholders, 
who were opposed thereto, and they cannot enjoin the 
issuance of the company’s stock and bonds in payment 
therefor, without showing actual fraud, or that the 

paid was so exorbitant as to necessarily lead to 
the inference of fraud. A shareholder has a legal right 
ata meeting of the shareholders to vote upon a meas- 
ure, even though he has a personal interest therein 
separate from other shareholders. In such a meeting, 
each shareholder represents himself and his own inter- 
ests solely, and he in no sense acts as a trustee or repre- 
sentative of others. The law of self-interest has at 
such time very great and proper sway. There can be 
little doubt too that at such meetings those who do 
vote upon their own stock vote upon it in the light 
solely of their own interest, or at least in what they 
conceive to be their own interest. Their action result- 
ing from such votes must not be so detrimental to the in. 
terests of the corporation itself as to lead to the neces- 
sary inference that the interests of the majority of the 
shareholders lie wholly outside of and in opposition to 
the interests of the corporation, and of the minority 
of the shareholders, and that their action is a wanton 
ora fraudulent destruction of the rights of such mi- 
nority. In such cases it may be stated that the action 
of the majority of the shareholders may be subjected 
to the scrutiny of a court of equity at the suit of the 
minority shareholders. These views are exemplified 
in the comparatively recent English case of Transpor- 
tation Co. v. Beatty, L. R., 12 App. Cas. 589, where 
oue of the directors in a company contracted with his 
colleagues to sell to the company a vessel which he 
owned fora price named. The contract was in facta 
fair one, but it was admitted to be voidable, and it was 
held that the vendor director had a right at a meeting 
of the shareholders to vote in favor of ratifying such 
contract, and concluding such purchase, and that his 
conduct was not to be regarded as oppressive toward 
the minority of shareholders because he individually 
owned a majority of the stock. It was said that a reso- 
lution of the majority of shareholders, upon any ques- 
tion with which the company was competent to deal, 
was valid and binding upon the minority. A voidable 
contract, it was also said, might be ratified or affirmed 
by a majority of shareholders at a proper meeting, 
provided that such ratification was not brought about 
by improper means, and the contract itself was not 
frandulent or oppressive toward the minority. Bag- 
gallay, L. J., said that great confusion would be intro- 
duced into the affairs of joint-stock companies if the 
circumstances of shareholders voting in that character 
in general meeting were to be examined, and their 
votes practically nullified if they also stood in some 
fiduciary relation to the company. I think that where 
the action of the majority is plainly a fraud upon, or, 
in other words, is really oppressive to the minority 
shareholders, and the directors or trustees have acted 
with and formed part of the majority, an action may 
be sustained by one of the minority shareholders suing 
in his own behalf, and in that of all others coming in, 
ete., to enjoin the action contemplated, and in which 





action the corporation should be made a party defend- 
ant. It isnot however every question of mere admin- 
istration or of policy in which there is a difference of 
opinion among the shareholders that enables the mi- 
nority to claim that the action of the majority is op- 
pressive, and which justifies the minority in coming to 
a court of equity to obtain relief. Generally the rule 
must be that in such cases the will of the majority 
shall govern. The court would not be justified in in- 
terfering, even in doubtful cases, where the action of 
the majority might be susceptible of differeut con- 
structions. To warrant the interposition of the court 
in favor of the minority shareholders in a corporation 
or joint-stock association, as against the contemplated 
action of the majority, where such action is within the 
corporate powers, a case must be made out which 
plainly shows that such action is so far opposed to the 
true interests of the corporation itself as to lead to the 
clear inference that no one thus acting could have been 
influenced by any honest desire to secure such inter- 
ests, but that he must have acted with an intent to sub- 
serve some outside purpose, regardless of the conse- 
quences to the company, and in a manner inconsistent 
with its interests. Otherwise the court might be called 
upon to balance probabilities of profitable results to 
arise from the carrying out of the one or the other of 
different plans proposed by or on behalf of different 
shareholders in a corporation, and to decree the adoup- 
tion of that line of policy which seefmed to it to 
promise the best results, or at least to enjoin the car- 
rying out of the opposite policy. This is no business 
for any court to follow. (2) In determining the cost 
of constructing the extension so purchased, as bearing 
upon the fairness of the price, it is proper to include, 
in addition to the money actually expended for labor 
and materials, an adequate charge by the owner and 
his assistant for personal services in superintending 
the work, although both were officers in the purchasing 
company; interest upon the money invested; amounts 
saved by fortunate purchases of material; and a 
reasonable profit upon the undertaking—having regard 
to the nature and risks of the work. (3) The true cri- 
terion however is the value of the extension to the 
company; and where the cost, calculated on the above 
basis, was from $80,000 to $85,000, the payment of 
$110,000 in stock and bonds of the company, at their 
par value, was not so large a price as to necessarily in- 
dicate fraud, and was therefore not a fraud in law. 
When viewing the completed work, and endeavoring 
to place some value upon it, we are not to be confined 
to the mere cost of materials, and the value of the 
labor contained in and expended uponit. A fair profit 
to the contractor is to be included, and the inquiry 
should be what, under all the circumstances, is the fair 
value of the property to the company, considering its 
proposed use by it, and the general purpose for which 
the company is organized. This seems to be the rule 
derived from the cases of Schenck v. Andrews, 57 N. 
Y. 142; Boynton v. Andrews, 63 id. 94; Iron Co. v. 
Drexel, 90 id. 87, in which the suits were brought by 
creditors of the corporations. (4) The defendant was 
organized under Laws of New York, 1873, chapter 737, 
relating to the organization of water companies, as 
amended by Laws of 1881, chapter 213; and the provis. 
ions of the General Manufacturing Act of 1848 were 
made applicable to corporations formed thereunder. 
Section 2 of the last-named act provides that the trus- 
tees of corporations formed thereunder may purchase 
property necessary for their business, and issue stock 
to the amount of the value thereof in payment, and 
the stock so issued shal] be declared and taken to be 
full-paid stock, and not liable to any further calls. 
Held, that the defendant has no power to issue its 
stock in payment for purchased property at less than 
par value. It may be said that this construction pre- 
vents a corporation from purchasing property and pay- 
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ing for it with its stock, where actual value of the | 


stock is enough below its par value to make the differ- 
ence in a large purchase very appreciable. That may 
be so; but it was undoubtedly the object of the stat- 
ute to make the full-paid capital stock that is issued 
the representative, dollar for dollar, of the money or 
property that has been paid in for its purchase, so that 
the company would start off in business with money 
or property of the full value of its paid-up capital. Van 
Cott v. Van Brunt, 32 N. Y. 535, distinguished. (5) 
Corporations organized under said act have power 
however to issue bonds at their actual value, though 
this be less than the par value. We think a corpora- 
tion has the power to issue its bonds at less than par. 
So far as this point is concerned, it is not restricted to 
an issue only upon payment to the company of the par 
value of the bonds, either in money or property, for its 
use. The case of Duncomb v. Railroad Co., 84 N. Y. 
203, does not hold any principle to the contrary. It 
was there decided that the bonds given the director as 
a mere bonus on his subscribing to the stock were 
without consideration, and the director, as a trustee 
of the company, had no right to receive them, and 
therefore in his hands they were void. The principle 
decided in Curtis v. Leavitt, 15 N. Y. 10, gives validity 
to bonds thus issued. The repeal of the statute of 
usury, so far as regards corporations, operates to give 
validity to bonds negotiated at less than par. The case 
of Ellsworth v. Railroad Co., 98 N. Y. 555, also im- 
pliedly holds that bonds thus issued are valid. (6) Sec- 
tion 5 of said amended act of 1873 authorizes corpora- 
tions formed thereunder to borrow money for the 
purpose of constructing its works, and to issue bonds 
in payment. Held, a fair construction of this provis- 
ion permits a corporation to purchase works already 
constructed to its hand. Oct. 7, 1890. Gamble v. 
Queens County Water Co. Opinion by Peckham, J. 
Reversing 5 N. Y. Supp. 124. 


CRIMINAL LAW—JURISDICTION—JUSTICES OF THE 
PEACE.—Laws of 1888, chapter 181, section 2, makes it 
a misdemeanor, punishable with fine and imprison- 
ment, for any person to use bottles, etc., on which are 
the names, marks or devices of another, where the lat- 
ter has complied with the requirements of the statute 
in regard to publication. Section 4 provides that, when- 
ever any person shall make oath, before any magis- 
trate, that he has reason to believe, and does believe, 
that any of his bottles, etc., are being unlawfully used 
or filled or had by any person, the said magistrate must 
thereupon issue a search-warrant to discover and ob- 
tain the same, and may also cause to be brought before 
him the person in whose possession the same shall be 
found, and inquire into the circumstances of such pos- 
session; and, if such magistrate finds that such person 
has been guilty of a violation of section 2, he must im- 
pose the punishment therein described, and award the 
property to the owner. Held, that it being in the dis- 
cretion of the magistrate to bring the person before 
him, his jurisdictionwas not exclusive, and that where 
the person was brought before him he could turn him 
over to a court having general discretion in the matter 
of trying all complaints for misdemeanors. Oct. 7, 1890. 
People v. Hogan. Opinion by Finch, J. Affirming 8 
N. Y. Supp. 451. 


INSURANCE—FRAUD—SUICIDE —EVIDENCE—RES GES- 
T&.—(1) In an action by a creditor of the insured, on 
a policy of insurance in a benefit society, where the de- 
fense was that the insured procured the policy in pur- 
suance of a fraudulent purpose to obtain a large 
amount of insurance upon his life for the benefit of his 
creditors and relatives, and then commit suicide, 
which purpose was consummated, it was proper to ad- 
mit as part of the res geste, evidence of his applica- 








whereby he secured policies to the amount of $282,009 
and of his letters and telegrams to relations and friends 
written and sent as steps in the consummation of this 
purpose, and indicating a sane and deliberate attempt 
to consummate the fraud. (2) It was also proper to 
admit, as part of the res geste, evidence that, a fey 
months before the process of securing insurance began, 
he requested another to raise money for him, and that 
when informed of the failure of the attempt, he said 
that he was a man who must have money, and if he 
could not raise it he would commit suicide; that he 
declared to another person that he intended to puta 
large insurance upon his life and make the boys happy; 
and that he made inquiries as to the easiest mode of 
producing death. Oct. 7, 1890. Smith v. National Ben, 
Soc. Opinion by Finch, J. Affirming 4 N. Y. Supp, 
521. 





MASTER AND SERVANT—FELLOW-SERV ANTS—NEGLI- 
GENCE.—Deceased had just entered defendant's ma. 
chine shops to learn that trade, and was ordered toaid 
in cleaning some water-pipes at a place where a trench 
was opened by the sectionmen so that the pipes could 
be reached. While disconnecting the pipes in the 
trench, the earth caved in and smothered deceased. 
Held, error to direct a nonsuit on the ground either 
that deceased took the risk of the danger or that the 
sectionmen were his fellow-servants. The defendant 
owed to its servant the duty of providing a place 
reasonably safe for the work which he was directed to 
do. Those who opened the trench were performing 
the master’s duty to the deceased in preparing a suit- 
able place and opportunity for the labor of the intes- 
tate in discharge of his duty. The General Term con- 
ceded so much, but held that the danger, if any, wasas 
obvious to the servant as the master, and the former 
chose to take the risk. That proposition is incorrect 
as a legal conclusion from the proof, and is scarcely de- 
fended on this appeal; but the nonsuit is sought to be 
sustained, upon the ground that they who opened the 
trench were fellow-servants of the intestate, engaged 
with him in a common enterprise, and whose negli- 
gence, if any, in not bracing or protecting the sides of 
the trench, was one of the risks which the deceased 
assumed. I think the decisions of this court are ad- 
verse to that view. The general question was very 
much discussed, and qfiite fully considered, in Slater 
v. Jewett, 85 N. Y. 61, and later applied to different 
facts in Pantzar v. Mining Co., 99 id. 368, and Benzing 
v. Steinway, 101 id. 547. In these cases the duty of the 
master to exercise reasonable care in furnishing to the 
servant safe tools and appliances, competent co-ser- 
vants, and a safe place in which to work, was fully 
recognized. When the master ordered the intestate to 
perform his work as a machinist in the trenches 
opened and prepared for him, he had a right to assume 
that the place had been made reasonably safe by the 
master through other and competent servants em- 
ployed by him. The case is not like Murphy v. Rail- 
road Co., 88 N. Y. 152, as the respondent insists, be- 
cause there no specific duty due from the master to his 
servant was shown to have been violated. In the pres 
ent case, there was evidence tending to that result. 
Whether the trench was opened with reasonable care; 
whether any danger was obvious to the deceased; 
whether greater precaution should have been exercised 
against the falling of the bank; whether the agents 
employed were skillful or inexperienced; and 80 
whether on all the facts the defendant was negligent— 
are questions of fact to be solved by the jury. Upon 
the argument before us, the case of Cook v. Railroad 
Co., 119 N. Y. 653, recently affirmed without an opin- 
ion, was called to the attention of counsel. The cause 
of the injury in that case was a caving in of the sides 
of a trench, as in the action before us. The respond- 
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turned wholly upon the defendant’s negligence iu fail- 
ing to employ a competent superintendent. That is 
true. The workman there was steadily making or as- 
sisting in making his own place in which to work. If 
it became unsafe, his own negligence co-operated and 
barred his remedy unless he acted under the master’s 
orders, given by an incompetent superintendent. But 
here the deceased had nothing to do with the prepara- 
tion of the trench. It was prepared, not by him, but 
for him; and reasonable care in its preparation, we 
think, was the master’s duty to the servant. Oct. 7, 
139. Kranz v. Long Island R. Co. Opinion by Finch, 
J. Reversing 1 N. Y. Supp. 751. 





MUNICIPAL CORPORATIONS—ASSESSM ENTS—CERTIFI- 
CATE OF COMMISSIONERS.—Laws of 1873, chapter 531, as 
amended by Laws of 1874, chapter 264, provides for the 
opening and improving of Gravesend avenue in the 
county of Kings, and directs ($9) that the commis- 
sioners shall assess the different parcels of adjoining 
lands for the cost of the construction of the roadway 
and sidewalks, and that the amounts assessed shall be 
specified opposite the numbers of the several rarcels in 
aseparate column of their report designated, ‘*Assess- 
ments for Construction,” and that the commissioners 
shall certify that this column contains the apportion- 
mentand assessment directed by the act. The com- 
missioners failed to so certify, and defendants’ land 
was sold for its assessment. Held, in ejectment by the 
purchaser, that the assessment was void, and the sale 
invalid. The power to levy assessments exists only 
where it is distinctly conferred by legislative author- 
ity. Where the mode is prescribed in which the power 
isto be exercised, it must be followed. The mode in 
such cases constitutes an essential element in the pro- 
ceeding. Especially where one claims to hold another’s 
property under a sale for taxes must one show that 
every provision designed for the security of the tax 
payer has been substantially complied with. Every 
such provision is mandatory. It is not for the courts 
tosay that the same protection may be obtained by 
other means. ‘‘ That which the Legislature has di- 
rected, courts cannot declare immaterial.’’ Merritt v. 
Village of Portchester, 71 N. Y. 309. No presumption 
will take the place of the act required. There can be 
no pretense in the case at bar that there was a sub- 
stantial compliance with the provisions of section 9 in 
regard to the certificate. There was no attempt to com- 
ply with the last provision in section 9 above quoted. 
Where a certificate is required, a complete statement 
of the necessary facts in language other than that au- 
thorized by the act would bea substantial compliance 
with the statute. So the use of synonymous terms in 
an oath would not render an assessment invalid. But 
here a certificate as to certain facts is required, and 
this requirement is entirely ignored. The requirement 
too is a material one, as above defined; it is man- 
datory, not directory. It served as a protection to the 
tax payer. The Legislature desired the commissioners 
to make a solemn declaration that they had done their 
duty. To them was confided not merely a ‘bare com- 
putation. It was their duty to lay such assessments 
upon adjoining property as seemed to them equitable. 
It was therefore provided that they should certify that 
the figures they had set down opposite the several lots 
Were the apportionments and assessments made by 
them, as directed in the act. Merritt v. Village of Port- 
chester, supra; People v. Hagadorn, 104 N. Y. 516; 
Shattuck v. Bascom, 105 id. 39. But beyond this the 
certificate was the formal identification of the roll as 
the official act of the assessors. It was the only com- 
Petent evidence of that fact. Upon the roll so certified, 
the jurisdiction of the board of supervisors depends. 
“Withont the certificate the roll would resemble a 


judgment record without the judgment clause.” Van 


Rensselaer v. Witbeck, 7 N. Y. 517. We think the 





property-owner bad the right to demand the certifi- 
cate and the whole thereof, and that it is no answer to 
say that an officer is presumed to have done his duty. 
Oct. 7, 1890. Stebbins v. Kay. Opinion per Curiam. 
Reversing 4 N. Y. Supp. 566. 


REPLEVIN—DEPRECIATION IN VALUE PENDING AP- 
PEAL.—In an action to recover specific bonds, where 
defendant appeals from a judgment in plaintiff's favor, 
keeping the bonds in his possession under a proper un- 
dertaking, and the judgment is affirmed, plaintiff can- 
not maintain an action for the depreciation in value of 
the bonds between the date of the judgment and its 
final affirmance. We are required to say, if we affirm 
this judgment, either that the damages flowing from 
a single wrong may be divided into two parts, and each 
part form the subject of a separate action, or that the 
exercise by the defendant of the right of appeal upon 
the precise terms and conditions dictated by the law 
constitutes a new and ilegal detention of the property 
in controversy. The first proposition is of course in- 
admissible, and the judgment must stand, if at all, 
upon the second; and that necessarily involves a con- 
clusion that the appeals taken, by reason of the delay 
which they occasioned, constituted a new detention, 
and a new wrong, for which a separate action could be 


- maintained. Neither reason nor authority justify that 


conclusion. The appeals were taken by the defendant 
in pursuance of a lawful right, and in performance of 
aclear duty. No question of his good faith is raised, 
and the damages claimed were caused by no act of his. 
Appointed receiver of the bank, he found these bonds 
among the assets, and took them into his possession 
lawfully, and as his duty was. When the plaintiff 
made his demand, the receiver was justified in resist- 
ing it in behalf of those whom he represented, and in 
submitting the controversy to the determination of 
the courts. The bonds were of course liable to fluctua- 
tions in value, and, having that fact in mind, the 
plaintiff deliberately selected his remedy. He might 
have sued simply for the conversion of the bonds, and 
recovered their value and damages for their detention, 
and so have thrown upon the defendant their owner- 
ship after judgment, and the risk of future deprecia- 
tion incidental to that ownership. Instead of that he 
chose to pursue the bonds themselves, and seek their 
recovery under the provisions of the Code. He knew 
that his judgment, in the event of his success, would 
be in the alternative, and that the defendant would beat 
liberty to return the property itself, instead of paying 
the adjudged value, and that depreciation would fol- 
low the ownership when not awarded as an element of 
damages ip the action. Accordingly he replevied the 
bonds. We cannot admit that the taking of an appeal 
by the defendant constituted a new and separate de- 
tention of plaintiff's bonds, because they remained in 
defendant’s possession after delivery to him by the 
sheriff, in accordance with the law of the chosen 
‘remedy. If that be so decided, perils will surround 
appeals, and a prolific source of new actions will come 
into existence, and it will be difficult to say that one 
class of damages resulting from the law's delay may 
be recovered and all others be excluded. We think the 
right of appeal cannot be converted into a tort or 
wrong, and the delay it produces serve as a basis fora 
new action, and that the judgment already rendered 
closed the entire controversy. Oct. 7, 1890. Corn Ea- 
change Bank v. Blye. Opinion by Finch, J. Revers- 
ing 10 N. Y. Supp. 151. 


TRUSTS—RIGHTS OF TRUSTEE—APPOINTMENT OF SUC- 
CESSOR—TRUST COMPANIES.—(1) Where a will createsa 
valid trust, and names a trustee, the trustee takes the 
legal title to the trust-estate although there are no 
words of gift to him. Such a title is necessary for the 


purposes of the trust, and hence it must be presumed 
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that the testator meant to give it. Oates v. Cooke, 3 
Burr. 1684; Doe v. Homfray, 6 Adol. & E. 206; Doe v. 
Woodhouse, 4 T. R. 89; Leggett v. Perkins, 2 N. Y. 
297; Tobias v. Ketchum, 32 id. 319; Killam v. Allen, 52 
Barb. 605. (2) Where the executor ofa foreign (Cana- 
dian) will assigns certain shares of railroad stock to the 
trustee appointed thereby, and the company issues to 
him, as trustee, new certificates therefor, he becomes 
the legal owner of the stock, and can maintain an ac- 
tion in regard to it in this State without probating the 
will here. 1 Wms. Ex'rs (2d Am. ed.), 226, note, and 
id. (7th Lon. ed.), 362, note; Judson v. Gibbons, 5 
Wend. 224; Middlebrook v. Bank, #42 N. Y. 135; Smith 
v. Webb, 1 Barb, 230. (3) The trustee sold the stock 
and converted the proceeds to his own use, and the rail- 
road company issued new certificates to the purchaser. 
Upon the trustee’s death the Canadian court, at suit 
by the executrix, appointed to succeed to the trust the 
Toronto General Trusts Company, which, by Canadian 
law, was authorized to act as trustee in such cases. 
Held, that said trust company held the trust in the same 
manner as the original trustee, and therefore had legal 
capacity to maintain an action in New York against 
the railroad company for the conversion of the stock. 
It is the general rule that he who is the legal owner of 
property may maintain an action wherever it may be 
for its recovery, or for damages for its conversion. 
Generally his capacity to sue in such cases grows out 
of his legal ownership. It is believed that there is no 
exception to the rule where the legal owner sues in his 
own right, and not in a representative capacity. In such 
cases al) owners stand upon the same footing. But the 
rule is somewhat modified when one sues in a repre- 
sentative capacity. Foreign executors and adminis- 
trators cannot sue here, for reasons of public policy. 
The courts will not lend their aid to them in the re- 
moval of the assets from this State to the possible 
prejudice of domestic creditors. Peterson v. Bank, 32 
N. Y. 21. Yet such personal representatives may make 
transfers of property which will be recognized as legal 
here. They may execute valid releases of debts due 
here, and they may come here and remove property 
from the State whenever they can do so without being 
obliged to ask the aid of our courts, and foreign re- 
ceivers and assignees, taking their title to property by 
virtue of foreign laws or legal proceedings in foreign 
courts, may come here and maintain suits in our courts 
when they do not come in conflict with the rights or 
interests of domestic creditors. And why may not this 
trustee? Its position is not like that of an executor or 
administrator who is simply a representative of adead 
person, gathering in and administering upon property 
for the benefit of others. Butit is more like that of 
the legal owner of property who possesses it, or brings 
suit about it, for bis own benefit. Its position is, at 
best, as favorable as that of foreign assignees of bank- 
rupt and insolvent debtors, or of receivers of insolvent 
foreign corporations, who may come here, and by the 
comity of nations, maintain actions here, when they 
do nothing to the prejudice of domestic creditors. In 
re Waite, 99 N. Y. 433. Oct. 7, 1890. Toronto General 
Trusts Co. v. Chicago, B. & Q. R. Co. Opinion by 
Earl, J. Reversing 4 N. Y. Supp. 726. 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

INTOXICATING LIQUORS—SALE TO MINOR.— A liquor 
dealer who sells liquor to a boy on his representation 
that it is needed for his sick mother’s immediate use, 
and that his father had sent him for it in a hurry 
without giving him a written order, though within the 
letter, is not punishable under the Penal Code of 
Texas, article 376, which makes it a misdemeanor for 








me Sate ay 2 re 
any person to knowingly sell liquor to a minor with. 
out the written consent of his parent or guardian, The 
letter of the law was violated, but not its spirit. Wy 
think that the familiar principle which runs through 
all criminal jurisprudence, that the mind must fy 
guilty, applies in this case. It is true that defenday 
sold the whiskey to a minor, knowing him to bes 
minor, without the written consent or order from 
either of bis parents, but he believed he was making 
the sale to the parents of the minor. Let it be sup 
posed that what the boy told had been the truth, 
Would the defendant have been guilty? We think not 
Was he cautious in this transaction? He was; using 
every reasonable means to prevent deception, but was 
foiled by the falsehoods of the boy. Is there any re. 
son tending to show that defendant knew or even au 
pected that the boy was lying? There is not. My 
Bishop says: ‘‘ Criminal statutes may be either ex. 
panded or contracted in their meaning by interprets. 
tion, so as to exempt from punishment those who are 
not within their spirit and purpose. Otherwise ey 
pressed, whenever the thing done is not within the 
mischief evidently intended by the statute, though 
within its words, the deed is not punishable.” Bish, 
St. Crimes, 230. He further says: ‘‘ Whatever may 
be said of any particular application of the doctrine, 
the doctrine itself, when properly applied, is highly 
just and beneficial. Criminal punishment should be 
be kept within the conscience of mankind, and be with 
held where it refuses assent. In the nature of thing 
statutes cannot be so framed as to meet every possible 
unforeseen and even foreseen case thereufter to arise, 
which while within the terms of their main provisions, 
is still outside of their spirit and purpose. And what 
cannot be done the court should understand as not 
having been attempted. Therefore though a case in 
judgment is within the letter of the statute, if they 
can see that it is exceptional to its spirit and purpose, 
and so the law-makers did not mean punishment for 
it, they ought not to inflict the punishment. Let the 
result of an action be what it may, we hold a man 
guilty simply on the ground of intention, or on the 
same ground we hold him innocent. The calm judg- 
ment of mankind keeps this doctrine among its 
jewels.”’ Id., § 235. Under an ancient law, whoever 
drew blood inthe streets should be punished. This 
statute did not apply to a surgeon who opened the vein 
of a person who fell down in the street with a fit. In 
that case the surgeon violated the letter, but not the 
spirit, of the statute. Soin this case. Let us suppose 
that the boy had told the truth. Would not the de 
fendant, by refusing him the whiskey because no 
written order from the parent was forthcoming, have 
shown himself destitute of the ordinary principles of 
humanity? He would have been a brute, without 
conscience, and mankind would have justly held him 
in contempt. Believing the boy, he acted as any ger 
tleman would have acted, and his act should be com 
mended and not punished. To sustain this conviction 
would render the law contemptible in the estimation 
of all honorable men. It would be an embargo upon hu- 
mane conduct. Tex. Ct. App., June 27, 1890. Wald 
stien v. State. Opinion by Hurt, J. 


SALE — WARRANTY — CAVEAT EMPTOR.— Whether 8 
sale of personal property is complete or only executory 
is to be determined from the intent of the parties a 
gathered from the contract, the situation of the thing 
sold, and the circumstances surrounding the sale. In 
Morgan v. King, 28 W. Va. 1, this court, after an elab- 
orate review of the authorities on the subject, held 
that ‘the question whethera sale of personal property 
is complete or only executory 1s to be determined from 
the intent of the parties as gathered from the contract, 
the situation of the thing sold, and the circumstances 
surrounding the sale.’ Johnson, P., in delivering the 
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jon of the court in that case, says: ‘* Where the 
sold are sufficiently designated,so that no question 

can arise as to the thing intended, it is not absolutely 
that there should be a delivery, or that the 

should be in a deliverable condition, or that the 

tity or quality, when the price depends upon 
either or both, should be determined. These are cir- 
cumstances indicating intent, but are not conclusive. 
But where any thing is to be done by the vendor, or 
by the mutual concurrence of both parties, for the pur- 
pose of ascertaining the price of the goods, as by weigh- 
ing, testing or measuring, where the price is to depend 
upon the quantity or quality of the goods, the perform- 
ance of these things, in the absence of any thing indi- 
cating a contrary intent, is to be deemed presump- 
tively a condition precedent to the transfer of the 
property, although the individual goods are ascer- 
tained, and are in such condition that they may and 
tto be accepted. Id. 14,15; Lingham v. Eggles- 
ton, 27 Mich. 324; Nicholson v. Taylor, 31 Penn. St. 
18; Dixon v. Myers, 7 Gratt. 240. This decision, it 
seems to me, is conclusive of the question now under 
consideration. The written contract of October 27, 
1884, shows upon its face that there was not to be an 
immediate delivery of the cheese; that there was to 
beno payment until the quality of the cheese, as well 
as the precise quantity, had been ascertained by classi- 
fying and weighing it; and neither of these things 
were to be done until the time fixed upon for the de- 
livery. In the absence of any thing indicating that an 
immediate delivery was intended by the parties, this 
wasclearly not acompleted, but an executory sale. 
Weare not called upon in the present state of this case 
todecide whether or not the jury, if the question had 
been submitted to them, would have been warranted 
by the contract, the situation of the thing sold, and 
the surrounding circumstances, in finding that this 
was in fact intended by the parties to be a completed 
sale. The court in this case took all these considera- 
tions from the jury, and instructed them, as a pure 
matter of law, that the written contract of itself im- 
ported a present completed sale as of its date. This 
waserror. 2. The contract is in writing, and it con- 
tains no express warranty. The general rule seems to 
bethat in a sale of goods by description, where the 
buyer has not inspected them, there is, in addition to 
the condition precedent that the goods shall answer 
the description, an implied warranty that they shall 
be salable or merchantable. Merriam v. Field, 24 Wis. 
60; Gallagher v. Waring, 9 Wend. 20; Hanks v. Me- 
Kee, 2 Litt. (Ky.) 227. In McClung v. Kelley, 21 Iowa, 
68, it was decided: ‘“‘Asa general rule, unless there 
has been a warranty, false representation, or fraudu- 
lent concealment, the purchaser of property, under a 
completed contract, must take it regardless of its de- 
fects, while an executory contract of sale always car- 
ties with it an obligation that the property shall be 
merchantable at least, and not have any remarkable 
defect.” The law on this subject was reviewed, and 
the cases classified, in Jones v. Just, L. R.,3Q. B. Div. 
19, decided in the Queen’s Bench in 1868, and it was 
held that ‘the maxim caveat emptor does not apply to 
a sale of goods where the buyer has no opportunity 
of inspection.” In this case the contract was in writ- 
ing, and contained no express warranty. In deliver- 
ing the opinion of the court, Mellor, J., says: “The 
cases which bear upon the subject do not appear to be 
in conflict, where the circumstances of each are con- 
sidered. They may, we think, be classified as follows: 
First. Where goods are in esse and may be inspected 
by the buyer, and there is no fraud on the part of the 
teller, the maxim, caveat emptor, applies, even though 
the defect which exists in them is latent, and not dis- 
coverable ou examination, at least where the seller is 
neither the grower nor the manufacturer. The buyer 
insuch case has the opportunity of exercising his judg- 





ment upon the matter; and if the result of the inspec- 
tion be unsatisfactory, or if he distrusts his own judg- 
ment, he may, if he chooses, require a warranty. In 
such case it is not an implied term of the contract of 
sale that the goods are of any particular quality or are 
merchantable. * * * Secondly. Where the sale is 
of a definite, existing chattel, specifically described, 
the actual condition of which is capable of being as- 
certained by either party, there is no implied war- 
ranty. Thirdly. Where a known, described and de- 
fined article is ordered of a manufacturer, although it 
is stated to be required by the purchaser for a particu- 
lar purpose, still if the known, described and defined 
thing be actually supplied, there is no warranty that it 
shall answer the particular purpose intended by the 
buyer. Fourthly. Where a manufacturer or dealer 
contracts to supply an article which he manufactures 
or produces, or in which he deals, to be applied to a 
particular purpose, so that the buyer necessarily trusts 
to the judgment or skill of the manufacturer or dealer, 
there is an implied term or warranty that it shall be 
reasonably fit for the purpose to which it is to be ap- 
plied. In such case the buyer trusts to the manufac- 
turer or dealer, and relies upon bis judgment, and not 
upon his own. Fifthly. Where a manufacturer under- 
takes to supply goods manufactured by himself, or in 
which he deals, but which the vendee has not had the 
opportunity of inspecting, it is an implied term in the 
contract that he shall supply a merchantable article.’’ 
Gardiner v. Gray, 4 Campb. 144; Laing v. Pidgeon, id. 
169; Shepherd v. Pybus, 3 Man. & G. 868. The rules 
above stated are quoted with evident approval in Ben- 
jamin on Sales, and that author says: “In a sale of 
goods by description, where the buyer bas not in- 
spected the goods, there is, in addition to the condi- 
tion precedent that the goods shall answer the descrip- 
tion, an implied warranty that they sball be salable or 
merchantable.’’ Benj. Sales, § 656. The above italics 
appear in the text, and the rule thus declared is the 
same as that in Merriam v. Field, 24 Wis. 640, herein- 
before mentioned. In support of this rule, numerous 
American cases are cited in Bennett’s edition of Ben- 
jamin on Sales. The general rules thus announced by 
the court in Jones v. Just, supra, seem to me to be 
in accord with reason and the weight of authority, 
both in England and America. The important in- 
quiry in the case at bar is, under which of the five 
rules thus laid down does it come? The cases of Moses 
v. Mead, 43 Am. Dec. 676, and Emerson v. Brigham, 6 
id. 113, cited for the defendants in error, come under 
the classes of cases described in one or the other of the 
first three rules above given. Moses v. Mead makes a 
distinction between executed and executory sales. If 
therefore the case before us shall be found by the jury 
to be an executory sale, that case will not be authority 
for the position taken by the defendant in error. Nor 
do the Virginia cases cited by him (Mason v. Chappell, 
15 Gratt. 572; Gerst v. Jones, 32 id. 518, and Proctor 
v. Spratley, 78 Va. 254) have any very direct bearing 
upon the case before us. They come more or less di- 
rectly under the cases classified in the aforesaid second 
and third rules, while in my judgment the case at bar 
must be classed under the fourth or fifth rule above 
stated; that is, must be considered from the evidence 
as being ‘‘asale of goods by description, when the 
buyer has not inspected the goods,”’ or a contract by a 
manufacturer or dealer *‘ to supply an article which he 
manufactures, or in which he deals, to be applied to a 
particular purpose.’’ In either of these cases the 
buyer trusts to the manufacturer or dealer, and felies 
upon his judgment, and there is an implied warranty 
that the article shall be reasonably fit for the purpose 
for which it is purchased in the one case, and that it 
shall be merchantable or salable in the other. In this 
case it must be assumed that the buyer and seller both 
contemplated a dealing in cheese that was merchant- 
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able. Bloch Brothers, the buyers, were merchants, 
dealing in Swiss cheese, and they bought for the pur- 
pose of sale; and Hood, the seller, could not, on any 
other supposition than that the cheese was merchant- 
able, have expected or believed that Bloch Brothers 
would buy it; and the latter must be taken to have 
trusted to the judgment, knowledge and information 
of Hood, the seller and manufacturer of the cheese, as 
it is clear that they could exercise no judgment of 
their own, the parties at the time of the sale being in 
the city of Wheeling, and the cheese in the cellars of 
Hood in a distant county. This necessary trust in and 
reliance upon the judgment and information of the 
seller seems to be at the root of the doctrine of implied 
warranty, and in this view it makes no difference 
whether the sale is of goods specially appropriated to 
a particular contract, or to goods purchased as answer- 
ing a particular description. Jones v. Just, L. R.,3Q. 
B. Div. 206; Bigge v. Parkinson, 7 Hurl. & N. 959. It 
follows therefore that the Circuit Court erred in giv- 
ing to the jury the second instruction asked for by the 
plaintiff, and also in refusing to allow the defendants 
to introduce evidence before the jury to prove that the 
cheese was not merchantable at the time it was deliv- 
ered. 3. Ido not think however the court erred in re- 
fusing to permit the defendants to produce one of the 
cheese to the jury on the trial. No matter how bad 
the cheese may have been in February, when it was 
delivered, it would certainly have been much worse 
three months thereafter, when the case was tried. 
Then if the defendants were allowed to produce one 
of the worst cheese, as they no doubt would have done, 
the plaintiff would have the right to procure one of 
the best, and so the process might be continued until 
the entire lot of cheese had been brought into the 
court-room. In all cases of this kind a large discretion 
must be confided to the trial court as to exhibitions of 
articles of a bulky nature before the jury, and I do not 
think that discretion was abused in this particular 
matter in question. W. Va. Sup. Ct. App., Nov. 25, 
1886. Hood v. Bloch. Opinion by Snyder, J. 


———_ > —__——— 


NEW BOOKS AND NEW-EDITIONS. 


Lawyers’ Reports, ANNOTATED. Books VI AND VII. 


Containing all current cases of general value and importance 
decided in the United States, State and Territorial courts, 
with full annotation. By Robert Desty. The Lawyers’ 
Co-operative Publishing Company, Rochester, N. Y., 1889. 

This series has been favorably noticed by us as the 
several volumes appeared. The present volumes show 
the same careful preparation as the prior volumes. We 
again call especial attention not alone to the character 
of the cases selected for full report, but also to the ex- 
ceptionally full report given, the careful attention to 
points and authorities of counsel, the annotation, and 
the specially complete and convenient indexing, by 
which every proposition in opinion, or collection of au- 
thorities in annotation or brief, is made conveniently 
available. 


AMERICAN STATE Reports, VOL. 13. 


Containing the cases of general value and authority, subse- 
quent to those contained in the “American Decisions” 
and the “American RKeports,"’ decided in the courts of 
last resort of the several States, selected, reported and 
annotated by A. C. Freeman and the associate editors of 
the ‘‘American Decisions.” San Francisco: Bancroft- 
Whitney Company, law publishers and law booksellers, 
1890. 

This volume contains selections from 87 Ala., 80 Cal., 
12 Colo., 41 Kans., 68, 69 and 75 Mich., 25,Neb., 63 N. 
H., 27-298. C., 72 Tex. and 31 W. Va. 

This excellent series is now so fully intrenched that 
it seems almost unnecessary to call special attention to 











the volumes as they appear from time to time, 
present volume contains nine hundred and fiftee, 
pages of text, and the index to notes and general index 
covers seventy-five pages. The cases are selected with 
good judgment, and the annotations are full ang 
arople. 


——$_$$_ 9 


NOTES. 
“1 ACHINERY ” is not a “ mill or manufactory.” 
Halpin v. Ins. Co., 120 N. Y. 73. 


“How much or how little is accomplished by this 
very general language it may trouble us some day ty 
determine.’ Finch, J., Matter of Clark, 119 N. Yo 
“Don’t borrow trouble.” 


“Well, we may admit, as a general rule, that ‘op. 
porations have no souls,’ but if in some exceptional jp. 
stances we discern the shadowy outline of one, at leg, 
we may suffer it to live.” Finch, J., in Brown v. Fam, 
ers’ Loan & Trust Co., 117 N. Y. 272. 


It seems that in spite of our Code of Civil Proceduy 
it is not impossible that justice may be defeated by 
legal technicality, and that the courts while adminis 
tering such defeat lament their helplessness, [y 
Schoonmaker v. Bonnie, 119 N. Y. 565, two wives 
lost their inchoate right of dower for want of a special 
exception to findings. The court, Andrews, J., cov. 
soled itself by remarking, ‘* it is a satisfaction to know 
that but a small pecuniary interest is involved in our 
decision.’’ This would seem a poor consolation, and 
the question naturally arises, what would the court 
have said or done in case the pecuniary interest had 
been large? 


Justice Harlan is reported by the New York Tribu 
to have said of the late Justice Miller: ‘‘ He hada very 
bold, aggressive mind, which was shown in his treat- 
ment of law questions as well as in bis treatment of 
questions outside of the law. I do not remember any 
instance since I have been with him upon the bench 
when he hesitated in the slightest degree to follow out 
to their legitimate results any conclusions which he 
ever reached on a question of law. He was not # 
learned in the books as some judges, but he had s 
natural aptitude for law. He saw very readily and 
promptly the real issues of a case and determined them 
in his own mind without much hesitation. I think 
that is true in the main, though at times there were 
questions also on which he expressed doubt. But when 
upon reflection he reached a conclusion that satisfied 
his own mind he was prepared to announce it, and 
stand by it whatever might be the consequences. Itis 
difficult to recall the particular cases that illustrate the 
mental characteristics, but | do remember the cases 
which are generally regarded by the profession as those 
in which he delivered his best opinions, his strongest 
opinions. There was the famous Slaughter- House Case, 
involving the construction of that clause in the four- 
teenth amendment, which says that * no State shall de- 
prive any person of life, liberty or property without 
due process of law.’ He led the majority in that case, 
and [ am quite sure from what I heard him say on dif- 
ferent occasions that he regarded it as the ablest opiu- 
ion he ever prepared, He wrote a large number of 
opinions involving the commerce clause of the Consti- 
tution. It is safe to say that no judge in the country 
has ever delivered a larger number of opinions in cases 
involving great constitutional questions. It is also safe 
to say that, with the exception of Chief Justice Mar 
shall, no American judge has made a deeper impression 
upon the jurisprudence of this country than he 
has.” 
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ALBANY, NOVEMBER 22, 1890. 








CURRENT TOPICS. 





R. F. A. CONKLING contributes tothe Albany 
Times some statistics on the subject of the sal- 


aries of judges and the other officers of courts in 
this State, with a recommendation that they be 
reduced. He says: 


The following is an abstract of the State treasurer’s 


report for the fiscal year ended on September 30, 1868: 


CouRT OF APPEALS. 


Salary of clerK......-.++++eeeeee 2,000 00 
Salary of deputy clerk......... 1,987 50 
Clerk bire..... .-.scsccceseeese 4, 683 35 
, Expense8.....++++++ errr Terre. 8,761 29 
PAGIARS. 0... ccccccccccccccccece 265 62 
State reporter...-....eeeeeeeees 2,000 00 
Salaries of judges.............. 17, 250 00 
Expenses of judges............. 1,734 50 


—-————-_ 833, 682 26 


SUPREME COURT. 











Justices, first district........ . $17,500 00 
Justices, second district........ 15, 046 20 
Justices, third district.......... 14, 000 00 
Justices, fourth district........ 14, 000 00 
Justices, fifth district... ....... 14, 000 00 
Justices, sixth district.»........ 13, 952 00 
Justices, seventh district....... 13,913 46 
Justices, eighth district........ 14, 000 00 
———_——._ 116,411 66 
LAW LIBRARIES. 
SN @ISEPIOL. «oc cciccccscccccs $820 00 
Beth district.......cccccccoces 5, 671 25 
— — 6,491 25 
EE eo a ee eo Re eee eee $156,585 17 


pears that the estimated appropriations required forthe | 





By the last annual report of the comptroller, it ap- 


expenses of the State judiciary for the fiscal year com- 
mencing Oct. 1, 1890, are as follows: 


Court OF APPEALS. 


Salaries and expenses of judges, $84,500 00 
State reporter, salary........... 5, 000 00 
State reporter, office expenses, 


EPCOS 8,000 00 


Clerk of the Court of Appeals, 


SRE Pr peer 5, 000 00 


Deputy clerk of the Court of 


Appeals, salary............... 3,000 00 


Clerk hire, messengers, furni- 


ture and other expenses of 


the clerk’s office. ............ 10, 900 00 
Criers, attendants, etc., of the 
Court of Appeals........... - 9,300 00 
——— $125, 700 00 


Court oF APPEALS, SECOND DIVISION. 


Salary and expenses of judges, $84,000 00 
Expenses, clerk hire, attend- 
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ites helena 11, 500 00 
mma heise 
RE Eee er “R221, 200 00 


Vor. 42— No. 21. 








SUPREME CoURrT. 


Salaries of justices. ........... $272, 400 00 
Additional compensation of 

justices in second judicial 

district, and stenographers... - 10,250 00 
Salaries of stenographers, third 


and sixth districts............ 12,000 00 
Expeuises of General Term..... 4,000 00 
Judicial district libraries....... 6, 600 00 


————— $505, 250 00 


EE oA pdseoesdusancsadcu ce nbetebad enue $526, 450 00 





From the foregoing exhibits it appears that the aug- 
mented cost of the State judiciaries since the year 
1868 has been as follows: 

Cost of the Court of Appeals in 1868....... $33, 682 26 
Cost of the Court of Appeals in 1890....... 221,200 00 


Increase since 1868 (more than five-fold).... $187 517 74 


Cost of the Supreme Court in 1868......... $116,411 66 


Cost of the Supreme Court in 1890......... 305, 250 00 
Increase since 1868 (or 150 per cent)........ $188, 838 34 





He then states the amounts of some other judicial 
salaries, namely, the associate justices of the Fed- 
eral Supreme Court, $10,000; of the Federal Dis- 
trict Court in this State, $4,000; the Supreme Court 
judges in Massachusetts, $7,000; in Ohio, $4,000; 
the chiefs receiving $500 more. Mr. Conkling’s 
figures will interest our readers in this State and 
other States, although we find ourselves unable to 
concur in his recommendation. Not only is the 
judicial business of our State far in excess, both in 
volume and in importance, of that of any other 
State, but it is, as we have repeatedly asserted with- 
out contradiction, in excess of that of England. The 
proper transaction of such a business demands the 
best talent a State can get, and yet even at these 
salaries the State has not always succeeded in get- 
ting it. Judge Comstock could not afford the 
honor more than five years. On the death of Judge 
tapallo, Governor Hill offered his post to three 
leading lawyers in the city of New York, who 
thought themselves obliged to decline because they 
could not afford the honor for even one year. Judge 
Rapallo could at any time easily have earned four 
times the amount of his salary at the bar, but he 
was a man of considerable fortune. Every judge on 
the bench of the Court of Appeals could earn at the 
bar more than his salary, and we think every one of 
the Supreme Court judges could earn as much, if 
not more. The inadequacy of the Federal salaries, 
especially in the Cireuit and District Courts, has 
long been a subject of reproach, District Court 
Judge Choate resigned because he could not afford 
to keep the office. In the city of New York the 
excess of $10,000 above the salary of the county 
judges is borne by the city, and does not plague 
Mr. Conkling’s ‘‘ poor farmers.”” The chancellor of 
Ingland receives as much as four of our Court of 
Appeals judges, and the chief justice as much as 
two of them. The labors of the reporter have been 
quadrupled since 1868, and those of the judges 
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doubled at least. Indeed it has been found neces- 
sary since 1868 to add three permanent judges to 
the Court of Appeals and twelve to the Supreme 
Court. It does not seem to us that half a million 
dollars is an extravagant price for our Court of 
Appeals and Supreme Court. The judges are not 
better paid than clergymen of equal talents, nor so 
much as physicians. Mr. Conkling’s statement that 
“since the year 1868 the rich have year by year 
grown richer, while the poor have constantly grown 
poorer,” will probably not bear criticism. We 
think the savings banks would refute him. When 
Lord Coleridge was in this country, a few years ago, 
he was asked what particular evidence, if any, of 
general prosperity he saw, and he replied: ‘‘The 
immense number of comfortable homes owned by 
humble men is a spectacle the like of which could 
not be found in any other country.” But assum- 
ing it to be true that the poor are growing poorer, 
it seems to us that the fact would not be attributa- 
ble to the expense of our judicial system so much as 
to extravagance in other quarters. A good deal of 
it could be accounted for by the ‘‘ white elephant ” 
on the top of Capitol hill, beginning with the sev- 
enty-seven thousand pickaxe handles paid for iu 
digging for the foundation (so we are told) up to 
the paper ceiling in the Assembly chamber. We 
really should enjoy reading the results of Mr. Conk- 
ling’s examination of the cost of the Capitol. 


The new ‘‘ corrupt practices ” election law seems 
to be remarkably stringent. Construed by the let- 
ter, every man or woman who is ‘‘ voted for” must 
file his statement of expenses, although he may not 
have been a candidate, and may be ignorant that he 
has been ‘‘ voted for.” If one wanted to punish an 
enemy, he might do it very cleverly by voting for him 
without his knowledge, and having him punished 
for not filing an account of expenses which he did 
not incur. Such is the view of the letter of the law 
as construed in certain quarters, and such would be 
the possible effect of such a construction, We think 
it will not hold, But there is trouble enough in the 
law beyond question, and it has already caused a con- 
siderable fluttering in the innocent dove-cotes of sun- 
dry politicians. Mr, Ray, Republican candidate for 
Congress in the twenty-sixth district, has filed a 


and which is funny, but which may lead to serious 
consequences to him. Mr, Ray jauntiiy says: “ Paid 
$300 each to the treasurers of the Republican county 
committees of Madison aud Tioga counties; $250 to 
treasurer Tioga county Republican committee ; $400 
to treasurer Broome county Republican committee ; 
$450 to G. A. Berry for printing pasters; stamps, 
$15; envelopes, $9; paid $7 to Fred Mitchell for 
two boxes of cigars for my friends to smoke when 
calling at office; paid $3.50 to David Shattuck for 
one box of cigars for Chenango county Republican 
committee at date of last meeting; paid hotel bill 
of delegates and some of their friends, amounting 
to $71.75, to Hotei Bennett, at Binghamton, at the 
time of my nomination, and after it was made.” 





—$—<————— 
Mr. Ray’s statement concludes: ‘‘I paid the hote} 
bill, as it is and has been customary in such cases, 
and purely as an act of courtesy, but it may be said 
to have tended to aid my election. HoweverJ had 
no such purposes. The several sums paid by me to 
the said treasurers of the respective county commit- 
tees were paid at the suggestion of said committees 
that I contribute to the campaign, and for the law- 
ful and legitimate expenses of the campaign, and in 
each case I directed, and was assured in writing, 
that my contributions should only be used for pur. 
poses strictly within the provisions of the Corrupt 
Practices Act. I did not purchase such cigars for 
the purpose of promoting my election, but as an act 
of social good nature, tending in my judgment to 
cultivate a spirit of friendliness and harmony. [| 
probably should not have purchased them had I not 
been a candidate, but they were not purchased with 
the intent or purpose to influence any person’s vote 
or political actions. I also subscribed for one Demo- 
cratic and several Republican newspapers in my dis- 
trict for the purpose of keeping myself informed of 
affairs in my district, so that as the representative 
of the people I might correctly understand their 
wishes and needs, and also obtain the sentiment of 
the press on public questions.” This certainly is 
treating, and looks very much like bribery. Why 
need Mr. Ray ‘‘ promote a spirit of friendliness and 
harmony” unless to induce his own nomination? 
He did not avow that he was working for anybody 
else. We do not know much about cigars, but from 
hearsay we believe that if anybody should offer us 
a three-cent-and-a-half cigar it would not promote 
‘*a spirit of friendliness and harmony,” but “on 
the contrairy, quite the rewerse.” Those hotel bills 
too we have no doubt were swelled by whisky and 
other like promoters of ‘ friendliness and harmony.” 
And then that very dark disclosure about the sub- 
scriptions to the newspapers — dark as darkest 
Africa; worse than cheap cigars and bad whisky. 
This is too thin. Mr. Ray certainly needed no news- 
paper advice as to representing until he was elected 
representative. Mr. Ray probably does not express 
himself exactly as he intended, but we fear it 


| is strictly true that his contributions were made on 
| condition that they ‘‘should only be used for pur- 
| poses within the provisions of the Corrupt Practices 





: ’ : | Act,” 7. e., purposes forbidden by it. 
statement which he evidently designs to be funny, | pr 7 


We hope Mr. 
Ray can explain himself alittle less ambiguously, and 
that if he should ever again run for office he will 
trust to getting in without being wafted by the 
incense of bad cigars or washed by the waves of 
Binghamton whisky, which is so notoriously crude 
that it has led to the erection of an inebriate asylum 
at that place. 


The case of Hinkle v. Hinkle, recently decided by 
the Court of Appeals of West Virginia, is interest- 
ing as an exhibition of justice toward a married 
woman, based on a theory which our modern mar- 
ried women’s enabling statutes have generally 
seemed to have outlived. The action was brought 
to set aside an ante-nuptial agreement of the wife 
to surrender her rights in the husband’s property in 
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consideration of his like agreement as to her prop- 
erty, not however explicitly extending to his survi- 
vorship. The agreement was set aside under the 
doctrine of constructive fraud, the wife not having 
been well advised of her rights. The court said: 
“While the spirit of our statutes upon these sub- 
jects has been conformed in a marked degree to the 
advance of civilization, and has enlarged the rights 
and control of women in and over their own property, 
persons and contracts, it has nevertheless constantly 
kept in view the natural and Christian relations of 
the sexes, and recognized the position of the hus- 
band as the supporter and protector of the wife and 
family, without whose consent her power to con- 
tract is limited, and who in all contracts between 
him and her is regarded as capable of exercising 
undue influence. * * * The spirit of our law 
therefore is to ignore any fanciful theories of iden- 


tity and absolute reciprocity of powers, rights and | 


duties between the sexes, and to adhere to the nat- 
ural and Christian order of human experience and 
divine government. In conformity to this genius of 
our Legislature, I should conclude therefore that 
because the man may accept the murriage as a con- 
sideration sufficient to sustain his agreement to 
renounce and waive all right in his wife’s property 
during coverture, and of survivorship, should he 
outlive her, nevertheless it by no means follows that 
the weaker vessel, who has been induced to betroth 
herself in marriage, can, without any other conside- 
ration whatever, and in the absence of all reciprocal 
engagements on the part of the man, and without 
any provision whatever for jointure, bind herself by 
an ante-nuptial agreement not to claim any of the 
rights of survivorship in his property should she 
survive him. I think such a contract would be 
adverse to the spirit, if not in direct contravention, 
of our statute.” The court is unquestionably right 
in its decision, but it is quite probable that the allu- 
sion to ‘‘ the weaker vessel” will provoke a smile 
in some masculine quarters and a frown of dissent 
from most of the women. In the same hour that our 
eyes fell on this decision they were greeted by the 
following, from a newspaper: ‘‘ Mrs. Griffith, of 
Brown county, Nebraska, created considerable 
excitement in Loup the other day by appearing on 
the streets with a shotgun on her shoulder, a pair of 
handcuffs in her pocket and a revolver in her belt. 
She was looking for a runaway husband.” Also 
upon the following: ‘‘ Peter Stiffler, a quiet, easy- 
going fellow, lived in Bedford county with his 
wife and one child. On Tuesday morning Mrs. 
Stiffler made up a straight Democratic ticket, put it 
in Peter's pocket, and instructed him to go to the 
polls and vote for Pattison and honest government. 
Peter went, but fell into the hands of Republican 
hustlers, and was induced to make up and vote a 
full Republican State ticket. Then he went home. 
Mrs. Stiffler found her ticket still in the vest pocket 
where she put it, and charged Peter with acting in 
bad faith. The husband related the facts. Then 
the irate woman said he was no husband of hers, 
and not worthy the name of man. Opening the 
door, she told him to go forth and never to return, 


XUM 


and helped him out. He went away sadly, and in 
town to-day told the story with tears in his eyes,” It 
may be a question of some doubt whether the modern 
American woman is ‘‘the weaker vessel” in any 
sense. She is developing in a manner which bids 
fair to establishing an equality of capacity. If by 
“weaker vessel” is meant that her head cannot 
stand as much debauchery as man’s; that she is less 
given to squandering her wages in rum and going 
home and beating her partner and children; that 
she is more emotional, tender and pitiful than man; 
more long-suffering and forgiving; that she is less 
prone to crime; more religious and self-denying, 
why then we admit that she is ‘‘ the weaker vessel.” 
Not that this phrase implies inferiority so much as 
difference. A porcelain vase, decorated by the most 
exquisite art of Satsuma or Sevres, and worth a 
king’s ransom, may be a ‘‘ weaker vessel” than a 
pickle jar or a beer mug, and yet is probably more 
admirable and desirable, and more deserving of 
sedulous care. It is a good thing to give women a 
gallant and chivalrous protection at law, but it is 
also well to teach them to take care of themselves, 
and not to pamper them. The age of the married 
woman's idiocy is past, and the wife is now as wise 
| as the single woman. 


——— 


NOTES OF CASES. 





N Dooley v. Moan, 57 Hun, 536, the court said: 
‘* Before parties were permitted to be witnesses 

in their own behalf books of account of a party who 
kept no clerk were admitted, from necessity, where 
they were verified and authenticated in a given 
way; and the method of authentication was defi- 
nitely stated in Vosburgh v. Thayer, 12 Johns, 462, 
and that rule has been rigidly adhered to where 
books of account have been offered as evidence of 
the transactions of parties, as distinguished from 
memoranda, to refresh the recollection of witnesses. 
To make books competent evidence under that rule 
the party seeking to use them must prove: First, 
that the party keeps no clerk; second, that some of 
the articles charged in the account have been deliv- 
ered; third, that the books produced are the account 
books of the party; fourth, he must prove, by some 
witness who has dealt with him and settled with 
him from such books, that he kept fair and honest 
accounts; upon such proof the book became compe- 
tent evidence for the consideration of the court or 
jury. This rule has not been changed or relaxed by 
any of the legislation making parties competent 
witnesses in their own behalf, or by any judicial 
determination to which our attention has been 
directed. In Knight v. Cunnington, 6 Hun, 100, it 
was held that the books of a physician were not 
competent evidence for him unless he first proved 
the entries were made by him, that he kept correct 
books, and that others have dealt and settled with 
him from these books. In Gould v. Conway, 59 
Barb. 355, it was held that where entries were 
reported by a salesman and entered by a book-keeper 
on the book, the book did not prove the entries 
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unless verified by the evidence of the salesman in 
connection with the book. In Jves v. Waters, 30 
Hun, 298, the rule laid down in Vosburgh v. Thayer, 
supra, was reaffirmed, and it was held that books of 
account were not competent evidence when one- 
fourth of the entries were in the plaintiff's hand- 
writing and three-fourths in that of a clerk. In 
Peatty v. Clark, 44 Hun, 126, the court says: ‘To 
enable a party’s own book of accounts to be put in 
evidence in his favor, the rule as stated in Vosburgh 
v. Thayer, 12 Johns, 462, and as it still exists, is 
that a foundation must be laid for their admission 
by proving that he had no clerk; that some of the 
articles charged had been delivered; that the books 
produced are the account books of the party, and 
that he keeps fair and honest accounts, and this 
must be done by those who have dealt and settled 
with him.’ Many of these conditions have not been, 
and could not be, complied with in this case, as the 
defendant kept a clerk, and the books were not in 
his handwriting, nor was any portion of the same. 
But it is urged by the learned counsel for the 
respondent that the books in this case were compe- 
tent evidence under the decisions in Krom v. Levy, 
1 Hun, 171; Mayor v. Second Ave. R. Co., 102 N. Y. 
572; Halsey v. Sinsebaugh, 15 id. 488; Russell v. 
Hudson River Railroad, 17 id. 140; Philbin v. Pat- 
rick, 6 Abb. Pr. (N. 8S.) 287, and Marely v. Shults, 
29 N. Y. 346. But in these cases the books and the 
entries were used as memoranda to refresh the rec- 
ollection of witnesses who made or were cognizant 
of the entries at the time they were made, and could 
swear that they knew them to be correct when 
made, In such case it is the refreshed recollection 
of the witness, and not the abstract evidence of the 
books of account, that constitutes the proof. In 
Krom v. Levy, supra, the witness made the entries, 
and knew them to be correct at the time, both as to 
fact and price charged, but could not state them on 
trial without reference to the book. Held, compe- 
tent for him to read from the book. In Mayor v, 
Second Ave. R. Co., supra, where the time-keeper 
delivered statement of time daily to the book- 
keeper, who entered the time as reported, both 
swearing to the accuracy of the part performed by 
them respectively, but neither having knowledge of 
the accuracy of the facts stated by or acts done by 
the other, the book was received and read in evi- 
dence, and it was held no error. But this was but 
the verification of a memorandum, which could not 
err unless one or the other of the witnesses swore 
falsely. It falls far short of sustaining the admis- 
sibility of the book put in evidence in the case at 
bar. In Halsey v. Sinsebaugh, supra, it is held 
‘that an original memorandum made by a wit- 
ness presently after the fact noted in it transpired, 
and proved by the same witness at the trial, may be 
read by him, and isevidence to the jury of the facts 
contained in the memorandum, although the wit- 
ness may have totally forgotten such facts at the 
time of the trial.’ This is a familiar doctrine, but 


it is no authority for the introduction of the defend- 
ant’s books of account in the case at bar. In Russell 
v. Hudson River R. Co., it was held competent for a 





witness who made a correct memorandum of an 
event at the time of the occurrence, which he knew 
at the time to be correct, but which he could not 
then recollect, after reading the memorandum, to be 
permitted to read it in evidence, but it will be op. 
served that the memorandum was of an act or event 
known to the witness at the time it occurred, and 
not communicated by another. In Philbin v. Pat. 
rick, supra, the witness testified that the entries 
were made when the articles were delivered in the 
course of his business as the book-keeper of the plain- 
tiff. He did not recollect the delivering of the 
articles, but was only able to state what articles 
were actually delivered from having made charges 
in the scrap-book. They were made about the time 
of the delivery, and his evidence was properly re 
ceived within the authorities above referred to. In 
all these cases it will be observed that the book was 
only received to refresh or verify the recollection of 
the clerk or book-keeper, and they do not come 
within the principle under which books of accounts 
are made competent evidence for a party in his own 
favor. Nor do we see that they in any way disturb 
or trench upon the well-settled rules so long estab- 
lished for the admission of books of accounts as evi- 
dence.” 


In Warnock v. Mitchell, United States Circuit 
Court, Western District of Tennessee, August 26, 
1890 (43 Fed. Rep. 428), it was held that at common 
law the sending of a sealed letter which is libellous 
to the plaintiff, without any other act on the part 
of the defendant toward making its contents known 
to a third person, is punishable criminally, it is not 
a publication sufficient to support a civil action for 
defamation. The court said: ‘‘ The counsel for the 
defendant has stated correctly, as we find the reason 
why the mere delivery of a private letter to the 
plaintiff is not, in a civil action, a publication of 
the libel, and yet, in a criminal indictment, amounts 
to a publication. In the civil action the law in 
theory allows no compensation for wounded feelings 
alone, but only when that injury is accompanied 
with an impairment of one’s reputation with others; 
as in other cases of tort, where there must be some 
damage to the person or property, which may be 
aggravated by the mental suffering attending the 
injury. But when the public undertakes to redress 
its own wrong in the premises by the criminal pro- 
ceeding, it punishes not so much for the defama- 
tion of the prosecutor as for the somewhat distinct 
offense of inciting by the defamation to a breach of 
the peace. Perhaps, in strict thought, is may be 
that it is a misnomer to call the criminal proceed- 
ing a prosecution for libel at all, for all authorities 
are agreed that the indictment or information must 
allege an intention to break the peace by incitement 
thereto. Yet it will be found perhaps, that afterall 
the distinction comes of an extreme solicitude to 
punish the culprit for mere private defamation —4& 
solicitude which is not so intense when the public 
itself becomes, by its indulgence in the liberties 
of free speech, a sharer in the offense of open defama- 
ation, and through its public press, and other organs 
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of public opinion, delights to degrade a man by 
libel and slander because of his social, religious or 
political sins, in their sight, or for the mere barbaric 
enjoyment of the sensation of seeing a good reputa- 
tion destroyed, the destroyers hypocritically pro- 
fessing sympathy with the victim meanwhile, Most 
of the legislation on the subject of libel has been 
therefore in aid of the public freedom in his behalf; 
but when it does touch upon the seemingly less 
yenial offense of mere private defamation, it is in 
the other direction of more severe laws for its sup- 
pression. It might be well enough urged therefore 
that the Legislature intended by any given statute 
toenlarge the civil remedy by placing it upon an 
equality with the criminal proceeding in the matter 
of publication, and that which it takes to consti- 
tute it; for all the cases show that the courts are 
very astute to lay hold of any circumstance appear- 
ing in the case to sustain publication in aid of 
the civil action in regard to mere private transac- 
tions, and in the criminal proceeding do not require 
itat all. Nevertheless quite reluctantly I conclude 
that the Tennessee Legislature had not any inten- 
tion to enlarge the civil remedy in the statute we 
have before us. In the leading case of Sir Baptist 
Hicks, Hob. 215; Poph. 139, as stated by the last- 
cited reporter, the reasons for the rule of the criminal 
law are somewhat diversely given by the judges, 
none of them saying however that it was because of 
a provocation to a breach of the peace, as reported 
by Hobart, and generally accepted by subsequent 
cases, One of them said that such a letter as was 
written in that case concerned public matter, and was 
an offense against piety, charity and justice, because 
Sir Baptist’s benefactions, which were derided, 
were given to a church, to a hospital and to a pub- 
lic building, and the giving of such gifts should not 
be discouraged, even by private derision. Another 
said that if the defamatory letter had related to only 
private concerns, and did not thus affect the public 
interest, it could not have been punished. Lord 
Coke curtly said only that he had been instructed 
asattorney to file an information ia such a case, 
which however was not filed, for reasons stated by 
him, and that it was resolved in Hdwards v. Wooton, 
12 Coke, 35, to that effect. But Lord Chancellor 
Bacon said ‘that the reason why such a private let- 
ter shall be punished is because it in a manner 
enforeeth the party to whom the letter is directed 
to publish it to his friends to have their advice, and 
for fear that the other party would publish it, so 
that this compulsory publication shall be deemed a 
publication in the delinquent.’ This reason, it is 
apparent, applies to make the sending of the letter a 
publication in the civil action as well as in the crim- 
inal prosecution, but it did not seem to take root in 
the subsequent cases, and they follow the statement 
in Edwards v. Wooton, supra, that ‘for the writing 
of a private letter to another, without any other 
publication, the party to whom it is directed cannot 
have an action upon the case, for this: that no 
action lies; but that the said infamous letter, which 
in law is a libel, shall be punished, although it was 
solely written to the plaintiff, without any other 
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publication, for it 1s an offense to the king, and is a 
great motive to revenge, and tends to the breaking 
of the peace and great mischief; and for that reason 
it was necessary that it should be punished by 
indictment to prevent such occasions of mischief.’ 
And so one of the very latest cases examined repu- 
diates Lord Chancellor Bacon’s reasoning in a case 
where tlie addressee of the letter was illiterate, and 
had his wife read it to him, which was held not to 
be a publication by the defendant. State v. 
Syphrett, 27 8. C. 29, 87. All the authorities seem 
to support this distinction quite uniformly, and to 
require in the civil action a publication to some 
third person, though very slight circumstances will 
be taken to be a publication in support of the suit. 
Queen v. Adans, 22 Q. B. Div. 66; Wennhakv. Mor- 
gan, 20 id. 635, where it is said: ‘The uttering of 
a libel to the party libelled is clearly no publication 
for the purposes of a civil action.’ Phillips v. Jan- 
sen, 2 Esp. 624; Barrow v. Lewellin, Hob. 62, and 
note; Darcy v. Markham, id. 120a; Wenman v. Ash, 
13 C. B. 836; Lyle v. Clason, 1 Caines, 581, and note; 
Broderick v. James, 3 Daly, 481; MelIntosh v. Math- 
erly, 9 B. Monr. 119; Sheffill v. Van Deusen, 13 Gray, 
304; Spaits v. Poundstone, 87 Ind. 522; Mielenz v. 
Quasdorf, 68 Towa, 726; Add. Torts, 980; Cooley 
Torts, 193; Gilb. Ev. 641; Townsh. Sland. & Lib., 
§ 93; 2 Starkie Sland. & Lib. 13; Odgers Sland. 
& Lib. 150, 383; Sesler v. Montgomery, 28 Am. 
Law Reg. 276, and note, 413, note. Notwith- 
standing a seemingly uniform support of this dis- 
tinction between the civil and the criminal ac- 
tion in the matter of treating the uttering of 
the libellous or slanderous writing or words 
to the plaintiff himself only as a publication, so 
accurate an author as the annetator of Saunders’ 
Reports, in his note to Lake v. “ing, 1 Wms. Saund, 
132, states the law to the contrary, and says that 
the sending of a sealed letter to the party himself 
only is ina civil action a publication, although it 
had been formerly held otherwise; for which he 
cites Baldwin v. Elphinston, 2 W. Bl. 1037, and 
Weatherston v. Hawkins, 1 T. R. 110; and another 
learned annotator adopts this statement in his note 
to Phillips v. Jansen, 2 Esp. 624 (Day's ed., 1808); 
but still another annotator of the leading case of 
Lyle v. Clason, 1 Caines, 581, with becoming defer- 
ence, of course, points out that the two cases cited 
by Sergeant Williams do not sustain his note, as 
they certainly do not. He probably mistook the 
statement of Wood, counsel for plaintiff in Weather- 
ston v. Hawkins, supra, that ‘as to publication, it 
never has been doubted but that the mere writing 
of a letter is a sufficient publication, even though it 
be written to the party himself,’ for an opinion of 
the court, Certainly the court did not decide that 
proposition, although Lord Mansfield does say that 
‘the general rules are laid down as Mr. Wood has 
stated ;’ for the letter in that case was not addressed 
to the plaintiff at all, but to a third person, one Col- 
lier. Also Bacon’s Abridgment, title ‘ Libel,’ B, 
states that ‘it seems to be a matter of doubt 
whether the sending an abusive letter, filled with 
provoking language, to another, will be an action as 








410 THE ALBANY LAW JOURNAL. 








for libel, because here is no publication.’ But the 
cases indicate that perhaps this doubt, and the 
statement of Mr. Wood above referred to, are con- 
fused with that other doubt which was mooted in 
the famous case of King v. Burdett, 3 Barn. & Ald. 
717; 4 id. 95, 314, and not decided, whether namely 
the mere writing of a libel, without more, is not in 


the criminal law an indictable offense. 2 Starkie 
Sland, & Lib. 229.” 
—_—_»—____—— 
TRADE-MARKS—FALSE REPRESENTATIONS 
—INJUNCTION. 


UNITED STATES CIRCUIT COURT, EASTERN DISTRICT 
OF MISSOURI, SEPT. 8, 1890. 

SocrETE ANONYME DE LA DISTILLERIE DE LA LI- 
QUEUR BENEDICTINE DE L’ABBAYE DE FECAMP V. 
WestTeRN DisTILLING Co.* 

The fact that complainant, the manufacturer of a cordial 
made according to a recipe obtained from the Benedictine 
Monks, attaches to the bottles, labels and advertisements 
bearing Latin and French phrases, which translated are 
“Genuine Benedictine Liquor of the Benedictine Monks of 
the Abbey of Fecamp,” does not preclude relief against one 
who manufacturers and puts upon the market a cordial 
in such form and guise as to clearly indicate that it is the 
identical article sold by complainant; such phrases not 
being representations that the’ Benedictine Monks are 
still engaged in its manufacture at Fecamp, but that it 
originated with them, especially where one of the adver- 
tisements shows that the cordial is manufactured by com- 
plainant, a corporation. 


? equity. On bill for injunction. 
Chas. Bulkley Hubbell and Frederick N. Judson, for 


complainant. 
Rassieur & Schnurmacher, for defendant. 


THAYER, J. This case, upon the evidence, presents 
the following state of facts: The complainant is a 
French corporation, located at Fecamp, Normandy, in 
France, and is engaged in the manufacture and sale of 
a cordial or liquor called “ Benedictine,’ for which 
there is a large demand in the United States, as well as 
in France and in many other foreign countries. The 
liquor is made of a decoction of herbs that grow on 
the heights of Normandy and the best cognac, accord- 
ing to a secret recipe, formerly belonging to the order 
of Benedictine Monks, who founded and for several 
centuries maintained an abbey at Fecamp. Complain- 
ant’s distillery for the manufacture of the cordial is 
located on lands formerly belonging to the Benedictine 
Monks, appurtenant to the abbey in question. After 
the dissolution of the monastic orders and the seques- 
tration of their property by the first republic of France, 
the book containing the recipe for Benedictine, as well 
as many other recipes, by gift of one of the monks of 
the abbey of Fecamp, passed into the possession of the 
maternal grandfather of A. Le Grand, Sr., the present 
directeur general of the complainant company. Some- 
time prior to the year 1863 the book, by inheritance, 
became the property of Mr. Le Grand himself, and in 
that year he began the manufacture of the liquor or 
cordial at Fecamp, according to the formula of the 
monks. The formula has been kept secret in his fam- 
ily, and is kuown only to Mr. Le Grand and his two 
sons, who are subdirectors of the complainant. Since 
the year 1866 the liquor has been sold under the name 
of “ Benedictine,” and is widely known by that name, 
and bas been put on the market in peculiar shaped 
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bottles, provided with labels, seals, wrappers, etc., of g 
distinctive character; the labels, seals, etc., so in use 
have also been filed and registered in the proper officgg 
asa trade-mark, both in France and in this country, 
Mr. Le Grand appears to have conducted the businegg 
of manufacturing and selling Benedictine at Fecamp 
until 1876, when a corporation (the present complain. 
ant) was duly organized under the laws of France to 
continue the manufacture at the same place. To the 
company so organized Le Grand assigned the formulg 
for concocting Benedictine, all trade-marks, labels, 
real estate, and property of every kind used in conneg. 
tion with the manufacture, receiving in exchange 
therefor the capital stock of the company, and becom. 
ing its director-general, which position he still holds, 
The business in question has in the meantime grown 
to large proportions, and has become very lucrative; 

the annual profits ranging from 350,000 to 500,000 francs, 
Shortly before the filing of the bill in this case, the 
Western Distilling Company began the manufacture 
and sale of a cordial called *‘ Benedictine,’’ at the city 
of St. Louis, Mo. For the obvious purpose of promot- 
ing the sale of the article, the distilling company 
caused it to be put up and placed on the market in bot- 
tles with labels, seals and wrappers, all made in exact 
imitation of those in use by the complainant for put- 

ting up Benedictine by it manufactured. Even a fae 
simile of the signature of A. Le Grand, aine, and the 

initials of his name A. L. under the words “Le Direc 

teur,”’ both of which appear on labels used by the com- 

plainant, were appropriated by the distilling company, 

for use on the same labels on its own bottles. It is un- 

necessary however to go into further Cetails. It is 

sufficient to say that the cordial manufactured by the 

defendant, and by it termed ‘ Benedictine,” was 

placed on the market in such guise that it could not 

be distinguished by careful inspection from the cor- 

dial prepared by the complainant, and that it was also 

put up in such form as to indicate clearly that it was 
manufactured at Fecamp, France, and not in this 
country. Under the circumstances, but one conclusion 

is admissible; and that is that the defendant intended 

by putting up its cordial in the manner described, to 

deceive the public, and to deprive the complainant of 

aportion of its patronage by representing its own 

goods to have been manufactured by the complainant. 

In the light of these facts it is not very material 

whether complainant has an exclusive property in the 
word * Benedictine,’ as applied to its cordial, or has 
or has not a technical trade-mark, entitling it to pro- 
tection under treaty stipulations, asin any event the 
law will not permit a person to disguise goods of his 
own production as those of some other manufacturer, 
for the purpose of purloining the latter’s custom and 
deceiving the public, although he may make use of no 
words or symbols except such as, standing by them- 
selves, and in an ordinary relation, are common prop- 
erty. McLean v. Fleming, 96 U.S. 254; Avery v. Meikle, 
81 Ky. 73; Croft v. Day, 7 Beav. 84; Newman v. Alvord, 
51 .N. Y. 192; Wotherspoon v. Currie, L. R., 5 HL 
512; Sawyer v. Horn, 4 Hughes, 239; Carson v. Ury, 9 
Fed. Rep. 779. Yet this is precisely what the distilling 
company seems to have done, and still threatens to do. 
It could have had no possible motive for representing 
its goods to be of foreign manufacture, and for adopt- 
ing the same dress, down to the minutest detail, that 
complainant’s goods have long worn, unless it was to 
profit by the reputation of complainant's goods, and 
enable it to make a successful inroad upon complait- 
ant’s trade. 

According to the view which the court takes of the 
case, the only question deserving of serious considera 
tion is whether the complainant is not precluded from 
obtaining equitable relief by certain representations 
which it makes to the public concerning the manufac- 
ture of its own liquor. It is claimed by the defendant 
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that the societe by ‘ts labels, seals, advertisements, 
etc, represents that the Benedictine by it sold is 
manufactured by Benedictine Monks; and if this con- 
tention is sustained by the evidence it must be con- 
ceeded that complainant is without right to equitable 
relief. Medicine Co. v. Wood, 108 U. S. 220; Siegert v. 
Abbott, 61 Md. 286. The contention is based on the 
fact that the Latin words * Liquor Monachorum Bene- 
dictinorum Abbati@ Fiscanensis’’ appear on a label 
pasted around the neck of all the societe’s bottles; that 
an advertisement printed in French is also wrapped up 
with each bottle, with the following heading: ‘‘Veri- 
table Benedictine Liqueur des Moines Benedictins de 
L’ Abbaye De Fecamp ;” and that the wax seal on the 
cork of each bottle has impressed thereon the figure of 
amonk, and that one of the labels on the body of the 
bottle bears the cabalistic letters “D.O.M.” Lattach 
no weight to the suggestion of counsel that the pic- 
tares of complainant’s manufactory, distributed by it 
by way of advertisement, represent the manufacture 
to be carried on in an abbey, for the reason that no one 
liable to become a purchaser of Benedictine woald be 
apt to mistake a modern distillery or workshop, such 
as the cut represents, as the abode of a religious order. 
Ithink it manifest that the language above quoted 
from the label and the advertisement falls short of a 
representation that it is the order of Benedictine 
Monks who are now engaged at Fecamp in the manu- 
facture and sale of Benedictine, even if the literal 
translation of the language be adopted, for which 
counsel contend, and even if the court disregards the 
idiomatic meaning of the particle ‘“‘ des,’ which those 
familiar with the French language assert should be 
given to it, when used asin the above-mentioned .ad- 
vertisement. If the phrase found in the advertisement 
beread as follows: ‘* Genuine Benedictine Liquor of 
the Benedictine Monks of the Abbey of Fecamp,”’ 
that does not necessarily imply that the liquor was 
made by, or that it belongs to the Benedictine Monks 
of the abbey of Fecamp, because one of the approved 
and ordinary uses of the preposition “of” is to indi- 
cate origin, and sometimes to indicate use, as well as 
to signify possession or ownership. Hence, without 
giving any unusual meaning to the words, a person 
reading the label and advertisement in question might 
understand tbe representation to be that the article 


referred to is a liquor of the very same kind that was | 


originally compounded by the Benedictine Monks of 
the abbey of Fecamp, or that it was the genuine arti- 
cleat some time or other used by the monks of that 
abbey, and distinguished forsuch use. KEvidently the 
phrase, “ Liquor of the Benedictine Monks,”’ ete., is 
one that may be interpreted in several ways without 
doing violence to the ordinary use of language; and I 
am of the opinion that people of ordinary intelligence 
would generally regard it as a representation that the 


liquor in question is compounded according to a | 


formula invented or heretofore used by the monks of 
the abbey of Fecamp, rather than as a representation 
that the monks of that abbey are still engaged in the 
manufacture, and that the article is of their produc- 
tion, This opinion is reinforced by other representa- 
tions made by complainant’s labels and advertise- 
ments. One of the advertisements clearly shows that 
Benedictine is manufactured at Fecamp, France, by 
the complainant, and that it is a French corporation 
with a capital of 2,500,000 francs, and has commercial 
agencies in various countries. One of the labels in- 
variably placed on complainant’s bottles, as heretofore 
mentioned, has a fac simile of the signature of ‘A. Le 
Grand, aine ;’”’ another bears the initials of his name 
under the words ‘‘Le Directeur,” and a third label 
states, in substance, that every bottle of genuine Bene- 
dictine put on the market bears a fac simile of the sig- 
nature of “A. Le Grand, aine, Directeur General.” 
The words “Directeur General’’ certainly do not sug- 





YUM 





gest the head of a religious order, but rather the man- 
ager of a trading or manufacturing establishment. In 
view of these facts it seems evident that no person of 
average intelligence, who, with ordinary care, consults 
complainant’s labels, advertisements, etc., with a view 
of ascertaining who is the manufacturer of Benedic- 
tine, would be liable to conclude that it was manufac- 
tured by a society of monks, and buy the article on the 
strength of such belief. 

In support of the same defense now under considera- 
tion it is further suggested that Benedictine is not 
made, according to a recipe of the monks, from herbs 
grown on the fallows of Normandy, and that the repre- 
sentation to that effect in complainant’s advertise- 
ments is false. It is no doubt true that the Benedic- 
tine put upon the market by defendant is not made 
according to such recipe, or of such herbs, although its 
circular contains a representation substantially to that 
effect. But there is no evidence in the case that the 
representation is false as applied to the foreign article 
actually manufactured at Fecamp; on the contrary, 
there is in the record the statement of A. Le Grand, 
Sr., supported by strong corroborative facts, that the 
representation is in every respect true; and the court 
would not be warranted in rejecting his testimony 
merely because Le Grand refused, on his cross-exam- 
ination, to publish the formula. 

Finally, it is urged that complainant is guilty of such 
misrepresentation as precludes equitable relief, be- 
cause the fact is not disclosed by its labels or wrappers 
that the business conducted by A. Le Grand, Sr., up 
to 1876, has since then been conducted by a corpora- 
tion —the present complainant. This contention ap: 
pears to the court to be without merit, for the follow- 
ing reasons: One of the advertisements of Benedic- 
tine, circulated by the complainant, does show, as_be- 
fore noted, that the liquor is manufactured at Fecamp 
by a business corporation—the *‘ Societe Anonyme de 
la Distillerie,’’ etc. And with respect to the labels and 
wrappers on the bottles, in use prior to 1876 and since, 
it may be said that they never did represent Mr. Le 
Grand, Sr., to be the sole party in interest in the 
manufacture of Benedictine. The substantial repre- 
sentation conveyed by the labels on this point has al- 
ways been that Le Grand was directeur or directeur 
general of some concern (whether partnership or cor- 
poration is not stated) that was engaged at Fecamp in 
the manufacture of Benedictine. Furthermore, the 
change that took place in the business in 1876 was of 
such character that no dealer in Benedictine would 
probably regard it asof any importance. Mr. Le Grand 
retained the ownership of the bulk of the steck of the 
company, and became its executive head or manager. 

The liquor was thereafter produced under the super- 
vision of the former manufacturer, and mainly for hig 
profit, at the same place, at the same distillery and ac- 
cording to the same formula. I fail to discover in the 
last contention of defendant's counsel any valid 
ground for refusing equitable relief. Therefore my 
conclusion upon the whole case is that defendant 
should be restrained from making use of complainant’s 
labels, wrappers, circulars, etc., in the manner hereto- 
fore done, and that it should be compelled to account 
for whatever profits it has realized from such unlawful 
use. 

It will be so ordered. 


————__——_ 


WITNESS—E VIDENCE—NEGLIGENCE. 
DAKOTA SUPREME COURT, DEC. 1875. 


SANDERS V. REISTER. 
In a suit by husband and wife for a personal injury to the 
wife, both may testify under the Code of Civil Procedure 
of Dakota, 1867-68, sections 319, 320, providing that a 
party may be examined on his own behalf, or in behalf of — 
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any other party, though it is also provided by section 320 
that neither husband nor wife can be a witness for or 
against the other, except as to facts in the exclusive 
knowledge of such husband or wife, in which case but 
one can testify. 

in a suit for a personal injury, the plaintiff's expressions of 
pain and distress on the same day, and on several suc- 
cessive days thereafter, are admissible, though plaintiff 
himself testifies in the case. Barnes, J., dissenting. 

The occupant of land is liable for negligently heaving un- 
guarded an excavation so near a highway that one using 
the road, with ordinary care to keep within its limits, 
falls therein, though he inadvertently trespasses on pri- 
vate property before reaching the excavation. 


acne from District Court, Yankton county. 


Moody & Cramer, for appellant. 
S. L. Spink and S. H. Gruber, for appellee. 


Bennett, J. I cannot, without extending this opin- 
ion beyond all reasonable limits, be expected to exam- 
ine in detail every objection raised by appellant ou the 
trial below that is brought up by the record, or the cor- 
rectness of the legal propositions embraced in each 
separate instruction given and refused, and shall no- 
tice them only so far as they relate to, and bear upon, 
the points made in appellant’s brief. This further ap- 
pears as evidently sufficient from the consideration 
that the propositions discussed by counsel for appel- 
lant are primary and fundamental, and not merely 
technical in their character. 

1. In examining the points in the order of their pre- 
sentation, we are met at the threshold with the ques- 
tion as to the competency of husband and wife as wit- 
nesses in a cause wherein they are joined as co-plain- 
tiffs. The difficulties involved in this question grow 
out of our rather crude legislative innovations upon 
the common law, whereby we have attempted to sweep 
away a portion of the old landmarks, and retain a por- 
tion, leaving our system, in this respect, more or less 
imperfect, uncertain and contradictory. The old rule 
—hoary with time, and the wisdom of which, it was 
supposed, had been proven by the experience of ages 
—that no party to a suit, and no one having a pecuni- 
ary interest in its result, could be a competent witness, 
has given away before modern legislation. But the 
legislative power has almost invariably attempted to 
shield the marital relations from the effect of these 
sweeping enactments. To what extent they have suc- 
ceeded is, I confess, a vexed question of construction. 
This class of legislation being comparatively recent, 
here are many questions arising out of it, for the solu- 
tion of which we find but few lights to guide us. See- 
tions 319 and 320 of our Code of Civil Procedure read 
as follows: “ No person offered as a witness shall be 
excluded by reason of his interest in the event of the 
suit.”’ “A party to an action or special proceeding, in- 
cluding proceedings in probate courts and proceedings 
for the summary recovery of the possession of land, 
may be examined as a witness on his own behalf, orin 
behalf of any other party, in the same manner, and 
subject to the same rules of examination, as any other 
witness.” If these provisions stood alone, there could 
be but little doubt as to their meaning or proper con- 
struction. Interest, of whatever nature or extent, 
would no longer render incompetent, not even except- 
ing the close, intimate and inseparable identity of in- 
terest existing between husband and wife; aud all par- 
ties, regardless of their relations to the suit, or to other 
parties thereto, could testify. But we find in the pro- 
viso that follows some very material modifications and 
limitations; and the one on which appellant grounds 
his objections is as follows: ‘The husband can in no 
case be a witness for or against the wife, nor the wife 
for or against the husband, unless the contract or facts 
to be sworn to are in the exclusive knowledge of such 
busband or wife as agent or otherwise, in which case 





but one can testify, and unless in a criminal proceed. 
ing for a crime committed by one against the other,” 
It does not appear, either from the record or argument 
of counsel, that either the husband or wife was intro. 
duced for the purpose of testifying, or that either of 
them did testify to facts within his or her exclusive 
knowledge as agent or otherwise. But it is claimed by 
counsel for appellees that, busband and wife being 
joined, they should be permitted, as a matter of right 
under the statute, to testify, generally, in their own 
behalf. Weare concerned then, as I understand, only 
with the construction of the first clause of this provig. 
ion, which prohibits husband and wife from being wit. 
nesses for or against each other. This is an action in 
which the law requires that husband and wife shall be 
joined. The wife could not sue alone, neither could 
the husband, except to recover for the loss of his wife's 
services, and the necessary expenses of her sickness, 
incurred by him. The wife is therefore the meritori- 
ous party. The injury was inflicted upon her person. 
Damages must be awarded, if at all, for her pain and 
suffering, bodily and m ntal. The husband is inter. 
ested, for, in case of a recovery, he may collect and 
satisfy the judgment, appropriate and use the proceeds, 
It is true his interest is contingent upon his marital re- 
lation. Should the wife die before judgment, the cause 
of action will not survive to the husband, but if the 
husband die before judgment, the cause of action will 
survive to the wife. So intimately connected is each 
plaintiff with the very subject-matter of the contro. 
versy, and so interwoven are all their respective inter- 
ests in the result of the suit, that to my mind it would 
be exceedingly difficult to determine just wherein the 
husband might be testifying for the wife, or the wile 
for the husband, or wherein each for himself or her- 
self. Must they therefore both be excluded? The 
statute has made parties to an action competent wit- 
nesses, and the law compels husband and wife to be 
joined in actions of this kind; now can it be that so 
great an act of injustice was intended, as to close their 
mouths, and permit their adversary to take the wit- 
ness’ stand? But it may be said that one may be per- 
mitted to testify. Which one? The statute says “a 
party,’ without any qualification as to the interest he 
may have in the suit. It may be a farthing, or it may 
be all the estate and reputation he has in the world. If 
we say the wife should testify, because she is the meri- 
torious party, and to whom the cause of action would 
survive in the event of the husband’s death, may we 
not also say that the husband should, because he may 
reap all the pecuniary benefit? To illustrate the doubt 
and confusion that gather around this question, I need 
cite but two cases. In Mousler v. Harding, 33 Ind. 1%6, 
an action brough: by Harding against Mousler and 
wife for slanderous words spoken by the wife, the 
court say: ‘‘The statute excludes the husband and 
wife as witnesses ‘for or against each other,’ but does 
not prohibit each from testifying in his or her own be- 
half; and whey they are united in the same action, 
the evidence of one of them cannot be considered in 
determining the issues for the other. In this case we 
all concur in the opinion that the wife was a compe 
tent witness in her own behalf, and three of the judges 
unite in the opinion that the husband was also a com- 
petent witness for bimself.’”’ In the case of Russ ¥. 
The War Eagle, 14 Iowa, 363, an action brought for 
damages for injuries sustained by the wife, the court, 
under a statute similar to that of Indiana, held that 
the husband was a competent witness, but tbat the 
wife could not testify, although joined with her bus 
band, in any case where she would not be competent 
if he sued alone. Considering the inseparable nature 


of the interest of husband and wife in this suit, and 
the difficulty of drawing a dividing line, and confining 
the testimony of each to their separate issues—for in 
actions of this character, and I might say in almost all 
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aetions sounding in tort, where the husband and wife 
are joined, the issues of one are the issues of the other 
and the interest of one the interest of the other 
—[should regard it as, generally, an impossibility to 
make practical the rule laid down in the Indiana case, 
supra, “that the evidence of one of them cannot be 
considered in determining the issues of the other.’ It 
seems clear to my mind that only one of two positions 
can be tenable—either the husband and wife must both 
be excluded, or both admitted, to testify where they 
are joined. Although the question is not free from 
doubt, l hold that they should both be admitted, as 
being sustained by the better reason, less liable to 
vexatious uncertainties and complications, in accord 
withthe spirit of the statute, and supported by the 
more recent authorities. Tingley v. Cowgill, 48 Mo. 291; 
Mousler v. Harding, 33 Ind. 176; Bennifield v. Hypres, 
38 id. 498; Birdsall vy. Dunn, 16 Wis. 251; Fugate v. 
Pierce, 49 Mo. 441; Harriman v. Stowe, 57 id. 93. In 
the case of Muverick v. Railroad Co., 36 N. Y. 378, an 
action brought for the recovery of damages for in- 
juries to the wife, Judge Scrugham, in delivering the 
opinion of the court, discusses this question in the fol- 
lowing brief but clear and comprehensive manner: 
“The testimony of the plaintiff, Augustus Maverick, 
was properly received. The question is not whether he 
ean be a witness for his wife, but whether, being a 
party, he must be debarred from testifying in his own 
behalf because his wife is also a party to the action. If 
the result of the action could only affect the wife or 
her separate property, and he was merely a nominal 
plaintiff, having no pecuniary interest whatever in the 
result, and he should be offered as a witness, the ques- 
tion as to his inadmissibility on account of his marital 
relations to the real plaintiff in interest would be pre- 
sented. * * * But in cases like this before us the 
husband has a direct pecuniary interest in the result. 
** * As the law stood at the time of the injury on 
account of which this action was brought, and judg- 
ment rendered, the husband was entitled to the money 
which should be recovered in his life-time for injuries 
to the person of his wife; and the necessity for making 
the wife a party to such action arose from the fact that 
the damages would survive to the wife if the husband 
died before they were recovered. The interest of the 
husband was direct and immediate, while that of the 
wife was uncertain and contingent. He had the right 
asareal party in interest to be examined as a witness 
in his own behalf, and the circumstance that his wife 
might be benefited by his testimony, if he should die 
before recovery, is merely incidental, and would not 
justify the exclusion of his testimony.’ It does not 
appear from the reported case that there was any ob- 
jection raised as to the wife testifying. The Supreme 
Court of Iowa has reached the same position, but ina 
different manner. That court holds that the incompe- 
tency of either to testify for the other is a personal 
privilege, which, under their construction of a peculiar 
statute, may be waived by the one desiring the evi- 
dence of the other, and this is done simply by the hus- 
band calling the wife, or the wife the husband, as a 
Witness. In the State of Ohio, under a statute provid- 
ing that husband and wife should not be competent 
Witnesses for or against each other, the Supreme Court 
excluded both when they were joined, while the oppo- 
site party could be a witness. Robinson v. Chadwick, 
2 Ohio St. 527. This very unjust and inequitable rule 
called forth an amendment by the Legislature, Feb. 
14, 1859, providing that, ‘in actions where the wife, 
Were she a feme sole, would be plaintiff or defendant, 
either the husband or wife may testify, but not both.” 
And on this plain provision of the statute, all subse- 
quent decisions of that court in which the question 
was involved, have rested. The Legislature of Massa- 
chusetts relieved the courts of that State from any 
trouble on the point by enacting that where husband 
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and wife were parties they might testify for or against 


each other. ‘The case of Hasbrouck v. Vandervoort, 9 
N. Y. 153, cited by counsel for appellant, was an action 
brought by the trustee of the wife, and not a case 
wherein husband and wife were joined, and was de- 
cided under the following statute: ‘‘ No person offered 
as a witness shall be excluded by reason of his interest 
in the event of the action. The last section shall not 
apply to a party to the action, nor to any person for 
whose immediate benefit it is prosecuted or defended,” 
etc. The case of Stein v. Bowman, 13 Pet. 217, also 
cited by appellant’s counsel, was not an action in which 
husband and wife were joined, nor even where the 
wife was called to testify for the husband, but where 
she was called to discredit him, to prove, in fact, that 
he had committed perjury. And that high tribunal 
say: ‘*Can the wife, under such circumstances, either 
voluntarily be permitted, or by force of authority be 
compelled, to state facts in evidence which render in- 
famous the character of her husband? We think most 
clearly that she cannot be.” And I may say that the 
reasoning in this case answers the objection that may 
be urged, that, if husband and wife when joined are per- 
mitted to testify, the opposite party may compel them 
to testify one against the other. Sucha result by no 
means follows. They are excluded from testifying for 
each other on the grounds of interest, and from testi- 
fying against each other on the higher and broader 
grounds of public policy. If they can be compelled or 
permitted to testify against each other on one thing, 
why not all (except to disclose confidential communi- 
cations made by one to the other), and even to im- 
peach and contradict each other? Incompetency on 
the ground of interest may be removed, and no per- 
ceptible injury result therefrom, but who could fore- 
cast the disaster that might follow the abrogation of 
that wise and wholesome rule that is founded in pub- 
lic policy—a rule that regards as utterly insignificant 
the interest which a litigant may have in the result of 
any suit, when weighed against the sanctity of the ma- 
rital relations, and the peace and concord that should 
exist between husband and wife? In the language of 
the court in the case of Stein v. Bowman, supra, * this 
rule is founded upon the deepest and soundest princi- 
ples of our nature—principles which have grown out 
of those domestic relations that constitute the basis of 
civil society, and which are essential to the enjoyment 
of that confidence which should subsist between those 
who are connected by the nearest and dearest relations 
of life. To break down or impair the great principles 
which protect the sanctities of husband and wife 
would be to destroy the best solace of human exist- 
ence.”?’ Anexception to a general statute should be 
strictly construed, and when the statute provides that 
no person shall be incompetent as a witness on the 
ground of being a party to the suit, orin interest, then 
such person must come clearly within the exception 
before he can be excluded. The statute plainly pro- 
hibits husband and wife from testifying for or against 
each other, but does not prevent each from testifying 
for himself or herself; and the circumstance that each 
might be benefited by the testimony of the other, in 
actions wherein they are joined, is no good reason for 
excluding their testimony. From the very silence of 
our statute on the subject of husband and wife testi- 
fying when they are co-plaintiffs or co-defendants, we 
may reasonably presume it was intended they should 
occupy the same position, with the same right to tes- 
tify as other parties toa suit, and there I am content 
to leave them. 

2. It is insisted by appellant that there was error in 
admitting evidence of the complaints and declarations 
of plaintiff Anna Sanders made to the witnesses as to 
her injuries and sickness. The argument of counsel is 
based upon the proposition that there is no longer a 
necessity for the rule under which this evidence was 








414 THE ALBANY LAW JOURNAL. 








admitted, and it being based wholly upon necessity— 
that being the reason of the rule—and the reason fail- 
ing, the rule should cease. The necessity, it is claimed, 
grew out of the rule of evidence prohibiting a party to 
a suit, or in interest, from testifying in his own behalf; 
but this disability being removed by the statute there 
is no longer a necessity for giving in evidence the dec- 
larationsof a party, and therefore the reason of the 
rule ceases. The fallacy of this position consists in the 
alleged reason for the rule. In one sense, all evidence 
is received as a matter of necessity, there being no 
other means by which courts and juries can determine 
the issues in controversy; but it is claimed that this is 
hearsay and secondary, and it was only admitted be- 
cause it was the best in degree that could be produced. 
I do not so read or understand the authorities. Inthe 
case of Jnsurance Co. v. Mosley, 8 Wall. 397, the court 
say: ‘*‘ Wherever the bodily or mental feelings of an 
individual are material to be proved, the usual expres- 
sions of such feelings are original and competent evi- 
dence. Those expressions are the natural reflexes of 
what it might be impossible to show by other testi- 
mony. If there be such other testimony, this may be 
necessary to set the facts thus developed in their true 
light, and to give them their proper effect. As inde- 
pendent, explanatory or corroborative evidence, it is 
often indispensable to the due administration of jus- 
tice. Such declarations are regarded as verbal acts, 
and are as competent as any other testimony, when 
relevant to the issue.’’ Now, after stating the law in 
these strong and unmistakable terms, what can tha 

court mean by saying ‘“‘such evidence must not be ex- 
tended beyond the necessity upon which the rule is 
founded?”"’ Weare not to presume that that high tri- 
bunal spoke unadvisedly, or that it was blind to or 
ignored the fact that in this country, as wellas in Eng- 
land, parties to suits are competent witnesses in their 
own behalf. Besides, the language of that opinion will 
not bear a construction consistent with appellant's 
theory. It is there spoken of as “ original evidence ’’— 
aterm used by law-writers in contradistinction to 
** hearsay ’’ (1 Greenl. Ev., § 101); as ‘‘the natural re- 
flexes of what it might be impossible to show by other 
testimony, or necessary to set the facts developed by 
such other testimony, if there be any, in their true 
light, and give them their proper effect;” ‘‘ indispen- 
sable to the due administration of justice, as independ- 
ent, explanatory or corroborative evidence; ” and that 
“such declarations are regarded as verbal acts.” 
Could there be stronger reasons stated for the admis- 
sion of any evidence? Judge Allen, in his opinion in 
the case of Reed v. Railroad Co., 45 N. Y. 574, in com- 
menting on the case of Goodwin v. Harrison, 1 Root, 
80, says: ‘‘The court placed the admission upon the 
ground of necessity, there being no other method of 
proving the fact,” and then adds: ‘‘The same rule of 
evidence was approved, and for the same reason, in 
Caldwell v. Murphy, 11 N. Y. 416, and in Werely v. Per- 
sons, 28 id. 344." From an examination of these cases, 
Iam unable to find where the court, in either case, 
rests the reason of the rule on the ground that there 
was no other method of proving the fact, in the sense 
in which Judge Allen uses that expression, unless 
it is to be inferred from the phrase, “from the 
necessity of the case,’’ a form of expression which 

seems to have been frequently used by courts ina very 
indefinite manner, and it is not always easy to de- 
termine just what meaning they intended to convey. 

I certainly think we are not warranted in concluding 
they meant by it a necessity arising from the incom- 

petency of the plaintiff to testify. It would seem at 


least the court in the case of Werely v. Persons, supra, 
could not have used it in that sense; for at the time 
that case was decided (1863) parties were, and had been 
for several years, competent witnesses in their own 
La Farge v. 


behalf, under the statutes of New York. 





Insurance Co., 22 N. Y. 352 (decided in 1860, and tried 
in the lower court in 1857). After a review of the ay. 
thorities, I incline to the opinion that all that the 
courts can mean by the use of the phrase under gop. 
sideration is that necessity growing out of the inherent 
difficulties connected with an inquiry into, and the 
very nature of, the proof required to show the mental} 
and physical condition of anindividual. From thena- 
ture of the case, that condition can only be known as 
it finds expression in external symptoms, and in the 
common complaints of pain and distress, which are the 
natural concomitants of illness and physical injury. 
But if this class of testimony is original, and not hear- 
say, and does not fall within the rule which excludes 
the declaration of a party in his own favor (and it isso 
held in Caldwell ¥. Murphy and Werely v. Persons, su. 
pra), then it seems clear that the reason of the rule in. 
sisted upon by counsel fer appellant is not correct. 
‘In a prosecution for conspiring to assemble a large 
meeting for the purpose of exciting terror in the com- 
munity, the complaints of terror made by persons pro- 
fessing to be alarmed were permitted to be proved by 
a witness who heard them, without calling the persong 
themselves.”” Reg. v. Vincent, 9 Car. & P. 275. The 
only authority cited by appellant in support of his po- 
sition is the case of Reed v. Railroad Co., supra, and in 
that case the opinion on this point was concurred in by 
a minority of the court. The general doctrine is 
clearly laid down by both Phillips (vol. 1, p. 182) and 
Greenleaf (vol. 1, § 102) ‘‘ that, when it is material to 
inquire as to the bodily or mental feelings of a party, 
the usual expressions of such feelings, made at the time 
in question, are in the nature of original evidence’— 
a rule that has long been imbedded in the law of evi- 
dence, followed, not undoubtedly, as Justice Allen 
says, but firmly. Questions have doubtless frequently 
arisen as to its application, but seldom as to its wis- 
dom or correctness, and I fail to see any reason now 
why it should be disregarded. It is a matter of the 
highest importance that,the law and rules of evidence 
should be stable, and a rule which has been so gen- 
erally recognized and followed should not be annulled 
by courts, unless the reason for the same is very plain 
and unquestionable. 

3. The third point to be noticed in appellant's brief 
relates to the question of trespass, as presented in the 
instructions by him asked, and refused by the court. 
The theory of the case on which the instructions given 
by the court rest seem Lo exclude from the jury the 
consideration of this question, and I think properly so. 
The allegation in the complaint is that this excavation 
was deep and dangerous, and in close and dangerous 
proximity to the street and alley, and that the plaintiff 
Anna Sanders, without fault or negligence on her part, 
in passing along said street, wholly unaware of danger, 
fell into said excavation, and was injured. The court 
instructed that it was incumbent on plaintiff to prove 
‘*(1) the existence of the hole or cellar on said lot; (2) 
that it was deep and dangerous; (3) that it was so near 
a public street or alley as to befdangerous, under ordi- 
nary circumstances, to persons passing upon the etreet 
or alley, and using ordinary care to keep upon the 
proper path.’’ On the question of dangerous proximity, 
the court instructed as follows: ‘ Persons have an un- 
disputed right to be upon the street or alley, and upon 
every part of them up to the very line, and where there 
is nothing to define the line they are not held to an ac- 
curate knowledge of it. And an excavation made near 
to a street or alley, though not dangerous to one keep- 
ing strictly in the street or alley, yet if so near that a 
person deviating a little therefrom is in danger of fall- 
ingin, it isin dangerous proximity. The location of 
the excavation, and the probable danger of persons 
falling therein, either during the day or in the dark- 
ness of the night, are to be considered by you in de- 
termining this question.” Now, if under these in- 
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structions the jury found that the excavation was not 
in dangerous proximity to the street or alley, then 
plaintiffs could not recover; but if they found it was, 
and that Anna Sanders, while using ordinary care to 
keep upon the public highway, fell into it, and was in- 
jured, then, upon this branch of the case, plaintiffs 
were entitled to recover, regardless of the question of 
atechnical trespass, which, had it been presented as 
asked by appellant, could have had no other effect than 
toconfuse or mislead the jury. Wharton lays down the 
doctrine in his work on Negligence (§ 346) that ‘a tres- 
passer’, notwithstanding his trespass, may have redress 
for negligent injuries inflicted on him. In such case 
the maxim applies, injuria non evcusat injuriam. Even 
though he is liable to an action for the injury which he 
does, he does not necessarily forfeit his right of action 
for an injury which he has sustained, ex qr., by falling 
into a hole newly excavated on defendant's premises, 
adjoining to a public way, and rendering it unsafe to 
persons lawfully using the way with ordinary care.”’ 
Shearman & Redfield, in their work on Negligence 
(§ 38), lay down the same doctrine: ‘*The mere fact 
that the plaintiff, when he suffered the injury, was 
technically trespassing on the defendant's land does 
not deprive him of all remedy fur the defendant's neg- 
ligence, if his trespass does not involve negligence on 


his own part, substantially contributing to his in- 
” 





ury. 
inthe case of Chapman v. Purlane, 5 Ct. Sess. Cas. 585; 
Hay Dec. 29, cited in a note to above section, ‘* the de- 
fendant was proprietor of an unfinished house in which 
there was sunk flat, beneath the level of the street. 
Onadark night, the plaintiff, while passing, stepped 
aside into the door-way, or entry, of the building fora 
necessary purpose, and, there being no fence or barrier 
across it, fell into the sunk flat, and broke her thigh- 
bone. Held, that the defendant was liable. In Loomis 
v. Terry, 17 Wend. 496, the plaintiffs son, while tres- 
passing in the defendant’s woods, in the day-time, 
without any evil intention, was severely bitten by two 
ferocious dogs of the defendant, who was held liable 
forthe damages. And in the case of Sawyer v. Jachk- 
son, 5 N. Y. Leg. Obs. 380, the defendant was held lia- 
ble for an injury inflicted by his dog upon a boy who 
came into defendant’s premises in the day-time, in 
pursuit of a ball. Stress is laid upon the fact that ap- 
pellant had a legal right to dig a cellar on his own prem- 
ises. Certainly be had. So had the man the right to 
keep a dog, and make a sunk flat within the inclosure 
of his unfinished building, but he must take care of the 
one, if ferocious, and guard the other, if dangerous, so 
that harm may not come to others thereby. I appre- 
hend the particular character of the instruments or 
causes of injury is unimportant, in contemplation of 
law, except so far as it may affect the question of the 
degree of care and negligence with which they are 
used, kept or constructed. It would seem to me to be 
astrange rule of law that would permit the owner to 
sink deep and dangerous excavations on his uninelosed 
premises, near to a public highway, in a densely popu- 
lated city, leave it without guard or protection, and hold 
him not liable in case «2 person accidentally or unin- 
tentionally steps across the line, falls in, and is killed 
or injured, simply on the ground that the party injured 
was guilty of a technical trespass, and yet make the 
proprietor respond in damages who places spring-guns 
in his inclosed vineyard, whereby a willful trespasser 
isshot and wounded. If the owner may make his ex- 
cavation five feet deep, why not five hundred? A fall 
mto the one might fracture a limb, into the other 
would be more certain death than adischarge from the 
spring-gun; and yet is not aman as much entitled to 
protection of limb as he is of life? Under this view of 
the law, were the instructions given by the court on 
this point correct? The rule is stated by Shearman & 





Redfield on Negligence (§ 505) that ‘tthe occupant of 
land is under no obligations to strangers to place guards 
around excavations made by him, unless such excava- 
tions are so near a public way as to be dangerous under 
ordinary circumstances to persons passing upon the 
way, and using ordinary care to keep upon the proper 
path, in which case he must take reasonable precau- 
tious to prevent injuries happening therefrom to such 
persons.”’ And I think the doctrine well settled, both 
by English and American authorities, that the obstruc- 
tions or nuisances need not be directly in the road. It 
is enough if they are so close to it as to make travel- 
ling dangerous. In the case of Hadley v. Taylor, L. 
R., 1 C. P. 53, the plaintiff, in passing along a highway 
at night, fellinto a “hoist hole,’’ which was withiu 
fourteen inches of the public way, and unfenced. It 
was held that the hole was near enough the highway to 
constitute a nuisance. Pollock, C. B., in the case of 
Hardcastle vy. Railway Co., 4 Hurl. & N. 67, says: 
‘*When an excavation is made adjoining to a public 
way, so that a person walking upon it might, by mak- 
ing a false step, or being affected with sudden giddi- 
ness, or, in the case of a horse or carriage-way, might, 
by the sudden starting of a horse, be thrown into the 
excavation, it is reasonable that the person making 
such excavation should be liable for the consequences.” 
And he lays down this rule: ‘‘ We think that the true 
and proper test of legal liability is whether the excava- 
tion is substantially adjoining the way.” In that case, 
the stone buttress, over which plaintiff's intestate 
walked into the reservoir, and was drowned, was seven 
or ten yards from the public pathway, and it was held 
that it was not substantially adjoining. Wharton, in 
his work on Negligence ($ 885) says: “It is sufficient 
here to say, that while a person opening near a public 
highway a dangerous hole or ditch is bound to fence it 
in, yet the dangerous place must be sufficiently near 
the public way to make it probable that persons travel- 
ling the public way might be hurt.’’ And he cites the 
ease of Binks v. Railway, etc., Co., 3 Best & S. 244, 
where the canal in which the person was drowned was 
twenty-one feet from the public footpath. Defendant 
was held not liable. The fact of the excavation being 
outside of the public highway was held to be immate- 
rial, if it rendered travel on the highway unsafe. In 
the ease of Stack v. Portsmouth, 52 N. H. 221, the court 
say: “The instruction that the defendants were not 
liable unless the want of a railing on the street ren- 
ered the street unsuitable and unsafe for the public 
travel thereon was sufficiently favorable to the defend- 
ants. * * * The jury must find the street to be in- 
secure, or the defendants were not liable.”’ And the 
court adds: * Itis manifest that under the instructions 
the jury must have found the street unsafe.’”’ The doc- 
trine is laid down in the case of Burnes v. Ward, 9 C. 
B. 392, in almost the exact language of the instruction 
in this case, ** that one making an excavation adjoin- 
ing a public way, though it could not be dangerous to 
one who kept strictly in the road, is yet liable to one 
who deviates a little from the road, and falls into the 
excavation.” This question was fairly left to the jury, 
and they must have found the excavation deep and 
dangerous, and in dangerous proximity to the public 
highway, thereby rendering it unsafe to the travelling 
public. 

(Omitting minor points.] 

Upon the case before us the judgment of the court 
below must be affirmed. 


SHANNON, C. .J., concurs. 


BARNES, J., dissents from that portion relating to 
the admission of evidence of the declarations of the 
injured party as to the state of her health and injuries, 
and on all other points concurs. 
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DEED OF EXPECTANCY. 


INDIANA SUPREME COURT, SEPT. 20, 1890. 


McCLure v. RABEN. 

A deed without warranty of the grantor’s expectant interest 
in the estate of his ancestor who is still alive and in pos- 
session, does not pass the granter’s after-acquired es- 
tate of inheritance, though the deed was made in good 
faith in consideration of the full value of the expectant 
estate. where it does not appear that such purchase-price 
was the full vaiue of the property conveyed, nor that 
the ancestor knew of the sale, and acquiesced in it. 


A PPEAL from Circuit Court, Posey county. W. F. 
Parrett, J. 


William Loudon and Fred. P. Leonard, for appel- 
lant. 


G. V Menzies, for appellee. 


Oups, J. Thomas McClure, Jane W. McClure, John 
Wilson and others filed their petition in the Posey Cir- 
euit Court against George Danley, Mary EF. Pool, 
Joseph McClure, the appellant, and Antony Raben, 
the appellee, and others, praying for the partition of 
certain lands situate in said Posey county, Indiana, 
and for the quieting of the title thereto, as against cer- 
tain parties. In said proceedings theappellee, Antony 
Raben, filed his amended cross-complaint against the 
appellant, Joseph McClure, which. cross-complaint is 
as follows: “Antony Raben, one of the defendants 
in the above-entitled cause for amended cross-com- 
plaint against his co-defendant, Joseph McClure, says 
that heretofore, to-wit, on the 30th day of March, 1853, 
Leah McClure, the mother of said Joseph McClure, was 
a widow, and was the owner in fee-simple, and in pos- 
session of all the lands described in the compiaint in 
this action, and in the deed hereinafter mentioned; 
that on the date aforesaid said Leah MeClure was a 
person of unsound mind, incapable of managing her 
own estate, and that she so continued without a iucid 
interval until her death, on the 10th day of March, 
1886; that she died in said State and county, intestate, 
leaving as her only heirs at Jaw the said Joseph Mce- 
Clure and six other persons, whose names are un- 
known; that on the date first mentioned, the 30th day 
of March, 1853, the said Joseph McClure, at that time 
over twenty-one years of age, as an expectant heir of 


his mother, the said Leah McClure, by his deed of bar-, 


gain and sale, a copy of which, marked ‘A,’ is filed 
herewith asa part of this amended cross-complaint, 
sold and assigned to one Samuel D. MeReynolds his 
expectant interest in the lands therein described, as 
heir at law of said Leah McClure; that the said Joseph 
McClure received from the said McReynolds the full 
value of his said expectant interest, und [the contract 
by which the said Joseph McClure sold ‘and assigned 
his said expectant interest was bona fide, and without 
any fraud practiced upon the said Leah McClure or the 
said Joseph McClure; that afterward, to-wit, on the 
15th day of June, 1863, the said McReynolds sold and 
conveyed to said Raben the interest in said lands sold 
and assigned to him by the said Joseph McClure; that 
said Joseph McClure claims to be the owner in fee- 
simple of one undivided full seventh part in value of 
said lands, as one of the heirs at law of said Leah Mc- 
Clure, and adversely to the interest of said Raben, 
thereby casting a cloud upon his, the said Raben’s, 
title to one-seventh part in value of said lands. 
Wherefore said Raben prays for judgment against 
Joseph McClure to quiet the title of said Raben to an 
undivided one-seventh in value of said lands, and in- 
hibiting said Joseph McClure, or those claiming under 
him, from setting up any right or title to and intoany 
of said lands as an heir at law of said Leah McClure, 
adverse to the title of said Raben, and for all proper 





relief.””, Exhibit A: “This indenture witnesseth that 
Joseph McClure, of Posey county, Indiana, in consid. 
eration of 3300 to him paid by Samuel D. McReynolds 
of the same place, the receipt whereof is hereby - 
knowledged, does hereby grant, bargain, sell and con- 
vey to the said McReynolds, his heirs and assigns for. 
ever, the following real estate in Posey county, and 
State of Indiana, and described as follows, to-wit {here 
follows a description of the land, being the same de. 
scribed in the petition], or all the estate, right and 
title that the said McClure may have in and to the 
same at the death of his mother, the widow of Jobn 
McClure, deceased, as one of her heirs at law, together 
with all the privileges and appurtenances to the same 
belonging, to have and to hold the same to the said 
Samuel D. McReynolds, his heirs and assigns forever, 
In testimony whereof the said Joseph McClure has 
hereunto set his hand and seal this 30th day of Mareh, 
1853. Joseph McClure.’’ Said deed was duly acknowl. 
edged and recorded. ‘To this amended cross-complaint 
the appellant filed a generaldemurrer. The court over- 
ruled the demurrer to said amended cross-complaint, 
and appellant reserved exceptions, and failing to an- 
swer the amended cross-complaint, judgment was pro- 
nounced against him in accordance with the prayer of 
the same. The only error assigned is the overruling 
of the appellant’s demurrer to the amended cross-com- 
plaint of the appellee, Antony Raben. 

The question presented is as to whether or not the 
sale and conveyance by Joseph McClure of his expect- 
ant interest in the real estate owned in fee-simple by 
his mother, and of which she was in possession at the 
time of the sale, is valid either in law or in equity, so 
as to pass the title thereto to his grantee on Joseph's 
survival of hisfmother. The broad question is pre- 
sented as to whether a child, during the life-time of his 
father or mother, can make a valid sale and transfer 
of an expectant interest in the real estate at the time 
owned by and in the possession of the parent, as in this 
case. It is conceded that the deed in this case con- 
tains no covenants of warranty by which an after-ac. 
quired title would pass to the grantee, but it is con- 
tended on behalf of the appellee that the cross-com- 
plaint shows the sale to have been made in good faith, 
and fora valuable consideration, and without fraud, 
and that it is valid in equity, and that the grantee is 
entitled to have it specifically enforced on the estate 
vesting in the grantor. In this contention of the ap- 
pellee we cannot concur. It is a general rule that a 
sale in the absence of property conveys no title. There 
must be something to sell or else there can be no sale. 
It is conceded that the rule which applies in case of a 
deed of general warranty, whereby the heir would be 
barred from setting up a subsequently acquired title, 
does not apply; and applying the rule applicable to 
quit-claim deeds, and treating the conveyance in this 
case as such, the heir is not estopped from setting up 
the subsequently acquired title. In the case of Bryan 
v. Uland, 101 Ind. 477, it is said by the court that, “a 
quit-claim deed is effectual to pass the estate which the 
grantor has at the time it is made, and no more. It 
does not estop him from asserting an after-acquired 
interest.”’ And this doctrine is so well settled that we 
need not cite other authorities. But it is contended 
that the specific interest contracted for by the grantee 
in this case, and intended to be sold by Joseph Me- 
Clure, the grantor, was his expectant interest, that 
which he would inherit in case she died intestate, and 
he survived her, and that such a sale was made in good 
faith, and in the absence of fraud, and for full value, 
as averred in the cross-complaint, is valid in equity, 
and may be enforced against the heir after he inherits 
the title, should he inherit as in this case; and we 
concede that some authorities can be found in support 
of such a doctrine; but as we view them, they are 
based upon a very narrow foundation, as it is almost 
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universally held, that even in the absence of fraud, 
the heir may tender back the consideration paid and 
rescind the contract, though he be of full age when the 
sale and contract or deed is made; and that the bur- 
den is upon the purchaser to show that the sale was in 
good faith, and that no fraud was practiced upon 
either the heir or the ancestor, and that full value was 
paid; and an inadequate consideration alone will de- 
feat an enforcement of the contract. On the other 
hand, there are numerous authorities which hold that 
such a sale gives no right toany subsequently acquired 
interest. The case of Alves v. Schlesinger, 81 Ky. 290, 
jisacase directly in point. In that case the court says: 
“By the terms of a written contract dated in 1878, 
Samuel J. Alves undertook, for a valuable considera- 
tion, to sell and convey to his sister, appellant Augusta 
Posey, all the right, title and interest he then had or 
might thereafter acquire by gift, devise or descent 
from his mother, Mrs. Augusta Alves, in the lund in 
controversy, and furthermore agreed to execute ana 
deliver to Mrs. Posey all necessary and proper deeds to 
perfect the title to the land whenever it could be done, 
or his interest in the property might be determined. 
When the attempted sale was made by Samuel J. Alves 
to appellant, Mrs. Alves was alive, and held the fee- 
simple title to the land, and he then had no right or 
interest therein, legal or equitable, vested or contin- 
gent. In fact what he sold and undertook, or agreed 
toconvey, had neither actual nor potential existence. 
And as the existence of the thing sold or subject-mat- 
ter of the contract is essential to the validity ofa sale, 
of course the attempted sale to appellant in this in- 
stance did not prejudice appellee, who was a creditor, 
or prevent the levy and sale of the interest of Sam- 
uel J. Alves in the land after the death of Mrs. 
Alves when, for the first time, it had an existence.” 
The identical question involved in this case was de- 
cided by the Supreme Court of Ohio in the case of 
Hart v. Gregg, 32 Ohio St. 502, and it was held that the 
conveyance by ason of his expectancy in land owned 
by his father, which would descend to him if he sur- 
vived his father, and the latter should die intestate, 
owning the same, is the conveyance of a naked possi- 
bility, not coupled with an interest, since he possesses 
no estate or interest in the land; that such a convey- 
ance does not operate to defeat the grantor’s title af- 
terward acquired by descent, except by way of legal or 
equitable estoppel; and that if such conveyance con- 
tains no covenants of warranty or recitals, and there 
are no acts of the grantor amounting to an ejuitable 
estoppel, he is not estopped from asserting an after- 
acquired title. In that case it is said by the court: 
“In the deed before us, as there are no covenants of 
warranty, nor any recitals of fact that he had any title 
orany right to make the conveyance, there is nothing 
that would estop the grantor, either at law orin equity, 
from setting up an after-acquired title where, as 
in this case, there is no possession under the deed, 
and no charge of fraud in the transaction.” See 
Boynton v. Hubbard, 7 Mass. 112. Indeed many 
of the authorities which assert that such con- 
Veyances may be upheld and enforced by courts 
of equity declare that the onus is upon the 
purchaser to show that the transaction was a bona 
fide one, and based upon a full consideration, and that 
the ancestor from whom the estate is expected was in- 
formed of, and acquiesced in, the sale, and that inade- 
quacy of consideration alone is sufficient to avoid the 
contract. Even the enforcement of them under such 
circumstances is regarded of doubtful propriety. 
Story, in his work on Equity (1 Story Eq. Jur., 12th 
ed., § 328) says: “ Let us now pass to the considerae 
tion of the third class of constructive frauds, combin- 
ing in some degree the ingredients of the others, but 
Prohibited mainly because they unconscientiously 
compromise, or injuriously affect, the private rights, 
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interests or duties of the parties themselves, or ope- 
rate substantially as frauds upon the private rights, 
interests, duties or intentions of third persons.” Again 
it is said (§ 333): ‘* But the great class of cases in 
which relief is granted under this third head of con- 
structive fraud is that where the contract or other act 
is substantially a fraud upon the rights, interests, du- 
ties or intentions of third persons. Aud bere the gen- 
eral rule is that particular persons in contracts and 
other acts shall not only transact bona fide between 
themselves, but shall not transact mala fide in respect 
to other persons who stand in such a relation to either 
as to be affected by the contract or the consequences 
of it. And as the rest of mankind besides the parties 
contracting are concerned, the rule is properly said to 
be governed by public utility.” Section 334: “ It is 
upon this ground that relief bas been constantly 
granted in what are called ‘catching bargains’ with 
heirs, reversioners and expectants during the life-time 
of their parents or other ancestors. Many, and indeed 
most, of these cases, as has been pointedly remarked 
by Lord Hardwicke, have been mixed cases, com- 
pounded of almost every species of fraud, there being 
sometimes proof of actual fraud, which is always de- 
cisive. There is always fraud presumed or inferred 
from the circumstances or conditions of the parties 
contracting, from weakness on one side and usury on 
the other, or extortion or advantage taken of that 
weakness. There has always been an appearance of 
fraud from the nature of the bargain, even if there be 
no proof of any circumvention, but merely from in- 
trinsic unconscionableness of the bargain. In most of 
these cases have concurred deceit and illusion on other 
persons not privy to the fraudulent agreement. The 
father, ancestor or relation from whom was the ex- 
pectation of the estate, has been kept in the dark; the 
heir or expectant has been kept from disclosing his 
circumstances, and from resorting to them for advice 
which might have tended to his relief and also in- 
formation. This misleads the ancestor who has been 
seduced to leave his estate, not to his heir or family, 
but toa set of artful persons who have divided the 
spoils beforehand.” See also §§ 335, 336. 1t is laid down 
as arule that “it will be sufficient to make the pur- 
chase unimpeachable if a fair price, or the fair market 
price, be given therefor at the time of the dealing.” 
§ 336. In treating of this subject, Pomeroy, in his work 
on Equity Jurisprudence (vol. 2, pp. 473, 474, § 953), 
says: ‘* Equity therefore treats such dealings with ex- 
pectant interests as a possible fraud upon the heirs and 
reversioners Who are immediate parties to the transac- 
tion, and as a virtual fraud upon their ancestors, life- 
tenants and other present owners.”’ And it is further 
said: ‘* But in every such conveyance or contract 
with an heir, reversioner or expectant, a presumption 
of invalidity arises from the transaction itself, and the 
burden of proof rests upon the purchaser or other party 
claiming the benefit of the contract to show affirm- 
atively its perfect fairness, and that a full and ade- 
quate consideration was paid, that is, the fair market 
value of the property, and not necessarily the value as 
shown by the life-tables.” The same rule is applied to 
this class of cases whether the grantor be an infant or 
an adult. 

From the rule as laid down by Story and Pomeroy, 
and which we have quoted, it will be seen that such 
contracts are looked upon with suspicion, and that 
they are presumed fraudulent, and will not be enforced 
except it be clearly made to appear to be a perfectly 
fair transaction, and tbat the actual, full and fair mar- 
ket value was paid for the property; and indeed be- 
fore such a sale will be enforced, we think it also 
within the rule and necessary to the enforcement of 
such a contract to allege and prove that such contract 
and sale were made to the ancestor or person from 
whom the estate is expected, and he put in full posses- 
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sion of the facts concerning such transaction, and his 
consent obtained to such contract, sale or conveyance ; 
that if not made known to him, it operates as a fraud 
upon him. We regard such contracts and conveyances 
against public policy. The grantor at the time has no 
property or interest in the property of his father or 
ancestor which he can sell or convey, and none which 
the grantee can purchase. It isa mere gambling con- 
tract. Itis wagering that the son or heir will survive 
the father or ancestor, and that the latter will not dis- 
pose of the property, and will die intestate, whereby 
the grantor will at some time in the future inherit an 
interest which he can then convey. It operates asa fraud 
upon the ancestor, and divests his bounty from the kin 
toastranger. lt encourages extravagance, prodigality 
and vice on behalf of the heir, and in some instances 
might create an anxiety on the part of an avaricious or 
vicious purchaser for the death of the ancestor. We 
are not prepared to say that some case might not arise 
in which it would be inequitable not to enforce a con- 
tract made with an heir for his future prospective in- 
heritance in the estate of his ancestor, but we do not 
think the facts alleged in the cross-complaint present 
a case entitling the cross-complainant to relief. It 
must at least be necessary in such a pleading to allege 
the facts showing the amount and value of the estate 
purchased, and the amount of the purchase-money 
paid, and that such purchase-money was the full and 
fair market value of the property at the time of the 
purchase. The cross-complaint is defective in that re- 
spect. We think it further necessary to the validity 
of such conveyance that it was made known to, and 
that the ancestor acquiesced in such sale and convey- 
ance. 

Judgment reversed, at costs of appellee, with in- 
structions to sustain the demurrer to the cross-com- 
plaint, and for further proceedings in accordance with 
this opinion. 


Exuiort, J. (concurring). I concur in the conclusion 
that the cross-complaint is bad, but [do not fully as- 
sent to some of the propositions stated by the court, 
nor to all of the reasoning of the opinion. In my judg- 
ment, an heir apparent may convey an estate in ex- 
pectancy, but in order to enforce the conveyance, the 
purchaser must show good faith, and that he paid the 
fair value of the property conveyed. It is not enough 
to show that he paid the value of the estate considered 
as an estate in expectancy, but he must show that he 
paid the value of the property without reference to the 
uncertainty of the estate’s ever vesting. In other 
words, he must show that he paid the full value of the 
property estimated as if the estate were absulute and 
fully vested, and without regard to any hazard result- 
ing from the uncertain nature of the expectant estate. 
It is the value of the property, and not the value of the 
expectant estate which the purchaser must pay. I 
think too that this rule applies where there is a war- 
ranty deed, or where the estate conveyed is specifically 
described, but that it does not apply where there is 
nothing more than a mere quit-claim deed. it seems 
to me that the requirement of the law that the full 
value of the property shall be paid is a check so full 
and strong as to prevent fraud, and that an heir who 
secures the full worth of the property valued as an ab- 
solute and vested estate, cannot avoid his conveyance 
made when he was an heir presumptive. 


—_——_¢—_____ 
MARRIAGE—JOINT CONTRACT—EVIDENCE. 
GEORGIA SUPREME COURT, OCT 3, 1890. 


SCHOFIELD V. JONES. 
Parol evidence is admissible to show whether the debt cov- 
ered by joint promissory notes of husband and wife was 
in fact the joint debt of both, or whether it was the sev- 





———r 
eral debt of the husband, and the wife was only his surety 
upon the notes; and if the inquiry involves an explana. 
tion of another writing, such as a deed of lease executed 
to the husband and wife jointly, parol evidence is admis. 
sible to show the wife's true relation to that instrument 
also. 

Husband and wife may become joint lessees of a house jn 
which to carry on the hotel business, contract jointly 
to pay the rent, and execute joint promissory notes 
therefor. Where such is not merely the outward color, 
but the real truth of the transaction, the debt for rent 
is the debt of the wife as well as of the husband, and 
she may pledge her separate property as security for its 
payment. 


_ from City Court of Macon. Harris, J, 


Lanier & Anderson, for plaintiff in error. 


H. V. Washington and Turner & Willingham, for de- 
fendant in error. 


BLEcCKLEY, ©. J. The action was complaint in the 
nature of trover for the conversion of a diamond ring, 
It was brought by Mrs. Jones against Schofield in May, 
1889. The jury found for the plaintiff $191.68; andthe 
defendant made a motion for a new trial, which was 
overruled by the court. The plaintiff delivered the 
ring to the defendant in August, 1888, as security fora 
debt, and the debt was unpaid when the action was 
brought. Ifthe debt was one for which Mrs. Jones 
was bound jointly with her husband, there should 
have been no recovery; if otherwise, the verdict 
was correct. The amount of the debt was the sameas 
that found by the jury to be the value of the ring, to- 
wit, $191.68, and was the same sum due when the ring 
was pledged, upon several joint promissory notes made 
by Mrs. Jones and her husband, for the rent of a build. 
ing, leased in 1886 from Schofield, to be used as an ho- 
tel, and which was so used, Mrs. Jones owning the 
furniture and occupying the premises with her hus- 
band, but the business being conducted in his nameas 
proprietor. The lease was in writing, and was exe- 
cuted under seal by both Mrs. Jones and her husband, 
they purporting to be joint lessees, and stipulating 
therein jointly to pay the rent, and perform certain 
other covenants. Schofield also signed and sealed the 
instrument as lessor. The term of the lease was from 
June, 1886, to October, 1891, five years and four 
months; but the rent falling into arrears, it actually 
ran only till August, 1888, and was then superseded by 
a new lease of like kind executed by the same parties, 
and running for three years. Mrs. Jones and her hus- 
band again purported to be joint lessees, and they 
covenanted jointly to pay the future rents, and to per- 
form other stipulations. The instrument also con- 
tained a clause in these words: ‘And the said lessees 
further covenant and agree with said lessor to deposit 
with him a certain cluster diamond ring, of the value 
of $300, which said Eliza Jones, one of the lessees, 
hereby declares is the individual property of herself, 
as collateral security for all claims due said lessor for 
reuts past due for said property herein described, to- 
wit, the sum of $191.68 to be held by said lessor until 
the entire amount is paid in full, principal, interest, 
cost and expenses, if it becomes necessary to realize 
on said collateral; hereby authorizing said lessor to 
sell said ring either at public or private sale, at auy 
time after January 1, 1889.’’ There was parol evidence 
at the trial, pro and con, as to whether, by either of 
the contracts of lease actually made, and on which the 
writings were founded, Mrs. Jones was one of the les- 
sees, or whether her husband was the sole lessee. She 
contended that she was not a party to the actual leas- 
ing, had no interest in the lease, took no estate by it 
in the premises, and was only surety for her husband 
for the payment of rent; and that her contract of 
suretyship being void, her pledge of the ring as further 
security was void likewise. 
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1. One of the questions made by the motion for a 
pew trial is whether parol evidence was admissible to 
vary Or contradict the written contracts of lease and 
the promissory notes covering the stipulated rents. It 
jg not deemed in our law any contradiction of promis- 
sory notes to inquire by parol evidence into their con- 
sideration, or the true relation of the makers thereof 
toeach other. Without entering freely into such in- 
quiries, the statute rendering void all contracts of 
guretyship by married women could easily be evaded, 
aud would generally prove nugatory. And we doubt 
not that where, in order to run down and trace out 
the relation of a married woman to the consideration 
of any written contract made by her, it is necessary to 
extend the inquiry into the origin and object of other 
writings, they also;may be investigated by means 
of parol evidence, though that evidence might tend to 
contradict their letter, and vary their legal effect- 
How else could married women be hindered from do- 
ing by the execution of writings what the law disables 
them to do at all? No amount of writing, and no 
form into which it can be moulded, whether of lease, 
promissory note or any thing else, will bind a woman 
to pay her husband’s debt. No device or subterfuge 
iv which the creditor engages or participates, however 
numerous or solemn may be the writings used to cover 
and conceal it, will serve to circumvent the law, pro- 
vided detection and exposure are within the resources 
of the law by the use of any evidence, writien or oral, 
direct or circumstantial. All that is necessary is, that 
there should be enough to produce conviction. But 
where the creditor, at the time of creating the debt, 
really intends, in good faith, to extend the credit to 
the woman and not the man, and the consideration, as 
the writings are constructed, passes legally and morally 
toher, and she executes writings adapted to the na- 
ture of the transaction which purport to bind her for 
the debt as her own, then whatever may be the private 
understanding between her and her husband, un- 
known to the creditor as to how or by whom the con- 
sideration, and of which he has no reasonable grounds 
forsuspicion, is to be enjoyed, the writings are to be 
treated as embracing the true substance of the actual 
contract on both sides. Nor does it matter, in such 
case, that the creditor's negotiations are all with the 
husband. The iatter is competent to represent the wife 
asher agent, and this agency, like any other, if not 
actually created beforehand, may be manifested by 
ratification. If the wife executed papers which by 
their nature importa ratification of the previous nego- 
tiations, and the acceptance of the terms aud stipula- 
tions incorporated in the writings themselves, she is 
noless bound than if she had negotiated in person. 
Ifhowever all three, the creditor, the wife and the 
husband, combine to give mere color by writing to 
dealings really intended by all of them to be between 
the creditor and the husband, and the credit is not 
teally extended to the wife, but to him, then she will 
beat liberty to repudiate her apparent debt, for the 
Teason that it is, at bottom, not her own but his. The 
distinction here attempted to be drawu is illustrated, 
More or less, by cases heretofore decided by this court. 
Hull v. Sullivan, 63 Ga. 126; Boland v. Klink, id. 447; 
Klink v. Boland, 72 id. 485; Love v. Lamar, 78 id. 323. 
What has just been said looks alone to instances of 
dealing in which the whole consideration of the debt 
Which is created goes to the wife alone, or to the hus- 
band alone. But the precise question now before us 
i, what is the result when the whole evidence taken 
together shows that the consideration passes to the 
husband and wife jointly ? Can the husband aad wife, 
where the credit is not given exclusively to either, but 
jointly to both, and where they share, equally in the 
consideration, create a joint debt for the price? 

2. In this case the court charged the jury, and of 
Course this part of the charge was decisive of the con- 
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troversy, that ‘“‘in Georgia a wife cannot bind her 
separate property to pay either an individual or joint 
debt of the husband. If in this case you believe from 
the evidence that Mrs. Jones and her husband entered 
into a joint lease of the hotel, and gave their joint ob- 
ligation therefor, and that the ring in controversy 
was Mrs. Jones’ separate property, and she pledged it 
to secure the joint obligation, such pledge would not 
bind her, and she would be entitled to recover the ring 
notwithstanding said contract.’’ It is plain from this 
language that the court intended to negative the pos- 
sibility of creating a debt which, in contemplation of 
law, would at the same time be the debt of the wife 
as well as the debt of the husband. But such a possi- 
bility has, we think, been virtually recognized by this 
court in several cases. It was so recognized, after 
judgment upon a joint note, in Mashburn v. Gouge, 61 
Ga. 512; in Wingfield v. Rhea, 73 id. 477, and in Har- 
rold v. Westbrook, 78 id. 5. In Skinner v. Allen, 49 id. 
557, the court said: ‘* The draft which was the matter 
of contest was drawn by the husband and wife since 
the act of December, 1866. It did not appear that the 
wife executed the paper as security for her husband or 
to pay his debts. In fact it appeared that she was the 
beneficiary of some of the transactions of which this 
draft formed a part.’’ A verdict against both was up- 
held. In Amos v. Cosby, 74 Ga. 793, land had been set 
apart as a homestead to the husband as the head of a 
family consisting of wife and minor children. The 
husband and wife by a joint deed conveyed it with 
warranty of title for the consideration of $600 The 
purchaser sold it with warranty toasecond purchaser, 
and afterward a lien superior to the homestead was 
enforced against it, causing a loss to the second pur- 
chaser of over $400. An action against the husband 
and wife upon their warranty to make good this loss 
was sustained, although the wife set up her coverture 
in bar of the same. The court say: ‘Nor is Mrs. 
Amos relieved by reason of her being a married woman. 
She had the right to make the deed with her husband. 
There having been a homestead set apart to her hus- 
band under the act of 1868, she was a usee, and was not 
the surety of her husband, and is equally bound with 
him.” In Beatie v. Calhoun, 73 Ga. 269, husband and 
wife being jointly sued on joint notes made by them, 
summons of garnishment was issued, which tied upa 
fund belonging to the wife separately. Both joined 
in a bond to dissolve the garnishment, and a third per- 
son became surety for both on that bond, being in- 
duced to do so by a conveyance, made to him for his 
indemnity, of land which wasa part of the wife’s sepa- 
rate estate. The plaintiff in the action failed to re- 
cover against the wife, but recovered against the hus- 
band and the surety on the garnishment bond only. 
This court held, that as the plaintiff's debt was ad- 
judged not to be joint against the husband and wife, 
but several against the husband only, the deed made 
by her of her separate estate to indemnify the surety 
upon the garnishment bond was invalid, because, as it 
turned out, it was security for her husband’s debt. 
The court said: ‘‘The statute does not permit her to 
be surety or incumber her estate for her husband’s 
debt in a transaction in which she is sued jointly with 
him, any more than one in which he is sued alone, un- 
less the debt be her debt. If it be his debt, though she 
be sued fur it with him, her deed to her separate prop- 
erty to secure it is void.’’ In Runnals v. Aycock, 78 
Ga. 556, an action on a joint note was defended by the 
wife, and resulted in a judgment against her which 
was upheld. Brent v. Mount, 65 Ga. 92, is another in- 
stance in which a joint note by husband and wife was 
recognized as a cause of action against both; but the 
case turned on questions of practice. In Francis v. 
Dickel, 68 Ga. 255, the suit was on an account against 
husband and wife as partners, and recovery against 





the wife alone was had, the jury having found that 
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there was no partnership. A doubt was suggested in 
the opinion as to whether there could bea partnership; 
but we know of no instance in our own books in 
which any similar doubt has been mentioned touching 
the power to create a joint debt. Looking to other ju- 
risdictions, the adjudications are not harmonious. 
Tibbatls v. Tibbatts, 6 McLean, 80; Brown v. Prevost 
(8. C.), 5S. E. Rep. 274; Ward v. Znsurance Co. (Ind.), 
9 N. E. Rep. 361; Security Co. v. Arbuckle, 119 Ind. 69; 
Baird v. Bruning, 84 Ky. 645: Parker v. Kane, 4 Allen, 
346; Reiman v. Hamilton, 111 Mass. 245; Frecking v. 
Rolland, 53 N. Y. 422; Scott v. Conway, 58 id. 619; 
Noel v. Kinney, 106 id. 74; Krouskop v. Shontz,51 Wis. 
204; Speier v. Opfer (Mich.), 40 N. W. Rep. 909; Curtis 
v. Crowe (Mich.), 41 id. 876; Stewart v. Babbs, 120 Ind. 
568. Where women occupy the independent position 
after marriage which our Constitution and statutory 
system secure to them in respect to all property which 
they have or may acquire, we can see no sound reason 
upon principle why they may not lease or purchase an 
hotel jointly with their husbands. In so doing where 
the term of enjoyment is to be five years or more 
(Code, §§ 2273, 2279), an estate in realty is acquired, 
and the relation of tenants in common exists. Why 
this relation may not be established between husband 
and wife is not apparent, especially where the wife is 
already the owner of a supply of furniture or other 
personal property, which cannot be used profitably, 
except in connection with some business, to carry on 
which the services and co-operation of the husband 
would be required. If the wife had no share in the 
business or its proceéds, she might require the pay- 
ment of rent by her husband for her interest in the 
realty as well as hire for the use of her personalty; or 
if she chose to do so, she might waive any claim for 
either, for that would be only making a gift to her 
husband of the use of her property, which, under our 
Jaw she is at full liberty to do, provided she does not 
thereby inflict injury or loss upon her creditors. We 
perceive therefor that there was no obstacle in the way 
of Mrs. Jones to receive and share with her husband 
the consideratian for which their debt to Schofield 
was created. And if the consideration could move to 
them jointly, why could not the obligation to pay for 
it be joint also, and binding upon her as well as upon 
him? The true test of the real debtor or debtors is, to 
whom did the consideration pass? King v. Thompson, 
59 Ga. 380. If it passed to one of them severally, that 
one alone is the debtor, but if to both, jointly, then 
consistency requires that they should be held as joint 
debtors, they having united in executing a joint agree- 
ment and assuming a joint obligation to pay. This 
would involve no element of suretyship on the part of 
one for the other; no contract of suretyship would 

exist. The relation between joint debtors is not a re- 
lation of principal and surety, and the law does not so 
denominate it. The wife, in such case, does not un- 

dertake to pay the debt of her thusband; her under- 
taking is to pay her own debt, one which she made her 
own by sharing in the consideration and by uniting in 

a joint contract to pay the whole sum. On the other 
hand, by the very nature of a joint contract, the debt 

is also that of her husband; he too is liable to pay the 

whole sum, not because he is her surety, but because 

the whole debt is his as well as hers. The equitable or 
legal right to have contribution, in the event either, in 

discharging the common debt, should pay more than a 

due proportion, is not founded upon the narrow doc- 

trine that one is surety for the other, but upon the 

broad principle of natural equity which comprehends 

suretyship as one relation, and joint debtors as another. 

The genus includes both, but each species is distinct. 

Nor is joining with the husband in contracting a debt 

any assumption by the wife of his debt; for he has no 

debt existing to be assumed, and the debt created is 

her own, from the beginning. Moreover there is noth- | 


ing contrary to public policy in allowing husband tad 
wife to unite their joint credit in procuring the meang 
of supplying joint resources in the shape of a home, op 
a pisco of business from which to derive an income for 
the support of the family. Very often it would cop. 
tribute to the well-being and prosperity of both, ang 
to the permanent good of the family. No doubt suey 
a power can be abused and misapplied, but this ig no 
reason for not recognizing its existence, or why the 
law should not tolerate it, if on the whole, its results 
are beneficial rather than pernicious. At all events, 
we think the power exists at present under our law, 
and that the trial court erred in charging the jury to 
the contrary. Several minor questions are made in the 
motion for a new trial, but having ruled that the court 
did not err in admitting parol evidence, but did err in 
ruling the controlling legal question in the case, we 
will not extend this opinion by any discussion of these 
minor topics, merely saying as to them that they will 
be of no consequence when the case is tried correctly 
in the light of what we have said above. 
Judgment reversed. 


ABSTRACTS OF VARIOUS RECENT DE. 
CISIONS. 

ATTACHMENT — INTERVENTION — AMENDMENT.—An 
affidavit for attachment based on belief only is defec- 
tive, but may be amended as against an intervening 
attaching creditor. But the affidavit for attachment 
is made upon belief only, and this presents a more seri- 
ous question. Lt was ruled by this court in Hellmany. 
Fowler, 24 Ark. 235, that the grounds for attachment 
laid down by the statute are not the belief of facts but 
facts themselves ; and an attachment sued out uponan 
affidavit upon belief alone was quashed in that case. 
The statute in that respect has not been changed, and 
the rule is consequently unaltered. If the affidavit is 
not positive, the attachment may be quashed; but the 
question in this case is, does the defect avoid the writ. 
or is it an irregularity merely? If the former, the see- 
ond attachment can have the benefit of it; if tie latter, 
it concerns the defendant alone, and the intervenor 
cannot raise the question for him. It has been fre 
quently held that the omission of any statutory pre 
requisite in suing out an attachment renders the process 
void, and subjects the judgment that follows it toa 
successful collateral attack. Wap. Attachm. 321, and 
cases cited. Weare cited to the case of Bank v. Al 
berger, 78 N. Y. 252, as authority for holding that at- 
tachment proceedings, based upon an affidavit which 
states the ground of attachment upon belief only, are 
in this category, and consequently open to the assault 
of a second attacher. The case sustains the position; 
but, so long as the statutes permit the amendment of 
the affidavit for attachment, and the previous decisions 
of this court construing them as broad enough to cover 
a defect by relation that would otherwise be fatal, are 
adhered to, this and analogous cases cannot be regarded 
as authority by us. The strict construction that is ap 
plied to the remedy by attachment in these cases, and 
in many to be found in the early decisions of this 
court, is, as the court say in Childress v. Fowler, 9 
Ark. 163, 164, “ in furtherance of the views of the Leg- 
islature in placing unusual restraints upon its use.” 
The intention of the Legislature to make void a pro 
ceeding not in conformity to the statute for any 
reason being ascertained, the court of course declare 
the law so to be; but, when a different intention isap- 
parent, the courts again follow the legislative will. In 
most of the cases cited by counsel where substantial 
defects in the affidavit have been ruled to render the 
process void, the affidavit is said to be jurisdictional, 





aud the defect consequently fatal. But it cannot be 
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understood that such is the meaning of our legislation 
on this subject, for otherwise, as was said by Justice 
Matthews it: Erstein v. Rothschild, 22 Fed. Rep. 61, in 
delivering the opinion of the court in an attachment 
case, the affidavit would not have been made capable 
ofamendment, and the defect cured by relation to its 
date. If the attachment was a nullity, no jurisdiction 
gould be acquired under it by subsequent amendment. 
The amendment would merely make a case which 
would authorize proceedings to acquire jurisdiction. It 
could not quicken that which was without legal valid- 
ity. Pope v. Insurance Co., 24 Ohio St. 481. No 
amendment could aid a void affidavit, and it could not 
therefore be allowed. Allen v. Brown, 4 Mete. (Ky.) 
46. “The very fact that the court can make the 
amendment shows, ex vi termini, that the proceedings 
are merely erroneous or irregular, and that the court 
has jurisdiction.”” Hardin v. Lee, 51 Mo. 241; Moore 
y. Mauck, 79 Ill. 391; Toland v. Sprague, 12 Pet. 829, 
330. Now, the statutes of amendments in this State 
apply as well to attachment proceedings as to proceed. 
ings in an ordinary action. The case of Rogers v. 
Cooper, 33 Ark. 406, is the leading case on this subject, 
and carries the rule further than it is necessary to go 
in this case. There an attachment was issued by a jus- 
tice of the pence upon an affidavit which stated none 
of the grounds for attachment prescribed by the stat- 
ate. Upon a motion to quash the attachment by the 
defendant, the justice allowed the plaintiff to amend 
his affidavit, but the amendment made did not, in fact, 
perfect the affidavit. The attachment however was 
sustained by the justice; and the defendant appealed 
tothe Circuit Court, and there renewed his motion to 
quash the attachment, among other grounds, because 
of the insufficiency of the affidavit. The court refused 
to permit the plaintiff to amend, and quashed the at- 
tachment; but, upon appeal to this court, it was ruled, 
after a review of the statute in question, that the right 
of amendment existed, and that the Cireuit Court 
erred in refusing to permit it. It is apparent from the 
ruling in the case that the validity of the attachment 
did not date from the time of the amendment only, 
because the circuit court acquired no jurisdiction ex- 
cept by appeal, and could try no case save such as the 
justice had jurisdiction of prior to the appeal. The 
case has been since approved and followed from time 
totime. Nolen v. Royston, 36 Ark. 565; Fletcher vy. 
Menken, 37 id. 206; Sherrill v. Bench, id. 560. The 
same rule prevails in Kentucky, where the provisions 
of the statute as to amendments are similar to our own, 
and itis there expressly ruled that the statute does 
not make jurisdiction in attachment depend upon the 
affidavit filed with the clerk, and irregularities in the 
affidavit are held to be mere errors in procedure. 
Allen v. Brown, supra; Bailey v. Beadles, 7 Bush, 383. 
This is the rule followed also in the Federal courts. 
trstein v. Rothschild, supra; Matthews v. Densmore, 
10 U.S. 216. In Tilton v. Cofield, 93 id. 163, the Su- 
preme Court of the United States says: “Allowing 
amendments is incidental to the exercise of all judi- 
cial power and is indigpensable to the ends of justice. 
Usually, to permit cr refuse, rests inthe discretion of 
thecourt. It has been held, upon full consideration, 
that the courts have the power to amend their process 
and records, notwithstanding such amendment may 
affect existing rights. Where no local statute or rule 
of local law is involved, the power to amend is the same 
in attachment suits as in others. Cases of this kind, 
too numerous to be cited, may be found, in which 
amendments in the most important particulars were 
Permitted to be made.’’ We ure aware that in Ken- 
tucky the right to amend has been denied as against 
&second attacher (Bell v. Hall, 2 Duv. 288); but we 
are unable to reconcile this ruling with the principle 
thata stranger to a judicial proceeding can take no 
benefit from mere irregularities committed in pro- 





cedure ip a court having jurisdiction of the person of 


the defendant and the subject-matter in dispute, as the 
Circuit Court has in attachment by service of process 
upon the defendant, and the seizure of the attuched 
property under the writ. Hershy v. Institute, supra; 
Matthews v. Densmore, 109 U. 8. 216. We fail to 
perceive that the second attacher has rights which are 
entitled to protection in preference to those of the first. 
He has not been misled into taking any steps to his 
prejudice, or otherwise, by the prior proceeding, for he 
must be presumed to act with the knowledge that the 
courts can, and in cases deemed proper by them will, 
amend their records so as to promote the ends of jus- 
tice. Green vy. Cole, 13 Ired. 425; Tilton v. Cofield, su- 
pra. To prevent the sacrifice of substance for the sake 
of form is the design of the statutes of amendments. 
To give preference to one who has been dilatory in the 
race of diligence, and whose position, in the absence 
of fraud or collusion between the debtor and the first 
attacher, is no more favorable as against the more dili- 
gent creditor than that of the debtor himself, would 
not tend to promote the aim of these statutes. The 
case of Lowenstein v. Monroe, 52 Towa, 231, is one in 
which the verification of the grounds of attachment, 
having been made upon belief only, was amended, 
against the protest of an intervenor; and this, by the 
vast preponderance of authority, is the rule whenever 
any defect complained of is regarded as an irregularity 


merely. Ark. Sup. Ct., Nov. Term, 1885. Sannoner v. 
Jacobson. Opinion by Cockrill, C. J. 


CRIMINAL LAW—DYING DECLARATIONS—EVIDENCE. 
—(1) Two persons charged with murder were taken 
from jail by a mob, and one of them was hanged. Just 
before being hanged he confessed his guilt, and exon- 
erated his companion. Held, that his statement was 
not admissible in evidence on the trial of the latter. 
Dying declarations are only allowed when made by the 
deceased where his death is the subject of the investi 
gation, and this is allowed from mere necessity, so as 
to prevent the murderer from going unpunished, and 
we know of no instance where the declaration or con- 
fession of a confederate in crime is allowed, unless a 
part of the res geste, to exculpate or convict one 
charged with a criminal offense. ln this instance the 
accused had the benefit of the confessions made by 
Ardell at the time the arrest was made, and also when 
the two were taken before the magistrate. What took 
place at each time seems to have gone to the jury, 
without objection, and in this manner the appellant 
had the benefit of Ardell’s statement that he, Ardell, 
was alone guilty. (2) The appellant offered himself as 
a witness, and on cross-examination was asked if he 
bad not once been in aState prison. This question he 
was required to answer, over the objection of his coun- 
sel, and his response was that he had been in the Ohio 
penitentiary. This is anothererror assigned. In cases 
where the answer of the witness would convict him of 
crime, or show such infamy as would render him in- 
competent, he should not be compelled to answer; but 
such questions as, when answered, only tend to dis- 
grace a witness, he may be compelled to answer. These 
two men who committed this murder were doubtless 
tramps, travelling through the country unknown, and 
for the purpose of making their living in a dishonest 
way; and, when offering himself as a witness, the 
Commonwealth had the right to inquire, as of any 
other witness, what had been his pursuits in life; 
where he had lived; in what place he had resided; if 
he had ever been confined in prison—with a view of 
showing what credit should be attached to his testi- 
mony, a8 well as to enable the jury to arrive at the 
truth of the question at issue. It is true that where 
the issue involves a former conviction, the record of 
that fact being the best evidence, it must be produced ; 
but we see no reason for conceding to a witness the 
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right to refuse answering a question that may tend, 
when answered, to disgrace him, or to lessen the 
weight of the testimony. Besides, the privilege in such 
cases as Would render the witness infamous, or, rather, 
make him guilty of a crime, is to be exercised by the 
witness alone. It is fur his protection, and not that of 
the party on trial, that the law interposes and says: 
* You shall not be compelled to answer."’ Ky. Ct. 
App., Oct. 14, 1890. Mitchell v. Commonwealth. Opin- 
ion by Pryor, J. 


CRIMINAL LAW—MURDER—KILLING OFFICER.— To 
slay an officer to avoid being taken into custody, 
knowing that his object isto make an arrest for felony, 
committed several months previously, is murder; but 
done suddenly, without knowledge of his purpose or 
official character and without malice, it is man- 
slaughter. The warrant not being in the hands of 
Hamlin, but in the possession of the marshal of Ty Ty, 
who was not present, was no authority to Hamlin to 
make an arrest. Whart. Hom., § 242; Rex v. Patience, 
7 Car. & P. 775; Codd yv. Cabe, 138 Cox Crim. Cas. 202. 
Nevertheless there was aoiple authority in the law it- 
self; for an officer may arrest for felony on probable 
grounds without warrant. Codd v. Cabe, supra; 2 
Hale P. ©. 85; 1 Am. & Eng. Enc. Law, 733; Drennan 
v. People, 10 Mich. 169; McCarthy v. De Armit, 99 
Penn. St. 63; Rohan v. Sawin, 5 Cush. 281; Hobbs v, 
Branscomb, 3 Camp. 420; Holley v. Mix, 3 Wend. 350; 
People v. Pool, 27 Cal. 572. An officer may even arrest 
without warrant for an offeuse less than felony where 
the offender is endeavoring to escape, or for other 
cause there is likely to be a failure of justice for want 
of a magistrate to issue a warrant. Code, § 4723. And 
to prevent a failure of justice, a private person may 
arrest for felony upon reasonable and probable grounds 
of suspicion. Code, §4724; Long v. State, 12 Ga. 293; 
Whart. Crim. Pl, §13; 1 Am. & Eng. Enc. Law, 741, 
and cases cited. Had Hamlin been no officer, but only 
« private citizen, Croom ought to have submitted to 
the arrest without resistance, provided he knew, or the 
circumstances put him upon notice, that an arrest was 
intended. A private man has quite as much power to 
arrest a fugitive felon, where the emergency calls for 
immediate action, as a public officer, aud while so do- 
ing, is equally under the protection of the law. To 
kill him would be murder, the same as to kill an offi- 
cer, where nothing appeared to grade the homicide, 
save that he intended and was attempting to make an 
arrest. But the fugitive, though not justified in kill- 
ing him to avoid arrest, might be relieved from the 
imputation of malice, if he were ignorant {of the pur- 
pose and intention of the attack made upon him or his 
liberty. It would not necessarily follow, under all cir- 
cumstances, that the knowledge of being subject to ar- 
rest fora given offense would be equivalent to knowl- 
edge that an arrest for that offense was contemplated 
in the particular instance. No doubt it would be a 
powerful factor in the determination of the question ; 
yet the question would be for the jury, and not for the 
court. So where the arrest is attempted by an officer, 
knowledge of his official position or character would 
be of great weight in bringing home to the fugitire no- 
tice of his purpose; while iguorance of it, with no 
warrant in his possession to vouch for him, would re- 
duce the officer to very much the same level as if he 
were a private citizen. Knowledge or notice of his 
official character, or of his presence for an official pur- 
pose, would be material. 1 Russ Crimes, 835; Whart. 
Hom., § 241; Yates v. People, 32 N. Y. 509; Rex v. 
Ricketts, 3 Camp. 68, and note. [rregular conduct of 
the officer at the time may be misleading. Rosc. Crim. 
Ev. 801; Drennan v. People, 10 Mich. 169; Bellows v. 
Shannon, 2 Hill, 86; State v. Curtis, 1 Hayw. 471. 
Ordinarily no doubt the inhabitants of an officer's 
bailiwick are presumed to know him as an officer, 





but this bailiff had been recently elected, the accused 
had been absent from the neighborhood, and it thight 
well be true, as he said in his statement, that he wag 
unaware of his being an officer. The charge of the 
court made no allusion whatever to that question, 
And certainly the words of arrest used, taking either 
version of them, were not explicit, but quite informal, 
They were so ambiguous that little or no information 
could be obtained from them indicative of Hamlin’s 
official character. No form of words in making an ar. 
rest is necessary. If under all the circumstances, 
Croom believed or ought to have believed that the ob 
ject was to arrest him, to take him into custody agg 
prisoner to answer the charge of felony, there was no 
excuse for the killing, and nothing to mitigate it. But 
surely the question of mitigation was one for the jury, 
as well as the question of justification. Ga. Sup. Ct, 
October 3, 1890. Croom v. State. Opinion by Bleck. 
ley, C.J. 


JURISDICTION—REMITTING EXCESS.—Where a prom. 
issory note is for more than $100 principal, the holder 
may, after remitting by an entry on the note all the 
excess, bring suit for that sum in the County Court, 
and the court may exercise jurisdiction of the case at 
its monthly session. Where no statutory provision 
regulates the matter, whether a creditor whose demand 
is created by express contract, such as a promissory 
note, can voluntarily abandon a part of his claim, or 
enter a credit upon it, for the express purpose of re- 
ducing it within the jurisdiction of a given court, isa 
question upon which authorities differ. It is probable 
that the weight of decision is with the affirmative, 
Wells Jur., $102; King v. Dougherty, 2 Stew. (Ala) 
487; Raymond vy. Strobel, 24 Ill. 113; Culbertson v. 
Tomlinson, 1 Morris (Iowa), 404; Stone v. Murphy, 2 
Iowa, 35; Bates v. Bulkley, 2 Gilm. 389; Ellis v. Sni- 
der, Breese, 363; Herren v. Campbell, 19 Vt. 23; Simp 
son v. Updegraff, 1 Scam. 594; Fuller v. Sparks, 39 Tex. 
136; Hempler v. Schneider, 17 Mo. 258; Litchfield v. 
Daniels, 1 Colo. 268. And see Matlack v. Lare, 32 Mo. 
262; Alexander v. Thompson, 38 Tex. 533; Danforth v. 
Streeter, 28 Vt. 490; Denny v. Eckelkamp, 30 Mo. 140; 
Korsoski v. Foster, 20 [l. 32; Evans v. Hall, 45 Penn. 
St. 235; Bowditch v. Salisbury, 9 Johns. 366; Bennett 
v. Ingersoll, 24 Wend. 113; Wharton v. King, 69 Ala 
365. Authorities upholding the negative are however 
not wanting. Com. Dig. ‘* County,” (C) 8; Ramsay v. 
Court, 2 Bay, 180; Simpson v. MeMillion, 1 Nott. & 
Mc. 192; Sands v. Delap, 1 Scam. 168. And see Clark 
v. Cornelius, Breese, 46; Blue v. Weir, id. 373; Simp 
son v. Rawlings, 1 Scam. 28; Hugunin v. Nicholson, id. 
575; Stroh v. Uhrich, 1 Watts & S. 57; Collins v. Col 
lins, 37 Penn. St. 3887; Bower v. McCormick, 73 id. 427; 
Peter v. Schlosser, 81 id. 439. Our books furnish one 
case (Cox v. Staunton, 58 Ga. 406) squarely on the nega- 
tive line; and several dicta looking in the same direc- 
tion may be found. See Ex parte Gule, Charlt. R. M. 
214; Commissioners v. Low, id. 298 ; Cotton-Press Co. 
v. Chevalier, 56 Ga. 494. Ga. Sup. Ct., Oct. 3, 1890. 
Stewart v. Thompson. Opinion by Bleckley, C. J. 


MASTER AND SERVANT — NEGLIGENCE — CAR FROM 
ANOTHER RAILROAD.—The remaining questions in 
the case arise out of the inquiry as to whether 
the railroad company or the brakeman had no- 
tice of this defective brake-beam. The record 
gives no account of the Pennsylvania car, except 
at Emporia, on the morning the injuries happened. 
It is equally silent as to the train, where it was 
made up, and as to its destination. If it was received 


that morning at Emporia by the Missouri Pacific Rail- 
way Company from another company, it was the duty 
of the former company to have inspected it carefully, 
and if it was not reasonably fit for use, it should not 
have been received. See generally on this subject the 
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case of Gutridge v. Railway Co., 94 Mo. 468, the court 
ying: “The defendant contends that it had a 
right to assume that the car, being a foreign one, was 
reasonably safe and fit for the uses for which it was 
being used. We do not agree to the proposition as 
thus broadly stated. If the car had obvious defects 
which renders it unfit for use, defendant was under no 
obligations to receive it, and should not have received 
it. Cars coming from one road to another must neces- 
sarily be subjected to wear, and are liable to be ren- 
dered unfit for use in the course of transportation, and 
this must be known to the receiving company. It is 
but the result of the most common observation. While 
it is not incumbent on the receiving company, on 
the receipt of the cur, to make tests to discover hidden 
defects in the construction or in the materials used in 
the construction, still it is bound to inspect foreign 
ears just as it would and is required to inspect its own 
after they have been in use. This duty devolves upon 
thecompany as much in the one case as in the other.” 
This commends itself to our judgment as being a clear 
exposition of the law on this question. It was the pri- 
mary duty then of the Missouri Pacific Company to 
have made such a careful inspection of the foreign car 
as to be reasonably well satisfied that it was in all re- 
spects fit for use on its road. This duty the company 
failed to perform. Itis true that Bosman, the com- 
pany’s car inspector and repairer, testifies that he 
made an inspection of this car, but he states that he 
did so as the train moved slowly past him. He failed 
to discover any defects, and it must have been a glar- 
ing one that could be noticed by such an inspection. 
Even after the accident, he made an inspection and 
failed to notice the defect in the brake-beam that 
isestablished by the evidence of McGinnis. This neg- 
lect of the company’s agent to make a reasonable in- 
spection of the condition of the Pennsylvania car be- 
fore its reception is one of the important facts tending 
to fasten liability. The company receiving the car 
must act first; then it was the duty of the deceased to 
notice the defect, if its condition was patent to all ob- 
servers. In this case he was required to make a coup- 
ling to this particular car for the first time, so far as 
we know, and the record discloses. Untess the defect 
was patent, or he had knowledge of it, he had the un- 
doubted legal right to assume that the car was in a fit 
condition for use. So far as the evidence contained in 
the record discloses, the first time that young Barber 
ever saw this car was when he was called upon to 
make a coupling to it as it stood on the track. We 
then have this case presented by the record: A for- 
eign car with a defective brake-beam causes such in- 
juries to the brakeman that his death resulted. If 
the company did not know of the defect at the time 
of the reception of the car from another company, a 
reasonable inspection would have disclosed it. No 
such inspection was made, or rather, was shown. 
The brakeman had a right to assume that the car 
was fit for service by reason of its reception by the 
company, unless the defect was one that could easily 
have been discovered, or he had actual knowledge 
of the same. Kans. Sup. Ct., July 3, 1890. Missouri 
Pacific Railway Co. v. Barber. Opinion by Simpson, C. 


MASTER AND SERVANT—NEGLIGENCE — PROMISE TO 
REPAIR.—It is error to refuse a charge that a miner 
assumed the risk of defective fuse, if, knowing the 
danger, and the promise to get other fuse had not 
been kept within a reasonable time, he still continued 
in the service, using the defective fuse. The em- 
Ployee or servant must be charged with the exercise 
of ordinary prudence. He is not compellable, nor is 
it prudent for him, to remain in the service of his 
employer, if by doing so he subjects himself to any 
extraordinary bazard or peril not incident to the 
Usual mode of conducting the business or employ- 
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ment. If he has notice of any defect in the appli- 
ances or instrumentalities used by him, from which 
injury may be reasonably apprehended, he should, 
generally speaking, quit the service for his own pro- 
tection. Notice of the defect merely does not how- 
ever impute to him negligence. He must have no- 
tice of the danger, which then becomes a circum- 
stance from which negligeuce may be inferred, if he 
continues silently and without objection in the 
prosecution of his employment. Wood Mast. & Serv., 
§§ 336, 352, 359. It is everywhere admitted that if 
the danger encountered by the employee through his 
continuance in the service is so obvious and inevit- 
able as that no person of ordinary prudence — that 
no one but a reckless man —- would venture upon it, 
under the circumstances of the particular case, then 
the continuance of the peril is at his own risk, and 
the employer is acquitted of responsibility, upon the 
ground of the employee's contributory negligence. 
Patterson v. Railroad Co., 76 Penn. St. 389; Snow v. 
Railroad Co., 8 Allen, 441. Where however the em- 
ployee or servant, electing not to abandon his em- 
ployment, gives notice to the employer of such de- 
fect in the appliances or instrumentalities used by 
him, and the employer promises to remedy the de- 
fect, the relationship of the contracting parties at 
once undergoes a change. The assurances of the em- 
ployer that the danger shall be removed is an agree- 
ment by him that he wiil assume the risk incident 
to the danger for a reasonable time. It obviates the 
objection that the continuance of the servant in the ser- 
vice was an implied engagement by him to assume such 
risks, pursuant to the original presumption upon his 
entering the service. Hough v. Railroad Co., 100 U. 
S. 213; Cooley Torts, 559. We have said that the car- 
rving of the risk by the employer will be implied to 
continue only for a reasonable time after the making 
of the promise by him to remove tbe danger producing 
it. The injury, in other words, must have occurred 
within the time at which the defects were promised 
to be removed. Ifthe employee continues to expose 
himself to the danger by remaining in the service 
longer than this, he does so in face of the fact that the 
promise of the employer is violated, and that he has 
no reasonable expectation of its fulfillment. He can 
no longer therefore rely upon the promise, and must 
know that his continuance in service under such cir- 
cumstances is equally as hazardous and hopeless of 
remedy as if no assurance or promise had ever been 
made. A promise already broken can afford no rea- 
sonable guarantee of the fulfillment of any expectation 
based on its disappointed assurances; for a servant or 
employee to persist in exposing himself to danger on 
the faith of such a promise may often be a want of that 
ordinary prudence which the law exacts of him at 
every stage of his employment, according to the de- 
gree and nature of the danger. His continuance in 
the service for an unreasonable length of time after 
such promise is a waiver of the defects agreed to be 
remedied by his employer. The risk therefore again 
becomes his own; and his conduct, as we have said, 
although not necessarily or per se negligent, may or 
may not become negligent according to the circum- 
stances of the particular case. Greene v. Railroad Co., 
61 Minn. 248; Furnace Co. v. Abend, 107 Ill. 44; Manu- 
facturing Co. v. Morrissey, 40 Ohio St. 148; Iron Co. v. 
Jones, 80 Ala. 123; Shear. & R. Neg., § 96; Beach Cont. 
Neg., § 140; 2 Thomp. Neg. 1009, 1010; Patterson v. 
Railroad Co., supra; Laning v. Railroad Co., 49 N. Y. 
521; Saund. Neg. 127; Holmes v. Clarke, 6 Hurl. & N, 
349; 30 Law J. Exch. 155; Wood Mast. & Serv., § 361. 
Ala. Sup. (t., Dec. Term, 1886. Eureka Co. v. Bass. 
Opinion by Somerville, J. 


‘RA DE- MARK—INFRINGEMENT— “ SAPOL10.”—Com- 
plainant had a trade-mark in the word “ Sapolio,”’ used 
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to designate a particular kind of soap. When persons 


called at defendant's store and asked for “ Sapolio,”’ 
their salesman would, without explanation, pass out a 
soap called ‘‘ Pride of the Kitchen,’’ on which these 
words were plainly marked, and receive the customary 
price. The wrappers used on the two soaps were en- 
tirely different, and the size and shape of the cakes also 
differed. Held, that though there was no use of the 
word “‘ Sapolio” on the soap, and no resemblance in 
the packages, the transaction amcunted to an infringe- 
ment of plaintiff's trade-mark, and would be enjoined. 
It is admitted that the soap designated as “ Pride of 
the Kitchen”’ is enveloped in a wrapper wholly differ- 
ent from that used to envelop Sapolio, and that the 
shape and size of the cake also differs from the usual 
size of a cake of Sapolio. It is further admitted that 
the words *‘ Pride of the Kitchen” are plainly printed 
in large and legible type across the wrapper enveloping 
that soap. Upon the argument, I expressed some 
doubt whether the proofs did any thing more than 
show a case either of deception as between the buyer 
and the seller, or of an acquiescence, on the part of the 
purchaser, in the open substitution of the one soap for 
the other by the salesman; but, upon reflection, I am 
of opinion that the transaction coustituted an infrac- 
tion of the property rights of the complainant, and is 
actionable. It is perfectly well settled that a ‘* trade- 
mark’’ is property. If so, any use of it by others than 
the owner or rightful possessor, if unauthorized, is un- 
lawful. The property of the complainants in this 
trade-mark or symbol is not only not disputed, but 
clearly admitted, by the answer, and is as clearly es- 
tablished by the proofs. The law, then, is bound to 
protect the owner of this property in the use, and the 
exclusive use. Now, what did the transaction in the 
store of the defendants, as disclosed in the proofs, 
amount to? Simply this: When asked by the com- 
plainant’s agent for a cake of Sapolio, the defendant's 
agent, in response, delivered a cake of Pride of the 
Kitchen, which, in effect, was an assertion that the 
eake delivered was Sapolio, the very identical soap 
which had been asked for. In other words, the act of 
the defendant's salesman was a sale of asoap not made 
by the complainants, as and for the soap of the com- 
plainant known as ** Sapolio,’’ and thereby constituted 
an assertion on his part that it was Sapolio. If acts 
speak louder than words, then this assertion was more 
positive and emphatic than if it had been spoken 
aloud. The result is that an article manufactured by 
A. bas been successfully palmed off upon an innocent 
purchaser as an article manufactured by B., and as the 
article for which the purchaser made inquiry; and this 
has been accomplished by a deception arising, from and 
based upon what must be held to bean unlawful use of 
a trade-mark or word-symbol, the right of property in 
which belongs solely to the complainant. That theact 
of the salesman in offering ** Pride of the Kitchen” in 
response to a demand for “ Sapolio”’ is, though done 
silently, a positively unlawful act, is clear. Its unlaw- 
fulness consists in an attempt to steal away the busi- 
ness of the complainant for the benefit of the manu- 
facturers of ** Pride of the Kitchen.” It is clearly the 
object of the law of trade-marks to prevent this. In 
Celluloid Manuf. Co. v. Cellonite Manuf. Co., 32 Fed. 
Rep. 97, Mr. Justice Bradley uses this language: “ It is 
the object of the law relating to trade-marks to pre- 
vent one man from unfairly stealing away another's 
business and good-will. Fair competition in business 
is legitimate, and promotes the public good; but an 
unfair appropriation of another's business, by using his 
name or trade-mark, or an imitation thereof calculated 
to deceive the public, or in any other way, is justly 
punishable by damages, and will be enjoined by a court 
of equity.”’ The words, “unfair appropriation of an- 


other's business * * * in any way,’’ are quite com- 
prehensive enough to include the act which, in effect, 





represents Pride of the Kitchen to be the article de 
manded when Sapolio is asked for. Any act or thi 

done to induce the belief that the one article is jn fact 
the other is unfair, and indeed unlawful; and thig is 
the true meaning and intent of the acts of the defend. 
ant’s salesman complained of. The case falls Clearly 
within the principle that equity should prevent a party 
from fraudulently availing himself of the trade-mark 
of another, which has already obtained currency ang 
value in the market, by whatever means he may de. 
vise for that purpose. The defendants had no right to 
represent, by word of mouth or by act, directly or iy. 
directly, that Pride of the Kitchen was Sapolio, ang 
yet this is what the acts of their agents amount to 
Such acts should be restrained. They constitute falg 
representations, which tend to mislead the public, and 
divert custom from the one manufacturer to the other, 
U.S. Cire. Ct., D. N. J. Enoch Morgan's Sons Co. y, 
Wendover. Opinion by Green, J. 45 Fed. Rep. 420, 


= a Se 
NOTES. 
HE American lawyers are busy commenting on the 
question whether eloquence has lost all its uses, 
One conclusion is, that it is not so useful at the present 
day as to require striving after. A Canadian journal 
thinks the English bar should pray for another Benja- 
min!—as if J. P. had been eloquent in our Courts of 
Appeal and in banc. He was a failure at nisi prius. 
The ALBANy LAW JOURNAL says: ‘“ Perhaps it is 
just as well. Eloquence is out of place before the 
bench, and dangerous before the jury.” Possibly, but 
it is better than slipshod, and if the power to be elo- 
quent is not cultivated slipshod may become habityal, 
—London Law Tines. 


If we are to believe the daily papers, an exceedingly 
embarrassing question is occupying the earnest atten- 
tion of the coroners of two adjacent counties. A man 
was killed by atrain on the Great Western Railway. 
The body of the unfortunate man was found near the 
scene of the accident, but his head was carried by the 
engine into another county. The question is, in what 
county is the inquest to be held? Under section 7 (1) 
of the Coroners Act, 1887, *‘ the coroner only within 
whose jurisdiction the body of a person upon whose 
death an inquest ought to be holden is lying shall hold 
the inquest.” The Legislature has omitted to provide 
a definition of “body;’’ and the coroner for the 
county in which the head was found has some ground 
for contending that the corpse without a head iying 
within his brother coroner's jurisdiction is not “the 
body of a person.” It is clearly not the whole body. 
On the other hand, the coroner for the county in 
which the headless corpse was found has still stronger 
ground for saying that the head of a person is not “the 
body of a person.”” There isa case in one of the old 
reports (1 Str. 22) where the skull of a man who had 
been dead five years was dug up, and the coroner told 
the jury he could identify it, and the inquest was held, 
but the court refused to file the inquisition; there bad 
been no proper view of the body. The decision how 
ever rather proceeded on the ground that the view 
was not calculated to afford information to the cord 
ner and jury; and it does not show that an inquest 
might not be held on the view of a head not being 4 
mere skull. If we may bazard an opinion on this em 
barrassing question, we would suggest that both the 
body and the head were at one time—namely, after the 
accident and while the train was passing on its way to 
the adjoining county—lying in the same county, aud 
the fact that the engine, after the death of the de 
ceased, carried off his head into another county, does 
not deprive the coroner who has got the body of juris 
diction. We think, on the whole, that the head must 
come back.—Solicitors’ Journal. 
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CURRENT TOPICS. 





Tis not surprising that some of the newspapers have 
entirely missed the point of our criticism on the 
Corrupt Practices Act. Still less surprising is it 
that some of them entirely misrepresent the law on 
other cases in order to draw analogies from them. 
The World is one of the latter class, This distin- 
guished authority. on prize fights and adulteries, 
if not on constitutional law, says of our criticism: 
“The contention is nonsense. If it be not so, then all 
laws establishing legal holidays are unconstitutional, 
for they entitle men working by the year or month 
to quit work for a whole day without loss of pay. 
The contract to work for a year is a contract to 
work during the working days and working hours 
of the year, and nothing else. If a holiday or half- 
holiday is established by law, the workman is enti- 
tled to take it, the contract having contemplated 
whatever the law-making power might decree in 
that respect.” But no holiday law enacts that the 
workman shall have pay on the holiday, and the 
employer may contract with him with a view to 
his absence on those days. Not so in this case. The 
law expressly enacts that the workman shall be paid 
while absent, and thus in effect forbids the employer 
to contract beforehand with a view to the absence. 
The Albany Times, a decent newspaper in all 
respects, and one whose law is almost always good, 
likens the act to the Sunday law. This is still less 
in point than the case put by the World, because 
the Sunday law makes unlawful all labor on that 
day except work of necessity or charity. On the 
other hand, the Corrupt Practices Act does not pro- 
nounce it unlawful to work during the two hours in 
question; the workman is not bound to vote. In 
this respect the laws are essentially different. As 
in the case of the holiday law, too, the Sunday law 
does not compel the employer to pay the employee 
as if he worked on that day. But the Times says: 
“Ts it really an enactment that the employer shall 
pay for what he does not receive, as the Law Jour- 
NAL says? Is it not rather a declaration of law that 
the two hours of that one day which are necessary 
for voting are not to be included in any contract 
hereafter made in respect to that day?” Now this 
is exactly what the law does not declare. It in 
effect declares that the employer shall not contract 
for a deduction of the two hours. It enacts that the 
employee shall have his pay for the term of service 
without any deduction for the two hours. The 
manifest purpose of the law is to secure to the 
employee the pay for the two hours of absence just 
48 if he were not absent. Otherwise there would be 


no sense or point whatever in such a provision. If 

this purpose of the law could be evaded by a con- 

tract beforehand, the provision would be manifestly 

We are not alone in this view of the act. 
Voi. 42— No. 22. 


futile. 





Some of the best lawyers of the State agree with us. 
We are quite willing to listen to reason in opposi- 
tion, but we have heard none as yet from the news- 
papers. 


Mr. J. A. Waldron, of the Albany Journal, 
contributes to the New York Dramatic Mirror a 
refutation of Mr. Donnelly’s idiotic theory that 
Bacon wrote Shakespeare’s plays, which will interest 
lawyers, because Donnelly’s argument is based in 
considerable measure on the assumption that the 
author of the plays must have been a lawyer, and 
that Shakespeare was never in a lawyer’s office. The 
law of ‘*The Merchant of Venice” was so absurd 
that Bacon could never have brought himself to 
utter it or adopt it. Mr. Waldron points out that 
Nash speaks of Shakespeare as one who had left 
‘‘the trade of a Noverint” for play-writing, and 
that the term ‘‘ Noverint”” was in those days popu- 
larly used to describe a lawyer’s clerk. Lord Camp- 
bell also says there is some evidence that Shakes- 
peare was an attorney’s clerk. The scarcity of 
Shakespeare’s handwriting is explainable on the 
theory of its destruction in the great fires of London 
and Stratford. There is very little of Spencer’s 
handwriting extant, notwithstanding the modern 
‘*Spencerian System of Penmanship.” Moliere’s 
handwriting is so rare as to be almost priceless. As 
to the “illiterate ” character of Shakespeare’s few ex- 
tant signatures, it may be said, that judged by these, 
his handwriting could not have been much worse 
than that of many great men of modern times. He 
could hardly have written a more illegible hand than 
Choate or Beach. Mr. Waldron observes: ‘‘As to 
the meagerness of personal history of Shakespeare, 
Richard Grant White says: ‘We know more of 
William Shakespeare before he was forty years old 
than of Oliver Cromwell at the same age; than the 
Greeks knew of Zschylus, the father of their trag- 
edy, or of Aristophanes, the father of their comedy, 
two centuries after they died.’ And Hallam cites 
the even greater lack of record of Spencer’s life.” 
But the strongest point in Mr. Waldron’s argument 
is an original one based upon the additions to the lan- 
guage made by Shakespeare and Bacon respectively. 
He says: 

“Another argument made by Mr. Donnelly against 
Shakespeare—and it suggests his Baconian trend—is 
that the writer of the plays ‘added five thousand new 
words’ to the English language; and therefore, as be- 
fore, that the writer was not Shakespeare. Was Bacon 
the writer? A little examination will dispose of this 
matter. 

‘** Shakespeare’s originality and invention—or the 
originality and invention of the man who wrote the 
plays—must have been as notable in the linguistic asin 
all else. Bacon, of course, must submit to the same 
tests that are applied to Shakespeare. * * * Asa 
matter of fact, Bacon’s acknowledged writings—those 
on which he was willing to rest his literary reputation 
—are quite as voluminous as Shakespeare's. Bacon 
never has been accused of curbing his imagination, or 
restraining his literary ingenuity, or repressing his cre- 
ative faculty in these proudly declared works. If he 
was a maker of language, it would be as apparent in bis 
unquestioned writings as in the plays if he wrote them. 

**Mr. Donnelly’s statement that ‘the writer of the 
Shakespeare plays* added five thousand words to the 
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English language is made on the authority of the 
scholars who are preparing the new English dictionary, 
estimated on an examination of the first two hundred 
pages of that work. Did it not occur to the ingenious 
deviser of cryptograms and cometary theories that it 
would be a very good test of his whole Baconian device 
to note the relative degrees in which the English lan- 
guage is indebted to Shakespeare and Bacon by a like 
examination. 

* The first two hundred pages of the ‘Century Dic- 
tionary,’ a work now making in this country, which 
many American scholars will be willing to submit toa 
comparison with any lexicon, reveal something bearing 
on this proposition quite as startling as Mr. Donnelly’s 
cipher, and far more suggestive, significant and con- 
clusive. 

‘In these two hundred pages of the ‘ Century Dic- 
tionary ’ the credits to Francis Bacon number twenty- 
nine, while the authoritative references to William 
Shakespeare number three hundred and fifty-three! 

“ What does a cryptogram, a puzzle, an accident or 
a trick or coincidence of typography amount to when 
set by the side of such a fact ?’”’ 

We are inclined to believe that this last blow will 
effectually put Mr. Donnelly ‘‘to sleep,” and that 
he would better confine himself to his remarkable 
theory of comets or to imposing himself on Minne- 
sota as governor. In these ‘‘ tidal-wave” times he 
may possibly get himself elected, but it will never 
be by the votes of his converts to his Baconian theory. 


The Green Bag for November has a superb full- 
page likeness of Mr. Justice Miller, in which shine 
all the greatness and dignity of the lamented jurist’s 
nature. The leading article, on the ‘‘ Highest 
Courts of Law in New Hampshire,” by Mr. Charles 
R. Corning, is remarkably interesting. New Hamp- 
shire is a little State, but it has brought forth great 
men and great lawyers and judges. This sketch 
shows that her courts have had a very stormy and 
revolutionary history. The biographer has plenty 
to say of Chief Justice Doe, but we should much 
have enjoyed a likeness of him. Mr. Corning cer- 
tainly estimates him at his full worth, but we doubt 
whether his estimate will be universally accepted. 
The chief justice is a writer of great learning and 
vigor, but when we read his famous judgments in 
the mink case, on exemplary damages, and the relig- 
ious society case, we mentally exclaimed, *‘ Some- 
thing too much of this.” We think we should pre- 
fer in the long run that six-line opinion of his 
spoken of by the biographer. There are a few 
humorous touches in the article. Of Judge Parker 
he says: ‘‘ Joel Parker seems to have had an inborn 
disposition to trip up the unwary, and it began 
when he was a youngster. It is related that when 
he was a boy he was a member of the militia; and 
one day, as the orderly-sergeant was slowly going 
down the company front marking absentees, young 
Joel slyly thrust his musket between the non-com- 
missioned legs, and sent the follow sprawling. All 
through his life he stood ready to dispute with any 
one as to matters that seem too trifling for serious 
thought, and yet in his hands they became aimost 
mighty.” Of Judge Perley: ‘‘ Rufus Choate said 
of him that he knew more law than any other law- 
yer in New England; and he might have added 





that he knew more of every thing that could be 
learned than any other lawyer in New England. 
After graduating at Dartmouth, he remained jp 
the college as tutor for several years, and his 
classical learning was at that time accounted sip- 
gularly wide and exact. While Latin and Greek 
were his life-long companions, the modern lan. 
guages found in him a devoted lover. He 
read every thing, and his prodigious memory never 
failed to store away the riches of his acquisitive 
mind. His reading often followed the most unex. 
pected subjects, and this was illustrated one mor. 
ing when, overhearing his students discussing horse- 
racing, he forthwith delivered a lecture on the 
famous steeds of history, and wound up by giving 
accurate histories of the celebrated racers of the 
present day, their pedigrees and their records. And 
yet Judge Perley never drove a horse fifty miles in 
his life. * * * Judge Perley was an admirable 
whist-player, playing the game precisely as he 
worked at law, tolerating no idle chatter, but insist- 
ing on strict discipline and attention. With him 
whist was merely another mental process. He 
enjoyed good stories, and in his earlier days a song 
by Counsellor Perley was one of the treats of the 
evening. * * * When ex-President Pierce, 
whose position during war times was hardly as pro- 
nounced as his own, proffered a contribution to a 
soldier’s charity, the judge testily exclaimed, ‘ Late, 
reluctant and unimportant.’”’ Of Judge Cushing: 
‘‘Aside from his learning in his profession, he wasa 
ripe scholar in polite literature, and an hour with 
him was always to be remembered. His taste for 
music was almost a passion, and for many years he 
presided at the organ of his village church. It 
must have been a novel sight to behold the learned 
and venerable chief justice, his white locks falling 
on his coat, bending and swaying over the key- 
board of pianos and organs.” 


It seems that the ‘‘hayseeds” in Kansas have 
elected a judge who is not a lawyer. Some of the 
newspapers ask what the lawyers are going to do 
about it. We will tell them —they will probably 
in most cases agree not to try their cases before him. 
Thus he will easily earn his salary. But it is said 
that his ‘‘constitooents”’ are going to send him to 
a law school. This seems an unworthy giving-in on 
their part. Send him here to our law school, and 
we will soon show him how much he has to learn. 


The Solicitors’ Journal speaks of Lord Justice 
Cotton’s ‘‘indisposition to go beyond the exact 
point brought forward for decision.” We wish he 
would come to this country. The bar would accord 
him a hearty welcome, and regard him as a com- 
mendable judicial rara avis. 


In connection with our remarks a fortnight agoon 
judicial salaries we meant to cite the opinion of Mr. 
Bryce, who is certainly an unprejudiced observer, 
that the smallness of the salaries in this country has 
kept the highest talents off the bench in recent days. 
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GOOK’S CRIMINAL AND PENAL CODES. 





ENTIRELY NEW 


COE OF CRIMINAL PROCEDURE 


AND PENAL CODE. 


IN ONE VOLUME. 


COMPLETE TO DATE. 


COPIOUSLY ANNOTATHD, FULLY INDEXED. 





WitTtTtHet FoRnmMws. 


By JOHN TFT Cook. ; 





It is the only work of its kind which fully covers the ground. 
The forms given will be found full and complete in every respect: atid adapted to 


every emergency. 


The publisher is confident that this Entirely New Work will better meet the wants of the 
profession than any code yet published. Great care has been taken in verifying all citations and 
the book can be relicd on as thoroughly accurate. 

The work contains about 1000 Octavo pages, printed and bound in best law book style. 


79 CHAPEL STREET, CORNER MAIDEN LANE, | 


A.LBany, N. Y., October 15th, 1890. j 


Hon, NATHANIEL C. MOAK writes: 


H. B. Parsons, Esq., 

Drzar Sin—I have examined Mr. Cook’s Annotated Codes of 
Criminal Procedure and Penal Code and find them all I anticipa- 
ted. Whatever Mr, Cook does is so well done that I anticipated 
an excellent edition, but he has expended more labor on the 
volumes than I expected and made them a vade mecum of crimi- 
nal law, without which no judge, lawyer or magistrate 
can safely take up or examine a criminal question or 
case. Yours, &c., N. C. MOAK. 


FROM THE NEW YORK LAW JOURNAL. 


This volume is supposed to be a new and improved edition of 
Mr. Donnan’s well known annotated Criminal Codes, and the 
publisher seems to lay great stress on that fact; but.this is 
entirely unnecessary, as it is a very much better book in 
hy meg than Mr. Donnan’s, whose principal merit 
was that it was first in time (which in the law book trade, as in 
eautty, is first in right), and which took possession of the field 

kept it. 


Mr. Donnan’s work, * * * while it was not without merit 
had the very grave fault of citing old cases, very often decided 
under the previous laws, differing in essentials from the new 
Codes. The result was that it was not always safe to follow the 
authorities. * * 


_ We think, therefore, it is a mistake to claim for this book that 
itis the suecessor of Mr. Donnan’s, inasmuch as it has a very 
complete collection of all the cases decided in the last 
nine years, not only those of this State, which are 
directly applicable to the Code, but also the cases 

other States. It contains cases as late as those in the 
Ped York, as, for instance the Kemmler case there re- 

~ 








Taking the book altogether, WE CAN SAFELY RECOMMEND IT AS 
A VERY VALUABLE COLLECTION OF CASES ON THE TWO CODES, 
which will be of use, not only to the criminal lawyer, but to the 
civil practitioner, who has occasionally to look up a point of 
criminal law. * * * * # 


FROM ALI:ANY LAW JOURNAL. 


Practitioners in this State and students elsewhere will find the 
Penal Code and the Code of Criminal Procedure, as in force at this 
date, annotated by Mr. John T. Cook, and published by H. B. 
Parsons of this ag. veez useful aids. Mr. Cook has bestowed a 
great amount of labor on the references, and in addition to New 
York decisions, cites decisi in other States, the American 
Decisions, American Reports and American State Reports, and 
articles ia law magazines and journals. Mr. Cook is one of the 
most experienced, industrious, and capable law editors in this 
country, and in these two vol gives admi evidence of 
comprehensive researches and accurate discrimination, which have 
made this edition substantially new and independent of former 
issues of this standard work. 








- ScHENEcTADY, November 5th, 1890. 


Dear Sir—I know Mr. Cook’s accuracy and thoroughness as 
an annotator so well, that I shall have recourse to his Code of 
Criminal Procedure and Penal Code in full confidence that he 
has cited in the proper place all the authorities which 
ought to be there. 

Truly yours, . 


J.S. LANDON, (Justice Supreme Court.) 
SHouarie, November 11th, 1890. 





H. B. Paxsons, Esq., 

My Dear Str—1 have examined your “Code of Criminal Pro- 
cedure’ with notes, and forms; and regard it as a book of 
real value both to the bar and bench, the need of which 
has been felt by all who have been charged with the execution of 
our Penal and Crimina! Codes. 

Very truly yours, 
8S. L. MAYHAM, (Justice Supreme Court. ) 


PRICE, 85.00 NET. 





The New Annotated Code of Criminal Procedure and Penal Code (in one vol.), and 
Throop’s New York Justice’s Manual, contain all the law, together with all the forms needed 


bya Justice of the Peace in Civil or Criminal Proceedings. 


When both books are sent 


together to one address, they will be furnished for $9.00. 





Aopreess FX. B. PARSONS, 


Law Publisher, 


‘ 


39 Columbia St., ALBANY, N. Y. 


aa aoe Bae Cea eS eee. ee oe See eS Se Se Se OF ee re ee) ee ee ee el 



















THE ALBANY LAW JOURNAL. 


427 

















NOTES OF CASES. 

N Hamilton v. Jones, Supreme Court of Indiana, 
September 24, 1890, it was held that under the 
Revised Statutes of Indiana of 1881, section 284, 
which provides that ‘‘ where the death of one is 
caused by the wrongful act or omission of another, 
the personal representatives of the former may main- 
tain an action against the latter,” such action cannot 
be maintained against the personal representatives 
of the wrong-doer after his death. The court said: 
“Qur attention has not been called to any decision 
of this court directly in point; but uniformly so far 
as we have discovered, the question involved has 
been decided adversely to the plaintiff in all those 
States where it has arisen. Thus in Hegerich v. Ked- 
die, 99 N. Y. 258, an action brought by an adminis- 
tratrix to recover damages for the death of her 
intestate, which was caused by the alleged negli- 
gence of defendant’s testator, it was held, after 
most careful and-elaborate examination, that the 
action abated. In this case Yertore v. Wiswall, 16 
How. Pr. 8, cited and relied on by the appellant, 
was overruled and distinguished. Ott v. Kaufman, 
68 Md. 56, was an action by a husband to recover 
damages for an assault and battery on his wife, 
whereby he lost her services, and was obliged to 
expend money for medical and other attendance 
upon her. Quoting the language of Lord Mansfield 
that ‘the wrong and the wrong-doer were buried 
together,’ the court held that under the Maryland 
statute the action did not survive. In New York, 
under a statute which provides, in substance, that 
actions for wrongs done to the ‘ property, rightsand 
interests of another shall survive, and not abate by 
the death of the plaintiff or defendant,’ it has been 
held that where a wife was injured through the neg- 
ligence of another an action brought by the hus- 
band to recover damages for loss of services, and 
for expenses incurred for medical attention, did 
not abate on the death of the plaintiff, for the rea- 
son that the injury, though to the person of the 
wife, affected the property rights and interests of 
the husband. Cregin v. Railroad Co., 75 N. Y. 192; 
83 id. 596. Russell v. Sunbury, 37 Ohio St. 372, was 
an action against the estate of a deceased person for 
wrongfully causing the death of another, and it 
was held that the right to commence an action for 
wrongfully causing death, under the statute of that 
State, which required compensation for causing 
death by wrongful act, neglect or default, abates by 
the death of the wrong-doer. Moe v. Smiley, 125 
Penn. St. 136, was an action against an estate to 
recover damages for killing the plaintiff's intestate, 
and it was held that an action for damages, given 
by the statute of Pennsylvania to the widow, chil- 
dren or next of kin of one whose death had been 
occasioned by unlawful violence or negligence, 
could not be maintained against the executor or 
administrator of the wrong-doer, notwithstanding 
an express provision of the Constitution of the State 
which declared, in effect, that in case of injuries 
resulting in death the cause of action should sur- 
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vive. Speaking of the constitutional provision, the 
court said: ‘This provision plainly means that in 
such cases the right of action shall survive to the 
personal representatives of the injured party; not 
that the action may be brought against the executor 
or administrator of the person whose violence or 
negligence occasioned the injury. In other words, 
it is the cause of action, not the liability, that sur- 
vives,’ Statutes in derogation of the common law 
are to be strictly construed, and one who seeks to 
maintain an action which was within the prohibi- 
tion of the common law must be able to point to a 
statute which in plain and explicit terms authorizes 
the action to be maintained. A plaintiff who sues 
on a right of action given by statute must present a 
case clearly within the statute which creates the 
right. The language of section 284 seems to repel 
any implication that the personal representative of 
one whose death had been caused by the wrongful 
act or negligence of another might maintain an 
action against the administrator or other personal 
representative of the wrong-doer. The language of 
the statute is as follows: ‘Where the death of one 
is caused by the wrongful act or omission of another 
the personal representatives of the former may 
maintain an action against the latter,’ etc. The 
effect of this statute is to limit and restrain the pro- 
ceedings which may be maintained by the personal 
representatives of the person whose death has been 
occasioned by the wrongful act or omission of 
another to an action against the latter. It is not 
admissible for the court, by mere construction, to 
add to the language of the statute so as to authorize 
an action to be maintained against the latter, and 
in case of his death, against his personal representa- 
tive. In respect to the persons by or against whom 
actions like the present may be maintained, and the 
time within which they must be commenced, sec- 
tion 284 is definite, explicit and complete within 
itself. This section is neither enlarged nor dimin- 
ished in any respect by reference to other sections 
regulating the survival or limitation of actions. As 
is in effect said of a similar statute in Hegerich v. 
Keddie, supra, the plain implication from its lan- 
guage is at war with the idea that the Legislature 
intended to create a cause of action enforceable 
against, as well as by, the representatives. As has 
often been declared, the section under examination 
gives a new right of action, one altogether unknown 
to the common law. It specifies in terms by whom 
the action is to be brought, against whom it may be 
maintained; prescribes the time within which it 
must be commenced; limits the amount of the dam- 
ages which may be recovered; and designates the 
persons to whose exclusive benefit it shall inure. 
Since by the common law the liability of one who 
injured the person of another came to an end with 
the death of the wrong-doer, and inasmuch as the 
statute which gives the right of action does not ex- 
tend the liability to the personal representative, or 
to the estate, of the person who committed the 
injury except in cases where an interest in the sub- 





ject-matter of the action passed to the estate, it 
must result inevitably that the action abates at the 
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death of the wrong-doer. It is not deemed neces- 
sary to give particular attention to that feature of 
the argument on appellant’s behalf which seeks to 
maintain the proposition that the statute creating 
the right of action gives a vested property interest 
to the widow and children, or next of kin, in the 
life, or rather, in the death, of a husband, father 
or relative, and that hence the action did not abate 
according to the rules of the common law. This 
argument is built, so far as it is supported by 
authority, upon the case of Yertore v. Wiswall, supra. 
The doctrine of that case has been discussed again 
and again, and no court has been more em- 
phatic in its disapproval than the Court of Ap- 
peals of the State in which it was first enun- 
ciated.” 

In Brook v. Latimer, Supreme Court of Kansas, 
October 11, 1890, it was held that parol evidence is 
admissible to show that a promissory note for the 
payment of $10,000, executed by a daughter to her 
father, who is living, payable on demand, was exe- 
cuted by the daughter and received by the parent 
as a mere receipt or memorandum of an advance- 
ment made by the parent to the child, with the 
mutual understanding that payment would never be 
enforced. The court said: ‘‘An advancement is an 
irrevocable gift by a parent to a child in anticipa- 
tion of such child’s future share of the parent’s 
estate. In many of the States their statutes pre- 
scribe what evidence is necessary to establish the 
fact of advancement, as in Maine, Massachusetts 
and Vermont, where there shall be a declaration to 
that effect in the grant or gift of the parent, or a 
charge by the intestate, or an acknowledgment in 
writing by the child. In some of the States where 
there are no statutory provisions like those cited 
from Maine, Massachusetts and Vermont, it has been 
held that the declarations of the parent before, after 
and at the time of the transaction are admissible in 
evidence to show the intention to make an advance- 
ment. Mitchell v. Mitchell, 8 Ala. 414; Autrey v. 
Autrey, 37 id. 614; Butler v. Insurance Co., 14 id. 
777; Merrill v. Rhodes, 37 id. 449; Smith v. Smith, 
21 id. 761; Fennell v. Henry, 70 id. 484; Phillips v. 
Chappell, 16 Ga. 16; Dillman v. Cox, 23 Ind. 440; 
Woolery v. Woolery, 29 id. 249; Middleton v. Middle- 
ton, 31 Iowa, 151; Cecil v. Cecil, 20 Md. 153; Graves 
v. Speciden, 46 id. 527; Kingsbury’s Appeal, 44 Penn. 
St. 460; Morris v. Morris, 9 Heisk. 814; Watkins v. 
Young, 31 Gratt. 84. Our statute provides ‘that 
property given by an intestate, by way of advance- 
ment, to an heir, shall be considered part of the 
estate, so far as regards the division and distribu- 
tion thereof, and shall be taken by such heir toward 
his part of the estate at what it would now be 
worth, if in the condition in which it was so given 
him; but if such advancement exceeds the amount 
to which he would be entitled, he cannot be required 
to refund any portion thereof.’ Comp. Laws Kans,, 
§§ 2264, 2265. These statutory provisions render us 
no aid in the solution of the question we are con- 
sidering, as they establish no rule of evidence by 





which the fact of advancement can be shown, 
While there are numerous decisions of this court 
contained in almost every volume of our reports 
upon questions affecting the admission of parol tes. 
timony to vary or contradict the express terms of q 
written contract, the exact question here presented 
has not been discussed or decided. The various 
cases in this State alluded to in the briefs of coun- 
sel do not, in our judgment, in any way indicate or 
control the decision of the case at bar. The ques- 
tion of advancement in all cases is entirely depend- 
ent on the intention of the donor. That intention 
can be best ascertained by the declarations of the 
parent at the time of the transaction, and by his acts 
done and performed in pursuance of his declara. 
tions. In many cases his declarations made prior 
to the advancement, or his statements made there- 
after, are admissible to establish the fact. It may 
be established by the adoption of a particular rule 
or system in the treatment of his children with 
respect to gifts or loans of money, or by a general 
policy adopted with reference to his donations to 
the members of his family. The doctrine of 
advancement is in aid of that equal and impartial 
distribution of the estate of an intestate that has 
become the fixed policy of this State by long-con- 
tinued statutory enactment, so that equality between 
the heirs is equity as well as statutory command. 
We do not deem the admission of evidence tending 
to show that a promissory note, absolute by its 
express terms, is a mere evidence of an advance- 
ment by a parent to a child, to be a violation of that 
rule of evidence that forbids a written instrument 
to be varied or contradicted by parol. The numer- 
ous reported cases, including deeds that recite a 
moneyed consideration, bonds under seal and prom- 
issory notes in absolute terms, justify the admission 
of such evidence, on the principle that the conside- 
ration recited in the instrument is always subject to 
judicialinquiry. This court is usually liberal in the 
application of the rule that permits such inquiry. 
In almost every reported case in which the con- 
trolling question was whether or not such parol evi- 
dence was admissible to show that some written 
instrument of indebtedness taken by a parent from 
a child was in fact a mere receipt or memorandum 
of an advancement, it is held that such evidence 
should be received. This case however differs from 
all the reported cases that have been cited, or that 
we have examined, in this respect. The parent that 
made the advancement is still alive, and is now 
insisting that the memorandum or receipt showing 
the amount of the advancement at the time it was 
made is both prima facie and conclusive evidence of 
adebt. We have already stated that an advance- 
ment is an irrevocable gift, and it has been repeat- 
edly held that a donor cannot change an advance- 
ment into a debt or trust. Haverstock v. Sarbach, 1 
Watts & S. 390; Miller's Appeal, 81 Penn. St. 887; 
Sherwood v. Smith, 23 Conn. 516; Arnold v. Barrow, 
2 Pat. & H. 1; Dudley v. Bosworth, 10 Humph. 9; 
Thompson's Appeal, 42 Penn. St. 345; Cleaver Vv. 
Kirk, 3 Metc. (Ky.) 270.” 
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CONSTITUTIONAL LAW—ORDINANCE REGU- 
LATING LIQUOR LICENSES. 


UNITED STATES SUPREME COURT, NOV. 10, 1890. 


CROWLEY V. CHRISTENSEN. 

An ordinance of a city which enacts that no person shall sell 
intoxicating liquor, in quantities less than one quart, with- 
out the written consent of a majority of the board of po- 
lice commissioners, and thatif they refuse such consent, 
they shall grant it upon the written recommendation of 
not less than twelve citizens owning real estate in the 
block or square in which said dealer's business is to be 
carried on, violates no provision of the Federal Constitu- 
tion. 

HIS is an appeal from an order of the Circuit Court 
of the United States forthe Northern District of 

California discharging, on habeas corpus, the petitioner 
for the writ. the appellee here, from the custody of the 
chief of police of the city and county of San Francisco, 
by whom he was held under a warrant of arrest issued 
by the Police Court of that municipality, upon a charge 
of having engaged in and carried on in that city the 
business of selling spirituous, malt and fermented liq- 
uors and wines in less quantities than one quart, with- 
out the license required by the ordinance of the city 
and county. The ordinance referred to provides that ev- 
ery person who sells such liquors or wines in quantities 
less than one quart shall be designated as ‘‘a retail liq- 
uor dealer” and as ‘‘a grocer and retail liquor 
dealer,” and that no license as such liquor dealer, after 
January 1, 1886, ‘‘shall be issued by the collector of 
licenses, unless the person desiring the same shall have 
obtained the written consent of a majority of the board 
of police commissioners of the city and county of San 
Francisco to carry on or conduct said business; but, in 
case of refusal of such consent, upon application, said 
board of police commissioners shall grant the same 
upon the written recommendation of not less than 
twelve citizens of San Francisco owning real estate in 
the block or square in which said business of retail liq- 
vor dealer or grocery and retail liquor dealer is to be 
carried on ;’’ and that such license shall be issued fora 
period of only three months. The ordinance further 
declares that any person violating this provision shall be 
deemed guilty of a misdemeanor. 

The Constitution of California provides, in the elev- 
enth section of article 11, that “ any county, city, town 
or township may make and enforce within its limits all 
such local, police, sanitary and other regulations as are 
hot in conflict with general laws.”’ 

The petitioner had, previously to June 10, 1889, car- 
tied on the business of retail liquor dealer in San Fran- 
cisco for some years, under licenses from the board of 
Police commissioners, but his last license was to expire 
on the 17th of that month. Previously to its expira- 
tion he was informed by ttze police commissioners that 
they had withdrawn their consent to the further issue 
ofalicense to him. He afterward tendered to the col- 
lector of license fees, through which officer it was the 
Practice of the board to issue the licenses, the sum re- 
quired for a new license, but the tender was not ac- 
cepted, and his application for a new license was re- 
fused. He then applied to the police commissioners 
for a hearing before them on the question of revoking 
their consent to the issue of a further license to him. 
Such hearing was accorded to him, and the time fixed 
for it was the 24th of June. But, before any hearing 
was had, he was arrested upon a warrant of the Police 
Court upon the charge of carrying on the business of a 
retail liquor dealer without a license. He then ob- 
tained from the Supreme Court of the State a writ 
ot habeas corpus to be discharged from the arrest, but 
that court, on the 2d of August, 1890, held the ordi- 
nance valid and remanded him to the custody of the 
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chief of police. He then applied for the allowance of 
an appeal from this order to the Supreme Court of the 
United States, but it was refused by the chief justice 
of the State court, and the associate justice of the Su- 
preme Court of the United States assigned to the cir- 
cuit, who could have allowed the appeal, was absent 
from the State. On the 7th of August following a new 
complaint was made against the petitioner, charging 
him with unlawfully engaging in and carrying on in 
San Francisco the business of a retail liquor dealer 
without a license under the ordinance of the city and 
county. Upon this complaint a warrant was issued 
under which he was arrested. He thereupon applied 
to the Circuit Court of the United States for a writ of 
habeas corpus, which was issued. 

In return to the writ, the chief of police, the appel- 
lant here, stated that he held the petitioner under the 
warrant mentioned by the petitioner and several other 
warrants issued by the Police Court of the city and 
county, upon different charges, made at different times, 
of his conducting and carrying on the business of a re- 
tail liquor dealer in San Francisco without a license, as 
required by the ordinance of the city and county. He 
also stated, among other things, that a further license 
to the petitioner was refused by the police commis- 
sioners, because they had reason to believe that the 
business was carried on by him under his existing li- 
cense in such a manner as to be offensive and violative 
of the criminal laws of the State and of the rights of 
others. In support of this charge it was averred that 
in that business the petitioner was assisted by one 
whom he represented and claimed to be his wife, and 
that she had on one occasion stolen $160 from a person 
who visited his saloon, and been convicted of the 
offense in the Superior Court of the city and county, 
and sentenced to be imprisoned for one year, and on 
another occasion had stolen a watch and a scarf-pin 
from a person at the saloon, and was held to answer 
for the charge. It was also averred that there were 
more than sixteen citizens of San Francisco owning 
real estate in the block on which the petitioner carried 
on his business. It does not appear that on the hear- 
ing of the application any proof was offered of the facts 
alleged either in the petition or in the return. The 
case was heard upon exceptions or demurrer to the re- 
turn. To that part respecting the alleged larcency by 
the wife and her conviction, the demurrer was on the 
ground that the return also showed that an appeal had 
been taken from the conviction, which was then pend- 
ing, and that she might be acquitted of the offense 
charged. 

Several objections were urged by the petitioner to 
the ordinance. Some of them were of atechnical char- 
acter, and could not be considered. Of the others only 
one was noticed, which was, that by it ‘‘the State of 
California, by its officers, denies to him the equal pro- 
tection of the laws, and makes and enforces against 
him a law which abridges his privileges and immuni- 
ties as a citizen of the United States,” contrary to the 
14th amendment of the Constitution of the United 
States. 

The court held that the ordinance made the business 
of the petitioner depend upon the arbitrary will of 
others, and in that respect denied to him the equal 
protection of the laws, and accordingly ordered his 
discharge. 43 Fed. Rep. 243. From the order the case 
is brought to this court by appeal under sections 763 
and 764 of the Revised Statutes, this latter section as 
amended by the act of March 3, 1865, chapter 353. 23 
Stat. 437. 


Fietp, J. It is undoubtedly true that it is the right 
of every citizen of the United States to pursue any 
lawful trade or business, under such restrictions as are 
imposed upon all persons of the same age, sex and con- 
dition. The possession and enjoyment of all rights 
are subject to such reasonable conditions as may be 
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deemed by the governing authority of the country es- 
sential to the safety, health, peace, good order and 
morals of the community. Even liberty itself, the 
greatest of all rights, is not unrestricted license to act 
according to one’s own will. It is only freedom from 
restraint under conditions essential to the equal en- 
joyment of the same right by others. It is then liberty 
regulated by law. The right to acquire, enjoy and 
dispose of properiy is declared in the constitutions of 
several States to be one of the inalienable rights of 
man. But this declaration is not held to preclude the 
Legislature of any State from passing laws respecting 
the acquisition, enjoyment and disposition of property, 
What contracts respecting its acquisition and disposi- 
tion shall be valid and what void or voidable; when 
they shall be writing and when they may be made 
orally; and by what instruments it may be conveyed 
or mortgaged are subjects of constant legislation. And 
as tothe enjoyment of property, the rule is general 
that it must be accompanied with such limitations as 
will not impair the equal enjoyment by others of 
their property. Sic utere tuo ut alienum non ledas is a 
maxim of universal application. 

For the pursuit of any lawful trade or business, the 
law imposes similar conditions. Regulations respect- 
ing them are almost infinite, varying with the nature 
of the business. Some occupations by the noise made 
in their pursuit, some by the odors they engender, and 
some by the dangers accompanying them, require regu- 
lations as to the locality in which they shall be con- 
ducted. Some by the dangerous character of the arti- 
cles used, manufactured or sold require, also, special 
qualifications in the parties permitted to use, manu- 
facture or sellthem. All this is but common knowl- 
edge, and would hardly be mentioned were it not for 
the position often taken, and vehemently pressed, that 
there is something wrong in principle and objection- 
able in similar restrictions when applied to the busi- 
ness of selling by retail, in small quantities, spirituous 
and intoxicating liquors. It is urged, that as the liq- 
uors are used as a beverage, and the injury following 
them, if taken in excess, is voluntarily inflicted and is 
confined to the party offending, their sale should be 
without restrictions, the contention being that what a 
man shall drink, equally with what he shall eat, is not 
properly matter for legislation. 

There is in this position an assumption of a fact 
which does not exist, that when the liquors are taken 
in excess the injuries are confined to the party offend- 
ing. The injury, it is true, first falls upon him in his 
health, which the habit undermines; in his morals, 
which it weakens, and in the self-abasement which it 
creates. But, as it leads to neglect of business and 
waste of property and general demoralization, it affects 
those who are immediately conuected with and de- 
pendent upon him. By the general concurrence of 
opinion of every civilized and Christian community, 
there are few sources of crime and misery to society 
equal to the dram-shop, where intoxicating liquors, in 
small quantities, to be drunk at the time, are sold in- 
discriminately to all parties applying. The statistics 
of every State show a greater amount of crime and 
misery attributable to the use of ardent spirits ob- 
tained at these retail liquor saloons than to any other 
source. The sale of such liquors in this way has there- 
fore been, at all times, by the courts of every State, 
considered as the proper subject of legislative regula- 
tion. Not only may a license be exacted from the 
keeper of the saloon before a glass of his liquors can be 
thus disposed of, but restrictions may be imposed as 
to the class of persons to whom they may be sold, and 
the hours of the day, and the days of the week on 
which the saloons may be opened. Their sale in that 
form may be absoluteiy prohibited. It is a question 
of public expediency and public morality, and not of 
Federal law. The police power of the State is fully 





competent to regulate the business—to mitigate its 
evils or to suppress it entirely. here is no inherent 
right in a citizen to sell intoxicating liquors by retaj); 
it is not a privilege of a citizen of the State or of a citi. 
zen of the United States. As it is a business attendeg 
with danger to the community it may, as already said, 
be entirely prohibited, or be permitted under sugh 
conditions as will limit to the utmost its evils. The 
manner and extent of regulation rest in the discretion 
of the governing authority. That authority may vegt 
in such officers as it may deem proper the power of 
passing upon applications for permission to carry it 
on and to issue licenses for that purpose. It is a mat- 
ter of legislative will only. As in many other cases, 
the officers may not always exercise the power con. 
ferred upon them with wisdom or justice to the parties 
affected. But that isa matter which does not affect 
the authority of the State, or one which can be brought 
under the cognizance of the courts of the; United 
States. 

The Constitution of California vests in the munici- 
pality of the city and county of San Francisco the 
right to make “all such local, police, sanitary and 
other regulations as are not in conflict with general 
laws.’’ The Supreme Court of the State has decided 
that the ordinance in question, under which the peti- 
tioner was arrested and is held in custody, was thus 
authorized and is valid. That decision is binding upon 
us unless some inhibition of the Constitution or ofa 
law of the United States is violated by it. We do not 
perceive that there is any such violation. The learned 
circuit judge saw in the provisions of the ordinance 
empowering the police commissioners to grant or re 
fuse their assent to the application of the petitioner for 
a license, or, failing to obtain their assent upon appli- 
cation, requiring it to be given upon the recommenda- 
tion of twelve citizens owning real estate in the block 
or square in which his business as a retail dealer in liq- 
uors was to be carried on, the delegation of arbitrary 
discretion to the police commissioners, and to real es- 
tate owners of the block, which might be and was ex- 
ercised to deprive the petitioner of the equal protec 
tion of the laws. And he considers that his view in 
this respect is supported by the decision in Yick Wov. 
Hopkins, 118 U. 8. 356. 

In that case it appeared that an ordinance of the city 
and county of San Francisco passed in July, 1880, de- 
clared that it should be unlawful after its passage “ for 
any person or persons to establish, maintain or carry 
on a laundry within the corporate limits of the city 
and county of San Francisco without having first ob- 
tained the consent of the board of supervisors, except 
the same be Jocated in a building constructed eitherof 
brick or stone.”’ The ordinance did not limit the 
power of the supervisors to grant such consent, where 
the business was carried on in wooden buildings. It 
left that matter to the arbitrary discretion of the board. 
Under the ordinance the consent of the supervisors 
was refused to the petitioner to carry on the laundry 
business in wooden buildings, where it had been con- 
ducted by him for over twenty years. He had at the 
time a certificate from the board of fire wardens that 
his premises had been inspected by them, and upon 
such inspection they had found all proper arrange- 
ments for carrying on the business, and that all proper 
precautions had been taken to comply with the provis- 
ions of the ordinance defining the fire limits of the city 
and county; and also a certificate from the health offi- 
cer that the premises had been inspected by him, aud 
were properly and suffiviently drained, and that all 
proper arrangements for carrying on the business of 4 
laundry without injury to the sanitary conditions of 
the neighborhood had been complied with. The lim- 
its of the city and county embraced a territory some 
ten miles wide by fifteen or more in length, much of it 
being occupied at the time, as stated by the Circuit 
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judge, as farming and pasture lands, and much of it 
being unoccupied sand-banks, in many places without 
puildings within a quarter or half a mile of each other. 
Itappeared also that, in the practical administration 
of the ordinance, consent was given by the board of 
supervisors to some parties to carry on the laundry 
pusiness in buildings other than those of brick or 
stone, but that all applications coming from the Chi- 
nese, of whom the petitioner was one, to carry on the 
pusiness in such buildings were refused. This court 
said of the ordinance: ‘‘It allows without restriction 
the use for such purposes of buildings of brick or 
stone; but, as to wooden buildings, constituting 
nearly all those in previous use, it divides the owners 
oroccupants into two classes, not having respect to 
their personal character and qualifications for the busi- 
ness, nor the situation and nature and adaptation of the 
puildings themselves, but merely by an arbitrary line, 
on one side of which are those who are permitted to 
pursue their industry by the mere will and consent of 
the supervisors, and on the other those from whom 
that consent is withheld, at their mere will and pleas- 
ure. And both classes are alike only in this, that they 
are tenants at will, under the supervisors, of their 
means of living. The ordinance therefore also differs 
from the not unusual case, where discretion is lodged 
by law in public officers or bodies to grant or withhold 
licenses to keep taverns or places for the sale of spirit- 
uous liquors, and the like, when one of the conditions 
is that the applicant shall be a fit person for the exer- 
cise of the privilege, because in such cases the fact of 
fitness is submitted to the judgment of the officer, and 
calls for the exercise of a discretion of a judicial na- 
ture.” , 

It will thus be seen that that case was essentially dif- 
ferent from the one now under consideration, the or- 
dinance there held invalid vesting uncontrolled discre- 
tion in the board of supervisors with reference to a 
business harmless in itself and useful to the commu- 
nity; and the discretion appearing to have been exer- 
cised for the express purpose of depriving the peti- 
tioner of a privilege that was extended to others. In 
the present case the business is not one that any per- 
son is permitted to carry on without a license, but one 
that may be entirely prohibited or subjected to such 
restrictions as the governing authority of the city may 
prescribe. 

It would seem that some stress is placed upon the alle- 
gation of the petitioner that there were not twelve per- 
sons owners of real property in the block where the 
business was to be carried on. This allegation is de- 
nied in the return, which alleges that there were more 
than sixteen such property-lholders. As the case was 
heard upon exceptions or demurrer to the return, its 
averments must be taken as true. At common law no 
evidence was necessary to support the return. It was 
deemed to import verity until impeached. Hurd 
Habeas Corpus, bk. 2, chap. 3, §§ 8, 9 and 10; Church 
Habeas Corpus, § 122. And this rule is not changed by 
any statute of the United States. It must therefore 
be considered as a fact in the case that there were 
More than sixteen owners of real estate in the block. 
But if the fact were otherwise, and there was not the 
number stated in the petition, the result would not be 
affected. If there were no property-holders in the 
block, the discretionary authority would be exercised 
finally by the police commissioners, and their refusal 
to grant the license is not a matter forreview by this 
court, as it violates no principle of Federal law. We 
however find in the return a statement which would 
fully justify the action of the commissioners. It is 
averred that in the conduct of the liquor business the 
Petitioner was assisted by his wife, and that she was 
twice arrested for larcenies committed from persons 
Visiting his saloon, and in one case convicted of the 
Offense and sentenced to be imprisoned, and in the 





other held to answer. These larcenies alone were a 
sufficient indication of the character of the place in 
which the business was conducted for the exercise of 
the discretion of the police commissioners in refusing 
a further license to the petitioner. 

The order discharging the petitioner must be re- 
versed, and the cause remanded with directions to take 
further proceedings in conformity with this opinion. 


—>___——. 


NUISANCE — GAS COMPANIES. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
OCT. 7, 1890. 


BoHAN Vv. Port Jervis Gas-Ligut Co.* 

In an action against a gas company for maintaining a nuisance 
by creating noxious odors, the existence of the nuisance 
establishes the vause of action, and it is not necessary to 
prove negligence on the part of the company in the se- 
lection of its machinery or in its methods of manufac- 
ture. 

Smells and odors that contaminate and pollute the air so as 
to substantially render the adjacent property unfit for 
comfortable enjoyment constitute a nuisance, and it is 
not necessary to a right of action that the adjacent owner 
be actually driven from his dwelling. 

A gas company is not exempted from liability for maintain- 
ing a nuisance by creating noxious odors in its manufac- 
ture of gas because it is incorporated under the laws of the 
State, when they do not confer upon corporations organ- 
ized under them the power of eminent domain. Such a 
company cannot locate its works where it will, and it 
rests under the same obligation as any other citizen to 
so use its manufactory property as not to create a 
nuisance, 

PPEAL from Supreme Court, General Term, 
Second Department. 

The amended complaint, after setting out the incor- 
poration of the defendant, and that it was, and for 
several years prior to the commencement of the action 
had been, engaged in the manufacture of gas, and that 
the plaintiff and defendant were owners of adjoining 
property, alleged ‘‘thut about the year 1880 the de- 
fendant erected a new tank for the purpose of its gas 
works on its said premises, the southern side of which 
stands within a few feet of plaintiff's premises; that 
about the year 1880 the defendant began to, and ever 
since has and still does, manufacture its gas at said works 
from naphtha, and that said tank was and still is used 
to store said naphtha, for the purposes aforesaid; that 
naphtha is an offensive, noxious, unhealthy and sick- 
ening mineral substance, destructive to the health and 
comfort of those required to be and remain in close 
proximity to it; that said fank was erected and is 
maintained in a negligent and unskillful manner, and 
by reason of the negligence and want of care upon the 
part of the defendant in the construction, use of and 
maintenance of said tank, * * * and alsd by rea- 
son of the erection and use of said tank and said 
works, and the negligent and unskillful manufacture 
of gas from naphtha, the defendant has since August, 
1880, and still does maintain a nuisance, injurious to 
the comfort and enjoyment of the plaintiff, and inju- 
rious to the rental value of the said premises. The de- 
fendant, in its answer, admitted the erection of the 
tank, and that it was engaged in manufacturing gas 
from naphtha, and alleged that it used naphtha be- 
cause it was more economical than coal, and denied 
negligence in the erection of its works, or in the con- 
duct of its business. It alleged that its business was 
carried on with all practicable care and skill, and by 
the use of the most approved machinery, and the em- 
ployment of skillful and competent persons; that it 
was engaged in a lawful business, authorized vy the 





* Affirming 45 Hun, 257. 
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statutes of the State; and that its gas was used in 
lighting the streets and public places of the village of 
Port Jervis; and that the consequences to the plaintiff 
therefrom were such as necessarily arose from the 
prosecution of its business. It appeared on the trial 
that defendant had been engaged in manufacturing 
gas on» the premises in question since 1860. Prior to 
1880, it manufactured gas from coal, but since August 
of that year allits gas was manufactured from naphtha. 
The plaintiff gave no evidence of negligence on the 
part of the defendant, either in the construction or 
maintenance of its works, or the conduct of its busi- 
ness. For the failure to give such proof, the defend- 
ant moved to dismiss the complaint, which was denied, 
and an exception was taken. Further facts appear in 
the opinion. 


Lewis E. Carr, for appellant. 
John W. Lyon, for respondent. 


Brown, J. The plaintiff made no complaint of the 
existence of a nuisance upon defendant’s property 
prior to 1880, when defendant first introduced the use 
of naphtha in the manufacture of its gas; and it wasa 
disputed question on the trial, upon which there was 
a strong conflict of testimony, whether the smells from 
the defendant’s works after it began to use naphtha 
were more offensive than when it used coal. This ques- 
tion, it must be assumed, the jury determined in favor 
of the plaintiff's contention. The court charged the 
jury, that to constitute a nuisance, it was essential 
that the smells and odors from the defendant’s works 
should be sufficient ‘‘to contaminate and pollute the 
air, and substantially interfere with the plaintiff's en- 
joyment of her property,” and that the question for 
them to determine was, “ did the odor pollute the air 
so as to substantially render plaintiff's property unfit 
tor comfortable enjoyment?’ An exception was taken 
by the defendant to this part of the charge. The rule 
stated by the learned trial judge was in accordance 
with all the authorities. If one carry on a lawful trade 
or business in such a manner as to prove a nuisance to 
his neighbor, he must answer in damages, and it is not 
necessary to aright of action that the owner should 
be driven from his dwelling; it is enough that the en- 
joyment of life and property be rendered uncomfort- 
able. Rex v. White, 1 Burr. 337; Smelting Co. v. Tip- 
ping, 11H. L. Cas. 642; Fish v. Dodge, 4 Den. 311; Cat- 
lin v. Valentine, 9 Paige, 575; Campbell v. Seamun, 63 
N. Y. 568; Cogswell v. New York, N. H. & H. R. Co., 
103 id. 10; Wood Nuis., § 497, and cases cited. 

It was claimed by the defendant, and the court re- 
fused a request to charge, ‘‘ that unless the jury should 
find that the works of the defendant were defective, 
or that they were out of repair, or that the persons in 
charge of manuiacturing gas at these works were un- 
skillful aud incapable, their verdict should be for the 
defendant;”’ and “that if the odors which affect the 
plaintiff are those that are inseparable from the manu- 
facture of gas with the most approved apparatus, and 
with the utmost skill and care, and do not result from 
any defects in the works, or from want of care in their 
management, the defendant is not liable.’’ An excep- 
tion to this ruling raises the principal question dis- 
cussed in the case. While every person has exclusive 
dominion over his own property, and may subject it 
tc such uses as will subserve his wishes and private in- 
terests, he is bound to have respect and regard for his 
neighbor’s rights. ‘The maxim, ‘sic wtere tuo ut 
alienum non ledas,” limits his powers. He must make 
a reasonable use of his property, and a reasonable use 
can never be construed to include those uses which 
produce destructive vapors and noxious smells, and 
that result in material injury to the property and to 
the comfort of the existence of those who dwell in the 
neighborhood. The reports are filled with cases where 





this doctrine has been applied, and it may be cong 
dently asserted that no authority can be produced 
holding that negligence is essential to establish a cause 
of action for injuries of such a character. A reference 
to a few authorities will sustain this assertion. [y 
Campbell v. Seamen, supra, there was no allegation of 
negligence in the complaint, and there was an allega 
tion of due care in the answer. There was no finding 
of negligence, and this court affirmed a recovery. Iy 
Heeg v. Licht, 80 N. Y. 579, an action for injuries arig. 
ing from the explosion of fire works, the trial court 
charged the jury that they must find for the defend. 
ant, ‘‘unless they found that the defendant carelessly 
and negligently kept the gunpowder on his premises,” 
And he refused to charge upon the plaintiff's request 
‘that the powder magazine was dangerous in itself to 
plaintiff, and was a private nuisance, and defendant 
was liable to the plaintiff whether it was carelessly 
kept or not.” There was a verdict for the defendant, 
and this court reversed the judgment, holding that the 
charge was erroneous. In Cogswell v. New York, N. 
H. & H. R. Co., supra, the Special Term found as facts 
that, in the construction of the engine-house and coal- 
bins, and in the use of its premises, the defendant ex- 
ercised due care, so far as the same was practicable, 
and it refused to find, upon plaintiff's request, “that 
in the construction of the engine-house, chimney, 
smoke-pipe and coal-bins, it had not exercised, and 
does not now exercise, such reasonable and proper care 
as was necessary not toinjure the plaintiff's property.” 
A judgment for the defendant was reversed, this court 
holding that the engine-house as used was a nuisance, 
and that it was not an answer to the action that the 
defendant exercised all practicable care in its manage- 
ment. In Gas Co. v. Murphy, 39 Penu. St. 257, the 
charge of the court and the refusals to charge were 
very similar to the charge in this case. The Supreme 
Court of Pennsylvania overruled the exceptions, hold- 
ing that negligence was not essential to a right of re- 
covery. To the same effect see Cleveland v. Gas-Light 
Co., 20 N. J. Eq. 201; Gus-Light, etc., Co. v. Thompson, 
39 Ill. 598; Wood Nuis. (2d ed.), § 583. 

The principle that one cannot recover for injuries 
sustained from lawful acts done on one’s own prop- 
erty, without negligence aud without malice, is well 
founded in the law. Every one has the right to the 
reasonable enjoyment of his own property, and so long 
as the use to which he devotes it violates no rights of 
others, there is no legal cause of action against bim. 
The wants of mankind demand that property be put to 
many and various uses and employments, and one may 
have upon his property any kind of lawful business; 
and so long as it is not a nuisance, and is not managed 
so as to become such, he is not responsible for any 
damage that his neighbor accidentally and unavoid- 
ably sustains. Such losses the law regards as damnum 
absque injuria ; and under this principle, if the steam- 
boiler on the defendant’s property, or the gas-retort, 
or the naphtha tanks, had exploded and injured the 
plaintiff's property, it would have been necessary for 
her to prove negligence on the defendant’s part to en- 
title her to recover. Losee v. Buchanan, 51 N. Y. 476. 
But where the damage is the necessary consequence of 
just what the defendant is doing, or is incident to the 
business itself, or the manner in which it is conducted, 
the law of negligence has no application, and the law 
of nuisance applies. Hay v. Cohoes Co., 2.N. Y. 159; 
McKeon v. See, 51 id. #0. The exception to the re- 
fusal to charge the first proposition above quoted was 
not therefore well taken. 

It is contended however by the defendant that the 
acts of the Legislature relating to gas companies are & 
protection from liability for consequential injuries 
flowing from the manufacture of gas, or the prosecu- 
tion of the business, when want of care forms no ele- 
ment of the cause of injury; and it is sought to apply 
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to this case the broad principle that that which the law 
authorizes cannot be a nuisance, although it may occa- 
sion damages to individual rights and property. The 
eases cited to sustain this proposition are ones where 
municipal corporations were engaged in grading and 
improving public streets and highways (Radcliff v- 
Mayor, etc., 4 N. Y.195; Transportation Co. v. Chicago, 
99 U. S. 635), or where the act causing the injury was 
done by corporations in the construction of works 
upon property acquired under the power of eminent 
domain. Bellinger v. Railroad Co., 23 N. Y. 42. In 
these cases, in doing the acts complained of, the de- 
fendants acted inthe performance of a public duty, 
imposed upon them by the Legislature, or in the exer- 
cise of a right conferred by law; and it is well settled 
that persons appointed or authorized by law to perform 
apublic duty, or to do acts of a public character, are 
not answerable for consequential damages, if they act 
within their jurisdiction, and with care and skill. 
Transportation Co. v. Chicago, supra, 641, and cases 
cited; Uline v. Railroad Co., 101 N. Y. 98; Conklin v. 
Railroad Co., 102 id. 107; Cooley Const. Lim. (5th ed.) 
@7let seq. and cases cited in notes. This principle can- 
not however be applied to cases like the one under 
consideration. The defendant is incorporated under 
chapter 37, Laws of 1848, which authorizes, in general 
terms, the creation of corporations for manufacturing 
and supplying illuminating gas. It acquired by that 
act its corporate life and character, and the power to 
purchase and hold such real and personal property as 
might be necessary to enable it to carry on its busi- 
ness. By section 18 of the act named it is given the 
power to lay its conductors through the streets of the 
city, village or town in which it is located, with the 
consent of the municipal authorities of such city, etc. ; 
and by chapter 311, Laws of 1859, it is required to fur- 
nish gas to any applicant within one hundred feet of 
its mains. It may be conceded that the business of 
manufacturing and distributing gas through the pub 

lic streets for public and private use is a business of a 
public character, and the individual possessing such 
right has a franchise granted by the State for a public 
object, and that it meets a public necessity, for which 
the State may make provision. But the State has not 
seen fit to confer upon the corporations formed under 
the act cited the power of eminent domain, and they 
cannot therefore locate their works where they will. 
In their ability to acquire real estate upon which to es- 
tablish their manufactory, they have no greater power 
than any citizen of the State; and having acquired 
property, they rest under the same obligation as other 
citizens to make a reasonable use of it, and to respect 
and regard the rights of their neighbors. The proposi- 
tion contended for by the learned counsel for the de- 
feudant has in recent years received full consideration 
in the courts of England and of this country, and the 
Tule is now established that the statutory authority 
which will justify an injury to private property, and 
afford immunity for acts which would otherwise be a 
nuisance, must be express, or must be a clear and un- 
questionable implication from powers expressly con- 
ferred; and it must appear that the Legislature con- 
templated the doing of the very act which occasioned 
the injury. Cogswell v. New York, N. H. & H. R. Co., 
103 N. ¥.10; Baltimore & P. R. Co. v. Fifth Baptist 
Church, 108 U. S. 317; Hill v. Managers, etc., L. R., 4 
Q. B. Div. 433; on appeal, Managers, etc., v. Hill, L. R., 
6 App. Cas. 193; Gas Co. v. Murphy, 89 Penn. St. 257; 
Eames v. Worsted Co., 11 Metc. (Mass.) 570; Com. v. 
Kidder, 107 Mass. 188. In Gas Co. v. Murphy, the Su- 
Preme Court of Pennsylvania said: ‘‘The principle 
ivoked applies only when an incorporation clothed 
with a portion of the State’s right of eminent domain 
takes private property for public use, on making proper 
compensation, and when such damages are not a part 
of the compensation required.” In Eames v. Worsted 


YiiM 





| Co., Chief Justice Shaw said: “The Mill Act affords 


no warrant or justification for erecting ur maintaining 
a nuisance.”” In Com. v. Kidder, in considering the 
effect of a statute authorizing the storing and manu- 
facturing of naphtha and petroleum, the Supreme 
Court of Massachusetts said: ‘*‘ The reasonable, if not 
necessary, inference is that it was not the intention of 
the Legislature to establish a new rulein this regard, 
but to leave the question whether the manufacturing is 
carried on in such places and in such a manner as to be 
unwholesome and offensive to the public, and on that 
account indictable as a nuisance, to be determined by 
the rules of the common law.” In Baltimore & P. R. 
Co. v. Fifth Baptist Church, it was said: ‘ The autior- 
ity of the company to construct such works as it might 
deem necessary and expedient for the completion and 
maintenance of its road did not authorize it to place 
them where it may think proper, without reference 
to the property and rights of others. Grants of privi- 
leges or power to corporate bodies like those in ques- 
tion confer no license to use them in disregard of the 
private rights of others, and with immunity for their 
invasion.’”? And in Managers, etc., v. Hill, Lord Wat- 
son said: ‘‘ Where the terms of the statute are not 
imperative, but permissive, when it is left to the dis- 
cretion of the persons empowered to determine 
whether the general powers committed to them shall 
be put in execution or not, I think the fair inference 
is that the Legislature intended that discretion to be 
exercised in strict conformity with private rights, and 
did not intend to confer license to commit nuisance in 
any place which might be selected.’’ There is nothing 
in Railroad Co. v. Truman, L. R., 11 App. Cas. 45, con- 
flicting with this rule. The House of Lords in that case 
recognized fully the rule applied in Hill v. Managers, 
etc., and held, that the purpose for which the land was 
acquired by the defendants being expressly author- 
ized by act of Parliament, and being incidental and 
necessary to the authorized use of the railway for cat- 
tle traffic, the company were authorized to do what 
they did. The Legislature may authorize acts which 
would otherwise be a nuisance when they affect or re- 
late to matters in which the public have an interest, or 
over which the public have control, such as highways 
or public streams. In such case the legislative au- 
thorization exempts from liability to suits, civil or 
criminal, at the instance of the State, but it does 
not affect the claim of private citizens for dam- 
ages for any epecial inconvenience and discomfort 
not experienced by the public at large. Critten- 
den v. Wilson, 5 Cow. 165; Brown v. Railroad Co., 12 
N. Y. 486; Sinnickson v. Johnson, 17 N. J. Law, 151; 
Baltimore & P. R. Co. v. Fifth Baptist Church, supra. 
These views lead to the conclusion that the defendant 
obtained no immunity from liability for consequential 
injuries sustained by property surrounding its works 
by reason of its incorporation, or the privileges con- 
ferred upon the business by the acts of the Legislature, 
and that the facts of the case do not take it out of the 
operation of the rules of law applicable to ordinary 
common-law nuisances. 

The Legislature has given to the corporations created 
to manufacture gas the right to lay down their con- 
ductors in the public streets, subject to the control 
and regulation of the municipal authorities; and for 
acts done 1n the execution of that privilege, they are 
exempt from prosecution at the suit of the people. 
The choice however of the place to locate their works, 
and the selection of materials from which to manufac- 
ture gas, has been left to the corporations, and those 
things must be performed with reference to the rights 
of others. The fact appears in this case that for twenty 
years the defendant conducted its business without 
annoyance to any one. For the sake of economy, so it 
alleges, it adopted, in 1880, a new process and new ma- 
terials from which to make its gas. The result, under 
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the finding of the jury, has been to impair the value 
of the plaintiff's property, and substantially interfere 
with its comfortable enjoyment. If the defendant’s 
contention should prevail, there would be no restraint 
upon the location of the business, and no limit to the 
offensive character of the materials it might use. It 
would thus have an immunity which the law denies to 
every other citizen. We think the proof permitted the 
conclusion that the defendant had created a nuisance, 
and that there was no error in the charge of the court 
or the refusals to charge. 
The judgment must be affirmed. 


All concur, except Fouuert, C. J., and Hataur, J., 
who dissent. 


Harent, J. (dissenting). This action was brought 
to recover damages alleged to have been sustained by 
the plaintiff in consequence of offensive odors proceed- 
ing from the gas-works of the defendant, and to obtain 
an injunction restraining the defendant from permit- 
ing further emissions of such odors. The complaint 
alleges negligent and unskillful construction of the 
works, and also negligence in the useand maintenance 
thereof. The trial resulted in a verdict for damages, 
upon which the court awarded a judgment for an in- 
junction. Upon the trial it appeared that the defend- 
ant was incorporated, under chapter 37 of the Laws of 
1848, for the purpose of manufacturing ‘and supplying 
the streets, public places, and inhabitants of the village 
of Port Jervis with illuminating gas; that its works 
were constructed in the year 1860, upon lands pur- 
chased for that purpose, since which time it has con- 
tinued the manufacture of gas; that prior to 1880 coal 
was used in such manufacture, but since that time 
naphtha has been used instead; that in making the 
change from coal to naphtha, two storage tauks were 
constructed, one of which was constructed near to 
the plaintiff's premises. It further appeared that the 
plaintiff lived upon the premises adjoining those of the 
defendant, and that she had been the owner thereof 
since the year 1878. It further appeared that in all 
works withthe most approved apparatus, and managed 
with the utmost skill and care, there was some odor 
which was inseparable from the manufacture of gas. 
It was claimed upon her part that prior to 1880 there 
was a amell of gas coming from the works of the de- 
fendant, but not near as strong as since the change to 
naphtha; that since that time the air has been impure, 
and that there has been a disagreeable smell at all 
times; that at certain times it is greater than at others, 
causing # nauseous, disagreeable feeling, obliging her 
to close the windows of her house to keep out the 
smells. While on the part of the defendant it was 
claimed that the odor proceeding from the works was 
not near as strong since the change from cwal to 
naphtha; that the works were constructed in the best 
possible manner, according to plans of the most ap- 
proved character, and were managed in the highest 
degree of careand skill. In submitting the case to the 
jury, the defendant's counsel asked the court to charge 
“ that unless the jury find that the works of the de- 
fendant were defective, or that they were out of re- 
pair, or that the persons in charge of manufacturing 
gas at the works were unskillful and incapable, their 
verdict should be for the defendant;”’ also “ that 
if the odors which affected the plaintiff were those 
that were inseparable from the manufacture of gas 
with the most approved apparatus, and with the ut- 
most skill and care, and do not result from any defect 
in the works, or from want of care in their manage- 
ment, the defendant is not liable in this action;"’ and 
also * that if the jury find that the plaintiff became the 
owner of the premises described in the complaint after 
the erection of the defendant's works, and after it was 
engaged in the manufacture of gas therein, she took 
them subject to such odors as were inseparable from 





the manufacture of gas conducted in the most careful 
and skillful manner, and with the most approved 
machinery for that purpose.”” These requests werg 
severally refused, and an exception taken, and the 
court charged the jury that “if this defendant’s works 
gave out foul odors or noxious vapors to an extent 
sufficient to contaminate or pollute the air, and sub. 
stantially to interfere with the plaintiff's enjoyment 
of her property, then that would be a nuisance as 
against her, and this plaintiff would be entitled to re. 
cover,” to which charge the defendant excepted. 

The question is thus presented as to whether the 
works of the defendant are, in the absence of negli- 
gence either in their construction or operation, a nuis- 
ance per se; for if the odors emanating therefrom are 
inseparable from the manufacture of gas with the most 
approved apparatus, and with the utmost skill and 
care, and do not result from any defects in their man- 
agement, it follows that all works for the manufacture 
of gas are nuisances as to those living near enough to 
the plant to be affected by the odor, even though they 
located there subsequent to the works. The question 
is one of importance. It is not free from difficulty 
and the authorities treating upon the subject are not 
in entire harmony. A nuisance as it is ordinarily un- 
derstood, is that which is offensive, and annoys and 
disturbs. A common or public nuisance is that which 
affects the people, and is a violation of a public right, 
either by direct encroachment upon public property or 
by doing some act which tends to a common injury, or 
by the omitting of that which the common good re- 
quires, and which itis the duty of a person to do. 
Public nuisances are founded upon wrongs that arise 
from the unreasonable, unwarrantable or unlawful use 
of property, or from improper, indecent or unlawfal 
conduct, working an obetruction or injury tu the pub- 
lic, and producing material annoyance, inconvenience 
and discomfort. Founded upon a wrong, it is indict. 
able and punishable as for a misdemeanor. It is the 
duty of individuals to observe the rights of the pub- 
lic, and to refrain from doing of that which materially 
injures and annoys or inconveniences the people; and 
this extends even to business which would otherwise 
be lawful, for the publio health, safety, convenience, 
comfort or morals is of paramount importance; and 
that which affects or impairs it must give way for the 
general good. In such cases the question of negligence 
is not involved, for its injurious effect upon the publie 
makes it a wrong which it is the duty of the courts to 
punish rather than to protect. But a private nuisance 
rests upon a different principle. It is not necessarily 
founded upon a wrong, and consequently cannot be 
indicted and punished as for an offense. It is founded 
upon injuries that result from the violation of private 
rights, and produce damages to but one or few persons. 
Injury and damage are essential elements, and yet they 
may both exist, and still the act or thing producing 
them not bea nuisance. Every person has a right to 
the reasonable enjoyment of his own property; and 80 
long as the use to which he devotes it violates no rights 
of another, however mucb damage others may sustain 
therefrom, his use is lawful, and it is damnum absque 
injuria. Thurston v. Hancock, 12 Mass. 222. So thata 
person may suffer inconvenience and be annoyed, and 
if the act or thing is lawful, and no rights are violated, 
it is not such a nuisance as the law will afford a re 
dress; but if his rights are violated, as for instance, ifa 
trespass has been committed upon his land by the con- 
struction of the eaves of a house so that the water will 
drip thereon, or by the construction of a ditch or 
sewer so that the water will flow over and upon bis 
premises, or if a brick kiln be burned so near his prem- 
ises as that the noxious gases generated therefrom are 
borne upon his premises, killing and destroying bis 
trees and vegetation, it will be a nuisance for which he 
may be awarded damages. Campbell v. Seaman, 63 N. 
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Y. 568. Hence it follows that in some instances a party 7 


who devotes his premises to a use that is strictly lawful 
in itself may, even though his intentions are laudable 
and motives good, violate the rights of those adjoin- 
ing him, causing them injury and damage, and thus 
become liable as for a nuisance. It therefore becomes 
important that the courts should proceed with caution 
and carefully consider the rights of the parties, and 
not declare a lawful business a nuisance except in cases 
where rights have been invaded, resulting in material 
injury and damage. People living in cities and large 
towns must submit to some inconvenience, annoyance 
and discomforts. They must yield some of their rights 
tothe necessity of business which from the nature of 
things must be carried on in populous cities. Many 
things have to be tolerated that under other circum- 
stances would be abated, the necessity for their exist- 
ence outweighing the ill results that proceed there- 
from. Therefore as to business which is lawful and 
reasonable, and is not of itself a nuisance when prop- 
erly conducted, which is carried on upon one’s own 
premises, invading no right of a neighbor, it is not such 
a nuisance as the law will afford redress, even though 
it produces an inconvenience and annoyance, unless 
such inconvenience and annoyance is the result of neg- 
ligence and carelessness; but where the business is of 
that character as to become a common nuisance, the 
damages may be recovered, even though no negligence 
isshown. Rockwood v. Wilson, 11 Cush. 221-226. The 
distinction between the two cases is that in the former 
the business is not of that nature as to injuriously af- 
fect others, but may become so by the negligent man- 
ner in which it is carried on; while in the latter case 
the nature of the business is such as must necessarily be 
injurious, even though managed with the greatest care 
and skill. Wood Nuis. (2d ed.), § 127. 

Again. There is another class of cases in which the 
question of negligence is material, as for instance, 
where the Legisiature has authorized the doing of that 
which would otherwise be a nuisance. In such cases 
the person is shielded from liability for damages that 
ensue, unless he is chargeable with negligence for the 
manner in which the act wasdone. Radcliff v. Mayor, 
ete.,4.N. Y. 195; Bellinger v. Railroad Co., 23 id. 42; 
Rellinger v. Railroad Co., 50 id. 206-212; Uline v. Rail 
road Co., 101 id. 98, 107; Conklin v. Railroad Co., 102 
id. 107; Ottenot v. Railroad Co., 23 N. E. Rep. 169. As 
for instance a person may be annoyed and inconven- 
fenced by the noise and tread of passing railroad 
trains, and yet where the railroad is lawfully built, 
and is managed with proper care and skill, it is not a 
Duisance, even though it passes near to a dwelling- 
house, and materially disturbs the quiet and slumber 
ofthe occupants. Beseman v. Railroad Co.,50 N. J. 
law, 235. But the authority of the Legislature should 
doubtless be express (Cogswell v. Railroad Co., 103 N. 
Y. 10), and relate to matters of public utility in which 
the people have an interest and the right of control. 
Baltimore & P. R. Co. v. Fifth Baptist Church, 108 U. 
8, 317-332. 

We are thus brought back to the question as to 
whether the business of manufacturing gas by the de- 
fendant is in and of itself a nuisance. As we have seen, 
the defendant was incorporated, under the general 
laws of the State, for the purpose of manufacturing 
illuminating gas, and under the provisions of chapter 
811 of the Laws of 1859, section 6, it is required to fur- 
nish gas for lighting purposes to any applicant within 
one hundred feet of any main laid by it for the dis- 
tributing of gas. It is subject to legislative control, 
and its meters to the inspection and test of the public 
inspector, appointed by the governor for that purpose. 

Legislature may give it the power to exercise the 
Tight of eminent domain; and the discharge of its 
duty to individuals and the public may be compelled 
by mandamus. People v. Gas-Light Co., 45 Barb. 136; 








v. Richardson, 63 Barb. 437. It is therefore a business 
of a public nature and utility, for which the State can 
control and make provision. Justice Harlan, in deliv- 
ering the opinion in the case of New Orleans Gas Co. 
v. Louisiana Light Co., 115 U.S. 650-669, says: ‘The 
manufacture of gas, and its distribution for public and 
private use by means of pipes laid under legislative 
authority in the streets and ways of acity, is not an 
ordinary business in which every one may engage, but 
is a franchise belonging to the government, to be 
granted for the accomplishment of public objects to 
whomsoever and upon what terms it pleases. It isa 
business of a public nature, and meets a public neces- 
sity, for whick the State may make provision. It is 
one which, so far from affecting the public injuriously, 
has become one of the most important agencies of 
civilization for the promotion of the public conven- 
ience and the public safety.’’ It is undoubtedly true, 
that in the manufacture of gas, the escape of some is 
unavoidable, and it may inconvenience those who live 
in the immediate vicinity of the works; but the ne- 
cessities of the people living in large cities and vil- 
lages impose some inconvenience on others, and have 
compelled recognition of the principle that each mem- 
ber of society must submit to annoyances consequent 
upon the use of property, provided such use is reason- 
able as respects the owner and those immediately af- 
fected in view of time, place and other circumstances. 
Smelting Co. v. Tipping, 11 H. L. Cas. 642-646; Cooley 
Torts, 598-601. We are uware that a different view 
has been expressed in reference to gas-works (Carhart 
v. Gas-Light Co., 22 Barb. 297-312), but notwithstand- 
ing this, our conclusions are, that in view of the cir- 
cumstances, the public character and utility, the busi- 
ness is lawful, authorized by the Legislature, and that 
itis not a nuisance if properly conducted. It may 
however be carried on in such a manner as to unnec- 
essarily affect and injure others, in which case it 
would becomea nuisance. If we are correct in this 
view, the question of negligence was involved in the 
case, and should have been submitted to the jury. As 
we have seen, time, place and circumstances have an 
important bearing upon the question. A person may 
negligently select an improper place for the establish- 
ment of his business. That which would be proper 
and tolerated in one locality would not be in another. 
Negligence may also exist in the construction, as well 
asin the management and operation. Each person 
should conduct his business with the best approved 
apparatus, with such skill and care as experienced and 
prudent persons may possess, in order that he may do 
his neighbor as little harm as possible. People v. Sands, 
1 Johns. 78-88. 

We do not understand it to be claimed that the de- 
fendant was guilty of maintaining a public nuisance, 
or that it is chargeable with any fault or negligence in 
the selection of the locality in which it erected its 
works. Itis claimed that they were constructed of 
the best material, according to the best known plan, 
and operated with the highest degree of skill and care. 
For twenty years they were operated without com- 
plaint. The plaintiff, subsequent to the location of the 
defendant, purchased the adjoining property, and took 
up her residence thereon. It is true that she claimed 
to be affected from the odors that came from the 
naphtha tank constructed near her premises, and that 
that was constructed after she became a resident there. 
It is possible that the defendant negligently located its 
tank in an improper place, but that question was not 
submitted to the jury. Neither was the question as to 
whether the odors proceeding from this tank produced 
the nuisance. The question submitted was as to 
whether the odors proceeding from the entire gas- 
works constituted a nuisance. It was also true that 
there was some evidence tending to show that the 
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plaintiff's health had been affected. She testified that 
on some occasions she had been affected with nausea, 
but the question as to whether the works affected the 
health of the public or of the plaintiff was not sub- 
mitted. On the contrary, if was expressly taken from 
the jury by the instruction to which the exception was 
taken, in which the court stated that it would bea 
nuisance, ‘ whether it affected the health of the plain- 
tiff and her family or not.’”’ Thus far we have pro- 
ceeded upon the theory that the business was lawful, 
proper and reasonable, and was not a nuisance if prop- 
erly managed and conducted, and that consequently 
the question of negligence was involved; but we are 
also inclined to the view that the business is author- 
ized by the Legislature, and is for that reason pro- 
tected, unless negligence may be shown. As we hive 
seen, the business is of a public nature and utility, 
subject to the control of the Legislature; and all in- 
dividuals living upon the lines of its pipes may demand 
and enforce service therefrom. It was authorized to 
acquire land by purchase on which to erect its works. 
It is true the Legislature has not expressly designated 
any particular lot or parcel of land upon which its 
works should be erected. The selection of the place 
was left to the company; and in making its selection 
it was doubtless bound to take into consideration the 
nature of the business, and the surrounding locality, 
and so locate as to produce as little harm to others as 
possible. As we have seen, no complaint has been 
made in reference to the selection of the locality that 
was made by the defendant in 1860. The authority to 
manufacture and supply gas for lighting the streets, 
public and private buildings of the village of Port 
Jervis, is express, and if it is conducted in a proper 
place, with the most approved apparatus, with the ut- 
most skill and care, and without the escape of odors 
that are not inseparable from such manufacture, there 
can be no liability for consequential injury to others. 
The learned General Term was of the opinion that the 
case of Coyswell v. Railroad Co., supra, held adversely 
to this view, but we do not so understand that case. 
The New York, New Haven and Hartford Railroad 
Company had purchased a lot adjacent to the plain- 
tiffs dwelling, and had erected thereon an engine- 
house and coal-bins for the use of its road. The en- 
gine-house was designed to accommodate eleven loco- 


motives, and had eleven smoke-stacks, extending 


above the roof to about the height of the third-story 
window of plaintiff's house. The coal-bius were un- 
provided with covers to prevent the dust from the coal 
stored therein from passing into and upon the plain- 
tiffs dwelling. The smoke, gases, svot and cinders 
from the smoke-stacks, and the dust from the coal- 
bins, when loading and unloading the coal, produced 
the damage complained of. The facts found clearly 
established negligence. The court, it is true, held that 
in that case the defendant was not protected by any 
authority that it had from the Legislature, there being 
no express authority for the selection of the lot on 
which this engine-house was constructed; and that 
the selection made was an improper one. Our views 
are fully in accord with the principles decided in that 
case. In the case of Heeg v. Licht, 80 N. Y. 579, the 
defendant had constructed upon his premises a powder 
magazine, in which he kept stored a quantity of pow- 
der, which without apparent cause, exploded, damag- 
ing the plaintiff's building, It was held that the plain- 
tiff could recover without showing carelessness or neg- 
ligence. Miller, J., in delivering the opinion of the 
court, says: ‘The fact that the magazine was liable 
to such a contingency, which could not be guarded 
against or averted by the greatest degree of care and 
vigilance, evinces its dangerous character, and might 
in some localities render it a private nuisance. In 
such a case the rule which exonerates a party engaged 
in a lawful business when free from negligence has no 
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application.”’ The rule we have contended for is thug 
recoguized and conceded. There is a distinction be. 
tween an action for a nuisance in respect to an act pro. 
ducing a material injury to property and one in re 
spect to an act producing personal discomfort. Thig 
difference is clearly pointed out in the case of Smelting 
Co. v. Tipping, supra. 

We have already shown that any business which en. 
dangers the safety or health of others is a common 
nuisance, and must give way for the public good, and 
that in such cases negligence was not involved. The 
keeping of gunpowder may not constitute a nuisance 
per se. That depends upon the locality and quantity, 
A thimbleful might not be dangerous, while fifty bar. 
relsful might be. It thus becomes a question of fact 
as to whether it is dangerous; and if it is found to be, 
then it is a nuisance per se. The court very properly 
distinguished this case from those in which the bugi- 
ness engaged in is lawful, and not dangerous, which in 
and of itself is not a nuisance when properly con. 
ducted, but may become such by the negligent man- 
ner in which it is carried on. Theclaim that the de 
fendant, in order to be brought within the protection 
of the statute, must have the right of eminent domain, 
and acquire the land upon which its works are con- 
structed by proceedings to condemn, is not sustained 
by any well-considered case. What difference can it 
make whether the land is acquired by voluntary pur- 
chase or by proceedings tocondemn? It is the busi- 
ness which is expressly authorized by the statute; and 
in order to carry it on, the right to acquire land on 
which to conduct it is given. As we have already 
shown, no claim has been made that the defendant's 
works were improperly located, and it is consequently 
not apparent how the question of location can deprive 
it of the protection of the statute. It is true that a 
railroad corporation is given the right of eminent do- 
main, and may acquire lands for the purposes of its 
incorporation by proceedings to condemn; but in order 
to institute such proceedings, it must be shown that 
they are unable to agree upon the purchase thereof. 
If they can agree, then the proceedings cannot be in- 
stituted. Can it be that such a company would be lia- 
ble for the maintaining of a nuisance by reason of the 
noise, jar and smoke of its passing trains, because it 
has acquired the right of way by voluntary purchase, 
instead of by proceedings to condemn? We think not. 
The answer would be that it makes no difference how 
the company acquired the title to the land upon which 
it was operating its road. The defendant’s business is 
of a public nature and utility. If itisa nuisance per se, 
and without the protection of the statute, an individ- 
ual may procure it to be enjoined, and thus drive it 
from place to place, while another individual, living 
upon the line of its mains, may compel the company 
by mandamus to proceed with its business, and supply 
his residence with illuminating gas, thus producing a 
condition in which the company would be liable if it 
did, and would also be liable if it did not. 

The judgment should be reversed, and a new trial 
grauted, with costs to abide the event. 


FOuuett, C. J., concurs. 
—————————->_—— 


LOST WILL — LOST — PROOF. 
OHIO SUPREME COURT, MAY 20, 1890. 


BEHRENS V. BEHRENS. 


Where the probate court has found and established the con- 
tents of a lost, spoliated or destroyed will, in a future 
proceeding to contest the validity of such will, the order 
of probate will be prima facie evidence of the due attesta- 
tion, execution, validity and contents of the will, and the 
burden of proof will be on the contestants to invalidate 
such will. 
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When a will, once known to exist, and to have been in the 
custody of the testator, cannot be found after his de- 
cease, the legal presumption is that it was destroyed by 
the testator with the intention of revoking it. 

To strengthen such presumption, it is competent to prove the 
declarations of the testator after making his will, that he 
had destroyed, or intended to destroy, the same. 





RROR to Circuit Court, Defiance county. The 
original action was commenced in the Court of 
Common Pleas of Defiance county, by the plaintiffs in 
error, Henry Behrens, Frederick Behrens and John 
Kuape, administrator of Daniel Behrens, against the 
defendant in error, George Behrens, to contest the va- 
lidity of a lost or destroyed will alleged to have been 
made by Daniel Behrens, the father of the contest- 
ants, Henry Behrens and Frederick Behrens, and of 
the contestee, George Behrens, and to have been des- 
troyed after his death, and which was by the Probate 
Court of Defiance county established as to its contents, 
and admitted to probate on the 28th day of July, 1885. 
The jury returned a verdict for the plaintiff, finding 
that the will, as found by the probate court and ad- 
mitted to probate therein as the last will and testa- 
ment of Daniel Behrens, deceased, was not his last 
willand testament. A motion for a new trial, filed by 
the defendant, was overruled; judgment was entered 
on the verdict ; and a bill of exceptions, embodying all 
the evidence and charge of the court, was allowed, 
signed and filed as part of the record. On petition in 
error by the defendant, the Circuit Court reversed the 
judgment of the Court of Common Pleas, and re- 
manded the cause for further proceedings. To reverse 
the judgment of the Circuit Court, and affirm that of 
the Court of Common Pleas, this proceeding is insti- 
tuted. 


Newbegin & Kingsbury, for plaintiff in error. 


J. R. Tyler, Peaslee & Enos and Stephenson & Knapp, 
for defendant in error. 


DickMAN, J. It is conceded that Daniel Behrens, on 
the 3lst day of October, 1882, made and executed, in 
due form of law, his last willand testament. On the 
Bth day of November, 1884, he died, leaving real and 
personal property, and, as his heirs at law, Frederick 
Behrens and Henry Behrens, the plaintiffs herein, and 
George Behrens, the defendant, his only sons. After 
his decease, it was discovered that his will had been 
lost or destroyed, and the question arose, whether the 
will was lost or destroyed prior or subsequent to the 
death of the testator, and if before his death, whether 
or not it was destroyed by the testator himself, with 
the intention of revoking the same. On the applica- 
tion of George Behrens, the Probate Court found that 
the will was not revoked by the testator, but that it 
had been lost or destroyed subsequent to his death, 
aid thereupon established its contents to be as in the 
alleged copy produced in court, and admitted the same 
to probate. 

In the action to contest the validity of the will, the 
order of probate was prima facie evidence of its due 
attestation, execution and validity. By section 5948, 
Revised Statutes, last wills and testaments, which 
have been lost, spoliated or destroyed, when estab- 
lished as to their contents, and admitted to probate, 
are, in all respects, to be governed by the laws in force 
relating to other wills, not only as relates to the con- 
tents of the same, but in all other matters. In a pro- 
ceeding to contest the validity of such a spoliated will 
admitted to probate, the burden of proof is on the con- 
testants to invalidate it. Haynes v. Haynes, 33 Ohio 
St. 598; Mears v. Mears, 15 id.90. In Banning v. Ban- 
ning, 12 id. 487, it is held that, where the contents of a 
spoliated will have been found, admitted to probate, 
and recorded in a proceeding duly had for that pur- 
pose in the Probate Court, such record is prima facie 
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evidence, in a future proceeding to contest the validity 
of such will, not only of the due attestation and exe- 
cution of such will, but also of its contents; and on the 
trial of the issue whether the will admitted to probate 
is the last will of the testator or not, the same must 
stand, unless the jury are satisfied by a preponderance 
of proof that it is not, in substance, the will of the tes- 
tator. 

In assuming the burden of establishing, by a pre- 
ponderance of evidence, that the will admitted to pro- 
bate was not the last will of Daniel Behrens, it became 
material for the contestants to prove that his last will 
was not in existence at the time of his death, but had 
been revoked by the testator tearing, cancelling, ob- 
literating or destroying the same, with the intention of 
revoking it. Section 5944, Revised Statutes, author- 
izes the Probate Court to admit to probate an unre- 
voked last will when the original has been lost, spoli- 
ated or destroyed, subsequent to the death of the tes- 
tator, or after the testator has become incapable of 
making a will by reason of insanity. The court, in Re 
Sinclair’s Will, 5 Ohio St. 291, in construing the same 
statutory provision then in force, held that the legisla- 
tion of the State, as it then existed, did not permit a 
will lost or destroyed, to be established, unless it was 
in existence subsequeut to the death of the testator. 
‘“*The General Assembly,” said Swan, J., ‘‘deemed it 
either impolitic, as opening the door to imposition and 
perjury, or unnecessary, to permit wills lost or de- 
stroyed before the decease of the testator to be estab- 
lished.’’ The court therefore, as an essential fact to 
be determined, charged the jury as requested by the 
plaintiffs: ‘‘ Before you can find that it was the last 
will and testament of the said Daniel Behrens, you 
must find that it existed, and had not been revoked at 
the death of the testator or at such time prior to his 
death when he ceased continuously after that to be of 
disposing mind and memory; and, unless you find 
from the evidence that the said will was actually in ex- 
istence at the time when the said Daniel Behrens 
ceased to be of disposing mind and memory, at or prior 
to his death, then, the conclusion of law follows that 
the testator destroyed the will, with intent thereby to 
revoke it.’’ If the will did not exist at the time of the 
testator’s death, and had been destroyed prior to that 
time, it could not be established under the statute as a 
will of which the original had been lost, spoliated or 
destroyed, subsequent to the death of the testator. 
And here it may be inquired what, if any, conclusion 
of law or presumption arises from the fact of the non- 
existence, at the time of the testator’s death, of his last 
will and testament proved to have been made and ex- 
ecuted. As requested by the plaintiffs, the court gave 
the following charge to the jury: ‘‘ The presumption is 
that, if a will be not found after the death of an alleged 
testator, it was destroyed with intention of revoking 
it. This presumption may be strengthened by the dec- 
larations made by the testator before his death, to the 
effect thas he intended to destroy the will, and if you 
believe from the evidence that the will alleged to have 
been made on the 31st of October, 1882, by Daniel Beh- 
renus, was not in existence after his death, you are at 
liberty to believe from this fact alone that the said will 
was destroyed by said Behrens with the intention of 
revoking it, and you may consider as strengthening 
this presumption any declarations made to persons be- 
fore his death, by the said Daniel Behrens, that he 
would destroy the will, or had destroyed the will, or 
intended his children should share equally in his prop- 
erty.”’ In giving the foregoing instructions to the jury, 
and in admitting in evidence the declarations of the 
testator as to destroying his will, and dividing his 
property equally among his three sons, we find no error 
for which the judgment of the Court of Common Pleas 
should have been reversed. 





In general, it may be assumed that a will is kept in 
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the custody of the testator himself, or under his con- 
trol, to be changed, modified or revoked according to 
his good pleasure. If, at his decease, it cannot be 
found, it is more reasonable to presume that he him- 
self has destroyed his will, than that some other per- 
son has committed the crime, and incurred the penalty, 
of secreting or destroying it. In Betts v. Jackson, 6 
Wend. 181, it is said by Chancellor Walworth: ‘“ Legal 
presumptions are founded upon the experience and ob- 
servation of distinguished jurists as to what is usually 
found to be the fact resulting from any given circum- 
stances, and the result being thus ascertained, when- 
ever such circumstances occur, they are prima fucie 
evidence of the fact presumed; and I have no doubt 
that five wills, made with all due formality, have been 
destroyed by the testators, either in secret or when no 
one was present to be a witness to prove the fact, to 
where there has been one destroyed or suppressed by 

raud, or lost by time or accident, before the death of 
the testator.”” Indeed, it is now well settled, and is a 
principle of universal acceptance in both the English 
and American courts, that, where a will is proved to 
thave once existed, and the testator retained custody of 
it or had ready access to it, and it cannot be found 
after his death, a legal presumption is raised that the 
will was destroyed by him with the intention of re- 
voking it. In the recent case of Collyer v. Collyer, 110 
N. Y. 486, the rule is stated that when a will previously 
executed cannot be found after the death of the testa- 
tor, there is a strong presumption that it was revoked 
by destruction by the testator, and this presumption 
stands in the place of positive proof. See also 1 Redf. 
Wills, 329; 1 Wms. Ex’rs, 157, and cases cited; 2 Am. 
Lead. Cas. (5th ed.) 510; Foster’s Appeal, 87 Peun. St. 
67; Minkler v. Minkler, 14 Vt. 125; Betts v. Jackson, 
supra; Minor v. Guthrie (Ky.), 4 8. W. Rep. 179; 
Hatch v. Sigman, 1 Dem. 519; 1 Jarm. Wills (5th Am. 
ed.), 290, and cases cited; Wargent v. Hollings, 4 Hagg. 
Ecc. 245; Lillie v. Lillie, 3 id. 184. Such a presumption 
of revocation may be overcome by circumstantial or 
other proof to the contrary. It may be rebutted by 
showing that the testator had no opportunity to re- 
voke, and that his will was destroyed after his death. 
And for this ~urpose, declarations of the testator to 
various members of his family down to a few days be- 
fore his death, expressive of his satisfaction at having 
settled his affairs, and intimating that his will was left 
with his attorney, have been held to have been prop- 
erly admitted. Whiteley v. King, 17 C. B. (N. 8.) 756; 
Keen v. Keen, L. R., 3 Prob. & Div. 105; Jn re John- 
son’s Will, 40 Conn. 587. But while the declarations of 
the testator may be used to weaken the presumption 
that he has destroyed his will with the intention of re- 
voking it, his declarations may also be received as evi- 
dence to strengthen and fortify the presumption that 
he has destroyed bis will with such intention. Whether 
it be the making of a will or the destroying of one, the 
competency of the testator’s declarations as evidence 
is alike in each case, and for the same reasons admissi- 
ble. Collagan v. Burns, 57 Me. 465. In Keen v. Keen, 
supra, in order to rebut the presumption of revocation 
arising from a will which was in a testator’s possession 
not being found after his death, evidence was pro- 
duced of declarations by the testator showing an in- 
tention to adhere to the will. The court held that evi- 
dence of declarations of an intention uot to adhere to 
the will, produced by the opponents of the will, was ad- 
misible to contradict the evidence of adherence, what- 
ever might be the form of words in which such inten- 
tion was expressed, and therefore that a declaration by 
the testator that he had burned his will was admissible, 
not as evidence of the fact of destruction, but as evi- 
dence of intention. Sir J. Hannen, in his opinion in 
the case, says: ‘‘I think there can be no doubt that, 
while on the one hand evidence of statements, made 
by a testator subsequent to the execution of a will, that 
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he intends to act in conformity with the disposition 


contained in the will, is clearly admissible, it neces. 
sarily follows that other statements made by the testa. 
tor, to a contrary effect, must also be admissible. The 
admissibility of such evidence cannot depend on the 
form of words in which the intention is expresseg, 
Therefore a statement bya testator that he has altereg 
his mind as to the disposition of his property, and that 
he has therefore destroyed his will, although it may not 
be evidence of the fact of destruction of the will, ig 
evidence of intention from which the fact of destrug. 
tion may be inferred, there being other circumstanogs 
leading to the same conclusion.” In Lawyer vy, Smith, 
8 Mich. 412, after the death of the testatrix, a wil] 
twenty-five years old was discovered, which was either 
torn or worn in several pieces. Whether the injury to 
the instrument was done by the testatrix or by some 
other person,’and, if by her, whether accidentally orin. 
tentionally, and forthe purpose of revoking the will, 
were held to be questions of fact for the jury ; and to aid 
them in determining these questions, and not as sepa. 
rate and independent evidence of a revocation, the deo 
larations of the testatrix, made after the date of the 
will, that she had destroyed it, were held to be compe 
tent evidence. In Patterson v. Hickey, 32 Ga. 156, it 
was decided that, where the question is revocavit vel 
non, parol evidence, as to the acts and declarations of 
the testator, are admissible, although made at any time 
between the making of the will and the death of the 
testator. A will is said to be ambulatory until the tes. 
tator dies. Until his death the instrument has no 
force or effect, and, until then, he has the power to can- 
cel or revoke it. If, from being clothed with this 
power, the presumption arises after his death that he 
destroyed his will, that presumption will be aided by 
hi» declarations as expressive of his feelings and inten- 
tion. In Weeks v. McBeth, 14 Ala. 474, it was held that 
the declarations of the testator were admissible to 
strengthen the presumption of revocation, and to show 
that the will was destroyed by the testator animo revo- 
candi. And it was there stated as the invariable rule 
in the courts of England to admit the declarations of 
the testator, either to strengthen, or to repel the pre 
sumption of revocation, arising from the non-produc- 
tion of the will after the death of the testator, or to 
explain the act of destroying or cancelling it. The case 
of Smiley v. Gambill, 2 Head, 164, was a contest upon 
the will of Margaret Stewart. The testatrix burneda 
paper which she believed was her will, and died in that 
belief. This was proved by her uniform declarations, 
and by her acts in disposing by deeds of some of the 
same property named in the will, and in applications 
made to write another will for her, on the ground that 
she had destroyed the first. Caruthers, J., in deliver- 
ing the opinion of the court, said that, if the jury be 
lieved as a matter of fact that Mrs. Stewart burned 4 
paper which she thought was her will, although it was 
not, with the intention of revoking by its destruction, 
and honestly believed that she had done it, and con- 
tinued in that belief without any subsequent recogni- 
tion or even knowledge of its existence, the paper pro- 
pounded would not be her will. As testimony bearing 
on this question, her declarations alone might not be 
sufficient, but they were competent, and it would be 
for the jury to determine whether they, together with 
other facts proved, made out the fact of burning, oF 
intention to do so, by the act done. The strongly ex 
pressed conclusion of the court in Reel v. Reel,l 
Hawks, 248, is in accord with citations already made: 
“To reject the declarations of the only person having 
a vested interest and who was interested to declare the 
truth, whose fiat gave existence to the will, and whose 
fiat could destroy, and in doing the one or the other 
could interfere with the rights of no one, involves 
almost an absurdity; and they are received, not upol 
the ground of their being a part of the res geste, for 
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whether they accompany an act or not, whether made 
Jong before or long after making the will, is entirely 
jmmaterial as to their competency. Those circum- 
stances only go to their weight or credit with the tri- 
punal which is to try the fact.’* See also Collagan v. 
Burns, supra; Tynan v. Paschal, 27 Tex. 286; Youndt 
y. Youndt, 3 Grant Cas. 140. 

It is not necessary to refer to the numerous other 
authorities which we have examined, and which bear 
directly upon this branch of the case. No claim is 
made that a will may be revoked by the mere declara- 
tions of the testator or otherwise than in the modes 
prescribed by the statute. But where a legal presump- 
tion is raised, upon the decease of the testator, that he 
destroyed his last will and testament in the statutory 
mode with the intention of revoking it, it is obvious 
that, while the declarations of the testator may be ad- 
mitted as evidence toward rebutting the presumption 
of such destruction and revocation before his death, 
they may with equally good reason be received as evi- 
dence to support and strengthen that presumption. It 
is urged, in behalf of the defendant in error, that the 
charge to the jury was erroneous and misleading. At 
the trial, the defendant excepted generally to the whole 
charge given by the court to the jury without pointing 
out specifically the part or proposition of the charge 
excepted to, or the grounds of his exception. Of such 
an exception a reviewing court is not bound to take 
notice. Adams v. State, 25 Ohio St. 584; 29 id. 412; 
Berry v. State, 31 id. 219; Everett v. Sumner, 32 id. 562; 
Powers v. Railway Co., 33 id. 429; Jnsurance Co. v. 
Tobin, 82 id. 77. Butin the case at bar, upon an ex- 
amination of the charge to the jury, we discover no 
error calling for a reversal of the judgment of the Court 
of Common Pleas. The judgment of the Circuit 
should be reversed, and that of the Court of Common 
Pleas affirmed. Judgment accordingly. 


———— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

CoRPORATIONS—OFFICERS—MANDAMUS.—(1) An act 
of New York, March 11, 1865, incorporating the New 
York Infant Asylum, by section 3 provides that its 
business shall be managed by a board of at least seven- 
teen members, and that this number may be increased 
to not exceed thirty. Section 4 provides that five mem- 
bers shall constitute a quorum at all meetings of the 
board of managers for the transaction of ordinary busi- 
hess, but that no election to fill a vacancy in the board 
shall be had, and no increase in the number constitut- 
ing the bourd shull be made, without the presence of a 
Majority thereof. Relator was elected a manager ata 
meeting at which there was not a majority of the man- 
agers, and was afterward deposed, and brought man- 
damus to be restored. Held, that the fact that relator 
was elected secretary of the board, a position to which 
&manager only was eligible by the by-laws, could not 
legalize his election as manager. There is a class of 
cases in which parties and public officers standing in 
certain relations will be estopped or be precluded from 
questioning the official character and the effects of offi- 
cialconduct. It is well settled that the acts of an offi- 
cer de facto are valid when they concern the public or 
athird person having an interest in the official act. 
People v. Stevens, 5 Hill, 616-630; People v. Railroad 
Co., 55 Barb. 346. But this is not a case of that class. 
In this case the relator is seeking to have himself re- 
stored to an office to which he claims he was elected, 
but from which he has been deposed. 1t is therefore 
the simple question between the relator and the re- 
spondent whether the former is an officer of the latter 
rnot. The fact that the relator was elected secretary 
of the board of managers, and that only a manager is 








eligible by the by-laws to the office of secretary, signify 


nothing more than that the board of managers was 
guilty of two mistakes instead of one. This case affords 
another illustration of the general rule that one mis- 
take begets another. The offspring has the same in- 
firmity that its ancestor bad when it was begotten. It 
is argued that the illegal election of the relator is legal- 
ized by his illegal election to the office of secretary. 
This will not satisfy the requirement of the statute or 
of sound reasoning. It appears from this that the re- 
lator was never legally elected, and is not entitled to 
hold the office of manager of the respondent. It is well 
settled that the writ of mandamus will not issue in case 
of doubtful right. People v. Board, 64 N. Y. 600, and 
cases there cited. Hence, if it were not so clear that 
the relator had no title to the office, but was a question 
of serious doubt, then, in such case, this court would 
not review the discretion exercised by the General 
Term in refusing the mandamus, and reverse its de- 
termination. Goddard v. Stiles, 99 N. Y. 640; People 
v. Campbell, 72 id. 496. (2) Even if relator were enti- 
tled to the office, another person having been elected 
to the vacancy after be was deposed, quo warranto, 
and not mandumus, would be the proper proceeding. 
As was said by Judge Miller in delivering the opinion 
of the court in Re Gardner, 68 N. Y. 469, ‘“‘the pro- 
ceeding is but a mode of testing the right of the rela- 
tor to the office in question, in disregard of the usual 
course of quo warranto. * * * Such a mode of test- 
ing the right to the office would be unusual, extraor- 
dinary, and adverse to all rules and precedents which 
the law has established, and cannot be upheld. 
* * * It was settled at a very early period in this 
State that, when a person is already an officer by color 
of right, the court will not grant a mandamus to admit 
another person, who claims to have been duly elected, 
and that the proper remedy is by an information in the 
nature of quo warranto.”’ People v. Stevens, 5 Hill, 628, 
629; Morris v. People, 3 Den. 396; § 1948, subd. 1, Code 
Civ. Proc. Second Division, Oct. 7, 1890. People, ex 
rel. Nicholl, v. New York Infant Asylum. Opinion by 
Potter, J. Affirming 43 Hun, 640. 


County COURTS—JURISDICTION—REFORMATION OF 
MORTGAGES.—(1) Under the jurisdiction given County 
Courts by the Code of Civil Procedure of New York, 
section 340, to entertain actions for foreclosure of 
mortgages on real property, they have not, as incident 
thereto, power to reform a mortgage in an action to 
reform and foreclose it as reformed, an action to re- 
form being in no sense dependent on or a part of an- 
tion to foreclose. (2) The power to foreclose mortgages 
on real property given to County Courts by said sece 
tion 340 applies only to written mortgages. (3) An 
action to reform a mortgage is not an action ‘to pro- 
cure a judgment requiring the specific performance of 
a contract relating to real estate,’’ within said section 
340, giving County Courts jurisdiction in such actions, 
this provision having reference only to contracts that 
are complete. Second Division, Oct. 17, 1890. Thomas, 
County Treasurer, v. Harmon. Opinion by Vann, J. 
Affirming 46 Hun, 75. 


DAMAGES — EVIDENCE — EXCEPTIONS.—(1) In an ac- 
tion by a depositor to recover from her bankers depos- 
its previously made, it appeared that plaintiff had or- 
dered defendants to purchase certain stock, and after- 
ward to sell it, and that a loss, which defendants suught 
to offset against the amount of the deposits, was the 
result of the transaction. As to the dates of the orders 
to purchase and sell the evidence conflicted, and the 
extent of the loss was determined by these dates, as 
the stock was steadily declining. Held, that it was not 
error to refuse to charge that the loss was the differ- 
ence in the value of the stock between tha dates of pur- 
chase and sale which defendants’ evidence tended to 
establish. (2) Where, in such case, there is no evidence 
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showing that defendants acted in bad faith in selling 
the stock, it is error to charge the jury that, if they 
find the sale was made in bad faith, they are not bound 
to find its value to be the price actually obtained. Fol- 
lett, C. J., dissenting. Second Division, Oct. 7, 1890. 
Day v. Jameson. Opinion by Bradley, J. Affirming 
55 N. Y. Super. Ct. 567. 


INSURANCE —JOINDER OF PARTIES.—(1) Plaintiff de- 
clared upon a co-operative insurance certificate which 
stated that in consideration of certain representations 
and agreements, and of the membership fee paid, D. 
Sandford was an accepted member of the company 
“ for the benefit of D. Sandford, self, and the surviving 
members of Five Thousand Club I, limited to ten 
members, whose certificates remain in force share and 
share alike,” etc. Plaintiff also alleged the death of 
the insured; that a like certificate was issued to him- 
self, and was still in force; that two members of the 
club had withdrawn therefrom, and asked judgment 
for his proportional part of the insurance money as a 
member of said club. Held, the interest of each mem- 
ber of the club in the fund was a several interest, and 
the other members need not be joined as parties plain- 
tiff. The action follows the nature of the interest, and 
when that is several, separate actions may be main- 
tained, even if the language of the promise is joint. 
Hees v. Nellis, 1 Th. & ©. 118; Van Wart v. Price, 14 
Abb. Pr. 4, note; Warner v. Ross, 9 Abb. N. C. 385; 
Shaw v. Sherwood, Cro. Eliz. 729; Eccleston v. Clips- 
ham, 1 Saund. 153; Withers v. Bircham, 3 Barn. & C. 
254; 1 Add. Cont. 79; 1 Pars. Cont. 11. The words 
**share and share alike’’ are words of severance, and 
create a several right, especially when considered in 
the light of the fact that the consideration was several. 
As the language of the promise is not expressly joint, 
but, to say the least, may be construed to be joint or 
several, it should, according to the authorities cited, 
be held several, because the interest of the promisees is 
several. Theaction to recover the share of the plain- 
tiff was therefore properly brought in his name alone. 
(2) The complaint sets forth facts sufficient to consti- 
tute a cause of action. Second Division, Oct. 7, 1890, 
Emmeluth v. Home Ben. Ass’n. Opinion by Vann, J. 
Affirming 46 Hun, 681. 


MECHANICS’ LIENS — PLACE OF FILING — SUB-CON- 
TRACTORS.—The asssignee of moneys due and to be- 
come due under a contract made by the assignor with 
the city of New York cannot recover the balance due 
on the contract to the exclusion of a sub-contractor 
who failed to file his notice of claim with the commis- 
sioner of public works, the officer designated in the 
contract as the one to receive such notices, but who 
did file it with the comptroller, by whom it was re- 
ceived and acknowledged on behalf of the city. The 
assignee, having advanced the money prior to the per- 
formance of the contract, was not misled by the failure 
to give notice to the proper officer, and therefore can 
equitably claim only the balance due the assignor after 
paying all just claims against him of which the city 
had actual notice. Oct. 7, 1890. Mechanics & Traders’ 
National Bank v. Winant. Opinion by Gray, J. Re- 
versing 1 N. Y. Supp. 659. 


MORTGAGES—ASSIGNMENT—RIGHTS OF ASSIGNEE. — 
Defendant executed, without consideration, a bond 
and mortgage to his brother, with the express under- 
standing that they should not be assigned or used in 
any manner except as a voucher in the settlement of the 
mortgagee’s accounts as administrator. Plaintiff had 
loaned the mortgagee a sum equal to the amount of the 
bond and mortgage to make up the rest of his defi- 
ciency in his accounts as administrator. The adminis- 
trator failed to repay this loan, and plaintiff, who was 
also his bondsman, instituted proceedings to procure 
his release from the bond. Defendant, in considera- 





—— 
es, 


tion of plaintiff’s discontinuing these proceedings, gaye 
his written consent to the assigumeut of the bond and 
mortgage to plaintiff, and further agreed that they 
were subsisting obligations against which he had no 
defense. Held, that plaintiff could enforce the mort. 
gage. In Purser v. Anderson, 4 Edw. Ch. 17, the court 
considered the question whether a bond and morigage 
which had been paid, and thereby became satisfied ang 
‘*a dead letter,’’ in the hands of the mortgagee, could be 
assigned so as to be of any effect oravail to the assignee, 
It was held, that ‘‘ with the assent and concurrence of 
the mortgagor, it could be assigned, and in the hands of 
an assignee, for value it would be available as against 
the mortgagor and mortgagee.”’” This proposition wag 
cited with approval in Hoy v. Bramhail, 19 N. J, Eq, 
563. In Hubbell v. Blakeslee, 71 N. Y. 63, it was held 
that if the murtgagor pay the mortgagee the amount 
secured by the mortgage, yet if it was agreed at the 
time, 9:.d payment was received on the condition that 
the mortgage should be kept alive and transferred to 
another creditor of the mortgagor, such an agreement 
would have been valid, and the payment would not 
have extinguished the mortgage. As between them. 
selves, in such case, whether or not the mortgage re- 
tain life is determined by the intent of the parties, 
Cady v. Bank, 14 N. Y. St. Rep. 99; Champney y. 
Coope, 32 N. Y. 543. Second Division, Oct. 7, 1890, 
Houseman v. Bodine. Opinion by Parker, J. Affirm. 
ing 47 Hun, 636. 


MUNICIPAL CORPORATIONS—ASSESSMENTS FOR IM- 
PROVEMENTS.—Where the common council, in pursu- 
ance of the charter provision (charter city of Roches- 
ter, §§ 170, 172, Laws of 1880, chap. 14), passes an ordi- 
nance directing commissioners to assess all lots ina 
specified portion of the city for certain improvements, 
the commissioners have no authority to assess some of 
the lots within that territory for special benefits, and 
others for general benefits. They were bound to as- 
sume that every separate piece of real estate derived 
some benefit and advantage, for the common council 
had so determined; and they were without authority 
to modify such determination. Hassen v. City of Roch- 
ester, 65 N. Y. 516: 67 id. 528. Second Division, Oct. 
7, 1890. Ellwood v. City of Rochester. Opinion by 
Parker, J. Affirming 43 Hun, 102. 


NEGLIGENCE—EVIDENCE.—In an action for damages 
for the burning of plaintiff's vessel, it appeared that 
the vessel was lying at a wharf adjacent to defendant's 
petroleum refinery ; that there was an explosion in the 
refinery followed by a fire; that the burning oil flowed 
down a pipe, used by defendant in pumping oil into 
the refinery from vessels, into a lighter filled with oil; 
that this exploded, communicating the fire to plaintiffs 
vessel, about twenty feet therefrom. Held, that these 
facts did not establish a cause of action. As the ex- 
istence of negligence is an affirmative fact to be estab- 
lished by him who alleges it as a foundation of bis 
right of recovery, it was incumbent upon the plain- 
tiffs to point out, by evidence, the defendant’s fault, 
for the presumption is, until the contrary appears, that 
every man has performed hisduty. This rule has been 
frequently applied in cases where a fire has spread over 
and upon the lands of an adjoining owner to his dam- 
age. Clark v. Foot, 8 Johns. 421; Stuart v. Hawley, 
22 Barb. 619; Lansing v. Stone, 37 id. 15; Calkins v. 
Barger, 44 id. 424. It has likewise been enforced 
against persons seeking to recover for damages sus- 
tained by fires originating from locomotives in opera- 
tion upon railroads. Collins v. Railroad Co., 5 Hun, 
503; 71 N. Y. 609. But the plaintiffs insist, that while 
negligence cannot be inferred from the fact that the 
fire originated upon the premises of the defendant, it 
may be presumed from the proof of an explosion. In 
Losee v. Buchanan, 51 N. Y. 476, the action was for 
damages done to the buildings of the plaintiff by the 
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projection onto his premises of a boiler, resulting in 





gerious injury te several buildings. The court, in a 
well-considered opinion delivered by Judge Earl, held 
First, that the plaintiff could not recover in the ab- 
gence of proof of fault or negligence on the part of the 
defendant; second, that if the explosion was caused 
by a defect in the manufacture of the boiler he is not 
liable, in the absence of proof that such defect was 
known to him, or was discoverable upon examination, 
or by the application of known tests. That case would 
seem to be controlling here. The plaintiffs proved 
simply an explosion. The inference is perhaps per- 
missible that the subject of the explosion was the re- 
ceptacle described as a boiler, tank, still or agitator, 
although no witness pretends to assert that it was de- 
stroyed or torn down. If it may be inferred that it 
was the tank, the evidence is silent as to the cause. 
It does not point to-unskillfuluess or carelessness on 
the part of the employees having the tank in charge, 
nor suggest defects in construction, or omission to 
keep in repair, and therefore falls far short of the re- 
quirements which the court asserted, in the Losee Case, 
tobe essential toarecovery. In Walker v. Railroad 
0o., 71 Iowa, 658, the plaintiff's property was injured 
by the explosion of a quantity of dynamite then on a 
car standing in defendant’s yard. The complainant 
averred that the dynamite was not properly protected ; 
that the fire had caught from passing engines; and 
that the car was negligently permitted to stand in an 
improper place. There was no evidence that the fire 
had caught because the engines were defective in their 
machinery to prevent fire escaping therefrom; that the 
dynamite was not properly protected or stored in an 
improper place. The judgment rendered in favor of 
the plaintiff was reversed, the court holding that “ the 
relation between the parties to the action is not such 
that the law presumes negligence in the defendant by 
the mere fact that the plaintiff's property was injured. 
The burden was upon the plaintiff to show that the 
place where the car was stored was an improper place. 
All the light the jury had on this subject was that the 
car exploded, and the plaintiff's property was injured.” 
In Huff v. Austin, 46 Ohio St. 386, the plaintiff was an 
employee of Fay & Co., was at work on the premises 
of the defendants in helping to set up a saw-mill, 
which the defendants had purchased of Fay & Co. 
While so at work a steam-boiler, owned and used by 
the defendants on the premises to run the saw-mill, 
exploded, and injured the plaintiff. The plaintiff had 
averdict, which was reversed, the court holding that 
proof of the mere fact of an explosion does not raise a 
presumption of negligence on the part of the defend- 
ants. This precise question was carefully considered 
by the court of last resort in Tennessee, in Young v. 
Bransford, 12 Lea, 232. Plaintiff's intestate, while in 
defendant’s grist-mill was killed by the explosion of 
defendant’s boiler. The trial court in his charge to 
the jury said: ‘*‘ When tbe killing is proved to have 
been done by the explosion of defendants’ boiler, the 
burden is thrown upon them to show that they were 
guilty of no negligence, and that the accident was un- 
avoidable. So that while the burden of proof is upon 
the plaintiff to make out his case in the first instance, 
when she has shown the explosion and killing, the 
burden then shifts upon the defendants to exonerate 
themselves from presumed negligence, by showing 
that they were in fact guilty of no negligence, and 
upon this point, whether there is negligence or not, 
your verdict must turn.’’ This was held to be error, 
for which a reversal was had. The principles stated, 
and authorities cited, establish, as we think, that the 
burden of proof resting upon the plaintiff was not well 
borne by him when he rested his case, and we should 
be content. to end the discussion at this point, but for 
the argument of the learned General Term, which may 
be profitably considered further. The court failed to 


ter, 68 N. Y. 283, furnishes an illustration in point. 





recognize a distinction, which has been carefully 
guarded by the courts of tiis State, as well as by 
nearly all other jurisdictions in this country, between 
actions founded in negligence, where a contract rela- 
tion existed between the parties, and those in which 
the defendant owed no other duty than to use such 
ordinary care and caution as the nature of his business 
demanded to avoid injury to others. Its omission to 
do so may have been induced by the opinion of the 
court in Rose v. Transportation Co., 11 Fed. Rep. 438, 
which was cited with approval. In that case it said 
that ‘“‘the presumption originates from the nature 
of the act, and not from the nature of the relations be- 
tween the parties.” This assertion does not seem to 
have been well considered. In actions founded on 
negligence, the onus of establishing it rests upon the 
plaintiff. In determining whether he has sustained 
this burden, it is necessary in certain cases to inquire 
whether.an inference of the fact of negligence can be 
drawn from other facts proven. When it can be, then 
it is said that a presumption of the fact of negligence 
is permissible; and of necessity it embraces not only 
the doing or omission to do the thing complained of, 
but also the relations of the parties; i. e., whether in 
that which he did, or omitted to do, he failed to dis- 
charge some duty owing to the plaintiff. Beck v. Car- 
It 
is there held that where the owner of land expressly, 
or by implication, invites others to come upon his 
premises, if he permits any thing in the nature of a 
snare to exist thereon, he is responsible for an injury 
resulting therefrom to one availing himself of the in- 
vitation; but if he gives but a bare permission to cross 
the premises, the licensee takes the risk of accidents 
of using the premises in the condition in which they 
are. In both cases the act is the same, but in the one 
case he owes a duty not to maintain a snare; in the 
other not. In view of the relations of the parties, he 
is held to be negligent in the first case, but not in the 
second. Sometimes, it is true, the duty which the de- 
fendant owes to the plaintiff is of such a nature that 


+ proof of the happening of the accident, under certain 


circumstances and given conditions, will be of such 
legal value as to afford presumptive evidence of negli- 
gence, and cast upon the defendant the burden of ex- 
planation. This rule has been applied to the carrier of 
passengers, especially in conveyances propelled by 
steam, where the consequences of an accident are fre- 
quently fatal to human life, and the public interests 
require that in such cases the carrier shall use every 
precaution which human skill and foresight can pro- 
vide to prevent accident and its results. Even in those 
cases there must be reasonable evidence of negligence 
before a defendant can be called upon to relieve him- 
self from the presumption of negligence. ‘* But when 
the thing causing the injury is shown to be under the 
control of a defendant, and the accident is such as in 
the ordinary course of business does not happen, if 
reasonable care is used, it does, in absence of explana- 
tion by the defendant, afford sufficient evidence that 
the accident arose from want of care on its part.’ 
Breen v. Railroad Co., 109 N. Y. 297; Seybolt v. Rail- 
road ('o., 95 id. 562. But “it is believed,’’ says Mr. 
Thompson, * that itis never true, except in contractual 
relations, that the proof of the mere fact that the acci- 
dent happened to the plaintiff, without more, will 
amount to prima facie proof of negligence on the part 
of the defendant.’’ 2 Thomp. Neg. 1227. This rule is 
recognized in Huff v. Austin, supra, the court saying: 
‘* Whether the defendants can be held liable for the 
injury caused by the explosion of the boiler owned and 
used by them on their own premises, without affirma- 
tive proof of negligence beyond the mere fact of the 
explosion, is not to be determined by the rule of negli- 
gence governing the common carriers of passengers and 
guods.”” To the same effect is the reasoning of Mr. 
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Justice Field, in the Nitro-Glycerine Case, 15 Wall. 
524. The Supreme Court of Indiana recognizes that 
carrier cases constitute an exception to the general 
rule, in Railroad Co. v. Locke, 14 N. E. Rep. 391. After 
a statement of the extent of the care which the de- 
fendant was bound to observe for the protection of 
the plaintiff and the public, the court continued: *‘The 
Case therefore stands upon a different footing from the 
cases which involve the duties of carriers, who contract 
to carry passengers safely to a particular destination. 
In such cases, proof of an injury ordinarily establishes 
a prima facie case of negligence in favor of a passenger, 
which the carrier must overcome.’’ Now the cases 
cited by the General Term, in which the rule, res ipsa 
loquitur, has been enforced against defendants, are 
nearly all passenger cases, and therefore do not sup- 
port the plaintiff's position. Wiedmer v. Railroad Co., 
41 Hun, 284, isan exception; but that case has since 
been reversed by this court, it being held that the rule 
res ipsa loquitur was not ‘applicable to the situation 
presented. 114 N. Y. 462. Second Division, Oct. 7, 
1890. Cosulich v. Standard Oil Company of New York. 
Opinion by Parker,J. Reversing 55 N.Y. Super. Ct. 384. 


STATUTE OF LIMITATIONS--RUNNING OF THE STAT- 
uTe.—An injunction obtained by the wife restraining 
the husband from disposing of or interfering with her 
property does not prevent him from bringing an ac- 
tion to recover it or its value when wrongfully taken 
from his possession by a third person, and the running 
of the statute of limitations will not be intercepted as 
to such cause of action during the continuance of such 
injunction. The defendant was a stranger to the in- 
junction, and entitled to the benefit of the statute of 
limitations as a defense, unless the plaintiff was by it 
denied, during its continuance, the right, witbin the 
meaning of the statute before mentioned, to commence 
the action; and in such case, as was said by Judge An- 
drews in Wilkinson v. Insurance Co., 72 N. Y. 499, an 
injunction order will not be construed to restrain acts 
not injurious to the rights of the party in whose be- 
half it is obtained, and much less those which ares 
beneficial to him, unless the words clearly have that 
import or effect. A party enjoined from interfering 
with or disposing of property in his possession could 
not, without violation of such mandate, consent or 
voluntarily permit it to be taken by one having no 
right to do so from his custody; and on the other 
hand, any attempt he might make in good faith to re- 
claim the possession of the property, or to protect his 
legal right as owner or bailee, would not be the inter- 
ference with it, prohibited by such injunction. Inthe 
present case, the property was in the possession of the 
plaintiff, and during the pendency of the injunction 
it was, as must here be assumed, wrongfully appro- 
priated by the defendant to his own use, in violation 
of the rights of the plaintiff, whether as owner or bailee 
is not important. The latter was at liberty to assert 
his right to maintain such relation, as against ihe de- 
fendant to the property, and seek by action sv far as 
practicable, to enforce it; and for the purpose of 
restoration of its equivalent, may have resorted to an 
action of trespass, or in trover. This is one of the rights 
incident to the custody of a bailee as long as the right 
of custody continues, and is entirely consistent with 
those of the bailor during that time; and it may be ex- 
ercised by the former to render the bailment effectual 
for the protection of the beneficial owner. The plain- 
tiff was not, by the terms of the injunction, enjoined 
from doing this for the benefit of the one, either him- 
self or his wife, who was in fact the owner of the prop- 
erty. Fincke v. Funke, 25 Hun, 616; Stubbs v. Ripley, 
29 id. 626; McQueen v. Babcock, 41 Barb. 337; *42 N. 
Y. 428, and 3 Abb. Dec. 129, distinguished. Second 
Division, Oct. 7, 1890. Van Wagoner v. Terpenning. 
Opinion by Bradley, J. Affirming 46 Hun, 423. 








TAX SALE—LIMITATIONS—SPECIFIC PERFORMANCE— 
ASSIGNMENT.—(1) A certificate of a tax sale of lands in 
the city of Brooklyn declared that the purchaser wag 
entitled to a lease of the premises for the term mep. 
tioned, ‘‘after the expiration of two years from the 
date hereof, unless said premises be redeemed within 
that time, or any irregularity shall be discovered jg 
the proceedings prior to said sale,” in which case the 
purchase-money, and all sums paid for taxes and as. 
sessments, should be repaid to the purchaser or bis ag. 
signs. Held, the right to recover said purchase-money, 
etc., depended not on the existence of an irregularity 
in the sale, but upon the discovery thereof, and where 
no conveyance had been made under the certificate, 
and irregularities were discovered twelve years after 
the date thereof, the six-year limitation period did not 
begin to run until such discovery. (2) Although the 
time for making the conveyance was fixed at two years 
from the date of the certificate, time was not of the 
essence of the contract, and the fact that no convey. 
ance was demanded or offered, operated to extend the 
time of performance by acquiescence of the parties, 
(3) Although the right to such recovery may be held 
to be barred at the time when the right to specific per. 
formance of the contract to convey terminated, yet 
this action is not barred, because under Laws of New 
York, 1865, chapter 721, section 12, which provides that 
any person interested in premises sold for taxes in 
Brooklyn may, by filing notice, limit the time for tak- 
ing a conveyance pursuant to a sale for taxes, and that 
such time is extended until six months from the filing 
of such notice, the ten-years’ statute of limitations for 
specific performance has been obviated as to the cer- 
tificates sued on, since no such notice has been filed. 
The right to specific performance therefore in the ab- 
sence of such notice, is limited only by the life of the 
lien created by a valid tax sale, which is twenty years, 
(4) The fact that no lien existed in consequence of the 
irregularities which vitiated the tax sale, is no defense, 
since the right to demand a conveyance was perfect 
until] the discovery of such irregularities. (5) Lawsof 
New York, 1854, chapter 384, title 5, section 26, provides 
that ‘‘no assignment of any certificate given on the 
sale of lands for any taxes or assessments shall have 
any effect until notice of the same * * * be 
filed in the office of the collector of taxes,’’ ete. Held, 
that where the sales, for which certificates were issued, 
were invalid, an assignment operated merely to assign 
the claim for the purchase-money, and was therefore 
sufficient without filing such notice. (6) But since the 
certificates are not negotiable instruments, a mere iu- 
dorsement of them by the purchasers is not sufficient 
evidence of an assignment to entitle the holder to re- 
cover upon them. Second Division, Oct. 7, 1890. White 
v. City of Brooklyn. Opinion by Bradley, J. 


TENANTS IN COMMON — RIGHTS OF TENANT IN POS 
SESSION — CROPS.— A tenant in common of a farm be- 
comes the absolute owner of the crops growing aud 
severed by him while in peaceable possession, and can 
maintain trover against his co-tenants for the crops 
carried away by them, without his consent, after he 
had severed them from the soil. The oats and hay 
were personal chattels, the former being such be 
fore, as well as after, they were cut, and the latter 
became such when severed from the meadow. 2 
Sheph. Com. (8th ed.) 212. If they were owned in 
common by the plaintiff and Mrs. House, it was not & 
conversion in law for the defendants, acting by ber (8 
oo-tenant’s) authority, to merely draw them away 
(Carr v. Dodge, 40 N. H. 404; Ballou v. Hale, 47 id. 
347; Russell v. Allen, 13 N. Y. 173; Lobdell v. Stowell, 
51 id. 70; Freem. Co-tenancy, § 306), but if the plain- 
tiff owned the products in his own right, then the de- 
fendants’ act in carrying them away was a conversion 
in law, and they are liable for the damages. When one 
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of several tenants in common of a farm, all being of 
full age, occupies it, and has taken, in the usual course 
of husbandry, the anuual products thereof, without 
having entered into auy contract in respect to its use, 
gud without having ousted or denied the rights of any 
of his co-tenants, heis not liable to account to them, 
orto any one of them, for its use or for the products 
gotaken. Woolever v. Knapp, 18 Barb. 265; Wilcox v. 
Wilcox, 48 id. 327; Dresser v. Dresser, 40 id. 300; Rose- 
boom v. Roseboom, 15 Hun, 309; affirmed, 81 N. Y. 356; 
Zapp v- Miller, 109 id. 51, 57; Henderson vy. Eason, 17 

_B. Div. 701; 4 Kent Com. 369; Freem. Co-tenancy, 
$26. The judgments which hold that a tenant in 
common of farming land who, while in peaceable pos- 
session, takes and uses the products which have grown 
while so in possession is not liable to account for their 
yalue to his co-tenant, rest necessarily on the assump- 
tion that he becomes the sole owner of such products; 
for ifa tenant in common of a chattel uses it up, or 
sells it for his own exclusive benefit, without the ex- 
press or implied assent of his co-tenants, he is liable 
to them for its conversion. Wilson v. Reed, 3 Johns. 
1%; Nowlen v. Colt, 6 Hill, 461; Dyckman v. Valiente, 
QN Y. 560; Freem. Co-tenancy, §§ 307, 308. When a 
go-tenunt of such land peaceably takes the products 
grown during his possession, there comes a time when 
he is vested with the sole title, which cannot be later 
than when, in the due course of husbandry, they are 
peaceably and in good faith severed by him from the 
common estate on which they were grown. If they 
do not then become the individual property of the co- 
tenant who grew and severed them, it is difficult to see 
what subsequent act he could perform which would 
vest him with the title. Storing the hay and grain in 
abarn would not strengthen his title; and unless it 
becomes perfect when the products are severed, a co- 
tenant out of possession can lie by and permit the 
one in possession to rear and prepare crops for mar- 
ket, and then peaceably take them whenever and 
wherever he can, or under certain circumstances, of 
the purchasers, so long as the property can be traced. 
This would not be a convenient nor an equitable rule, 
and we find no authority which justifies the court in 
declaring it to be the legal one, The plaintiff, having 
in the due course of husbandry grown and severed the 
grass und oats while being, with the acquiescence of 
his co-tenants, legally and peaceably in possession of 
the land whereon they grew, became the sole owner 
of them, and the defendants, by taking them away, 
became liable for their value. Calhoun v. Curtis, 4 
Mete. (Mass.) 413; Brown v. Wellington, 106 Mass. 318; 
Bird v, Bird, 15 Fla. 424; Henderson v. Eason, 17 Q. B. 
Div. 701; 1 Dom. Civ. Law (Cush. ed.), p. 952. Second 
Division, Oct. 7, 1890. Le Barron v. House. Opinion 
by Follett, C. J. Reversing 46 Hun, 598. 


TRADE-MARKS—FIRM NAMES--GENERIC TERMS—IN- 
JUNCTION—CLEAN HANDS.—The term ‘International 
Banking Company ”’ is not capable of exclusive appro- 
priation by a co-partnership as a firm name or trade- 
mark. The arbitrary adoption of the name by a firm 
hot engaged in the banking business does not entitle 
it to restrain another firm engaged in a similar busi- 
hess from using the same words as descriptive of the 
latter’s business, fora party seeking such relief in a 
court of equity must come in clean handed, and can- 
hot gain the aid of the court to substantiate his exclu- 
sive right to the use of a term which misrepresents his 
business, and deceives the public. In the strict sense 
of the term, a trade-mark is applicable only to a vendi- 
ble article upon which it is in some manner affixed or 
tepresented as a symbol to indicate the origiu or own- 
ership of the article on which it is placed; but the 
same rules for the protection against infringement are 
extended to names applied to other callings, or to 
Places of business, as to technical trade-marks. How- 
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ard v. Henriques, 3 Sandf. 725; Manufacturing Co. v. 
Hall, 61 N. Y. 226. In referring to the principles relat- 
ing to trade-marks, and upon which their efficiency as 
such depends, it may be observed that there is no ex- 
clusive right to represent by them an idea, nor can 
there be an exclusive appropriation of that which is 
descriptive of the articles to which they are attached, 
or that which indicates their ingredients, mode of 
composition, characteristic properties, quality or na- 
ture. Morgan’s Sons Co. v. Troxell, 89 N. Y. 292; 
Manufacturing Co. v. Spear, 2 Sandf. 599; Caswell v. 
Davis, 58 N. Y. 223. The word “international” is a 
generic term, pertaining to relation between nations, 
and when applied to business or to transactions of pri- 
vate character it imports dealings of some sort in mat- 
ters or with people of different nations, or which have 
some relation to them. It is in common use, and in its 
nature it is descriptive, and ordinarily characterizes 
the business to which it pertains, rather than its origin 
or proprietorship; and, so treated, the use of it can- 
not be exclusively appropriated by any party. This 
partnership name taken by the plaintiffs is apparently 
descriptive of a banking business, and indicates that it 
is in some sense international, and presumptively the 
name dénotes the nature of the business. In that view 
it cannot have the character essential to a trade-mark 
or to its exclusive use analogously to it. Taylor v. Gil- 
lies, 59 N. Y. 331; Baking Powder Co. v. Sherrell, 93 
id. 331; Manufacturing Co. v. Trainer, 101 U. 8. 61; 
Choynski v. Cohen, 39 Cal. 501; Burke v. Cassin, 45 
Cal. 467. The well-known use of this word, as com- 
monly used in its application to business, is such as to 
render it publici juris; but it is urged that the business 
of the parties is not banking, and, although this term 
taken by the plaintiffs into their partnership name is 
generic, and descriptively applicable to a class or classes 
of business, it may in its use by them be deemed arbi- 
trary; and therefore, as against any person engaged in 
a similar enterprise to that in which they are em- 
ployed, the plaintiffs are entitled to the protection of 
its exclusive use. And in support of this proposition 
reference is made to the fact found by the referee that 
the name “International Banking Company” was 
never used by any other person or corporation in con- 
nection with business similar to that 1n which the 
plaintiffs were engaged. That may be so, yet the word 
‘*international ’’ is not arbitrary or fanciful in its ap- 
plication to banking, but is descriptive of the character 
suggested by it of that business, and it may be deemed 
to have been intended to have such effect. Taylor v, 
Gillies, 59 N. Y. 331. The cases cited by counsel do not 
support his contention in that respect. The word 
‘*Congress’’ as applied to aspring of water, in Con- 
gress, etc., Spring Co. v. High Rock, etc., Spring Co., 
45 N. Y. 291, was arbitrary. In Smith v. Sixbury, 25 
Hun, 232, the term ‘* Magnetic Balm’”’ was sustained 
as a trade-mark, not only for the reason that the liquid 
contained no magnetism or electricity, but because the 
word “ magnetic’ was not descriptive of any quality 
of aliquid compound. In Gillott v. Esterbrook, 48 N. 
Y. 374, and Selchow v. Baker, 931d. 59, the trade-marks 
sustained were arbitrary figures and terms, not sug- 
gestive of the nature of the article to which they were 
affixed; and the same remark is applicable to Hier v. 
Abrahams, 82 N. Y. 519, as explained in 93 id. 336. The 
fact that a person may use his name as a trade-mark, 
and that a corporation may do likewise, is not neces- 
sarily applicable to a partnership name, which merely 
indicates a business in which the firm purports by it to 
be engaged. The use by one person of his name us a 
trade-mark would not deny to another having the 
same name the right to use his in good faith for such 
purpose in a similar business, or to mark similar ven- 
dible articles. And there are cases where the right to 
use a name to designate a product is so qualifiedly ex- 
clusive that the right to the protection of its use against 
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infringement by others rests upon the ground that such 
use by them is an untrue or deceptive representation. 
This may be applicable to a geographical name desig- 
nating a locality or district, and which has been 
adopted by one as a trade-mark, and afterward decep- 
tively used by another upon similar articles. New- 
man v. Alvord, 51 N. Y. 189; Laughman’s Appeal, 128 
Penn. St. 1; Canal Co. v. Clark, 18 Wall. 311. The ap- 
plication of this principle is not necessarily dependent 
upon a proprietary right in a name, or the exclusive 
right to its use: but when another resorts to the use of 
it fraudulently as an artifice or contrivance to repre- 
sent his goods or his business as that of the person so 
previously using it, and to induce the public to so be- 
lieve, the court may as against him afford relief to the 
party injured. Berry v. Armistead, 2 Keen, 221; Lee 
v. Haley, L. R., 5 Ch. App. 155; Jay v. Ladler, 40 Ch. 
Div. 649; Meneely v. Meneely, 62 N. Y. 427. And, on 
the other hand, the consideration of good faith to the 
public is so far deemed due from a party taking a name 
or trade-mark for his business or goods that equity will 
not grant relief for the protection of the exclusive use of 
a misrepresentation by means of such name or trade- 
mark, when it may tend to deceive and mislead the 
public, or to impose upon and induce persons to be- 
come his patrons. In other words, a party successfully 
seeking equitable relief in such case must come into 
court with clean hands. Assuming that the defend- 
ants had the legal right to use in good faith the name 
in question, there is no support for the action upon the 
ground merely that they sought by fraudulent means 
to palm off upon the public their business, or the place 
where they conducted it, as that of the plaintiffs. 
Equitable relief will not be given in support of misrep- 
resentation in fraud of the public, and by which they 
may be misled or deceived. This is the situation of 
the plaintiffs in respect to the remedy they sought by 
this action. Medicine Co. v. Wood, 108 U. S. 218; 
Wolfe v. Burke, 56 N. Y. 115; Connell v. Reed, 128 
Mass. 477; Siegert v. Abbott, 61'Md. 276; Palmer v. 
Harris, 60 Penn. St. 156; Leather Cloth Co. v. Ameri- 
can Leather Cloth Co., 4 De Gex, J. & S. 136. Second 
Division, Oct. 7, 1890. Koehler v. Sanders. Opinion 
by Bradley, J. Affirming 48 Hun, 48. 


—_——_.—_—_—_—_— 


CORRESPONDENCE. 


THE EvecTIon Law. 
Editor of the Albany Law Journal: 

In your “ Current Topics "’ of Nov. 15, 1890, you men- 
tion a clause in the new election law which you con- 
sider unconstitutional and illegal~where, speaking of 
the employee having time to vote, it says: ‘* Nor shall 
any deduction be made on account of such absence 
from his usual salary or wages.’’ That clause may be 
so adjudged in case of labor contracts entered into be- 
fore the passage of the said election law, but as to 
after-made contracts, would not the principle apply 
that when the parties entered or enter into them, the 
said parties impliedly or tacitly agreed or agree to 
make said election law, as far as applicable, a part of 
their said contracts? Perhaps the contracts would cor- 
respondingly lessen the wages or in some way provide 
for the matter. 

Yours, 
J. B. DALEY. 

PRATTSVILLE, N. Y., November 15, 1890. 

[We do not see that this argument relieves the 
law from the predicament of enacting that a man 
may not make a contract to pay wages in the future 
without binding himself nor to deduct for absence 
at the polls. The act would have a very limited 
application if it applied only to existing contracts. 
Its intent is clear.—Ep.] 





NOTES. 

on COLERIDGE is an authority upon oratory 

and eloquence. He dissents from the view of Mr 
Justice Stephen that eloquence has declined at the bay, 
Addressing the Lolesworth Club, the chief justice saiq: 
“Tt was said that eloquence had left the bar, only Jip. 
gered in Parliament, and was almost leaving the pul. 
pit. But he had listened at the bar to Sir Alexander 
Cockburn, to Bethell, to Lord Cairns, and to the gregt. 
est of all the advocates who in his time had adorneg 
the profession, and was supreme in the art of forengig 
speaking, Sir William Erle, and he had no doubt that 
all these great men would agree with him in dissenting 
from that proposition so far as the bar was concerned,” 
But those were days when judges appreciated eloquent 
diction. Judges of to-day do not. The dry facts of 
cases wrapped up in the most modern decisions (or, 
better still, without the decisions) prove most accept. 
able to the courts of law of to day. And if Lord Cole 
ridge had had to furnish living instances to catalogue 
with Erle and Cockburn, his task would have been g 
difficult one, but soon concluded.—Law Times. 


Of Lord Young of the Second Division of the Court 
of Session (Scotland), the Law Journal tells the fol. 
lowing anecdote illustrating his impatience, which con. 
stantly prompts the interlocutory remarks: “A civil 
case was being tried in the Court of Session. Lord 
Young was on the bench. Mr. Gloag, now a senatorot 
the college of justice, appeared fur the pursuer, and 
proceeded to Jay the evidence before the court. The 
first witness was called, and a few preliminary ques 
tions were put and answered without interruption, 
Suddenly the judge roused himself and took the ex. 
amination-in-chief into his own hands. Mr. Gloag, 
who had a lively and proper sense of his own import 
ance, courteously endeavored to assert his rights, but 
the judicial catechist remained master of the field. 
When he had extracted by a number of skillful ques 
tions every thing that the witness had to say, Lord 
Young looked down to the advocate with a complacent 
smile. Mr. Gloag had resumed his seat and made no 
motion to rise. ‘Now then, Mr. Gloag,’ interjected the 
judge, sharply, ‘let usgeton.’ ‘Iam waiting,’ wasthe 
answer, ‘for your lordship to call the next wit 
ness.’ ”’ 


After the portrait drawn of himself by himself ins 
recent number of the Albany Law Journal, we cannot 
conceive how the “flirtatious” editor of that paper 
could have committed the oversight to which he pleads 
guilty below: 


Editor of the Green Bag: 


A New York lawyer writes me: *‘ How could you 
miss the ‘Seven Sutherland Sisters’ in your metrical 
report of Rex v. Carlile?” * 

I move to add to the report as follows: 


And then the Seven Sisters Sutherland, 
Who at an upper window took their stand 
By turns, and combed their hair from morn till night, 
While people gazed and wondered at the sight. 
As ‘‘ beauty draws us by asingle nair,”’ 
Much more these seven heads with locks so rare 
Soon clogged the narrow way to overflow, 
And spoiled a statuary’s trade below. 
*Twas done to advertise their ‘* hair restorer; ” 
- And so the judge, who was no blind adorer 
Of beauty, would not have the plea allowed 
That ‘twas the statuary drew the crowd, 
And said this mermaid toileting must stop, 
Or be conducted further in the shop.t+ 
TRvING Browne. 
—The Green Bag. 


mma 





* See Green Bag for June, p. 238 


+ Ellis v. Sutherland, 18 Abb. N. C. 126. 
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ALBANY, DECEMBER 6, 1890. 
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CURRENT TOPICS. 





UDGE TULEY, of Illinois, as we learn from the 
Chicago Legal News, has been delivering a pretty 
lively charge to a grand jury of Cook county on 
l-selling, in which, speaking of an ordinance of 
Chicago, he said : 

“This city ordinance I have held to be void, and in- 
cidentally that the law upon which it was founded was 
gnconstitutional and therefore void. This law and 
ordinance so held void attempted to legalize pool-sell- 
ing and book-making within the inclosures of certain 
fair and race-track associations and to impose a pen- 
alty upon all persons who did the same acts outside of 
such inclosures. This attempt to exempt certain per- 
sons and certain places from the operation of the gen- 
eral penal statute was the cause of this disgraceful 
quasi legal contest between those alleged gamblers. 

“There was then a general law of this State against 
gambling and the keeping of gaming-houges, which cov- 
ered the offenses of pool-selling and book-making, and 
under which these parties might have been and may 
yet be punished. 

“I took occasion, nearly twelve years ago, to call the 

attention of a grand jury to the fact that the betting 
on horse races and pool-selling, then notoriously car- 
ried on in what was known as ‘ gamblers’ alley,’ was a 
violation of this general statute. I now charge you to 
the same effect, and, if evidence sufficient is offered 
before you, I charge you to indict the persons guilty of 
pool-selling or book-making for a violation of that gen- 
eral statute, and that you disregard any statute 
which attempts to legalize such acts in any place 
or at any time, or by any person. Do not un- 
derstand me that you are to confine your in- 
vestigation to any particular form of gambling. 
This statute makes no distinction between gamblers or 
gambling places. I have called your special attention 
to ‘pool-selling’ and ‘ book-making’ because of the re- 
sult of the litigation in this court for a violation of this 
void ordinance, and also because I know of no offense 
against good morals so potent for evil and none which 
is causing such widespread demoralization as this spe- 
cies of gambling.” 
This would seem to apply with considerable force 
tothe Ives Pool Act in this State. Mr. Ives has 
carried away from Albany the unenviable reputa- 
tion of having fathered one of the most disgraceful 
laws ever enacted in this State, in which the Legis- 
lature “‘ stole the livery of heaven to serve the devil 
in,” by the pretense that their purpose was to sup- 
press horse-gambling. The News very well observes: 
“We see no reason why the grounds about a horse- 
tace track should be so holy that no crime can be 
committed thereon.” 


Judge Broady, of the first judicial district of 
Nebraska, in his recent address at the laying of the 
corner-stone of the Beatrice court-house, said: 


“But conservatism even can be overdone and per- 
verted. This is the golden age of action, when time is 
largely the essence of all transactions. There are two 
Ways to be smart; one is to say smart.things, the other 


Vor. 42— No. 23. 











is to do smart things. The former usually amounts to 
nothing, the latter moves the world. He is not the 
most meritorious who makes the fewest mistakes, but 
he who accomplishes the most good in spite of his mis- 
takes. The judiciary lags behind. The delays of the 
law are little less than a disgrace to our jurisprudence. 
The leading cause is an exaggerution of appellate pro- 
ceedings, until the judiciary is carried across the bor- 
der from the practical into the realms of the senti- 
mental. The rich, with a financial surplus, can stand 
it, but the poor, with no such reserve, cannot. Usually 
it is better for the latter to be beaten at the start than 
to succeed at some indefinite time in the distant fu- 
ture; usually the chances of justice lessen in propor- 
tion to the postponement of the time of final adjudica- 
tion, and the public confidence in the judiciary weak- 
ens in the same ratio.” 

There is a great deal of serious truth in this for the 
consideration of Legislatures. In our judgment the 
granting of new trials on technical grounds has 
become a crying evil and a solemn reproach to the 
modern system of administering jusfice. The 
admission of improper evidence, unless the court 
can see that is was prejudicial, ought not to be 
ground for a new trial, and the prevailing rule that 
prejudice will be presumed until the contrary is 
shown is opposed to the attainment of speedy jus- 
tice. It seems to us that at least in a community 
which has two appellate courts it would be quite 
safe to give them power to affirm a judgment, in 
spite of technical errors, if they can see that sub- 
stantial justice has been done. New trials are 
frequently granted on account of errors in instruc- 
tions which are with difficulty discerned by trained 
legal intellects sitting in calm and deliberate review, 
and which could not have produced the slightest 
impression on the jury. We fully agree with Judge 
Broady in his criticism on the ‘‘exaggeration of 
appellate proceedings until the judiciary is carried 
across the border from the practical into the realms 
of the sentimental;” or possibly we might feel 
inclined to add to or substitute for the last word, 
metaphysical. 

The Canadian Law Times, after citing from the 
American Law Review a tribute to the excellence of 
the Canadian judges, continues: ‘‘ In the following 
number critical reference is editorially made to the 
elective system of the States, which is lauded by a 
contributor to the Green Bag as producing more 
good judges than the system by appointment would 
have produced. No doubt many good men have 
been elected by the people, but was it a beneficial 
result when at an election in Illinois” (meaning 
Michigan) “‘ Judge Cooley retired before the popu- 
lar wave which carried on its crest aman who before 
the election was quite obscure as a lawyer. If we 
mistake not, it is not long since the contributor to 
the Green Bag found fault with the system of levy- 
ing contributions on the candidates for judicial 
office in order to secure the support of the party — 
a system which seems to be the inevitable result of 
party government. Willa judge who pays to secure 
his nomination and election inspire confidence?” 
This means us, and so we hasten to explain that we 
were writing in regard to our own political institu- 
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tions. A proper system of selecting judges in the 
United States might be utterly unsuitable to Canada 
or England. Indeed we should suppose that it would 
be safer to have appointed judges in Canada. The 
Times also should bear in mind the probability that 
the party control which sometimes is unhealthily 
felt in the popular election of judges would be felt 
to the same extent, but in a narrower circle, under 
a system of appointment. There is no more corrupt 
avenue than the back-stairs. Judicial contributions 
to procure nomination and election are not ‘‘inevi- 
table” in this country, and so far as this State is 
concerned are probably confined mainly to the city 
of New York; but if judges in that city were to be 
appointed instead of elected, a greedy lobby would 
arise to haunt the approaches to the governor’s 
chamber. There is only one cure for this evil, and 
that is to prohibit judicial candidates from paying 
a single cent toward the campaign expenses, and 
render their election void in case of disobedience. 
As we understand, Governor Hill would be in favor 
of adding such a provision to our Corrupt Practices 
Act, and we would like to see it extended to all 
offices, 


It is said that one has to go away from home to 
learn the news, and we confess that the following, 
from the Centrai Law Journal, is news to us. (At 
least we do not recall it.) ‘* The late New York 
Legislature adopted some peculiar laws, but one 
which recently went into effect is something unique. 
It bears the modest title of ‘An act for the preven- 
tion of blindness,’ and the means by which blind- 
ness is to be prevented are so admirably simple. 
The law reads: ‘Should any midwife or nurse hav- 
ing charge of any infant in this State notice that 
one or both eyes of such infant are inflamed or 
reddened at any time within two weeks after its 
birth, it shall be the duty of such midwife or nurse 
so having charge of such infant to report the fact in 
writing, within six hours, to the health officer or 
some legally qualified practitioner of medicine of 
the city, town or district in which the parents of 
the infant reside.” This, the Central observes, 
‘¢may be supposed to mean that no infant under 
two weeks of age shall cry for any considerable 
time without the permission of the health board, 
or at least without the sending of notice to the 
health authorities.” Now what we would like to 
know is, what is the health officer or doctor going 
to do about it? 


Our generally genial contemporary, The Scottish 
Law Magazine and Journal of Jurisprudence, seems 
on the rampage of late. Not content with accusing 
our Federal Supreme Court of corruption, it says, in 
remarking on some of the extracts from briefs of 
counsel in our Court of Appeals which we some- 
times give among our ‘‘ Notes:” ‘‘American humor 
is often charming; American wit not seldom forced 
or elephantine. * * * That reputable lawyers 
should introduce such hog wash into written plead- 
ings is amazing. That the best legal weekly in 
America should bale it out and serve it up as a del- 





icacy, cold, is all but miraculous.” Was Charles 
Lamb right in denying to the Scotch the sense of 
humor? It does not seem to have occurred to oy 
Caledonian friend that we do not always put for. 
ward these extracts as examples of wit or humor 
but that we sometimes present them as curiosities, 
But the Scotchman’s idea of wit or humor ieads him 
here to indulge in the exquisite term ‘* hog wash” 
in regard to counsel's reference to Joseph’s coat and 
an utterance of St. Paul. On consulting the Cep. 
tury Dictionary we discover that this term means 
swill. Now whether Sandy means to characterize 
these quotations as swill because they are taken 
from Holy Writ, or because they are offered to the 
judges, or both, we are at a loss to conjecture, but 
we can see that his idea of wit and humor is far 
more elegant than the American. In the same num. 
ber Sandy takes a story (certainly half a century old) 
from the Chicago Legal News about lawyers ‘sit. 
ting nearest the fire ” in hell, and adapts it (probably 
very warrantably) to the meridian of Glasgow. 
Sandy is certainly an example of ‘‘ sweetness and 
light ” and humor that would have rejoiced Mat- 
thew Arnold’s heart and compelled “ Elia” to 
‘take the back track.” 


Some of our readers may recall that about four 
years ago we commented at length and with a good 
deal of severity on the conviction of William J. 
Baldwin, of Atchison, Kansas, for the murder of 
his sister. There seemed to us not only reasonable 
doubt of his guilt, but absolutely no reasonable 
ground for suspicion. We are gratified to learn that 
at the recommendation of the board of pardons the 
governor has now accorded him a full and uncondi- 
tional pardon, on the ground that he was innocent. 
This is a wholesome lesson to an overwrought and 
hysterical community. We have no doubt that the 
Jopeka Capital correctly explains the conviction, as 
follows: ‘‘The theory of the defense is that the 
people of Atchison were naturally very much 
shocked at the tragedy; that public justice 
demanded a victim; that some enemy of William 
Baldwin started the report that he was the mur- 
derer, and that like the cry of ‘mad dog’ or 
‘stop thief,’ it spread and increased until it per- 
vaded and excited nearly the entire community, 
and never rested until it had procured a verdict of 
guilty and a sentence of death.” Under our laws 
Baldwin would have been put to death, but under 
the laws of Kansas he was imprisoned, to be exe- 
cuted only on the warrant of the governor. Oppo- 
nents of capital punishment may profitably make a 
note of it. The case was mysterious, but the con- 
viction of Baldwin was a disgraceful perversion of 
justice. 


In People v. Moran our Court of Appeals have 
held that an attempt to pick a pocket is criminally 
punishable, although the pocket was empty; and in 
Bacon v. Insurance Company that death from a malig- 
nant pustule is not a death from accident; reversing 
the General Term in both cases. ‘‘ We told you so” 


in both cases. See 41 Alb. L. J. 425; 36 id. 122, 124. 
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NOTES OF CASES. 





N Georgia Pac. Ry. Co. v. Underwood, Supreme 
Court of Alabama, June 19, 1890, it was held 
that a passenger on a steam railway protruding his 
arm beyond the outer edge of the window is negli- 
gence per 8¢, which will defeat a recovery for any 
injury to which it proximately contributed. The 
court said: ‘‘ The following authorities hold that it 
js negligence per se, and to be so declared by the 
courts as a matter of law, for a passenger on a 
steam railway to protrude his arm, hand or elbow 
through the window of a car, while in motion, and 
beyond the outer edge of the window or outer sur- 
face of the car; and that a recovery cannot be had 
for any injury which, but for such negligence, 
would not have been sustained: Dun v. Railroad 
Co. (Va.), 16 Amer. & Eng. R. Cas. 363; Railroad 
Co, v. McClurg, 56 Penn. St. 294; Morel v. Insur- 
ance Co., 4 Bush, 5386; Railroad Co. v. Sichings, 5 
id. 1; Barton v. Railroad Co., 52 Mo. 253; Rail- 
road Co. v. Rutherford, 29 Ind. 82; Railroad Co. v. 
Andrews, 39 Md. 329; Todd v. Railroad Co., 3 
Allen, 18; 7 id. 207; Holbrook v. Railroad Co., 12 
N. Y. 286, 244. Against this array of adjudged 
cases, and to the converse of the proposition stated, 
there is believed to be in reality but one authority. 
That is the case of Spencer v. Railroad Co., 17 Wis. 
487, which takes the position, and supports it with 
vigor, that it is not negligence per se for a passenger 
to project his arm out of the window of the car in 
which he is riding. Another case frequently cited 
and relied on to support this view is that of Railroad 
Co. v. Pondrom, 51 Ill. 288. The conclusion in that 
case however was rested on the doctrine of compara- 
tive negligence, a doctrine which, if not peculiar to 
Illinois, certainly is not recognized in our jurispru- 
dence, and while the protrusion of the passenger's 
arm from the window of a moving car was admitted 
to be negligence, the judgment was allowed to 
stand because plaintiff’s negligence was held to be 
less than that of the defendant. In the case of 
Quinn v. Railroad Co., 7 8. E. Rep. 614, the ruling 
of the Supreme Court of South Carolina that the 
inquiry of negligence vel non in projecting the arm 
from the car window was for the jury, proceeded, 
it seems, from a construction of the Constitution of 
that State under which, and not from a considera- 
tion of general principles of law, the court felt im- 
pelled to submit the whole question of contributory 
negligence to the jury. A like conclusion was 
reached in Louisiana with respect to a passenger on 
astreet railway. Swmmers v. Railroad Co., 34 La. 
Ann. 139. But as Mr. Bishop observes: ‘Steam 
power is more difficult of control than horse power, 
so the same negligent act of the passenger, such as 
voluntarily and unnecessarily riding on the plat- 
form of the car, is regarded as somewhat more re- 
criminatory in the former than in the latter.’ Bish. 
Non-Cont. Law, § 1116. And the whole doctrine 
of this case, as also the Wisconsin case, supra, is 
Tepudiated by Mr. Wood in the following language: 








‘ But the line of reasoning adopted in this case fails 
to convince us that the doctrine held is either just 
or proper. Any person possessed of sufficient in- 
telligence to ride upon a street car must know that 
the vehicle in which he is riding cannot turn from 
the rails upon which it runs, and is constantly pass- 
ing other vehicles which are liable to pass very near 
to it, so as to render it unsafe, except with the ut- 
most watchfulness on his part, to allow any portion 
of his body to protrude beyond the outer surface of 
the car; and it makes no difference in this respect 
that one source of danger is the company’s own car 
passing upon other rails laid in the street. * * * 
To say that a passenger may be stupidly negligent, 
and expose his person to danger upon this class of 
vehicles, and the company made liable for the con- 
sequences of his negligence, is the assertion of a 
rule which has no foundation in reason, and but 
little in authority; and it seems to us that the rule 
generally adopted, that such acts upon the part of 
a passenger either upon a street or steam car are 
prima facie negligent, is the correct one.’ 2 Wood 
Ry. Law, 1107, 1108. The doctrine of the authori- 
ties cited first above is similarly approved by other 
text-writers of recognized accuracy and learning. 
Thus it is said in 2 Shearm. & R. Neg., § 519, that ‘it 
is deemed contributory negligence, within the rule, 
for a passenger to do any voluntary act which un- 
necessarily exposes him to risk of such injuries as a 
traveller is liable to. A passenger cannot therefore 
recover [as a general rule] for an injury to his arm 
or head, while improperly projecting out of a win- 
dow of a railroad car or stage.’ And Mr. Beach 
states the doctrine as formulated in Railroad Co. v. 
McClurg, supra, to the effect that as a ‘ general rule, 
a passenger who puts his head, or elbow, or any 
other part of his body, out of the window of the car 
in which he is riding, has no cause of action against 
the railroad company for any injury that he may 
sustain on that account, from contact with outside 
obstacles or forces. If any part of the passenger's 
body extends through the open window, beyond the 
place where the sash would be when the window is 
shut, it is sufficient to prevent a recovery of dam- 
ages by him;’ and with respect to the contrary posi- 
tion taken by the Supreme Court of Wisconsin he 
observes: ‘ A consideration of the cases to be cited 
in support of this view will show that there is but 
a slight basis for it, and that the weight of authority 
is decidedly against any such position.’ Beach Con. 
Neg. 164, 166, 167. Bishop recognizes the same 
doctrine (Bish. Non-Cont. Law, § 1107); and Mr. 
Wharton, while expressing the same doubts as to 
the correctness of the rule to the extent it has gone, 
yet, in effect, admits that it has the support of the 
weight of authority. Whart. Neg., § 361. This 
question is an open one in Alabama. We are how- 
ever satisfied with the rule as formulated and sup- 
ported by the great number of adjudged cases, and 
the texts to which we have referred. The reasons 
upon which they base the doctrine appear to be 
eminently sound. Windows are not provided in 
cars that passengers may project themselves through 
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or out of them, but for the admission of light and 
air. They are not intended for occupation, but for 
use and enjoyment without occupation. No possible 
necessity of the passenger can be subserved by the 
protrusion of his person through them. Neither his 
convenience nor comfort require that he should do 
so. It may be, doubtless is, true that men of ordi- 
nary prudence and care habitually lean upon or rest 
their arms upon the sills of windows by which they 
ride. But this isa very different thing from pro- 
trusion beyond the outer edge of the sills, and be- 
yond the surface of the car. We cannot concur in 
the assumption of the Wisconsin court that prudent 
men are habitually given to thus projecting them- 
selves from the windows of moving trains. Judge 
Thompson, who evinces an inclination to agree 
with that court, fails to indorse this assumption as 
to the habits of prudent men, which is the keystone 
to the position announced by it. He says: ‘It is 
perhaps not too strong a statement that no person 
ever travelled on a railway train without at some 
time resting his arm on the window sill, at least, if 
not permitting it to protrude slightly. Conduct 
which is universal is necessarily that of persons rea- 
sonably prudent.’ Thomp. Carr. 258. But the con- 
duct which is assumed by him to be universal is that 
of resting the arm on the sill, not permitting it to pro- 
trude, even slightly, beyond. The former prudent 
men may do, but we cannot conceive that the latter 
is an act which a man of reasonable care and pru- 
dence would ever voluntarily do, much less that it 
is the habit of such men to so act. The former, 
under ordinary circumstances, is not negligence; 
the latter, according to the overwhelming prepon- 
derance of authority, based on sound reason, as we 
conceive, standing by itself, is always negligence 
per se, which will defeat a recovery for any injury to 
which it proximately contributed.” 


In O'Brien v. State, Supreme Court of Indiana, 
September 16, 1890, it was held that where a 
defendant, when arrested, is compelled to submit 
his body to inspection in order to discover his iden- 
tity, the person making such inspection may testify 
on the trial as to the marks found by him on 
defendant’s body. The court said: “It is con- 
tended that the proposed testimony was within the 
inhibition found in the last clause of section 14 of 
article 1 of our State Constitution, and which reads 
as follows: ‘ No person in any criminal prosecution 
shall be compelled to testify against himself.’ We 
are not called upon to decide whether or not the 
court could, at the trial or anterior thereto, have 
compelled the appellant to submit to an examina- 
tion, that the information thus obtained might be 
used as evidence against him on the trial, and ex- 
press no opinion upon that question. But for a 
learned discussion of the question pro and con, see 
State v. Ah Chuey, 14 Nev. 79; 33 Am. Rep. 530, 
and note; Blackwell v. State, 67 Ga. 76; Stokes v. 
State, 5 Baxt, 619. Nor was the testimony offered 
as to information obtained to be used upon the 
trial, but as we have already seen, with a view to 





his arrest. The question of duress, and its effect 
upon information thereby obtained, is not involved, 
for the facts to which the witness was called to 
testify did not depend upon a confession made by 
the appellant, nor upon any act of his. The marks 
and scars upon the body had no relation to the force 
used to enable the witness to find them. The case 
is much like the examination of a person under 
arrest for concealed weapons with which he could 
have committed the crime of murder of which he is 
accused, or for stolen property, where he is accused 
of larceny, and the right to examine the accused 
for such purpose has never been questioned. The 
conclusion can only be reached that the offered tes- 
timony was within the constitutional prohibition, 
upon the theory that the witness was the mere 
mouth-piece, and that the appellant was the real 
witness, which would be a strained construction of 
the constitutional provision as applied to the offered 
testimony. In construing the Constitution the courts 
should follow the ordinary import of the language 
employed, unless there are controlling reasons indi- 
cating that a different construction was intended, 
Worcester says that the word ‘testify’ has three 
definitions: ‘(1) To make a statement or declaration 
in confirmation of some fact; to bear witness, (2) 
To give evidence or testimony in regard to a case 
depending in a court or tribunal. (8) Law. To 
make a solemn declaration under oath or affirmation 
before a tribunal, court, judge or magistrate for 
the purpose of proving some fact.’ The last of 
these is from Burrill’s Law Dictionary. Webster's 
definition is substantially the same. To hold that 
the testimony of the witness was incompetent would 
compel us, in every case involving the identify of a 
person accused of crime, to hold that testimony as 
to marks and scars hidden under the clothing which 
he wears is inadmissible, if the information of the 
witness was obtained without the consent of the 
accused, no difference under what circumstances, or 
in what manner, obtained. The text-books throw 
but little light upon this question under considera- 
tion, and yet we are not entirely without authority. 
State v. Garrett, 71 N. C. 85, was an indictment for 
murder. The prisoner was charged with the mur- 
der of Almira Garrett. The prisoner, while under 
arrest, and very much agitated, before the coroner 
and after the jury had rendered their verdict against 
her, in their presence was ordered by the coroner 
to unwrap her hand which she alleged had been 
burned, and show it to Dr. Walker, so that it might 
be seen if it had been burnt or not. This she did, 
and there was no indication of any burn upon it. 
This evidence was objected to on the trial by coun- 
sel for the prisoner, because it was, in substance, 
compelling the prisoner to furnish evidence against 
herself. The court says: ‘The prisoner objected to 


the admissibility of the evidence as to the condition 
of her hand, and relied upon the case of State v. 
Jacobs, 5 Jones (N. C.), 259. The distinction be- 
tween that and our case is that in the Jacobs Case 
the prisoner himself on trial was compelled to 
exhibit himself to the jury that they might see that 
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he was Within the prohibited degree of color. Thus 

he was forced to become a witness against himself. 
In our case, not the prisoner, but the witnesses, 
were called to prove what they saw upon inspecting 
the prisoner’s hand, although the inspection was 
obtained by intimidation.’ The court then holds 


that there was no error. See State v. Graham, 74 
N.C. 646. The syllabus of that case is as follows: 
‘An officer who had arrested a prisoner charged 
with larceny compelled him to put his foot in a 
track found near where the larceny was committed, 
and testified as to the result of the comparison. 
Held, that the evidence was not procured by duress, 
and was admissible.’ In Walker v. State, 7 Tex. 
App. 245, ‘ the first error assigned is (says counsel 
for the appellant) that the court should not have 
allowed George Grimes to testify as to the result of 
acomparison between tracks found near Munroe’s 
house and a track which the defendant was com- 
pelled to make while under arrest. If the defend- 
ant shall not be compelled to give evidence against 
himself (Bill of Rights, § 10), how can he be com- 
pelled to put the State in possession of any fact 
which the State says goes to establish his guilt?’ 
The court in that case says: ‘There is but a single 
bill of exceptions exhibited in the record, and this 
was saved to the admission in evidence of proof 
with regard to foot-tracks made by the defendant 
in Judge Janier’s office while he was under arrest. 
Just after the discovery of May Munroe’s murder, 
some parties present commenced examining for any 
signs or evidence left by the perpetrator, at the 
house, and around the premises. Footprints were 
found in the house, at a window, and in a peach 
orchard, which were measured by the witnesses, 
one of whom was George Grimes. The portion of 
the testimony which was objected to on the trial 
was as follows: ‘I saw the same measure applied to 
atrack in Judge Janier’s office at Bremand. Janier 
made the defendant make his track in the ashes and 
sand in his office where a stove had been. The im- 
pression made was plain, and it was about the same 
as tracks made in Munroe’s house. The measure 
was applied to the foot-prints in Janier’s office, and 
it was the same in every particular; fitted exactly.’ 
It is contended that the evidence was incompetent 
and inadmissible, because it was evidence which 
defendant was compelled to make, and give against 
himself, in contradiction of the tenth section of the 
Bill of Rights (article 1 of the Constitution), which 
declares that the accused of crime shall not be com- 
pelled to give evidence against himself.’ The court 
then copies lengthily from the opinion in the case 
of State v. Graham, supra, and upon the reasoning 
and conclusion in that case affirms the judgment.” 





CONSTITUTIONAL LAW — CIVIL SERVICE 
COMMISSION — RIGHTS OF CITIZEN. 


NEW YORK COURT OF APPEALS, OCT. 7, 1890. 


Rogers v. Ciry oF BUFFALO.* 


Laws of New York of 1883, chapter 354, section 1, declaring 
that not more than two of the three persons constituting 


__. - 


* Affirming 3N. Y. Supp. 674. 


adherents of the same political party, is not in conflict 
with the Constitution of New York, article 1, section 1, 
which provides that ‘no member of this State shall be 
disfranchised or deprived of any of the rights or privileges 
secured to any citizen thereof, unless by the law of the 
land or the judgment of his peers,” nor with section 6, 
which declares that ‘‘ no person shall be deprived of life, 
liberty or property without due process of law.” 

Laws of New York of 1883, chapter 354, section 8, requiring 
that the mayor of a city shall prepare general rules under 
which city officers are to be selected, which shall go into 
effect when approved by the State civil service commis- 
sion, does not subordinate the power of the local authori- 
ties to that of the State officers in such manner as to be 
in conflict with the Constitution of New York, article 10, 
section 2, which provides that “ all city, town and village 
officers whose election or appointment is not provided for 
by this Constitution shall be elected by the electors of 
such city, town or village, or of such subdivision thereof, 
or appointed by such authorities thereof, as the Legisla- 
ture shall designate for that purpose.” 

The requirement of section 8, that these rules shall provide 
for the admission of persons into the civil service of the 
city as may best promote the efficiency thereof, and as- 
certain the fitness of the candidates in respect to charac- 
ter, knowledge and ability, is notin conflict with article 
12, which, after prescribing an oath to be taken by all offi- 
cers, declares that *“‘no other oath, declaration or test 
shall be required as a qualification for any office of public 
trust. 


i from Supreme Court, General Term, Fifth 
Department. 


W. F. Sheehan, for appellants. 
Ansley Wilcox, for respondent. 


PECKHAM, J. Long prior to the passage of the first 
so-called ‘*‘ Civil Service Reform Act’* by the Federal 
Congress, the condition of that service, and the method 
of appointment thereto, had become the subject of 
most serious thought on the part of many upright, in- 
telligent and experienced men. The semi-barbarous 
maxim that ‘“‘to the victor belongs the spoils’’ had 
been the foundation stone upon which the system of 
appointments to the civil service of the nation had 
been placed fora number of years. The system had 
grown to such proportions under the necessary en- 
largement of the service, and it had become in prac- 
tice so entirely the creature of political chiefs, that the 
appointing power was regarded merely as a formal 
means of registering and legalizing the appointments 
to office which had already been substantially made 
by them. Such a system took from the officer who 
was to make the appointment all sense of personal or 
official responsibility to the people of the country, and 
substituted in its stead the feeling that he was re- 
sponsible only to his party to make such appointments 
to office as the leading men therein should choose to 
ask for. It is not to be wondered at that as the num- 
bers of offices increased, and the numbers of applicants 
therefor increased in even greater proportion, a gen- 
eral scramble for office became the accompaniment of 
every change of administration; and to such an ex- 
tent was it carried that the officers of the government 
had really not the time to spare for the discharge of 
the other duties pertaining to their office, because of 
the constant demand upon their time and attention 
made by office seekers and their supporters. The chief 
reason for an appointment was the political work done 
by the applicant, and his supposed power to do more, 
and thus an appointment to an office in the civil list 
was regarded as a fit and proper reward for purely po- 
litical and partisan service. No one can believe that 
such a system was calculated to produce a service fit 
for the only purpose for which offices are created, viz., 
the discharge of duties necessary to be performed in 





order that the public business may be properly and 
| efficiently transacted. The continuous and systematic 


| Gilling of all the offices of a great and industrious na 
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tion by such means became conclusive proof, in the 


minds of many intelligent and influential men, that 
the nation itself had notin such matters emerged from 
the semi-barbarous state, and that it had failed to ob- 
tain the full benefits arising from an advanced and re- 
fined civilization. The government, it was said, in such 
case, where public offices are thus filled, is looked upon 
as an enemy’s country, fit to be raided and conquered ; 
and to obtain possession of it is a desirable thing, be- 
cause all the offices within the gift of those who admin- 
ister it are lawful spoil of war, and to be parcelled out 
by the chiefs of the victorious party to their faithful 
followers, in recognition of past political services, or 
in expectation of fature support of the same nature. 
Possession of office is to be the reward of party fidelity 
and party service. Contests between political parties 
under such circumstances, it was claimed by the op- 
ponents of this method of appointment to office, must 
in the absence of some great and exceptional question, 
degenerate into mere struggles for the possession of 
the spoils of office. Struggles of this nature necessarily 
bring out every low, selfish and sordid quality of the 
participants therein; and corruption and fraud at the 
elections become the usual accessories thereto. In 
these contests all principle is lost sight of, and a vic- 
tory is regarded as a simple means by which to obtain 
or retain possession of office. Views of this nature 


were held by numbers of earnest and unselfish men | 


long before any legislation upon the subject had be- 
come possible. The prevailing system finally became, 
as was alleged, so sabversive of every right principle 
upon which the business of the public ought to be con- 
ducted that the attention of Congress was at length so 
far drawn to it as to result in the passage by Congress 
of the first statute upon the subject. It is not claimed 
that the Federal legislation in regard to civil service 
reform has as yet proceeded very far, but it is a step 
in the direction of a change to another, and as is 
thought by many, a much better system of filling the 
public offices. 

Legislation in the same direction as that con- 
tained in the act of Congress was soon inaugurated in 
this State. It had been with us precisely as it had 
been with the Federal authorities, and we were in no 
manner behind them in a practical, prompt and 
thorough adhesion to the truth of the maxim already 
quoted. The same force which had operated in the 
National Congress, and had caused the Federal civil 
service legislation, appeared in our State capitol; and 
legislation looking substantially to the same end as 
that of the acts of Congress was enacted by our Legis- 
lature. The fact must be fully recognized that the du- 
ties connected with the vast majority of offices in both 
the Federal and State governments are in no sense po- 
litical, and that a proper performance of those duties 
would give no one the least idea whether the incum- 
bent of the office were a member of one political party 
oranother, It was announced by its adherents and 
promoters as one of the most important.of the princi- 
ples of this new system of filling the civil offices that 
where the political views of, the incumbent of public 
office could not rightfully affect, or in any manner de- 
termine, the means or method of the performance of 
his official duties, and where he stood in no confiden- 
tial position toward a superior, in such case his ap- 
pointment to, or his tenure of, such office should in 
no way depend upon or be affected by his “‘ politics.’’ 
Instead of the old method of obtaining an appvint- 
ment, a new one was proclaimed, which was to be 
based solely upon merit, to be proved by an open, pub- 
licand competitive examination, free to all candidates; 
and the person who was the best qualified, all proper 
circumstances being considered, should be appointed. 
Legislation looking to this end was enacted in New 
York. The full benefits of such a system have not yet, 
it is said, been given by the legislation in question, be- 








cause it does not go far enough; but it is claimed that 
even such as has been enacted tends to give perma. 
nency of tenure to the appointee, and thus to relieve 
him from constant anxieties as to his future means of 
livelihood, and to give him on that account more ingli- 
nation and ambition to discharge his duties well and 
efficiently. As to the appointing power, it is also said 
it.would leave him at leisure to attend to the important 
duties of his own office, without a constant drain upon 
his time and his temper in attending to the claims of 
office seekers. If the system were to be carried out to 
its fullest extent by appropriate legislation, and if the 
laws thus enacted were to be enforced bona fide and 
with cordial heartiness by the men to whose hands it 
would necessarily be confined, it has been confidently 
predicted that the improvements in our entire civil 
service would be such that no unprejudiced citizen 
would ever give his consent to return to the old order 
of things. 

I have stated in a somewhat summary manner the 
system which was in active operation concerning the 
appointment to civil office in the State and Nation 
prior to the enactment of recent legislation upon the 
subject. That the former system was bad, very bad 
indeed, is a fact regarding which it is almost impossi- 
ble to dispute. All intelligent, unprejudiced and dis- 
interested opinion runs most strongly in that direc 
tion. Legislation of the character of that under 
discussion is in this country and as yet somewhat ex- 
perimental in its results. It is experimental because 
it has been so little tried up to this time; but that the 
results, if the legislation be fairly carried out, will be 
immeasurably superior to those obtained under theold 
system, is a prediction most confidently made by those 
whose knowledge upon the subject is the greatest. It 
is somewhat difficult to imagine a worse than the old 
system of appointments to civil office. That a letter 
carrier should lose his position because his views upon 
the question of the tariff were not in accordance with 
the ruling powers seems to be the very height of ab- 
surdity. An earnest desire for the general welfare 
would seem to suggest a fair trial of this new system. 
A strict and full enforcement of the legislation already 
enacted in this State on that subject would be the only 
means of making the experiment. But the defendant 
Diebold challenges the legislation in question, and as- 
serts that it is unconstitutional, on several alleged 
grounds; andif in error as to that, he asserts that 
there are other reasons why it is inapplicable to his 
case. If the legislative acts under consideration vio- 
late in any particular the Constitution of our State, it 
is the duty of this court to so decide, without regard 
to consequences. In determining that question how- 
ever we must be guided in the discussion by the rules 
of construction which are so well known, and which 
should control all courts. The act of the Legislature 
must be plainly at variance with some provision of the 
Constitution before a court will so declare it. Doubt- 
ful questions will be resolved in favor of the validity 
of the legislative act. 

The defendant alleges that the acts are unconstitu- 
tional, because, among other reasons, they provide for 
the appointment by the governor, and for the con- 
firmation by the Senate, of three persons as State civil 
service commissioners, not more than two of whom 
shall be adherents of the same party. This last provis- 
ion, preventing the formation of the civil service 
board of commissioners from one political party, is 
cited as a violation of article 1, section 1, of our Consti- 
tution, which declares that *‘ no wember of this State 
shall be disfranchised or deprived of any of the rights 
or privileges secured to any citizen thereof, unless by 
the law of the land or the judgment of his peers.” The 
provision is also claimed to be a violation of that part 
of section 6, article 1, which declares that no person 
shall be * deprived of life, liberty or property without 
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due process of law.” Provisions of a nature similar to 
this act are contained in numerous statutes which 
bave been enacted siuce the adoption of our Constitu- 
tion. Among the latest are those creating the State 
railroad commission and the State board of arbitra- 
tion. In appointing such commissioners, the governor 
isnot permitted to take them all from one party. None 
of these statutes has been held unconstitutional on the 
ground taken here, and so far as 1 can discover, this 
provision has never even been assailed as a violation of 
the Constitution. It is not conclusive of course, yet 
the fact that up to this time no such claim has been 
made in any legal discussion, while statutes containing 
provisions of this kind have been frequent, is some- 
thing of an argument in favor of their validity. We 
feel quite clear that such provisions are not in viola- 
tion of the first section, article 1 of the Constitution. 
Acitizen is not, within the meaning of this section, in 
such case disfranchised; nor is he deprived of any 
right or privilege secured to any other citizen of the 
State. No definition that could be given would proba- 
bly include all the cases that such section might cover, 
and it is never well to attempt a general definition in 
matters of this nature. It is enough to say as each case 
presents itself that it is or is not included within the 
section. 

The claim of defendant upon the facts of this case 
is, that after two persons have been appointed from 
one political party, the Legislature has no right to di- 
rect, that in appointing a third as one of three com- 
missioners, such appointment must be made from 
some other than the same political party that fur- 
nished the other two. It is urged that the Legislature 
has no such right, because the applicant for the third 
appointment might be a member of the same political 
party as the two already appointed, and that he has a 
constitutional right to be eligible for such appoint- 
ment; and any statute which stands in the way of 
such right, save as a punishment for crime, or as a con- 
sequence of a conviction thereof, must deprive him of 
the franchise or privilege of eligibility to office, and 
therefore amounts to his proscriptian to that extent, 


and is for that reason a violation of the Constitution. | 


We think not. The appellant bases his argument upon 
the proposition that every citizen has a right, which is 
protected by the Constitution, to be regarded as eligi- 
ble to hold any office, unless the Constitution has it- 
self prescribed certain qualifications for such holding. 
He then asserts that the statute in question violates 
this constitutional right. It is not necessary, in the 
view we take of this statute, to decide upon the cor- 
rectness of the claim as to the eligibility of the citizen 
to hold office, as made by the appellant, under the 
provisions of the Constitution. We will simply, for 
the purpose of this discussion, assume it to be correct; 
but we do not think that this statute violates any con- 
stitutional right of the individual. We think his right 
to be regarded as eligible to hold office under this stat- 
ute is fully recognized when he stands on an equal 
footing with others of his class, all of whom are eligi- 
ble. Where there are two offices which members of 
the same party may fill, if he, being a member of such 
party, is equally eligible with any other member of 
that party to fill either, his constitutional privilege to 
hold office is fully recognized and vindicated. lt must 
beremembered that there is nothing in this statute 
which compels the appvintment of even one member 
of any political party. It simply prevents the uppoint- 
Ment of more than two from such party. With the 
appointment of the third, another condition arises, 
and that condition prevents the selection being made 
from the ranks of the same political party from which 
the other two appointments have been made. Having 
been a member of the eligible class from which the 
other two persons were selected, and having thus had 
his constitutional chance of appointment equally with 





all others of that class, all being eligible, we cannot 
think that while two others from his class have been 
taken, and consequently he has been omitted in the 
two appointments, his eligibility for holding office ex- 
tends, by virtue of this section of the Constitution, to 
the right of appointment as a third member of such 
commission, in spite of the condition limiting the ap- 
pointment to two from any one political party. In 
such case it cannot be truly said that eligibility to hold 
office depends upon party affiliation. The purpose of 
the provision is of course plain. It seeks to secure the 
appointmeut of persons who are not all of the same 
political views, and thus to provide for a representa- 
tion in the body so appointed of different and proba- 
bly conflicting interests in the State. We cannot be- 
lieve that the section in question does or was intended 
to operate so as to prevent the execution of such a pur- 
pose so carried out. 

The case of Barker v. People, 3 Cow. 686, has been 
cited by counsel. That case holds that the act to sup- 
press duelling, which provided as a punishment for 
sending a challenge that the person so sending should 
on conviction be disqualified from holding any public 
office, was constitutional. The chancellor, in the 
course of his opinion, said he thought it entirely clear 
that the Legislature could not establish arbitrary ex- 
clusions from office, or any general regulation requir- 
ing qualifications which the Constitution had not re- 
quired. What he meant by such expressions is ren- 
dered clear by the examples he gives. Legislation 
would be an infringement upon the Constitution, he 
thought, which should enact that all physicians, or all 
persons of a particular religious sect, should be in- 
eligible to hold office, or that all persons not possess- 
ing a certain amount of property should be excluded, 
or thata member of Assembly must be a freeholder, 
or any such regulation. But in our judgment, legisla- 
tion which creates a board of commissioners consisting 
of two or more persons, and which provides that not 
more than a certain proportion of the whole number 
of commissioners shall be taken from one party, does 
not, in any just sense, amount to an arbitrary exclu- 
sion from office, nor to a general regulation requiring 
qualifications not mentioned in the Constitution. The 
‘* qualifications’ which were in the mind of the learned 
chancellor were obviously those which were, as he said, 
arbitrary, such as to exclude certain persons from 
eligibility under any circumstances. Thus a regula- 
tion excluding all physicians would be arbitrary. But 
would a regulation which created a board of health, 
and provided that not more than one physician from 
any particular school, or none but a physician, should 
be appointed thereon, be arbitrary or unconstitutional, 
as an illegal exclusion from office? I think not. The 
purpose of the statute must be looked at, and the 
practical results flowing from its enforcement. If it 
be obvious that its purpose is not to arbitrarily exclude 
any citizen of tbe State, but to provide that there shall 
be more than one party or interest represented, and if 
its provisions are apt for such purpose, it will be diffi- 
cult to say what constitutional provision is violated, 
or wherein its spirit is set at nought. The case is en- 
tirely different from that of Attorney-General v. De- 
troit Common Council, reported in 58 Mich. 213. The 
provision in that case was for the appointment of elec- 
tion inspectors consisting of two persons from each of 
the two leading political parties; and it was held to be 
in violation of the Constitution of Michigan. There 
the law recognized but two political parties, and made 
it anecessity for the appointments to be made from 
and confined to members of those parties. An indi- 
vidual not a member of either was not eligible 
to appointment. In the case before us, there is 
not a citizen in the State, otherwise capable, who 
would not be eligible in the first instance to one 
of these appointments; and it is not until two 
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have been made from one party that a member 
of such party is not eligible for appointment to the 
third place. There is no provision making it neces- 
sary to appoint two from the same party, or making it 
necessary |o appoint some one who has been known up 
to that time as a member of any particular party. The 
legislation is in the direction of making the body thus 
appointed more representative, of different and di- 
verse interests, than might otherwise be the case. The 
legislative power, generally speaking, is unlimited, 
save as the Constitution has set bounds to 1t. It is 
difficult to see any constitutional objection to the 
legislation in question, so far as the section under 
consideration is concerned. No man’s right to be 
regarded as eligible to hold office is, as we tbink, 
infringed upon by legislation which prohibits the tak- 
ing of more than a certain number of the class to which 
he belongs, for the purpose of filling a commission, 
composed of more than one individual. This is not 
the case of an attempt to restrict the right to vote for 
all officers that are elective by the people, so that what 
is termed “minority representation’? might be at- 
tained even in purely elective offices. There is a con- 
stitutional provision which gives toevery male citizen, 
qualified as therein specified, by age and residence, the 
right to vote for all officers that now are, or bereafter 
may be, elective by the people. What is the correct 
construction of that section of the Constitution, and 
ow far it applies in the direction of limiting the 
wer of the Legislature in regard to provisions for 
voting, are questions not now before us. There is of 
course no analogy between the cases of elective offices 
and those where the office is to be filled by appoint- 
ment, and no argument which rests for its foundation 
upon the constitutional provision for voting for elect- 
ive officers gives us any light upon the question under 
discussion. In our judgment there is nothing in the 
first section of article 1 which invalidates this legisla- 
tion. It is equally apparent that the statute does pot 
violate the provisions of section 6 of the same article, 
prohibiting any person from being deprived of life, 
liberty or property without due process of law. He is 
not deprived of his life or his property by this statute. 
Giving the widest definition to the word “ liberty,’’ as 
including the right to be eligible to hold office, the dis- 
cussion already had shows that it has not been disre- 
garded under this law. r 
Another objection to the validity of the statute is 
stated by the appellant. He says the statute violates 
article 10, section 2, which provides that “all city, 
town and village officers whose election or appointment 
is not provided for by this Constitution shall be elected 
by the electors of such cities, towns and villages, or of 
such division thereof, or appointed by such authorities 
thereof, as the Legislature shall designate for that pur- 
pose.” His argument runs in this manner: The stat- 
ute provides that the mayor shall prepare general rules 
under which city officers are to be selected, which shall 
go into effect when approved by the State civil service 
commission. The powers of the local authorities to 
select city officers are therefore, as he argues, subor- 
dinated to the power of the State authorities. We 
think the proposition cannot be maintained. The 
powers of the local authorities to select city officers, 
within the meaning of this section of the Constitution 
are not subordinated to those of the State authorities 
by the mere necessity for the submission of the regu- 
lations concerning their appointment to the State 
board. The statute provides that the mayor is to pre- 
scribe such reguiations for the admission into the civil 
service as will best promote the efficiency thereof, and 
ascertain the fitness of candidates in respect to charac- 
ter, knowledge and ability for the branch of the ser- 
vice into which they seek to enter. These regulations 
are to take effect upon the approval of the State com- 
mission. The mayor has, in the first instance, the sole 














right to prescribe regulations, but they are to be such 
as shall best promote the efficiency of the service, ang 
ascertain the fitness of the candidates. The submis. 
sion of such regulations to a State board before they 
are to take effect does not interfere with the general 
powers of the local authorities to appoint to office, 
The State board cannot itself make the regulations or 
alterthem. The regulations themselves can only be 
for the purpose of establishing efficiency, and ascer. 
taining the fitness of candidates. The same local ag. 
thorities are to make the appointments that did go be. 
fore the statute was passed. Means are simply taken 
to ipsure the appointment of fit and capable persons, 
The general plan provided in the statute would seem 
to be a fit and appropriate one for the purpose of ac. 
complishing that result. It is not denied that illegal 
ov improper regulations may possibly be prescribed by 
the mayor, and approved by the commission. Thig 
fact does not affect the validity of the statute. The 
rule or regulation which is alleged to be invalid may 
be brought before the court by some person whose 
rights have been affected thereby, and judgment may 
be thus given in regard to such validity. The defend. 
ant Diebold dves not show that he has lost any right, 
or that any right of his has been injuriously affected, 
by any regulation adopted by the mayor, and approved 
by the State commission; and he cannot therefore be 
heard upon a question which is as to him a mere ab- 
straction. 

Still another ground of invalidity is alleged by the 
appellant. He says that the statute conflicts with ar- 
ticle 12, which provides for the taking of an oath of 
office by members of the Legislature and all officers, 
executive and judicial, before they enter on the duties 
of their respective offices, which oath is therein set 
forth; and it is there stated that “ no other oath, dec- 
laration or test shall be required as a qualification for 
any office of public trust.’’ The statute by which an 
applicant for appointment to a position in a public 
office is made to show his fitness therefor is claimed 
to constitute an illegal test, within the meaning of 
this section. It is said that the Legislature has no 
right to enact that a person who shall be appointed to 
a public office shall have the qualification necessary to 
enable him to discharge the duties of such office, nor 
to provide that the fact that he does possess such 
qualifications shall be ascertained by a fair, open and 
proper examination. Nothing but the bare oath men- 
tioned in the Constitution can be asked of any appli- 
cant for an appointive office, is the claim of the appel- 
lant. We do not think that the provision above cited 
was ever intended to have any such broad construc 
tion. Looking at it as a matter of common sense, we 
are quite sure that the framers of our organic law 
never intended to oppose a constitutional barrier to 
the right of the people through their Legislature to 
enact laws which should have for their sole object the 
possession of fit and proper qualifications for the per- 
formance of the duties of a public office on the part of 
him who desired to be appointed to such office. So 
long as the means adopted to accomplish such end are 
appropriate therefor, they must be within the legisla 
tive power. The idea cannot be entertained for one 
moment that any intelligent people would ever con- 
sent to so bind themselves with constitutional restric- 
tions on the power of their own representatives as to 
prevent the adoption of any means by which to secure, 
if possible, honest and intelligent service in public 
office. No law involving any test other than fitness 
and ability to discharge the duties of the office could 
be legally enacted, under cover of a purpose to ascer- 
tain or prescribe such fitness. Statutes looking only 
to the purpose of ascertaining whether particular can- 
didates for an appointive office are possessed of those 
qualifications which are necessary for a fit and intelli- 
gent discharge of the duties pertaining to such office 
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are not dangerous in their nature, and in their execu- 


tion they are not liable to abuse in any manner involv- 
ing the liberties of the people. Most, if not all, of the 
provisions in the Federal and State Constitutions, 
which are of the nature of a bill of rights, were placed 
therein with reference to English history, and the 
struggles for liberty which such history recorded. 
Declarations, oaths and tests, as a condition for hold- 
ing office, had been frequently resorted to by the Par. 
liament of Great Britain for the purpose of promoting 
the prosperity of One religion, or insuring the down- 
fallofanother. In 1673, during the reign of Charles 
the Second ‘of England, public opinion therein was 
highly excited. The king had theretofore chosen to 
jssue a declaration of indulgence, which, in substance, 
dispensed with the execution of the penal laws against 
the Roman Catholics. Upon the reassembling of Par- 
liament in that year, the House of Commons denied 
the king’s right to dispense with penal statutes in mat- 
ters ecclesiastical; and unless the king renounced that 
right, the House gave him to understand that it would 
grant no supply forthe Dutch war. After much debate 
and negotiation, the king yielded, cancelled the decla- 
ration, and promised that it should never be drawn 
into a precedent. The Commons then extorted from 
the king his assent to what Macaulay has termed ‘a 
celebrated law,’’ which continued in force down to the 
reign of George the Fourth. The law was kuown as 
the “Test Act,”’ and it provided that all persons hold- 
ing any office, civil or military, should take the oath 
of supremacy, should subscribe a declaration against 
transubstantiation, and should publicly receive the 
sacrament according to the rites of the Church of Eng- 
land. Some years prior to this, the Parliament of 
1662 had enacted a statute known as the ‘*‘ Corporation 
Act.” Under this act all magistrates had to disclaim 
the obligation of the covenant, and to declare their be- 
lief that it was not lawful upon any pretense to resist the 
king, and theirabhorrence of the traitorous position of 
taking arms by the king’s authority against his person. 
The act of uniformity as to religion had also been 
passed, and every clergyman was bound to declare his 
assent to every thing in the Book of Common Prayer, 
and was ordered to take an oath abjuring the solemn 
league and covenant, and renouncing the principle of 
taking arms against the king. This brief statement 
is taken from Macaulay’s History of England, chapter 
2,and Hume’s History of England, volume 5, page 462, 
ete. It cannot be doubted that the facts mentioned 
in these histories were present to the minds of the 
framers of our original Constitution, from which this 
provision is extracted. They meant that no such oaths, 
declarations or tests as above described, nor any other 
of alike nature, should be ordained as a condition for 
the holding of any public office. ‘The Federal Consti- 
tution has deciared that ‘‘no religious test shall ever 
be required asa qualification to any office of public 
trust under the United States.’’ That provision un- 
doubtedly was inserted for the same reasons which led 
totheinsertion of the somewhat similar one of our 
State Constitution, and now under discussion. Its 
meaning has not been judicially stated that I am aware 
of, but we have the opinion of Mr. Justice Story that 
it wasaimed to prevent the tests prescribed by such 
English statutes as I have above referred to. 2 Story 
Const., §§ 1847, 1849. In this case we simply hold that 
the imposing of a test by means of which to secure the 
qualifications of a candidate for an appointive office, 
of a nature to enable him to properly and intelligently 
perform the duties of such office, violates no provision 
of our Constitution. 

Some other grounds have been urged for a reversal 
of this judgment, but after a careful examination of 
them, we think they are not tenable, for the reasons 
oman sufficiently stated in the opinions of the courts 

ow. 





- The judgment herein should be affirmed, with 
costs. 


All concur; RuGer, C. J., in result. 


——_>—____—_ 


CONSTITUTIONAL LAW—CIVIL RIGATS — 
RESTAURANT ACCOMMODATIONS. 


MICHIGAN SUPREME COURT, OCT. 10, 1890. 


FERGUSON V. GIES. 


A statute of Michigan provides “that all persons within the 


jurisdiction of this State shall be entitled to the full and 
equal accommodations, advantages, facilities and privi- 
leges of inns, restaurants, eating-houses.” Section 2 pro- 
vides that any person who shall violate any of the provis- 
ions of section 1, ‘* regardless of color or race,’’ shall be 
deemed guilty of a misdemeanor. Held, that a restau- 
rant-keeper who refuses to serve a colored person with re- 
freshments in a certain part of his restaurant, for no other 
reason than that he was colored, is civilly liable, though 
he offers to serve him by setting a table in a more private 
part of the house. 


ees to Circuit Court, Wayne county. George 

Gartner, J. 

D. A. Straker and R. E. Frazer, for appellant. 

Wm. Look and H. F. Chipman, for appellee. 

Morsg, J. The defendant, at and before the time 
this suit was brought, was the manager of a public res- 
taurant in the city of Detroit, and was licensed by that 


municipality to conduct such public restaurant. It 
was to all intents and purposes a public place. On the 


15th of August, 1887, the plaintiff, a colored man, in 


company with a friend, entered this restaurant, and, 
sitting down at one of the tables provided for that pur- 
pose, ordered supper. The plaintiff claims, in sub- 
stance, that the restaurant was divided in two parts, 
not separate rooms, but one side or part of the room 
was known as the “‘ restaurant side,” and the otber as 
the *“‘saloon side.”’ The restaurant side was furnished 
with tables, covered with table-cloths. Glasses were 
on the tables, with napkins in them, and there was an 
electric fan over the tables. The tables had a very neat 
appearance. The tables on the saloon side were furn- 
ished with beer glasses, and were beer tables such as 
are usually found in saloons. The plaintiff testifies 
that he and his friend sat down on the restaurant side 
at the first table from the last in the second row, and 
called for alunch. The waiter said: “I can’t wait on 
you here.”’ Ferguson said: ‘‘ What do you mean by 
that?’’ The waiter replied: ‘‘ We cannot serve you 
kind of people here. It is against the rules of the 
house to serve colored people in the restaurant. If you 
want any thing to eat, you will have to go on the other 
side of the house.”’ After waiting a few minutes 
Ferguson went to the office, and said to the defendant, 
‘*Mr. Gies, I came into your restaurant with a friend, 
and I have been insulted by one of your waiters,”’ and 
told him what the waiter had said. Gies replied: 
“That is all right. That is the rule of this house, if 
you want any thing to eat.’’ They had some conversa- 
tion, which ended by defendant saying to plaintiff 
that he would get uothing to eat unless he went on the 
other side. Plaintiff asked if he could not sit at the 
table adjoining, or at any of the tables behind him, 
which were empty, but the defendant refused to serve 
him at any of the tables on that side of the room. 
Plaintiff went away without eating any thing. While 


he was sitting at the table several white persons came 
in, sat down, and had refreshments at different tables 
on the restaurant side of the house. The defendant 
admits that he refused to serve refreshments of any 
kind to the plaintiff at the table where he sat, for no 
other reason than that Ferguson was a colored man, 
and that he said to him: “‘ That is the rule of the house. 
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We cannot serve colored people right at those certain 
tables.” But he testifies that he further said: ‘* Fergu- 
son, there is no use in your waiting here. We cannot 
serve you at these tables. If you will sit over at the 
next table in the other row, I will see that you are 
served there all right, the same as any other person 
will be.” Ferguson said, ‘‘ No.” There was about six 
feet between the two rows of tables. Defendant admits 
also that there was a difference in the tables, being of 
different shape; that the tables at which he told Fergu- 
son he might be served were at the time uncovered; 
and that the covers were taken off to accommodate the 
crowd that came in for beer; but testifies that he told 
plaintiff he would cover the table, and furnish it the 
same as the one he was sitting at, and that he should 
be waited upon and served the same as those on the 
other side of the room. Defendant denies that this was 
in the saloon part of his place. He says it was a part 
of the restaurant, but situated in a more private place, 
as the bar would hide them from the view of those in 
the front part of the place. There was no partition be- 
tween the tables. They were in the same room, and 
divided only by space. Colored people were not per- 
mitted to sit except in one part of the room, but white 
men were served wherever they liked. The Circuit 
judge, Hon. George Gartner, instructed the jury that 
the plaintiff was entitled, under the law, to full and 
equal accommodaticns at this restaurant with all other 
citizens; that “all citizens under the law have the 
same rights and privileges, aud are entitled to the same 
immunities—it makes no difference whether white or 
colored, A different idea or principle than this never 
rested in reason. The reasoning of Chief Justice 
Taney in his opinion in the Dred Scott Case is now 
largely and almost universally regarded as fallacious 
and contrary to the principles of law then claimed to 
exist. The emancipation of the slaves followed, and 
then the fifteenth amendment placed the colored citi- 
zen upon an equal footing in all respects with the white 
citizen. Since then, in many of the States, laws have 
been enacted to modify and overcome the prejudices 
entertained by many of the white race against the cul- 
ored race, and to place the latter upon an equal foot- 
ing with the former, with the same rights and privi- 
leges. Thus, the Legislature of this State in 1885 
passed a law with that object and for that purpose; 
and in certain instances a denial of such rights is made 
a crime under the law of this State.’’ He furthersaid 
to the jury that, if they found that the plaintiff was 
denied full and equal accommodations, the defendant 
was liable in damages for such denial. So far the 
learned judge was eminently sound in his reasoning, 
and correct in his law, but in his application of the 
law to this particular case he was in error. The jury, 
under the defendant’s own version of the transaction, 
should have been instructed to find a verdict for the 
plaintiff. 

In his definition of ‘full and equal accommoda- 
tions,” the court said: “It is claimed by the defend- 
ant that he did not refuse to serve the plaintiff, but 
told him substantially that he would not serve him on 
that side of the house, but that, if he would go over 
and take a seat at a table on the other side of the room 
in the restaurant, he would then serve him in precisely 
the same manner in which he would be served at the 
table at which plaintiff had seated himself; and that 
the rule of the house was not to serve colored persons 
on that side of the house. Now, gentlemen, the de- 
fendant would not have the right to refuse to serve 
the plaintiff in the restaurant proper; but it is claimed 
by the defendant that the saloon portion is divided 
from the restaurant, and that the table at which he re- 
quested the defendant to sit was in the restaurant. 
While the defendant had no right to make a rule pro- 
viding for an unjust discrimination, still he would 
have the right, under the law, to make proper and 





reasonable rules for the conduct of his business, and 
governing the conduct of his patrons; and whether thig 
was a reasonable rule I will submit to you for determ. 
ination. Thus, the defendant has the right to reseryg 
certain portions of his business for ladies, and other 
portions for gentlemen, while he may also reseryg 
other portions for his regular patrons or boarders. He 
might also, under the law, reserve certain tables for 
white men, and others where colored men would be 
served, providing there be no unjust discrimination, 
And this brings me to an explanation of the term 
which I have used, viz., ‘full and equal accommoda- 
tions.’ By this term ‘full and equal’ is not meant 
identical accommodations, but by it is meant substan- 
tially the same accommodation. A guest at a restau. 
rant has no more right to insist upon sitting at a par- 
ticular table than a guest at a hotel has the right to 
demand a particular room, as long as the accommoda- 
tions offered are substantially thesame. This is all the 
law demands and requires, and if you find from the 
evidence in this case that the defendant offered to 
serve the plaintiff in one part of the restaurant proper 
in the same manner as guests were served in other 
parts, and that he offered the plaintiff full and equal, 
although not identical, accommodations, and if you 
find that the rule made by the defendant did not make 
an unjust discrimination, but was reasonable, then 
your verdict must be for the defendant.’’ Under this 
charge, the jury found for the defendant. The fault 
of this instruction is that it permits a discrimination 
on account of color alone which cannot be made under 
the law with any justice. As faras it relates to the 
right of a restaurant-keeper to make rules and regula- 
tions based upon other considerations, the charge is of 
no concern in this case, and we shall not express any 
opinionf{as to its correctness. But in Michigan there 
must be and is an absolute, unconditional equality of 
white and colored men before the law. The white man 
can have no rights or privileges under the law that is 
denied to the black man. Socially people may do as 
they please within the law, and whites may associate 
together, as may blacks, and exclude whom they please 
from their dwellings and private grounds; but there 
can be no separation in public places between people 
on account of their color alone which the law will sane- 
tion. We have been cited to a large number of cases 
upholding the doctrine enunciated by the trial judge. 
It has been held that separate schools may be provided 
for colored children, if they are reasonably accessible 
and afford substantially equal educational advantages 
with those provided for white children. State v. Me- 
Cann, 21 Ohio St. 198; Bertonneaw v. Directors, 3 
Woods, 177; Ward v. Flood, 48 Cal. 36, 45; Cory v. Car- 
ter, 48 Ind. 327; Roberts v. Boston, 5 Cush. 198; People 
v. Easton, 13 Abb. Pr. (N. S.) 159; Dallas v. Fosdick, 
40 How. Pr. 249; United States v. Buntin, 10 Fed. Rep. 
730; People v. Gallagher, 98 N. Y. 438. It has also been 
held that common carriers may provide different cars 
or separate seats for white and colored persons, if such 
cars or seats are equal in comfort and safety one with 
the other. Railway Co. v. Miles, 55 Penn. St. 209; The 
Sue, 22 Fed. Rep. 843; Logwood vy. Railway Co., 23 id. 
318; Railway Co. v. Wells, 85 Tenn. 613; Murphy v. 
Railway Co., 23 Fed. Rep. 637, 640; Railway Co. v. Wil- 
liams, 55 Ill. 185. In Day v. Owen, 5 Mich. 520, this 
same principle was recognized; but it must be remem- 
bered that the decision, as in the case of Roberts v. 
Boston, 5 Cush. 198, was made in the ante-bellum days, 
before the colored man was a citizen, and when, in 
nearly one-half of the Union, he was but a chattel. It 
cannot now serve as a precedent. It is but a reminder 
of the injustice and prejudice of the time in which it 
was delivered. The negro is now, by the Constitution 
of the United States, given full citizenship with the 
white man, and all the rights and privileges of citizen- 
ship attend him wherever he goes. Whatever right % 
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n has ina public place, the black man has also, 
because of such citizenship. But this is not all. In 
1885 the Legislature of this State enacted: “ Section 1. 
That all persons within the jurisdiction of this State 
shall be entitled to the full and equal accommodations, 
advantages, facilities and privileges of inns, restau- 
rants, eating-houses, barber-shops, public conveyances 
on land and water, theaters, and all other places of 
public accommodation and amusement, subject only 
to the conditions and limitations established by law, 
and applicable aiike to all citizens. § 2. That any per- 
son who shall violate any of the provisions of the fore- 
going section by denying to any citizen, except for rea- 
sous applicable alike to all citizens of every race and 
color, and regardless of color or race, the full accom. 
modations, advantages, facilities or privileges in said 
section enumerated, or by aiding or inciting such de- 
pial, shall, for every such offense, be deemed guilty of 
a misdemeanor, and, upon conviction thereof, shall be 
fined not to exceed $100, or shall be imprisoned not 
more than thirty days, or both.’’ Section 3 provides 
that there shall be no discrimination on account of race 
or color in the selection of grand and petit jurors. 
This statute exemplifies the changed feeling of our peo- 
ple toward the African race, and places the colored 
man upon a perfect equality with all others, before the 
Jaw in this State. Under it, no line can be drawn in 
the streets, public parks or public buildings upon one 
side of which the black man must stop and stay, while 
the white man may enjoy the other side, or both sides, 
at his will and pleasure; nor can such a line of separa- 
tion be drawn in any of the public places or convey- 
ances mentioned in this act. See Pub. Acts 1885, pp. 
131, 132. But it is claimed by the defendant’s counsel 
that this statute gives no right of action for civil dam- 
ages; that it is a penal statute; and that the right of 
the plaintiff under it is confined to a criminal prosecu- 
tion. The general rule however is that where a stat- 
ute imposes upon any person a specific duty for the 
protection or benefit of others, if he neglects or refuses 
to perform such duty, he is liable for any injury or 
detriment caused by such neglect or refusal, if such in- 
jury or hurt is of the kind which the statute was in- 
tended to prevent; nor is it necessary in such a case as 
this to declare upon or refer to the statute. The com- 
mon law as it existed in this State before the passage 
of this statute, and before the colored man became a 
citizen under our Constitution and laws, gave to the 
white man a remedy against any unjust discrimina- 
tion to the citizen in all public places. It must be con- 
sidered that, when this suit was planted, the colored 
man, under the law of this State, was entitled to the 
same rights and privileges in public places as the white 
man, and must be treated the same there; and that his 
right of action for any injuries arising from an unjust 
discrimination against him is just as perfect and sacred 
in the courts as that of any other citizen. This statute 
is only declaratory of the common law, as I under- 
stand it to now exist in this State. 

Any discrimination founded upon the race or color 
of the citizen is unjust and cruel, and can have no 
sanction in the law of this State. The cases which per- 
mit in other States the separation of the African and 
the white races in public places can only be justified 
on the principle that God made a difference between 
them, which difference renders the African inferior to 
the white, and naturally engenders a prejudice against 
the African, which makes it necessary for the peace 
and safety of the public that the two races be separated 
in public places and conveyances. This doctrine which 
runs through and taints justice in all these cases is per- 
haps as clearly and ably stated in 55 Penn. St., supra, 
asanywhere. In that case Judge Agnew says: “Ifa 
negro takes his seat beside a white man, or his wife or 
daughter, the law cannot repress the anger or conquer 
the aversion which some will feel. However unwise it 








may be to indulge in the feeling, human infirmity is 
not always proof against it. * * * To assert sepa- 
rateness is not to declare inferiority in either. It is not 
to declare one a slave and the other a freeman. That 
would be to draw the illogical sequence of inferiority 
from difference only. It is simply to say that, follow- 
ing the order of Divine providence, human authority 
ought not to compel these widely-separated races to in- 
termix. The right of each to be free from social con- 
tact is as clear as to be free from intermarriage. ‘The 
former may be less repulsive as a condition, but not 
less entitled to protection as a right. When therefore 
we declare a right to maintain separate relations as far 
as is reasonably practicable, but in a spirit of kindness 
and charity, and with due regard to equality of rights, 
it is not prejudice or caste, but simply to suffer men to 
follow the law of races established by the Creator Him- 
self, and not to compel them to intermix contrary to 
their instincts.” This reasoning does not commend 
itself either to the heart or judgment. The negro is 
here, and brought here by the white man. He must 
be treated as a freeman ora slave; as aman ora brute. 
The humane and enlightened judgment of our people 
has decided —although it cost blood and treasure to so 
determine—tbat the negro is a man; afreeman; aciti- 
zen, and entitled to equal rights before the Jaw with 
the white man. This decision was a just one. Be- 
cause it was Divineiy ordained that the skin of one man 
should not be as white as that of another furnishes no 
more reason that he should have less rights and privi- 
leges under the law than if he had been born white, 
but cross-eyed, or otherwise deformed. The law, as I 
understand it, will never permit acolor or misfortune, 
that God has fastened upon a man from his birth, to bo 
punished by the law unless the misfortune leads to 
some contagion or criminal act; nor while he is sane 
and honest can he have less privileges than his more 
fortunate brothers. The law is tender, rather than 
harsh, toward all infirmity; and if to be born black is 
a misfortune, then the law should lessen, rather than 
increase, the burden of the black man’s life. 

The prejudice against association in public places 
with the negro, which does exist, to some extent, in all 
communities, less now than formerly, is unworthy of 
our race; and itis not for the courts to cater to or 
temporize with a prejudice which is not only not hu- 
mane, but unreasonable. Nor shall 1 ever be willing 
to deny to any man any rights and privileges that be- 
long in law to any other man, simply because the Cre- 
ator colored him differently from others, or made him 
less handsome than his fellows—for something tnat he 
could not help in the first instance, or ever afterward 
removed by the best of life and human conduct. And 
I should have but little respect or love for the Deity if 
I could for one moment admit that the color was de- 
signed by Him to be forever a badge of inferiority, 
which would authorize the human law to drive the col- 
ored man from public places, or give him less rights 
than the white man enjoys. Such is not the true 
theory of either the Divine or human law to be put in 
practice in arepublican form of government, when the 
proud boast is that ‘‘ all men are gqual before the law.” 
The man who goes either by himself or with his family 
to a public place must expect to meet and mingle with 
all classes of people. He cannot ask, to suit his caprice, 
or prejudice or social views, that this or that man shall 
be excluded because he does not wish to associate with 
them. He may draw his social fine as closely ag he 
chooses at home, or in other private places, but he can- 
not in a public place carry the privacy of his home 
with him, or ask that people not as good or great as he 
is shall step aside when he appears. All citizens who 
conform to the law have the same rights in such places, 
without regard to race, color or condition of birth or 
wealth. The enforcement of the principles of the 
Michigan Civil Rights Act of 1885 interferes with the 
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social rights of no man, but it clearly emphasizes the 
legal rights of all men in public places. This idea of 
the equality of the races before the law was also shown 
in the legislation of 1867, relative to the public schools, 
which declared that * all residents of any district shall 
have an equal right to attend any school therein.” 
Laws of 1867, p. 43. This legislation was construed by 
this court as an act to prevent the exclusion of colored 
children from any public schoo)sin the State, although 
separate schools for the education of blacks and whites 
might exist, where the accommodations and advan- 
tages of learning were fully equal one with the other. 
Feople v. Board, 18 Mich. 399. Our holding in the pres- 
ent case is also supported by the following authorities: 
Coger v. Packet Co., 37 Iowa, 146; Clark v. Directors, 
24 id. 367; People v. Board, 101 Ill. 308; Chase v. Steph- 
enson, 71 id. 383; Messenger v. State (Neb.), 41 N. W. 
Rep. 638; Baylies v. Curry, 128 [1]. 287; Board v. Tin- 
non, 26 Kans. 1; Railway Co. v. Green, 86 Penn. St. 421; 
Donnell v. State, 48 Miss. 680; Decuir v. Benson, 27 La. 
Ann. 1. See also the able dissenting opinion of Dan- 
forth, J., in People v. Gallagher, 93 N.Y. at pages 458-466 
inclusive. 

Under the circumstances, as admitted by the defend- 
ant upon this record, the only question to have been 
properly submitted to the jury was the amount of the 
plaintiff's damages. The judgment is reversed and a 
new trial granted with costs of both courts. The other 
justices concurred. 

——_>—___—_—— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


ADVERSE POSSESSION—REMAINDER.— Where a ceme- 
tery company, organized in perpetuity, takes posses- 
sion of land under a deed of warranty of the whole 
title, though in fact there was an outstanding undi- 
vided interest in another person, and follows this up 
by inclosing the land, and devoting it to the burial of 
the dead, this is such possession as will constitute an 
ouster of the owner of such undivided interest. After 
defendant had held adverse possession, for the statu- 
tory period, of certain lands, the life-tenant on whose 
estate plaintiff's remainder was limited executed to 
plaintiff a deed of all her interest in the land. Held, 
that the adverse possession had not only barred the 
remedy of the life-tenant, but vested her estate in de- 
fendant, and therefore, the life-tenant being still alive, 
plaintiff could not recover. We cannot assent to the 
proposition that adverse possession of land fora period 
sufficient to bar an action merely cuts off the owner’s 
remedy without affecting the estate. While this prin- 
ciple is not without the sanction of judicial authority, 
and that of text-writers, we think that the tendency 
of modern decisions in this and most of the States, as 
well as in the Federal tribunals, is against it. It was 
held that the effect of the English statute of limita- 
tious (21 Jac. 1, chap. 16) was to bar the remedy, but 
not to divest the estate. Davenport v. Tyrrel, 1 W. 
BI. 679; Beckford v. Wade, 17 Ves. 87; Scott v. Nixon, 
3 Dru. & War. 388, 403; Incorporated Society v. Rich- 
ards, 1 id. 258, 289; Trustees v. Dougall, 1 Macn. Hind. 
Law, 317; Digby Real Prop. 159; 3 Cruise Dig. 430. 
But the construction placed by the English courts 
upon that statute was not acceptable to a more liberal 
and enlightened age. The commission of 1828, ap- 
pointed to reform the anomalies and abuses of the law, 
reported, and Parliament enacted, a new statute in re- 
spect to the possession of land (5&4 Wm. TV, chap. 27), 
the thirty-fourth section of which not only barred the 
remedy in case of adverse possession but in terms ex- 
tinguished the estate. Ang. Lim. (5th ed.), chap. 2, p. 
10, § 15; id. App. VI. Since the passage of this statute 
it is heid that adverse possession for a period sufficient 
to bar the action divests the estate of the true owner, 
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| and transfers it to the party holding adversely. Cageg 
| cited below. Baker v. Oakwood, 3N. Y. Supp. 571, 572, 
| But the doctrine of the English courts, giving con. 
struction to the statute of James, does not seem te 
have been followed in this State. It is true that Judge 
Cowen, in the course of a long and able opinion in the 
case of Humbert v. Trinity Church, 24 Wend. 587, re. 
marked that it was of the nature of the statute of lim. 
itations, when applied to civil actions, “to mature g 
wrong into a right by cutting off the remedy;” and 
again, when speaking of actions brought by the true 
owner after the bar of the statute, ‘‘ his title remains, 
but he has lost his remedy.’’ The question in this cage 
was whether the long-continued adverse possession of 
the defendant barred the plaintiffs action; and it wag 
held rightly that it did. The effect of an adverse pos. 
session as a means of acquiring title was not however 
involved in the case. The doctrine that a statute of 
limitations merely extinguishes the remedy has been 
frequently applied to contract obligations. As thus 
applied, the principle cannot be disputed. Time may 
bar an action upon the promise or contract, but it dogs 
not pay the debt. That remains asa moral obligation, 
at least, and is a good consideration for a new promise, 
Adverse possession of tangible property implies not 
ouly the lapse of time but occupation and enjoyment 
by the possessor, and the acquiescence of the true 
owner in a hostile claim of title. The idea that the ti- 
tle to property can survive the loss of every remedy 
known to the law for reducing it to possession and en- 
joyment would seem to have but small support in logie 
or reason. Enactments which are appropriately termed 
** statutes of repose,’’ when applied to the adverse pos- 
session of land, have, as it seems to us, a broader and 
deeper effect than simply to destroy the remedy of the 
true owner for its recovery. One of the earliest cases 
in this State upon the question is Jackson v. Diefen- 
dorf, 3 Johns, 269, decided nearly a quarter of a cen- 
tury before the change made in the English statute, 21 
Jac. 1, chap. 16. In that case a party who could show 
no other title to land than an adverse occupation for 
thirty-eight years was, at the end of that period, put 
out of possession by another, who had the paper title, 
under a judgment in ejectment obtained by default; 
and the party recovering the judgment, and in whose 
deed the premises were included, went into possession, 
The dispossessed party then brought another action of 
ejectment against the person who had turned him out, 
and who had a deed of the land, for the purpose of re- 
possessing himself of what he had lost. The court held 
that he was entitled to recover upon the ground that 
the adverse possession was conclusive evidence of his 
title. The doctrine of that case on this point bas never 
been disturbed, and the case itself has frequently been 
cited with approval in this court. Baldwin v. Brown, 
16 N. Y. 364; Reed v. Farr, 35 id. 117. The case of Ca- 
hill v. Palmer, 45 id. 478, was an action to recover 
money paid to the defendant fer certain lands taken 
for Central park. Both parties claimed to own the 
land for which the money was paid by the city. A 
statute provided that, when the money was paid to the 
wrong person, the real owner of the land might bring 
and maintain an action to recover it from the party to 
whom paid. The plaintiff had the paper title to the 
land, and the defendant, to whom the money was paid, 
showed an adverse possession for more than twenty 
years prior to the time the land was taken by the city. 
This court held that the money was properly paid to 
the defendant, and that the plaintiff could not recover. 
In Church v. Schoolcraft, 65 N. Y. 134, it was held that 
adverse possession for the period prescribed by the 
statute to bar an action was sufficient proof of title 
upon which to maintain an action of ejectment against 
parties in possession without title. The policy upon 
which the statute of limitations was based, when ap- 





plied to real property, was examined, and the conclu- 
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sion reached in that case that the real owner's title is 
Jost by acquiescence in adverse possession by another, 
and that the title lost is gained by the party in posses- 
sion. In Barnes v. Light, 116 N. Y. 34, it was held that 
an action of ejectment, founded upon adverse posses- 
sion alone, may be maintained by the party in whose 
favor the adverse possession has run, even against the 
trueowner. This case was decided mainly upon the 
authority of Sherman v. Kane, 86 N. Y. 57; Carleton 
y. Darcy, 90 id. 566, and Mayor v. Carleton, 113 id. 284 
in all of which it is held that title may be obtained 
by adverse possession alone. In Millard v. McMullin, 
68 N. Y. 345, it is held that such a title is sufficient to 
uphold the lien of an execution. A clear adverse posses- 
sion for twenty years constitutes a title which a pur- 
chaser at a judicial sale may not refuse. Seymour v. 
De Lancey, 1 Hopk. Ch. 436; Mott v. Mott, 68 N. Y. 
246; Shriver v. Shriver, 86 id. 575; O'Connor v. Hug- 
gins, 113 id. 511. The Supreme Court of the United 
States has repeatedly asserted the recognized rule of 
the common law that adverse possession is one of the 
modes of acquiring title to property. Campbell v. 
Holt, 115 U. S. 620; Leffingwell v. Warren, 2 Black. 599; 
Croxall v. Shererd, 5 Wall. 268, 289; Dickerson v. Col- 
grove, 100 U. S. 578, 583; Bicknell v. Comstock, 113 id. 
149, 152. The principle has also the sanction of two 
eminent authors on the law of limitations. Cooley 
Const. Lim. (5th ed.) 449; Ang. Lim., chap. 31, p. 384. 
Oct. 7, 1890. Baker v. Oakwood. Opinion by O'Brien, 
J. Affirming 3 N. Y. Supp. 570. 


ALIENS—RIGHT TO INHERIT.—Under Laws of 1875, 
chapter 38, providing that aliens may inherit from a 
citizen who has *‘ purchased and taken a conveyance ”’ 
to real estate, an alien may inherit land that the owner 
acquired by devise. The popular and commercial 
meaning of the words ‘‘ to purchase ”’ is doubtless ‘‘ to 
buy,’”’ but in general, in law, the words have a more 
extended meaning, and include every mode of acquir- 
ing land except by descent. ‘‘There are two modes, 
only, regarded as ‘ classes,’ of acquiring a title to land, 
namely, descent and purchase; purchase including 
every mode of acquisition known to the law, except 
that by which an heir on the death of an ancestor be- 
comes substituted in his place as owner by the act of 
the law.’’ 3 Washb. Real Prop. 290; James v. Morey, 
2 Cow. 246; McUartee v. Society, 9 id. 437-507; Hoyt v. 
Van Alstyne, 15 Barb. 568-572. Many cases could be 
cited where courts have given the restricted meaning 
to the word, in the construction of statutes, and to 
carry out the intent of the Legislature, but we are of 
the opinion that in this case the intention of the Legis- 
lature is best effectuated by giving to the word its most 
extensive signification. No reason is apparent why 
the Legislature, intending as it did that aliens should 
inherit and hold real estate within the State, should 
have made the inheritance depend upon a purchase by 
deed by the ancestor, a fact which, in the general ope- 
ration of the statute, would be of no importance. The 
intention of the Legislature is clearly expressed that 
resident aliens may grant and devise all land that they 
are made capable of holding by the act in question, 
and I think it was equally the intention that, if they 
failed to dispose of it by deed or will, it should, by sec- 
tion 4, pass to those there made capable of taking and 
holding it. There is no particular signification in the 
expression * take aconveyance,”’ as the term ‘‘ convey- 
ance’’ is as applicable to the will in the case of adevise 
a8 it is to a deed in a case of a grant. These views re- 
quire that the word ** purchase’ should be given its 
broadest meaning, which would include all land ac- 
quired by devise. Second Division, Oct.7, 1890. Stamm v. 
Bostwick. Opinion by Brown, J. Affirming 40 Hun, 35. 


APPEAL—OBJECTIONS NOT RAISED BELOW.—Under 
he Code of Civil Procedure, section 488, providing 





that defendant may demur where it appears on the 
face of the complaint that plaintiff has not legal capac- 
ity to sue, and section 499, providing that if such ob- 
jection is not taken either by demurrer or answer, de- 
fendant is deemed to have waived it, the question 
whether plaintiff was a proper party to maintain an 
action on an administrator’s bond cannot be raised on 
appeal, where the complaint set forth all the facts 
requisite to such objection, and objection was not 
taken by demurrer or answer. Second Division, Oct. 
7, 1890. Nanzv. Oakley. Opinion by Bradley, J. 


APPEAL—REVERSAL — REMITTITUR.— In an action 
fora balance claimed to be due for constructing a steam- 
heating apparatus, the referee found that defendants 
promised to pay ‘‘ the cost price to the plaintiffs of the 
materials furnished, with fifteen per cent added 
thereto, and the usual charge for labor,” and the judg- 
ment was based thereon. At defendants’ request, the 
referee also found that * plaintiffs agreed to construct 
the apparatus for the cost to them, with fifteen per 
cent added thereto.” Held, that defendants were en- 
titled to the benefit of the finding most favorable to 
them, and it appearing that plaintiffs had charged the 
usual price for labor, but had actually paid less, the 
judgment will be reversed, unless the difference be- 
tween the amount charged and the amount actually 
paid for labor is remitted by plaintiffs. Second Divis- 
ion, Oct. 7, 1890. Kelly v. Leggett. Opinion by Brad- 
ley, J. Reversing 47 Hun, 636. 


BAILMENT—LIABILITY OF BAILEE — SAFE-DEPOSIT 
COMPANY.— (1) A safe-deposit company is liable for 
property taken away from the vault of a renter by 
officers acting under a search-warrant, which does not 
describe the property found in the vault. In carrying 
away property not called for by, or described in, the 
warrant, the police and other persons assisting them 
were trespassers, and we think that the defendant’s 
officers neglected to make such opposition to the tres- 
pass as they could and should have made under all the 
circumstances. The police could not have properly 
proceeded to execute the warrant without first exhibit- 
ing it, or at least stating its contents; and it must be 
assumed that they would have done so if requested. 
There is no proof and no finding, that after the safe 
was broken open and the tin box found to contain 
property not mentioned in the warrant, the defend- 
ant’s officers called the attention of the police to this 
fact, or forbade its removal. Indeed none of the de- 
fendant’s officers asked to see the warrant, or in- 
formed themselves in regard to its contents, or took 
any means to ascertain whether the contents of 
the box, or any part of it, was called for by the 
process under which the police assumed to take 
possession of the property, and remove the same 
from the defendant's custody. They made no at- 
tempt to notify the plaintiff of what had trans- 
pired, although they had her name and address, and 
she resided not more than three-fourths of a mile dis- 
tant. They made no attempt to procure a return of 
the property, which seems to have been delivered to 
the district attorney, instead of bringing it before the 
recorder, according to the command of the warrant, to 
be ‘‘ dealt with according to law.’’ Wethink that the 
defendant’s officers neglected to exercise, in the care 
and keeping of the property which the plaintiff had 
confided to their charge, that degree of diligence and 
fidelity to which they were bound by the terms of the 
contract under which the property was deposited in 
the defendant’s vaults, as well as by the legal relations 
which they then assumed to the plaintiff. Ouderkirk 
v. Bank, 119 N. Y. 263; Jones v. Morgan, 90 id. 4. (2) 
While a bailee who permits the property of the bailor 
to be taken by a stranger may excuse himself by show- 
ing that he yielded tothe power of legal process, it 
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does not follow that a seizure under such process, after 
the bailee has negligently allowed the property to pass 
into the hands of trespassers, or persons who have no 
right to it, will be any protection to him in an action 
by the owner. When the defendant permitted the 
property to he taken from its custody without using 
proper diligence and care to retain or reclaim it, the 
plaintiff's cause of action accrued, and could not be 
defeated by the action of parties seeking to establish 
claims against the owner. The rule in such cases 
seems to be that when a bailee is sued by the owner 
for the conversion or negligent loss of the property 
bailed, it is not a defense or bar to the action to show 
that after it went.into the possession of others it was 
levied upon under process against the owner. If it 
can be shown that the bailor became repossessed of 
the property, or that it came to his use, or that he had 
the benefit of it by application, through regular legal 
proceedings upon a judgment against him, such facts 
will go in mitigation of damages. 2 Greenl. Ev., $276; 
Ball v. Liney, 48 N. Y. 6; Wehle v. Butler, 61 id. 245, 
249; Hanmer v. Wilsey, 17 Wend. 91; Otis v. Jones, 21 
id. 394; Higgins v. Whitney, 24 id. 379; Sherry v. 
Schuyler, 2 Hill, 204; Lyon v. Yates, 52 Barb. 237; 
Sprague v. McKiuzie, 63 id. 60; Peak v. Lemon, 1 Lans. 
295; Pierce v. Benjamin, 14 Pick. 356. We do not 
think that the mere levy of an execution or attach- 
ment upon the property by a creditor of the owner, 
while it is in the possession of the tort-feasor, is avail- 
able as a defense or in mitigation. It must be shown 
that the owner has the benefit of it in such a way as to 
operate in law as a restoration of the property. None 
of the authorities that have been brought to our at- 
tention maintain the proposition that to show a levy 
alone is sufficient, and such a rule could not be sup- 
ported in reason or justice. The principles that apply 
in such cases were stated by Karl, J., in Ball v. Liney, 
supra. Oct. 7, 1890. Roberts v. Stuyvesant Sufe-De- 
posit Co. Opinion by O’Brien, J. Reversing 1 N. Y. 
Supp. 862. 


BANK — SAVINGS — ULTRA VIRES— DEALING IN FU- 
TURES.—A savings bank incorporated for the purpose 
of receiving deposits, etc., with power to loan money, 
to discount in accordance with bank usages, and “to 
borrow money, buy and sell exchange, bullion, bank 
notes, government stocks and other securities,” has no 
power to deal in cotton futures, either as principal or 
agent; and in an action by a broker to recover losses 
sustained upon transactions had threugh him in be- 
half of an undisclosed principal, the doctrine of ullra 
vires applies. Plaintiffs must have known, or are 
chargeable with knowledge, of the corporate powers of 
the defendant, and of the extent to which its cashier 
could bind the corporation. Alexander v. Cauldwell, 
83 N. ¥. 480; Hoyt v. Thompson, 19 id. 207-222; Relfe 
v. Rundle, 103 U. S. 222-226; Davis v. Railroad Co., 131 
Mass. 258-260; Leonard v. Insurance Co., 97 Ind. 299. 
Savings banks are designed to encourage economy and 
frugality among persons of small means, and are or- 
ganized with restrictions and provisions intended to 
secure depositors against loss. Speculative contracts 
entered into for the sale or purchase of stock by a sav- 
ings bank at the stock board or elsewhere, subject to 
the hazard and contingency of gain or loss, are udtra 
vires, aud a perversion of the powers conferred by its 
charter. People v. Institution, 92 N. Y. 7-9; Sistare 
v. Best, 88 id. 527-531. Contracts of corporations are 
ultra vires when they involve adventures or undertak- 
ings outside and not within the scope or power given 
by their charters. The acts under which they are or- 
ganized were framed iu view of the rights of the pub- 
lic, and the interests of the stockholders. As artificial 
creations, they possess only the powers with which 
they were endowed. An act may be malum in se or 
malum prohibitum, or au act may uot be immoral or 





prohibited by any statute, and still it may be in exoegy 
of the powers vested in the officers of a corporation 
unauthorized and prejudicial to the stockholders, Pe 
either case the plea of w/tra vires should prevail, unless 
it would defeat justice, or accomplish a legal wrong. 
Huntington v. Bank, 96 U. 8. 388; Thomas v. Railroad 
Co., 101 id. 71; Bank v. Jones, 95 N. Y. 115; Leslie y. 
Lorillard, 110 id. 519. The rule that a corporation jg 
estopped from pleading ultra vires when the contract 
has been executed by the otber party does not apply, 
since defendant received nothing thereby, and singe 
such transactions by a savings bank are against public 
policy. In the case of Arms Co. v. Barlow, 63 N, y, 
62, the plaintiff was a corporation, organized for the 
purpose of manufacturing every variety of fire-arms, 
and other implements of war, and all kinds of ma. 
chinery adapted to the construction thereof. It ep. 
tered into a contract with the American Seal-Lock 
Company to manufacture and deliver ten thousand 
locks. The locks having been delivered, it was held 
that the contract was fully executed, and that the plea 
of ultra vires would not prevail as a defense to an ae 
tion brought to recover the contract price. We donot 
question the rule thus invoked. It has been repeat- 
edly declared in other cases, as for instance, in Parish 
v. Wheeler, 22 N. Y. 494, in which it was held thata 
railroad company, having purchased and received a 
steamboat, could be compelled to pay for it, although 
the power to purchase such boat was not included in 
its charter; but this doctrine has no application to 
executory contracts which are sought to be made the 
foundation of an action, or to contracts that are pro- 
hibited as against public policy or immoral. Bank y. 
Jones, supra; Pennsylvania R. Co. v. Keokuk & H. 
Bridge Co., 131 U. S. 3871-389. In the case at bar, the 
transaction, as we bave seen, was not only immoral, 
and in violation of the rights of the stockholders and 
depositors, but the defendant had received nothing by 
virtue of it. The cotton had been purchased by the 
plaintiffs in their own name, they taking title thereto, 
and holding it upon the defendant’s account. It was 
purchased under the rules of the Cotton Exchange of 
the City of New York, in which the members doing 
business therein with other members act as principals, 
and are liable as such. The most that can be claimed 
is that they held the cotton, or the contracts therefor, 
subject to the call or order of the defendant. There 
had been no delivery of any cotton or property of any 
kind, or transfer of any title to such property, to the 
defendant. Second Division, Oct. 7, 1890. Jemison v. 
Citizens’ Savings Bank of Jefferson. Opinior by 
Haight, J. Affirming 44 Hun, 412. 


CoRvORATIONS — ORGANIZATION — MORTGAGES.—(1) 
Laws of New York of 1848, chapter 40, authorizing the 
incorporation of manufacturing companies, provides 
(§ 3, as amended by Laws 1883, chap. 232) that ‘the 
stock, property and concerns of such company shall 
be managed by not less than three nor more than thir- 
teen trustees, who shall respectively be stockholders 
in such company.’”’ Held, that it appearing that two 
of the persons named in the certificate of incorpora- 
tion as trustees for the first year were shareholders, 
and it not appearing that the third was not, and it not 
being alleged that the corporation was not legally or- 
ganized, it must be assumed that its organization was 
legal. Davidson v. Gas-Light Co., 99 N. Y. 558. (2) 
Laws of New York of 1864, chapter 517, section 2, as 
amended by the Laws of 1871, chapter 481, provides 
that any corporation formed under said act of 1848 
may secure any debt theretofore or thereafter con- 
tracted in its business by mortgage on its real and pet- 
sonal property, and such mortgage shall have the same 
effect as that of an individual, provided that the writ- 
ten assent of the stockholders owning at least two- 
thirds of the capital stock of such corporation shall 
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first be filed in the office of the clerk of the county 
where the mortgaged property is situated. Held, 
that a mortgage was not invalid by reason of there be- 
ing only two stockholders, the assent of these two be- 
ing given. Castle v. Lewis, 78 N. Y. 131; Bank v. 
Gardner, 8 Biss. 537; Russell v. McLellan, 14 Pick. 68; 
9Mor. Priv. Corp., § 1002. (3) A mortgage given by a 
corporation to one of its trustees, if in all respects just 
between the parties thereto, cannot be avoided by its 
stockholders or subsequent creditors, where all the 
stockholders and trustees are competent to assent, 
and with full knowledge of its terms do assent and di- 
rect that it be made. (4) The written assent of all the 
shareholders having been duly signed one day before 
the mortgage was executed, it was, as between the as- 
signee of the mortgage and the receiver of the corpo- 
ration, a sufficient compliance with the provision that 
the assent ‘“‘shall first be filed’’ that the assent was 
filed simultaneously with the filing of the mortgage. 
Bank v. Averell, 96 N. Y. 477. Second Division, Oct. 
7, 1890. Welch v. Jmporters and Traders’ National 
Bank. Inve Niagara Falls Paper Manuf'g Co. Opin- 
ion by Follett, ©. J. 


CoRPORATIONS — ULTRA VIRES — MORTGAGES.— (1) 
Under the Laws of 1871, chapter 481, permitting a cor- 
poration to secure debts by a mortgage of any or all of 
its real estate, a mortgage executed to secure a pre- 
existing indebtedness due from the corporation is 
valid, and the fact that the notes representing the in- 
debtedness were executed after the mortgage is of 
no consequence as long as the indebtedness in another 
form existed prior to the mortgage, or was created simul- 
taneously therewith. (2) A corporation can, with the 
consent of its stockholders, execute accommodation 
paper. (3) Where the president of a manufacturing cor- 
poration executes notes in its name, and has the pro- 
ceeds placed to his individual credit, it will be presumed 
that the money thus obtained was used in the business 
of the corporation when it appears that he was its only 
officer and financial agent, and that the corporation 
kept no separate bank account, but all its moneys were 
placed to the credit of the president’s individual ac- 
count, and a mortgage by the corporation given to se- 
cure such notes is a valid obligation against it. The 
general rule of course is that the agent’s authority in 
all cases must be shown to charge the principal with 
an act performed by the agent; but in many instances 
this fact may be established by presumptive evidence. 
And this is so where the corporation whose obligation 
is in question is engaged in a business, the nature of 
which and the duties in relation to which, devolved 
upon its officers, require or justify the giving of nego- 
tiable instruments without being authorized thereto 
by aspecial vote to that effect. If the scope of the 
agent’s authority be proven, and it appears that acts 
like the one in question would, under ordinary circum- 
stances, be within the authority, a presumption arises 
that the necessary circumstances did exist, and that 
the act in question was authorized. Mor. Corp., § 616; 
Lincoln v. Iron Co., 103 U. 8. 412; Farmers’, ete., 
Bank, v. Butchers’, etc., Bank, 16 N. Y. 125; Bank v. 
Aymar, 3 Hill, 262. The case is analogous to the giv- 
ing of a firm note by one partner for his own benefit. 
When such a note is given ina transaction unconnected 
with the partnership business, and known to be so by 
the person taking it, the other partners are not bound 
without their consent, but prima facie the firm note 
binds all the partners, and the burden of proving a 
want of authority lies upon the firm. Doty v. Bates, 
Il Johns. 544; Gansevoort v. Williams, 14 Wend. 133- 
138. The nature of the business of the paper company 
justified the giving of negotiable paper, and the mak- 
ing of such instruments was an incident to the’ busi- 
ness it carried on. It was a frequent occurrence in 


the management of its affairs. The by-law which 


| required the secretary to sign all 


obligations of 
the company had never had any force, and was 
unknown tv the bank. What the bank did know 
was that Woodruff was president, general manager 
and financial agent of the company. He was such by 
the general acquiescence of the stockholders. He and 
his daughter, Mrs. Winslow, owned the stock of the 
company. For twenty-five years there had been no 
meeting of the stockholders for the election of officers, 
and very few meetings of the trustees, and Woodruff 
had managed the business as if it was his own. He 
bought its supplies, sold its products and paid its debts. 
No other person was shown to have had a voice in the 
management of its affairs. Under such circumstances 
the giving of a promissory note in the name of the 
company for money borrowed was not only within the 
apparent scope of Woodruff’s authority, but the long 
period during which, without interference, he was per- 
mitted to manage the company’s affairs justified the 
inference that it was within his actual authority. Mar- 
tin v. Webb, 110 U. S. 7. The bank was therefore jus- 
tified in relying upon the presumption that the notes, 
being made in the name of the company, were given in 
its business and for its benefit. Second Division, Oct. 
7, 1890. Martin v. Niagara Falls Paper Manufactur- 
ing Co. Opinion by Brown, J. Affirming 44 Hun, 
130. 


DEDICATION—QUESTIONS OF FACT—APPEAL—EXCEP- 
TIONS.—(1) The question whether certain lands have 
been dedicated and accepted as a public street is one 
of fact. (2) The Court of Appeals will not consider 
questions of fact, except to inquire whether there was 
any evidence to support the verdict or finding below, 
and this will be done only when the record shows that 
appellant excepted for want of any such evidence. 
Cook v. Harris, 61 N. Y. 448-454; Pomfrey v. Village 
of Saratoga Springs, 104 id. 459; Dill. Mun. Corp., § 636; 
id., $640; Bissell v. Railroad Co., 23 N. Y. 61; Story 
v. Railroad Co., 90 id. 122; Newman v. Nellis, 97 id. 
285; Hunter v. Trustees, 6 Hill. 407; Holdane v. Trus- 
tees, 21 N. Y. 474-479; People v. Loehfelm, 102 id. 1; 
Porter v. Village of Attica, 33 Hun, 605. Second Di- 
vision, Oct. 7, 1890. Flack v. Village of Green /sland, 
Opinion by Potter, J. Affirming 40 Hun, 637. 


EVIDENCE—PAROL. —- In an action by the seller 
against the purchaser for the breach of a written con- 
tract, in which all the terms of the sale are explicitly 
set out, to buy fifteen thousand ounces of quinine, 
parol evidence is inadmissible to show that the sale 
was made on condition that the seller would advance 
the price of quinine after the sale, and announce the 
fact by circular to the trade. In an action by a prom- 
isee, a promissor may show a failure of a cousideration 
for the promise sued upon (Eastman v. Shaw, 65 N. Y. 
552), or that the contract was destined to take effect 
only on the happening of some future event, and upon 
condition that it was to be binding only upon perform- 
ance of a condition precedent resting in parol (Benton 
v. Martin, 52 N. Y. 570-574; Juilliard v. Chaffee, 92 id. 
535; Reynolds v. Robinson, 110 id. 654), or that the in- 
strument sued upon was executed in part performance 
only of an entire oral agreement (Chapin v. Dobson, 
78 N. Y. 74; Brigg v. Hilton, 99 id. 517; Routledge v. 
Worthington Co., 119 id. 592), and it has no application 
to collateral undertakings. Lindley v. Lacey, 17 C. B. 
(N. 8S.) 578; Jeffery v. Walton, 1 Starkie, 267; Batterman 
v. Pierce, 3 Hill, 171; Erskine v. Adeane, L. R., 8 Ch. 
756; Morgan v. Griffith, L. R.,6 Exch. 70. The sub- 
ject has been so fully considered in recent cases in tais 
court that any discussion of the reason or policy of 
the rule and its exceptions is now unnecessary. Seein 
addition to the cases cited, Johnson v. Oppenheim, 55 
N. Y. 280; Wilson v. Deen, 74 id. 531; Eighmie v. Tay- 





lor, 98 id. 288; Snowden vy. Guion, 101 id. 458; Schmit- 
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tler v. Simon, 114 id. 176. Second Division, Oct. 7. 
1890. Englehorn v. Reitlinger. Opinion by Brown, J. 
Affirming 55 N. Y. Super. Ct. 485. 


EVIDENCE — PERSONAL INJURIES — EXPERT — IN- 
STRUCTIONS.—(1) Where, in an action for personal in- 
juries that resulted in the amputation of plaintiff's 
arm, plaintiff testifies that he has suffered continuous 
pains seemingly located in the amputated arm and 
hand, a medical expert may testify whether or not the 
patient in such a case would, in his opinion, experience 
the pain of an imaginary limb — arm and hand. The 
reason urged in support of the exception is that such 
pain was imaginary and a mere delusion, and not the 
direct or natural result of the injury; the plaintiff had 
mentioned this as part of the painful suffering he had 
endured after the accident and the amputation of his 
arm; and whatever was its nature, if his statement 
was true, the sensation was that of pain, and the re- 
sult of the injury, his bodily pain resulting from which 
was properly the subject of proof aud consideration. 
Ransom v. Railroad Co., 15 N. Y. 415; Curtis v. Rail- 
road Co., 18 id. 534. And if the sensation of suffering 
from it actually existed, and was attributable to such 
cause, the evidence came within the rule of admissi- 
bility. Pain is but the sensation of acondition which 
produces it, and the fact that it seemed to the plain- 
tiff to come from, or to be in, the hand and the ampu- 
tated arm, as if their connection with the body re- 
mained, is only descriptive of the pain he suffered. 
Tt was no less the subject of consideration because the 
location of it was deceptive. The pain resulting from 
the injury is the fact to which his evidence related; 
and assuming that the sensation of it was such as the 
plaintiff testified it was, it cannot, as matter of law, be 
said that it was without some natural cause. In that 
view, it was presumptively competent to make the in- 
quiry that was made of a medical witness, whether the 
pain, as represented by the plaintiff's evidence, was 
the necessary consequence of the condition produced 
by the crushing and severance of the plaintiff's arm. 
As it caunot be assumed that there was any want of 
good faith on the part of the plaintiff in permitting the 
amputation to be, as it was, made, it is not, for the 
purposes of the question, important whether such 
painful sensation following the injury was to some ex- 
tent attributable to the manner in which the surgical 
operation was performed. It may be treated as within 
the result of which the injury occasioned by the al- 
leged negligence of the defendant was the proximate 
cause. Lyons v. Railroad Co., 57 N. Y. 489; Sauter v. 
Railroad Co., 66 id. 50. (2) Where, in such case, the 
entire charge, taken as a whole, is correct, there is no 
prejudicial error in the fact that some of the special 
requests do not contain all the proper limitations and 
facts necessary to support them when it is evident by 
reference to the entire charge that the jury were not 
misled, and must have understood that the special re- 
quests were given subject to the limitations previously 
set out in the entire charge. Speray v. Miller, 16 N. Y. 
412; Caldwell v. Steamboat Co., 47 id. 282; Losee v. 
Buchanan, 51 id. 492. Second Division, Oct. 7, 1890. 
Hickenbottom v. Delaware, L. & W. R. Co. Opinion 
by Bradley, J. Affirming 47 Hun, 639. 


HABEAS CORPUS—APPEALABLE ORDER.—On habeas 
corpus by a testamentary guardian for the possession 
of the ward, a girl seven years old, the court dismissed 
the writ, without prejudice to a renewal by the guar- 
dian, and without any final adjudication as to the 
guardian’s legal right, made a temporary disposition 
of the child, delivering it, for reasons affecting its 
health and welfare, to the control and custody of per- 
sons to whom the child’s deceased mother had in- 
trusted it. Held, that this was in the discretion of the 
court, and not appealable. This case is very similar 





in its facts to In re Welch, 74 N. Y. 299. See also Peo. 
ple v. Allen, 105 id. 628. Second Division, Oct. 7, 1999 
People, ex rel. Pruyne, v. Walts. Opinion by Brown, 
J. Below 47 Hun, 682. 


INSURANCE—MUTUAL BENEFIT—APPLICATION—FOR. 
FEITURE OF CERTIFICATE.—(1) An application for an 
insurance certificate contained the following questions 
and answers: ‘State precise nature of business? 
Importer and wholesale dealer in wines and liquors, 
Is the person engaged in any way in the retailing of 
alcoholic liquors? No; keep no bar, and sell only at 
wholesale; have government license and town license,” 
The government license gave permission to sell ip 
quantities not less than five gallons, while the town 
license allowed sales in quantities less than five gal- 
lons, but not to be drunk on the premises. It appeared 
that the applicant sold by the pint, quart and bot 
tle, as well as in large quantities, but not to be drunk 
on the premises. Held, that the question whether the 
answers in the application covered such sales was for 
the jury. White v. Hoyt, 73 N. Y. 505; Dwight v. In 
surance C'o., 103 id. 341. The cases in which knowledge 
of the agent through whom insurance is taken may 
operate to defeat the right of the company to avail it- 
self of the fact so known at the time it is taken are 
those in which there is no application signed by the 
assured, stating to the contrary of such existing fact, 
but rests upon a condition expressed in tbe policy 
merely. Then it may be presumed that the statement 
of it in the policy, as required by the condition, was 
omitted by mistake or waived. Bennett v. Insurance 
Co., 81 N. Y. 273; Short v. Insurance Co., 90 id. 16. 
Such is not understood to be the rule when the alleged 
breach of warranty is founded upon a misstatement 
by the assured, in the application made and sub- 
scribed by him. Van Schoick v. Insurance Co., 68 N, 
Y. 440; Woodruff v. Insurance Co., 83 id. 140, 141. In 
the case at bar, upon the question now under consid- 
eration, what occurred at the time the application was 
made is not mentioned to give any importance to the 
fact that the agent had knowledge of the manner the 
applicant was conducting his business. But inasmuch 
as the words, taken together, of his statement upon 
the subject expressed in the application are in their 
import somewhat equivocal, reference may be had to 
the light furnished by the surrounding circumstances, 
with a view to ascertain the sense in which they were 
used, so far as it may be applicable to them, and inaid 
of their interpretation. French v. Carhart, 1 N. Y.%; 
Field v. Munson, 47 id. 221; Bridger v. Pierson, 45 id. 
601. (2) The jury were warranted in finding that the 
answers were truthfully given. (3) A certificate pro- 
vided that if any assessment should not be paid within 
ten days after notice thereof, at the office of the com- 
pany in Cincinnati, Ohio, the certificate should be 
void. The assured, who lived in Watertown, New 
York, was notified by mail that an assessment was due. 
and the notice contained the following: ‘Assessments 
are payable at this office in cash, by sight draft on 
Cincinnati or New York banks, money order, or 
American or United States Express Company money 
order, payable to” secretary. The assured had al- 
ready paid fifteen separate assessments by mailing his 
check, and no objection had been made thereto; and 
in this instance he mailed his check early enough 
to reach Cincinnati in regular course of mail before the 
expiration of the ten days, but it was not received 
time. Held, that the jury were warranted in finding 
that this method had been acquiesced in by the com- 
pany, and that the certificate was not forfeited. Ifthe 
check had been mailed, addressed to the secretary by 
the direction of the defendant, the member would not 
have been in default, although it was not received, a% 
suming, as we may, that he had the funds in the bank 
to meet it. Palmer v. Insurance Co., 84 N. Y. 6 
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There Was no express agreement or direction to that 
effect, and that method of remittance was, for all pur- 

at his risk, unless the course of dealing with the 
defendant enabled him to believe and understand that 
the mailing of it would be effectual to protect him 
against forfeiture. 2 Greenl. Ev., § 525; Gurney v. 
Howe, 9 Gray, 404; Crane v. Pratt, 12 id. 348; Morgan 
y. Richardson, 13 Allen, 410. The distance between 
the place of residence of the assured and the defend- 
ant’s home office was such that payment of assessments 
by his personal delivery at the latter place evidently 
was not contemplated; and so far as appears, the de- 
fendant was satisfied with the method of remittance 
from him directly to its officer by mail, and such means 
of transmission may have been within the expectation 
of the parties in view of their situation; and doing 
it through the postal service might very well be 
deemed no less safe-and appropriate than any other 
manner to make payments by means of bank checks. 
Buell v. Chapin, 99 Mass. 594. As this bad been uni- 
formly the manner of transmitting and accepting pay- 
ment, or the means of payment, of assessments, 
adopted by the parties, it may be said that the postal 
medium of transmission had in some sense become a 
matter of usage between them, having the nature of 
animplied agreement to that effect. In that view it 
is not essential, for the purpose of the question, that 
the mailing or reception of the check should constitute 
actual payment, or that it should have operated as 
such during the life of the assured. Maher v. Insur- 
ance Co., 67 N. Y. 283. The parties apparently had 
acquiesced in that method of representing the amount, 
as well as in the means of transmission, and the con- 
clusion was warranted, that by the course of dealing 
adopted by the defendant in that respect, the assured 
may fairly, and in good faith, have been led to suppose 
that the requirement of the defendant upon him was 
satisfied by mailing, as he did, in his customary man- 
ner of doing it, the check for the amount of the last 
assessment. The proposition was not necessarily over- 
come by the fact that the other checks were received 
prior to the time the assured had the right to make pay- 
ment, although that may properly have been a matter 
ofconsideration by the jury upon the question sub- 
mitted tothem. Second Division, Oct. 7, 1890. Ken- 
yon v. Knights Templar & M. Mut. Aid Ass'n. Opin- 
ion by Bradley, J. Affirming 48 Hun, 278. 


INSURANCE—CONDITIONS —AGENTS — STIPULATIONS. 
—(1) A condition in a fire policy that it shall not bind 
the company if the assured procures other insurance 
without the consent of the company in writing, is valid, 
and though there is also a stipulation in writing on the 
policy at the time of its delivery that the assured may 
get other insurance up to a specified amount, yet the 
condition is broken, and the policy forfeited, if he ob- 
tain other insurance beyond that amount without the 
consent of the company. Chase v. Insurance Co., 20 N. 
Y. 52; Jennings v. Insurance Co., 2 Den. 75; Pindar v. 
Insurance Co., 47 N. Y. 114; Rohrback v. Insurance 
Co., 62 id. 47. (2) An insurance broker, who merely 
procures an application, delivers the policy, and collects 
the premium, is not the agent for the company for any 
other purpose, and the express stipulations of the 
policy are conclusive between the company and the as- 
sured, irrespective of any statements of such broker, 
where the policy contains a provision that the com- 
pany shall not be bound by such statement, and that 
any broker or other person procuring the policy, or 
any renewal of it, shall be deemed the agent of the as- 
sured. If Noble had been the agent of the defendant, 
itwas perfectly competent to stipulate by this con- 
tract of insurance that any thing done by, or known to, 
the agent, should be without effect upon the contract, 
unless made known in writing to the principal. Chase 
Vv. Insurance Co., 20 N. Y. 52-56. In Whited v. Insur- 





ance Co., 76 id. 415, it was held, with respect to a like 
provision as to agency, “that, as the insured had con- 
tracted that the person who procured the insurance 
should be deemed his agent, he must abide by his 
agreement.” Folger, C. J., relied upon the cases of 
Rohrback v. Insurance Co., 62 N. Y. 47, and Alexander 
v. Same, 66 id. 464, where such a clause was held force- 
ful. Oct. 7, 1890. Allen v. German-Amer. ns. Co. of 
New York. Opinion by Gray, J. Peckham and O’Brien, 
JJ., dissent. Affirming 3 N. Y. Supp. 170. 


JUDGMENT—BY CONFESSION—JOINT DEBTORS—COM- 
POSITION WITH CREDITORS.—(1) Under the Code of 
Civil Procedure of New York, section 1278, providing 
that a judgment by confession against one joint debtor 
shall not bar an action against ‘‘all the joint debtors 
upon the same demand,” an action may be maintained 
against the personal representatives of a deceased joint 
debtor to recover the balance due after deducting the 
amount received by way of compromise from those 
who confessed judgment. (2) Where some of the 
members of a partnership after dissolution make a sep- 
arate composition with a partnership creditor, as per- 
mitted by the Code of Civil Procedure of New York, 
section 1942, and the creditor executes a release to 
them of all liability on the debt, which is the only one 
incurred by reason of their connection with the part- 
nership, such compounding debtors are discharged, 
and the creditor may pursue the assets of a deceased 
partner who did not compound without first proceed- 
ing against the released partners. Oct. 7, 1890. Har- 
beck v. Pupin. Opinion by O’Brien, J. Affirming 8 N. 
Y. Supp. 695. 


—— RES ADJUDICATA. — Where a_ contract be- 
tween plaintiff and defendants, whereby defendants 
guaranteed plaintiff a specified annual dividend on 
certain shares of stock has, in prior suits to recover 
the installments, been adjudged divisible, so that plain- 
tiff could maintain an action for a prior dividend due 
at the time he brought suit for a subsequent one, such 
adjudication is binding; and in another action by 
plaintiff to recover still another dividend, which was 
due at the time he brought a former suit for the divi- 
dend of a succeeding year, defendants cannot make 
the defense that the installment sued for should have 
been included in the former suit, as the question is res 


judicata. That adjudication estops and binds these 


defendants, and they cannot now be heard to say that 
the two actions were commenced for the same cause 
of action, or any portion of the same cause. Loril- 
lard v. Clyde, 102 N. Y. 59, 64. There was no offer to 
show that the defense in question was waived, with- 
drawn or stricken from the record, or that the issues 
were in any way changed. Evidence merely tending 
to show that the defendants omitted to produce upon 
the trial all the evidence that was admissible in their 
behalf was immaterial. A judgment rendered on the 
merits is co-extensive with the issues upon which it is 
founded, and is conclusive between the parties thereto, 
not only as to the matters actually proved, argued and 
submitted for decision, but also as to every other mat- 
ter directly at issue by the pleadings which the de- 
feated party might have litigated. Jordan v. Van 
Epps, 85 N. Y. 427; Smith v. Smith, 79 id. 634: Tuska 
v. O’Brien, 68 id. 446, 449; Bloomer v. Sturges, 58 id. 
168, 176; Clemens v. Clemens, 37 id. 59, 74; Doty v. 
Brown, 4 id. 71; Burt v. Sternburgh, 4 Cow. 559; 
Phillips v. Berick, 16 Johns. 136; Cromwell v. County 
of Sac, 94 U. S. 351; Aurora City v. West, 7 Wall. 82; 
Big. Estop. (5th ed.) 165; Wells Res Adj., §§ 248-251; 
Freem. Judgm., § 260. While parol evidence may be 
received to show what was litigated upon the trial, it 
must be consistent with the record, and cannot be ad- 
mitted to contradict it. Campbell v. Butts, 3 N. Y. 
173; Davis v. Talicot, 12 id. 184, 190; Wood v. Jackson, 
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8 Wend. 9; Gardner v. Buckbee, 3 Cow. 120; Freem. 
Judgm., § 275. Second Division, Oct. 7, 1890. Loril- 
lard v. Clyde. Opinion by Vann, J. Affirming 55 N. 
Y. Super. Ct. 308. 


MORTGAGE — FORECLOSURE — DISCOURAGING BID- 
DING.—(1) Testator devised certain land worth $35,000 
to his wife for life, remainder to his daughter. After 
testator’s death, a mortgage on said land was fore- 
closed, and a decree rendered for the sale of the land, 
the amount then due being $16,225. Prior to this de- 
ree, a creditor of testator's firm had recovered judg- 
ment against the surviving partner, and commenced 
an action to subject said land to the lien thereof. Tes- 
tator’s widow desiring to become the purchaser of said 
premises for an amount sufficient to satisfy the mort- 
gage, the judgment-creditor consented thereto as far 
as she was concerned, and the widow agreed with a 
lawyer, who had a claim for services rendered the sur- 
viving partner in transactions growing out of the firm 
affairs, that if he would abstain from bidding at the 
foreclosure sale, and she should obtain the premises 
for the amount necessary to satisfy the mortgage, she 
would secure to him by mortgage on said property the 
amount of hisclaim. Held, in an action to foreclose 
the mortgage given in accordance with said agreement, 
that there having been no fraudulent purpose, the 
agreement was not illegal, although it had the effect 
incidentally to prevent competition. The lack of a 
valid consideration to support the contract is said to 
result from the agreement on the part of the mortgagee 
not to bid at the foreclosure sale under the Potter 
mortgage, and it is contended that that agreement was 
one to prevent or suppress competition ata public sale, 
and was therefore void as against public policy. There 
is authority for this contention in many of the older 
cases. Jones v. Caswell, 3 Johns. Cas. 29; Doolin v. 
Ward, 6 Johns. 194; Wilbur v. How, 8 id. 444; Thomp. 
son v. Davies, 13 id. 112. See also 1 Story Eq. Jur., § 293. 
But the rule applied in these cases has been very ,ma- 
terially modified by the later decisions of the courts, 
and it is now settled that agreements between two or 
more persons, that all but one shall refrain from bid- 
ding and permitting that one to become the purchaser, 
are not necessarily, and under all circumstances, void. 
They may be entered into for a lawful purpose, and 
from honest motives, and in such cases will be upheld; 
and they will not vitiate the purchase, or necessarily 
destroy the completed contracts to which they refer, 
and in respect to which they are made. People v. 
Stephens, 71 N. Y. 527-546; Marsh v. Russell, 66 id. 288; 
Marie v. Garrison, 83 id. 14-28; Myers v. Dorman, 34 
Hun, 115; Kearney v. Taylor, 15 How. 494; Wicker v. 
Hoppock, 6 Wall. 94; Phippen v. Stickney, 3 Mete. 
(Mass.) 384; Maffet v. Ijams, 103 Penn. St. 266; Garrett 
v. Moss, 20 Ill. 549; Bank v. Sprague, 20 N. J. Eq. 159; 
In re Carew’s Estate, 26 Beav. 187. (2) If testator’s 
daughter as the legal owner of the land was injured by 
the sale of the land for less than its value, her remedy 
was by application to have the sale set aside, and not 
by objection to the legality of the mortgage. (3) The 
agreement to abstain from bidding at the sale was a 
sufficient consideration for the mortgage. Jones v. 
Caswell, 3 Johns. Cas. 29; Thompson v. Davies, 13 
Johns. 112; Myers v. Dorman, 34 Hun, 115. Second 
Division, Oct. 7, 1890. Hopkins v. Ensign. Opinion 
by Brown, J. Affirming 46 Hun, 676. 


———_»—___—___ 


STATE COMMISSION IN LUNACY. 
A’ a special session on the 2d day of June, 1890, the 
State commissioners in lunacy, Carlos F. Mac- 
Donald, Goodwin Brown and Henry A. Reeves, 
adopted the following order in the matter of the ser- 





vice of legal process upon insane patients, and the exe. 
cution of instruments by them: 

1. (a) That the superintendent or officer in Charge of 
each institution for the care and treatment of the ip. 
sane be directed not to permit the service of any legal 
process whatever upon any insane patient except upon 
the order of a judge of a court of record, which shows 
that the judge had notice of the fact that the person 
sought to be served was at the date of the order an ip. 
mate of such institution. 

That at the time the service of any process is made 
the following proceedings must be had: 

The nature of the process, the date of the same, 
name of the court out of which it issued, and the date 
of its service must be entered in the history of the 
patient in the case-book. 

The order upon which the service is made and the 
process must be filed with the papers relating to the 
patient. 

A copy of the process, together with an explanatory 
letter, must be forwarded at once to the committee of 
the person and property of the patient, if there be one, 
or if there be no committee, then to the nearest known 
relative or next friend of such patient. 

(b) That no insane person be permitted to sign any 
bill, check, draft or other evidence of indebtedness, or 
to execute any contract, deed, mortgage or other legal 
conveyance, except upon the order of a judge of 4 
court of record, which shows that the judge had no- 
tice of the fact that the person whose signature is 
sought to be obtained was at the date of the order 
an inmate of an institution for the care and treatment 
of the insane. 

That at the time of the execution of the order the 
following proceedings must be had: 

The medical superintendent, one of his assistants, or 
officer in charge must be present at the time of the 
execution of the orderand must see that its terms are 
strictly complied with. 

The substance of the order and the proceedings had 
thereunder must be entered in the history of the pa- 
tient in the case-book. 

The order must be filed with the papers relating to 
the patient and a copy of the same, together with ano- 
tice of the proceedings had thereunder, must be for- 
warded at once to the committee of the persun and 
property of the patient, if there be one, or if there be 
no committee, then to the nearest known relative or 
next friend of the patient. 

2. That the medical superintendent or officer in 
charge be directed to keep a copy of these orders 
posted conspicuously in the general reception-room 
and office of each institution for the care and treat- 
ment of the insane. 


——_q—__—_—— 


COURT OF APPEALS DECISIONS. 
ae following decisions were handed down Tue 
day, Dec.*2, 1890: 


FIRST DIVISION. 
JUDGMENTS AFFIRMED WITH COSTS. 


David Cromwell, county treasurer of Westchester 
county, respondent, v. Moril McLean, impleaded, ete.. 
appellant; Geo. Lewis, respondent, v. New York Cen- 
tral and Hudson River Railroad Company, appellant; 
Maria T. Polhemus, respondent, v. Fitchburg Railroad 
Company, appellant; Louis Nordlinger, appellant, ¥, 
Adolph Anderson and others, respondents; Phebe A. 
Smith, appellant, v. John McArthur, respondent; 
Clara Campbell, respondent, v. Charles Arbuckle 
appellant; Lucy R. Bosley, -respundent, v. National 
Machine Company and another, appellants; People, 
appellant, v. George Downs, respondent; Northamp- 
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ton National Bank, respondent, v. W. Gill Wylie, ap- 
pellant ; Tyler McNaier, respondent, v. Manhattan 
Railway Company, appellant; Simon Sanger, individ- 
ually and as executor, appellant, v. Emma Rothschild, 
individually and as administratrix, respondent; Al- 
pert L. Hanscom, respondent, v. Mortimer Hendricks, 
appellant; John Y. McKane, appellant, v. Democratic 
General Committee of Kings county, respondent; 
Walts-Campbell Company, respondent, v. David 8S. 
Yeungling, Jr., and others, appellants; James Bigler, 
respondent, v. New York and Brooklyn Ferry and 
Navigation Company, appellant; Johu S. Riggs, re- 
spondent, v. Commercial Mutual Insurance Company, 
appellant; Isaac S.-Swasey, appellant, v. Mary A. 
Beiger, respondent; Edward Arnold, appellant, v. 
President, etc., of the Delaware and Hudson Canal 
Company, respondent; Chas. U. Wing, respondent, v. 
Bernardo De La Rionda and others, appellants; Edgar 
Underhill and others, respondents, v. Geo. G. Ramsey, 
appellant; Joseph Barrett and others, appellants, v. 
John B. Weber, surviving partner, respondent; John 
B. Weber, as survivor, etc., respondent, v. Joseph Bar- 
rettand another, appellants; Warren Merchant, re- 
spondent, Conrad N. Jordan, appellant; Geo. F. Fitz- 
patrick, respondent, v. New York and Manhattan 
Beach Railway Company, appellant; Holmes, Booth 
& Hayden, appellants, v. Samuel H. Willard, re- 
spondent; William F. Lett, appellant, v. Guardian 
Fire Insurance Company, respondent; Jacob Finelite, 
appellant, v. John Sinnalt, respondent; Gamvliet 
Huggans, appellant, v. Christopher Riley, commis- 
sioner of highways, etc., respondent; Joseph H. Wilcox 
and another, respondents, v. Harriet Pratt, appellant. 


COSTS TO ALL THE PARTIES. 


Judgment affirmed with costs to all the parties to 
this appeal, to be paid out of the funds—Miln P. Pal- 
mer, respondent, v. David H. Dunham and others, re- 
spondents, impleaded with Annie P. Dunham, appel- 
lant. 

JUDGMENT MODIFIED. 


Six hundred dollars deducted from the judgment, 
andasso modified judgment affirmed without costs 
toeither party in this court—John Post, respondent, 
v. West Shore Railroad Company and others, appel- 
lants. 

JUDGMENTS REVERSED. 


New trial granted, costs to abide the event—Amasa 
R. Moore, appellant, Manufacturers’ National Bank 
of Troy and another.— Complaint dismissed with 
costs—Peter T’. Masterson, respondent, v. John Town- 
send and others, appellants. —- New trial granted, 
costs to abide the event — Jonathan D. Condiel, re- 
spondent, v. Jane H. Cowdrey, appellant.——New trial 
granted, costs to abide the event — Dwight B. Baker 
and another, respondents, v. Charles Hart and another, 
appellants. —— New trial granted, costs to abide the 
event—Third National Bank of Buffalo, respondent, 
v. Georgiana Guenther, appellant.——Judgment of the 
General Term reversed and order of the Circuit grant- 
ing a new trial affirmed, costs to abide event—William 
F. Wait and others, respondents, v. John E. Barre 
and others, appellants. ——New trial granted, costs to 
abide event—Continental National Bank of New York, 
respondent, v. Clark Bell, impleaded, etc., appellant. 
—New trial granted, costs to abide event — John 
Franey, respondent, v. Herman T. Smith and others, 
appellants. —-New trial granted, costs to abide event 
—Carl Kerr, respondent, v. De Costeo and Donner 
Sugar Refining Company, appellant. —- New trial 
granted,costs to abide the event—Daniel Arff, appel- 
lant, v. Star Fire Insurance Company, respondent.— 
New trial granted, costs to abide event — Horril S. 
Rumsey and others, appellants, v. New York and New 
England Railroad Company, respondent. 





ORDERS AFFIRMED WITH COSTS. 
Order of General Term affirmed and judgment abso- 


. lute for plaintiffs with costs—P. Elbert Nostrand, re- 


spondent, v. Mary T. Knight, and others, appellants; 
Wm. Sperb, Jr., respondent, v. Metropolitan Elevated 
Railway Company, appellant; People, ex rel. Corne- 
lius Weston, appellant, v. John McClure and others, 
respondents; People, ex rel. Richard W. G. Welling, 
v. Alex. Meakim, commissioners, etc., appellants; El- 
bert Stannard, impleaded, etc., appellant, v. Chas. E. 
Hubbell and another, impleaded, respondents; In re 
petition of Wm. Van Tassell, tax-payer, etc., respond- 
ent, v. John Derrenbacker Company, treasurer, etc., 
appellant; George H. Case,.appellant, v. Wm. T. Man- 
nis and others, respondents. —— Order affirmed and 
judgment absolute ordered on the stipulation for the 
defendant, with costs—John A. Kamping, appellant, v. 
John A. Horan, respondent.——Order of General Term 
affirmed and judgment absolute for defendants, with 
costs—Wallace & Sons, appellants, v. Frederick Walsh 
and others, repondents. 


ORDERS REVERSED. 

Order of General Term reversed and that of Special 
Term affirmed, with costs — City of Rochester, re- 
spondent, v. John H. Campbell and others, executors, 
etc., appellants. Order of General Term reversed 
and that of Special Term affirmed with costs—Robert 
P. Russell, respondent, v. Nelson Randall, appellant. 
— Orders of General and Special Terms reversed and 
motion granted with costs — Harriet H. Vilas and 
others, administrators, etc., v. Peter Butler and others. 
— Order of General Term reversed and judgment of 
the trial court affirmed with costs — John B. Gale, ap- 
pellant, v. Fitchburg Railroad Company, respondent. 
— Orders of Special General Sessions reversed with 
costs — Samuel K. Nestor, appellant, v. Magdalina 
Bischoff and others, respondents.——A ppeal dismissed 
with costs—B. Franklin Chapman, executor, etc., ap- 
pellant, v. Gerrit A. Forbes, respondent; People, ex 
rel. Theodore Balke, respondent, v. Stephen B. French 
and others, commissioners, etc., appellants. 


SECOND DIVISION. 

The following decisions were handed down Tuesday, 

Dec. 2, 1890: 
JUDGMENTS AFFIRMED WITH COSTS. 

Edmund Ufer, respondent, v. Frederick Hallender 
and another, appellants; Paris Hill Manufacturing 
Company, respondent, v. Seymour Lyman and another 
and George P. Sheldon, assignee, appellants; Noyes G. 
Palmer, appellant, v. Cypress Hill Cemetery, respond- 
ent; Bank of America, respondent, v. Henry S. Burger 
and others, appellants; Fourth National Bank of the 
city of New York, respondent, v. Henry S. Burger and 
others; Germania Fire Insurance Company, appellant, 
v. John R. Francis, respondent; National Steamship 
Company (limited), appellant, v. Patrick Shanahan, re- 
spondent; John M. Batterman, appellant, v. Peter S. 
Albright, respondent; Peter Salter, respondent, v. 
Samuel E. Vanderveer, appellant; Jacob Edick and 
others, respondents, v. Harvey A. Foltz and another, 
appellants; Jacob Lorillard, appellant, v.Wm. P. Clyde 
and another, respondents; First National Bank of 
Meriden, appellant, v. Peter W. Gallandet, respondent; 
William B. Sterritt and others, respondents, v. Third 
National Bank of Buffalo, appellant; Mayor of the City 
of New York, respondent, v. Daniel G. Wyle, appel- 
lant; Chas. G. Dahlgren, appellant, v. Jeremiah Dev- 
lin, respondent; Adam Lamb, respondent, v. Michael 
Connolly, appellant; Adam Lamb, respondent, v. Wil- 
liam Laing, appellant; Ephraim Karelsen and another, 
respondents, v. The Sun Fire Office of London, appel- 
lant; Deborah C. Folk, appellant, v. Darwin Stocking 
and others, respondents; Morris Steinback, respond- 
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ent, v. George A. Evans and others, appellants ; James 
Fitzpatrick, administrator, etc., appellant, v. New 


York, New Haven and Hartford Railroad Company, 


respondent; Adebert Merritt, appellant, v. Henry J. 
Sullivan, as executor of Oliver C. Merritt and another, 
respondents; Cornelius Jackson v. Fire Association of 
Philadelphia, appellant; Miles Case, respondent, v. 
Frank Peren, appellant; John M. Burkard, respond- 
ent, v. James Babcock, appellant; Charles Cappins, re- 
spondent, v. New York Central and Hudson River 
Railroad Company, appellant; William R. Van Dusen, 
appellant, v. Lake Shore and Michigan Southern Rail- 
way Company, respondent; John Forey, appellant, v. 
Syracuse, Binghamton and New York Railroad ~om- 
pany, respondent; Lonzo M. Howell, respondent, v. 
Thomas R. Wright, appellant; John M. Pratt, re- 
spondent, v. Charles Peckham, appellant. 


JUDGMENT AFFIRMED WITHOUT COSTS. 

Noyes G. Palmer, appellant, v. Cypress Hills Ceme- 
tery, respondent. 

JUDGMENTS REVERSED AND NEW TRIAL GRANTED. 

George N. Wilbur, respondent, v. Williamsburgh 
Fire Insurance Company, appellant; Henrietta Woods, 
appellant, v. Erastus Wiman, respondent; People, ex 
rel. Samuel T. Russell, supervisor, etc., appellant, v. 
Board of Supervisors of Herkimer County, respondent ; 
George Cambell, appellant, v. American Zylonite Com- 
pany, respondent; Bowery National Bank of New 
York, respondent, v. John W. Wilson and others, ap- 
pellants; Lena Mentz, respondent, v. Nathan J. New- 
wilter, appellant; Alonzo Duryea, trustee, etc., re- 
spondent, v. Charles J. Blivin, appellant. 


AN AFFIRMANCE AND REVERSAL. 

That part of the judgment appealed from by plaintiff 
is affirmed. That part of the judgment appealed from 
by defendant is reversed and the complaint dismissed 
with costs — Augusta G. Genet, appellant, v. The 
President, etc., of the Delaware and Hudson Canal 
Company, respondent. 


ORDERS AFFIRMED. 

Order affirmed and judgment absolute rendered 
against the appellant on the stipulation, with costs— 
William Dapper, respondent, v. Eli T. Bangs and an- 
other, appellants. 

ORDERS REVERSED. 

Order reversed and judgment entered on the report 
of the referee affirmed with costs—William T. t.aton 
and others, respondents, v. Walter A. Wilcox and oth- 
ers, appellants. ——Order reversed and the judgment, 
entered upon the report of the referee affirmed with 
costs—John Travis and another, appellants, v. Bernard 
Travis, respondent.——Order reversed and the judg- 
ment, entered upon the report of the referee affirmed 
with costs—Louisa Kreamer, respondent, v. Samuel 
Adelsberger and another, appellants.——The order of 
the General Term reversed, and the judgment of the 
District Court affirmed with costs—Jennie V. Bunnell, 
appellant, v. Isaac Stern, respondent. 


MISCELLANEOUS DECISIONS. 
The motion to open default and restore case to the 


calendar granted on payment of $10 costs of motion. . 


The cause is ordered to be placed upon the day calen- 
dar of Dec. 8, 1890~Thomas H. Radman, executor, and 
others, respondents, v. City of Buffalo, appellant. 


CORRESPONDENCE. 


LAW OF FLAG AND Port. 


Editor of the Albany Law Journal: 
Since the discussion over “The Law of Flag and 
Port’ was written, my attention has been called to a 





recent case in point, which is of present interest jn 
connection with the Barrundia affair. 

The authorities of the island of Cuba recently de. 
clined to take cognizance of a murder committed op 
board an English steamer in a port of the island. The 
facts connected with this case occurred on the 16th of 
July, 1889. Peter Lynch, one of the crew and a sailor 
on board the English steamer Charles Morand, then at 
anchor at San Ramon, Manzanillo, in the island of 
Cuba, killed the first officer or captain on board the 
steamer. The local authorities, having been requested 
to arrest and to pursue the criminal, refused to take 
cognizance of the crime, because it had been committed 
by an English subject, member of the crew of an Eng. 
lish vessel, and consequently within the jurisdiction 
of England. 

The criminal was put in irons on board the Charles 
Morand, and carried to the port of New York. His 
extradition was demanded by the legation of England, 
on the charge of murder, by virtue of the treaty be 
tween the United States and England of the 9th of 
August, 1842. Pending this he was arrested and ex. 
amined by a civil magistrate at New York, who, find- 
ing the evidence sufficient to justify his arraignment, 
committed him to await the action of the executive 
power. The prisoner was finally delivered to the Eng. 
lish government. The case is reported in the Journal 
du Droit Jnternational Privé, 1890; T. 17, Nos. 1, 2. 

Yours truly, 
ALEXANDER PORTER Morse. 

WASHINGTON, November 19, 1890. 


JURY IN SPECIAL SESSIONS. 
Editor of the Albany Law Journal: 

As the Court of Oyer and Terminer is linked with 
the Circuit Court, held at the same time and place, by 
and before the same judge, and still by section 358 of 
the Code of Criminal Procedure, with the same kind 
of jurors, drawn in the same manner, so should not 
similar conformity be observed with respect to the 
kind of jurors and the manner of drawing them, in 
Justices’ Courts and Courts of Special Sessions? 

It was entirely so until chapter 505 of the Laws of 
1889, providing, among other things, for the drawing 
of jurors in Justices’ Courts from the whole town 
panel. That law is working fairly well; it at least dis- 
tributes equally the liability to jury duty. 

Would it not be well to have a law for juries in 
Special Sessions, mainly like said chapter 505, except 
allowing the jurors to be summoned to appear forth- 
with? 

Yours, 
J. B. DALEY. 

PRATTSVILLE, N. Y., Noveimber 19, 1890. 


NOTES. 


N Baker v. Oakwood, N. Y. Ct. App., Oct. 7, 189, 
O’Brien, J., gives counsel this first-rate puff: “The 
learned counsel for the plaintiff, perceiving the im- 
portance of this point, has addressed himself to its 80- 
lution with most commendable learning and industry. 
Perhaps the highest praise that can be awarded to bis 
argument is to record the fact that it drew from bis 
distinguished adversary a generous, but well-deserved, 
compliment at the bar.”’ 


Our Court of Appeals still goes on placidly holding 
that a statute in derogation of the common law must 
be strictly construed. Forexample: ‘‘ The decision in 
all the cases proceeded upon the ground that statutes 
changing the common law are to be strictly con 
strued.” O’Brien, J., in Dean v. Met. El. R. Co., 119 
N. Y. 547. And yet it has for years been enacted by 
the Code of Civil Procedure that they shall not be 80 
construed. See Code Civ. Proc., § 3345. 
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CURRENT TOPICS. 


HE report of Messrs. Carter, Danforth, Smith, 
Kellogg, Nelson and Hornblower, the com- 
mittee appointed by the Judiciary Commission to 
propose amendments to article six of the Constitu- 
tion does not commend itself to our judgment in 
any particular save one — the proposal to abolish 
judicial pensions. In opposition to the declared 
will of the commission, as its will stood at the ad- 
journment, the committee propose the adoption of 
Mr. James C. Smith’s scheme for denying the right 
of appeals to the Court of Appeals from a unanimous 
decision of the General Term, except in certain 
specified cases, which are as follows: (1) The con- 
struction or effect of a provision of the Constitution 
ora statute of this State or of the United States; or, 
(2) The validity or interpretation of a written in- 
strument, other than a promissory note, Dill of 
exchange or other order for the payment of money, 
where the claim or the defense is based wholly or 
in part upon such instrument; or, (3) The validity, 
execution, probate or interpretation of a will; or, 
(4) The title to real property or an interest therein; 
or, (5) Legitimacy, or the fact or validity of a 
marriage; and except, (6) Where the determination 
decides a material question of law which stands 
otherwise determined by a General Term of the 
Supreme Court; or, (7) Where an appeal is allowed 
by the General Term making the determination, or 
by a justice of said General Term who took part in 
the decision, or by a judge of the Court of Appeals. 
And to such orders as affect a substantial right, do 
not rest in discretion, and which (1) In effect deter- 
mine the action or proceeding and prevent a final 
judgment or final order; or, (2) Grant or refuse a 
new trial; or, (3) Sustain or overrule a demurrer; 
or, (4) Are final orders in special proceedings, or in 
proceedings subsequent to and based upon the final 
judgment in an action. This scheme strikes out the 
tight to appeal in cases of torts, including negli- 
gence cases, which deserve to go to the Court of 
Appeals as much as any, and in which reversals are 
had in at least a quarter, we believe. Cases of libel 
deserve to go there, certainly, and it was only the 
other day that that court reversed the General Term 
and granted a new trial, which resulted in a verdict 
of six cents instead of a verdict of $100. No appeal 
18 to be allowed in divorce cases, and yet those 
cases are frequently of the gravest importance. 
Of course it will be said that important cases 
Will be certified. But they will not. It is 
against human nature to believe it. But even so, 
the time of the judges will be much taken up in 
hearing elaborate arguments on the propriety of 
granting certificates, for such arguments must neces- 
sarily go to the merits of the case. It is very easy 
Vor. 42— No. 24, 





to relieve the court by cutting down its business, 
but it is a process which must inevitably be repeated 
in the course of time. The real problem is how to 
do the business, not how not to do it. If a citizen 
has a rapidly-increasing family, and one nurse or 
one cook proves inadequate, he does not cut off or 
diminish the children’s rations, but he supplies 
more nurses or cooks, If the wharves of a port 
prove inadequate for its commerce, the people do not 
shut out commerce, but they enlarge the wharves. 
The farmer increases the capacity of his barns to keep 
pace with the increase of his crops. Hospitals are 
enlarged and built to accommodate the sick. There 
is no reason why legal business should be treated 
differently or frowned upon or discouraged. If we 
are to have a Court of Appeals at all it should be 
capable of doing the business which the citizens de- 
sire to bring before it. It is probable that not one- 
quarter of the legal profession will approve the 
scheme now proposed. All that can be said in 
favor of it is that it is only a little more ingenious 
and less vicious than a pecuniary limitation. Another 
objection to it is that every thing suggested in this 
regard can just as well be accomplished by legisla- 
tion, and it is unwise to lumber up the Constitution 
with such unnecessary provisions or with any pro- 
visions except such as are fundamental. We believe 
this scheme contemplates keeping in force the 
present constitutional provision for a commission to 
be appointed by the governor when desired by the 
court. The present court could not keep up with 
the business laid out in this scheme, and so the 
commission would become an occasional if not a 
chronic necessity. Commissions are objectionable. 
We do not believe in the committee’s General Term 
scheme, of having twenty judges elected at large, 
and they and the commission will find that it will 
not commend itself to the people. The same reasons 
exist for having them elected by departments as 
for having the Circuit judges elected by districts. 
As to the Superior Courts, it is evident that if they 
are abolished there must be more Supreme Court 
justices. It probably would be better to have fewer 
subordinate courts. The fault we find with the 
entire action of the committee and the commission 
thus far is that they essay too much, and that what 
they propose does not promise to effect the main 
thing, namely, to enable the Court of Appeals of 
itself to transact the business which the profession - 
and the public desire to take there. This is the 
only thing very essential, and probably the only 
thing that nine-tenths of the citizens of the State 
expected to be done. Since the foregoing was 
written, the commission has disapproved the pro- 
posal to elect the Generai Term judges at large, and 
approved the Court of Appeais’ scheme, we believe. 
Exactly what the commission has done, or will do, 
we cannot ascertain nor conjecture. But few know, 
and none care. Its work has fallen flat. 


A singular case has recently been tried in Ireland, 
which is thus stated by the New York Law Journal : 
‘Tt appeared in the case at bar that in a railway 
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accident some months since at Armagh, in Ireland, 
a woman, who was then pregnant, was injured, and 
also her child, then unborn, was crippled from the 
effects of the accident. After the birth of the child 
an action was brought in its behalf against the rail- 
way company for its injuries. The court said 
that it was the first of the kind that had ever 
been tried; but this is possibly a mistake, as we are 
credibly informed there was at least one such case 
brought in this country, in Philadelphia, last sum- 
mer, the result of which we do not know.” There 
is however one reported case almost exactly paral- 
lel, namely, Dietrich v. Northampton, 138 Mass, 14; 
8. C., 52 Am. Rep. 242, which is thus stated in the 
syllabus: ‘‘ Where a woman, four or five months 
pregnant, fell on a defective highway, and was 
delivered of the child, which survived but a few 
minutes, /eld, that the child was not a ‘person’ 
within the statute giving a cause of action for neg- 
ligent death to the administrator.” The court, by 
Holmes, J., observe: ‘‘But no case, so far as we 
know, has ever decided that if the infant survived, 
it could maintain an action for injuries received by 
it while in its mother’s womb.” ‘‘A8 the unborn 
child was a part of the mother at the time of the 
injury, any damage to it which was not too remote 
to be recovered for at all was recoverable by her.” 
But in addition to these considerations, the court 
laid stress on the legislative intent in using the 
word ‘‘ person” and the shortness of the life. The 
New York Law Journal thinks the child in question 
was a gratuitous passenger, entitled to protection as 
much as if in the mother’s arms. Of course a visible 
child in the arms of the mother would be such a 
passenger. The argument for the railroad in this 
case would be, that the child being invisible, the 
company could not know that it was to be respon- 
sible for it. And yet why not responsible, just as 
in the case of ordinary baggage, although the par- 
ticular contents are concealed from sight? Such 
living freight or baggage must be very common, 
and it frequently gives evidence to the optical sense 
of its presence. The Journal gets around the objec- 
tion of invisibility as follows: ‘‘ There remains but 
one question to consider in the matter under discus- 
sion, and that is the question of notice to the rail- 
way company, which would cast upon it the duty 
of care as regards the child. But we do not think 
this is important any more than it would have been 
in the other case had the railway employees been 
unaware that the woman was carrying an infant in 
her arms, which she had a right to do upon payment 
of a single fare for herself and child.” On the 
whole, we are inclined to agree with the Journal, 
and we do not see that the railroad company has 
any other pretext for defense except perhaps that 
the child could not be careless, and therefore the 
company is deprived of its constitutional right to 
set up contributory negligence. 


A correspondent inquires by what right people 
are required to pay more than eighty cents for a 


——— 
berth in a sleeping-car, when that was made the 
maximum lawful charge by Laws of 1885, chapter 
125, section 1, He says: ‘‘ The provision in question 
is as follows: ‘Any patentee of a sleeping-car, op 
his legal representative, may place his car upon any 
railroad of this State, with the assent of the com. 
pany owning such road, Such patentee, or his legal 
representative, may charge for the use of said car, 
in all cases, to each passenger occupying the same, 
forty cents, which sum shall entitle such passen, 
to the use of a berth for one hundred miles; and 
the said patentee or his legal representative, may 
charge at and after the rate of three mills for ey 
additional mile, but in no case shall the ch 
exceed eighty cents.’ ””. It would seem that the people 
are sleeping on their rights, but as the eminent Mr, 
Tweed was wont to observe, ‘‘ What are you going 
to do about it?” Whois going to fight a railroad 
company, when he is tired and sleepy, over the 
matter of a dollar? 


—>—__—_- 


NOTES OF CASES. 

N Penso v. MeCormick, Supreme Court of Indiana, 
September 19, 1890, it was held that one who, 
after piling up a mound of ashes on his uninclosed 
lot in a public part of a town, near a public street, 
allows it for months to be used as a thoroughfare, 
and as a play-ground for children, and then removes 
some of the ashes, and replaces them with burning 
embers, which cool off on top so as to look like 
the rest of the mound, but remain hot below, is 
responsible for injury received by a child from 
stepping into the hot embers while passing across 
such lot. The court said: “As a general rule, the 
owner of land has a right to the sole use and occu- 
pation of it, but such use and enjoyment of it must 
be exercised with a due regard for the public good, 
and with a reasonable and humane regard for the 
welfare and rights of others. The case of Young v. 
Harvey, 16 Ind. 314, was brought to recover the 
value of a horse killed through the negligence of 
the defendant. The facts were: Harvey, the de- 
fendant, commenced digging a well upon a lot 
owned by him. He sunk it to a depth of six feet, 
being forty-two inches across, and then abandoned 
it. It was located in an uninclosed lot near the line 
of a street in a suburb of Indianapolis. It remained 
a long time in this condition, sometimes partly 
covered with loose boards. Stock was allowed to 
run at large, and did run at large, on the commons 
in the vicinity of this lot, and of which the lot 
formed a part. On a certain day the plaintiffs 
horse fell in the hole and was killed. As to whether 
the action could be maintained or not, the court 
says: ‘Whether it can be or not depends upon the 
degree of probability there was that such accident 
might happen from thus leaving exposed the pat- 
tially-dug well, considered perhaps in connection 
with the usefulness of the act or thing causing the 
| damage. Durham v. Musselman, 2 Blackf. 96. If 
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the probability was so strong as to make it the duty 
of the owner of the lot, as a member of the commu- 
nity, to guard that community from the danger to 
which the pit exposed its members in person and 

perty, he is liable to an action for loss occurring 
through his neglect to perform that duty. We think 
any reasonable man, of ordinary understanding and 
extent of observation of the ways of life, would say 
that the probability of injury to others, under the 
circumstances, from leaving the well in question in 
the condition it was, was not only strong, but that 
it amounted almost to certainty. The case of 
Graves v. Thomas, 95 Ind. 361, was brought to re- 
cover damages suffered by the plaintiff from falling 
into an excavation for a cellar recently made by the 
defendant, upon a lot adjoining a street and side- 
walk in the city of Terre Haute; the defendant 
having negligently failed to guard said excavation, 
or to place any signals to warn passers-by of the 
danger, it appearing that there had been a path 
diverging from the sidewalk, and passing over the 
defendant’s lot, which had been used by persons 
passing along the street for a number of years. The 
court in that case say: ‘In the case at bar, we 
think that the fact that, for a long period, the pub- 
lic using the sidewalk had been permitted to use 
the place where the plaintiff fell as a part of the 
sidewalk made it the duty of the defendant to 
guard the excavation made at that place, and that 
the jury were authorized to find from the evidence 
that the plaintiff did not, by her own negligence, 
contribute to the injury.’ In Beck v. Carter, 68 N. 
Y, 283, it was held that where a person for a long 
time allowed a portion of his lot to be used as a 
part of the street, and made an excavation in his 
lot about ten feet from the street, by which a per- 
son was injured, he was liable. In Binford v. 
Johnston, 82 Ind. 430, the court says: ‘There are 
many well-reasoned cases which, carrying the doc- 
trine still further, hold that one who places a dan- 
gerous thing in a position where it is likely to cause 
injuries to others is liable to a child who is injured, 
although he may be a trespasser.’ In the case of 
Harriman v. Railroad Co., 12 N. E. Rep. 451, it is 
held that where a railroad company has for a long 
time permitted the public, including children, to 
travel and pass habitually over its road at a given 
point, without objection or hindrance, it should, in 
the operation of its trains and management of its 
road, so long as it acquiesces in such use, be held 
to anticipate the continuance thereof, and it is 
bound to exercise care accordingly, proportioned to 
the probable danger to persons using its road. The 
injury in that case was caused by the explosion of a 
signal torpedo left upon the track, and the court, 
after a careful review of the authorities, says: ‘The 
defendant, knowing of the probable use of its road- 
way by children, from the previous habitual use 
thereof by the public, long acquiesced in by the 
defendant, ought reasonably to have anticipated 
such use by the plaintiff and other children; and 
its servants, in placing and leaving the unexploded 





0, an innocent looking, but highly dangerous 


and destructive article, where they might reasonably 
anticipate plaintiff and other children would be 
likely to go and handle it, and be injured, thus 
placing a new and hidden danger in their way, with- 
out notice or warning, failed to use such care as a 
person of ordinary prudence would and ought under 
the circumstances,’ In the case of the City of 
Indianapolis v. Emmelman, 108 Ind. 530, the court 
says: ‘The excavation into which the appellee’s 
son fell was made in Spruce street, at a point where 
it crosses Pleasant run. It was made 1n the bed of 
a shallow stream, and left alone, unguarded, on a 
July day, with knowledge that children were 
accustomed to play in the vicinity. The city must 
be held to know that children are attracted to such 
a place in July weather. They were not intruders. 
It was gross carelessness on the part of the city, 
with such knowledge, to leave an unguarded pit, 
filled with water, in the street, into which an un- 
suspecting child might fall.’ The court, in the 
same case, further says: ‘Conceding all that has 
been contended for in respect to the condition of 
the pit, the levee, and the street at the time and 
place of the sad occurrence, the fact remains that 
the city made an excavation in a street, at a place 
where it knew children living in the vicinity were 
accustomed to play and where they had a right to 
be, at all proper times, without being intruders 
upon the premises, or invaders of the rights of any 
one. In the absence of the workmen, that the 
children went into the shallow stream to play was 
precisely what the appellant might have expected. 
{t owed them the duty to guard the pit in the 
street, so that they might not fall into it and perish. 
Neither the father nor mother knew of, nor had 
they reason to suspect, any danger at the place in 
question. It was therefore not negligence to per- 
mit the child to be with another, as the mother 
supposed it was, at such a place, so near its home.’ 
It is a well-recognized doctrine that persons are re- 
quired to use greater care in dealing with children 
of tender years than with older persons who have 
reached the age of discretion, and that greater care 
is required to avoid injury to them, even when they 
are trespassers. Railroad Co. v. Pitzer, 109 Ind. 
179. We do not hold or intend to hold that the 
appellees would be liable for the ordinary use of 
their lot in piling hot ashes taken from their mill 
upon it in the usual way, or that persons are liable 
ordinarily for mere negligence in the use of their 
own property as against trespassers. But the allega- 
tions of the complaint show a wanton disregard of 
the rights and safety of others. It shows that the 
appellees had, by their knowledge and acquiescence, 
given license to children of tender years to use their 
uninclosed lot as a play-ground, and without any 
warning to them or others, they constructed a pit- 
fall in the ground where such children were accus- 
tomed to play, which they filled with burning 
embers, and which gave forth no signs of its condi- 
tion, or the danger in stepping upon its covering, 
and while in this condition, the plaintiff, a child of 


tender years, entered upon it, as he was accustomed 
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to do, without any knowledge of its changed con- 
dition, and was severely burned and injured, and 
the appellees are liable under such circumstances to 
respond in damages.” 


In Sheanon v. Pacific Mut. Life Ins. Co., Supreme 
Court of Wisconsin, October 14, 1890, a policy of 
insurance provided that the principal sum should 
be paid if the insured, from a violent and accidental 
injury, which should be externally visible, should 
‘* suffer the loss of the entire sight of both eyes, or 
the loss of two entire hands, or two entire feet, or 
one entire hand and one entire foot.” Held, that 
where insured was accidentally shot in the back, 
producing total paralysis of the lower part of the 
body and entirely destroying the use of both feet, 
he had suffered the loss of two entire feet, within 
the policy. The court said: “Is its meaning that 
the insured is not entitled to recover the insurance 
money unless his legs and feet have been amputated 
or severed from his body, or does it mean that the 
injury must have destroyed the entire use of his 
legs and feet so that they will perform no function 
whatever? The contention of the learned counsel 
for the defendant is that the clause is to be under- 
stood in the former sense, and implies an amputa- 
tion or physical severance of the feet from the body, 
and does not include an injury such as paralysis, 
though such injury actually deprives the insured of 
all use of his feet and legs. We cannot adopt such 
a construction of the contract. To our minds the 
loss of the hands and feet embraced in the policy is 
an actual and entire loss of their use as members of 
the body; and if their use is actually destroyed, so 
that they wili perform no function whatever, then 
they are lost as hands and feet. In ordinary and 
popular parlance, when a person is deprived of the 
use of a limb, we say he has lost it. This is the 
ordinary sense attached to the word ‘loss,’ when 
used in such a connection. Now, if the feet and 
hands cannot be used for the purpose of moving 
about or walking, or for holding and handling 
things, they are in fact lost, as much as though 
actually severed from the body. The expression 
‘loss of feet’ would generally be understood to 
mean a loss of the use of these members; and, if 
the lower portions of the plaintiff's body and his 
teet are completely paralyzed, and he is permanently 
and forever deprived of their use, he has suffered 
‘a loss of two entire feet,’ within the meaning of 
the policy. This is the proper construction of the 
words of the contract. It is a forced and unnatural 
construction of the language, as here used, to hold 
that it means an actual amputation of these limbs, 
and does not embrace and include an entire depri- 
vation of their use as members of the body. It is 
not necessary to go into any recondite or elaborate 
discussion of the language of the policy, but only to 
give it its ordinary and popular sense. And under- 
derstanding it in that sense, we are very clear that 
the complaint states a cause of action, and that the 
demurrer was properly overruled.” 





———— A a 


REMINISCENCES OF WILLIAM A. BEACH 


IVING in the same city with William A. Beach 
for many years, practicing law at the same bar, 
having a friendly acquaintance with him, and listen. 
ing to his trial of scores of cases before the jury 
and to his argument of a considerable number op 
appeal, it has seemed to me that perhaps I might 
give to the legal profession a more vivid and correct 
idea of the man and his work, although a less sengg. 
tional and fulsome one, than has been afforded by 
the numerous persons who have sketched him from 
a less advantageous preparation. What I shall say 
of him will be confined to the period when he lived 
in Troy, when he certainly was at the height of his 
powers, although his reputation was more widely 
extended after his removal to New York. 

Mr. Beach had many of the attributes of the 
greatest advocates. He had an excellent knowledge 
of law, ready at command; untiring patience; un- 
daunted resolution ; self-control; audacity; a strong 
memory; a fine and remarkable physique; a per- 
fectly beautiful voice, which he used with great art; 
a copious, expressive and sonorous vocabulary; a 
deliberate and impressive utterance, never slurred 
nor hesitating, nor hurried even in moments of deep 
passion; an overwhelming earnestness; a masculine 
and virile nobility of appearance and expression, 
which were profoundly impressive and cogent. 

To offset these manifest and exceptional advan- 
tages he suffered from some serious defects and 
some positive faults. His apparent defects were a 
lack of tact and adaptability to persons and occa- 
sions; an utter want of wit and the sense of humor; 
the absence of imagination and scholarship. The 
most marked of his positive faults were his aggres 
siveness, his indulgence in invective, and his habit 
of preserving too lofty a level above common com- 
prehensions and common modes of thought. 

As a mere speaker he was not faultless. His ges- 
tures were awkward and constrained, always made 
with one arm and generally with the clenched hand. 
His pronunciation was sometimes eccentric —I recol- 
lect that he always pronounced “ divorce ” with the 
accent on the first syllable. In declamation and 
rhetoric he was frequently more grandiloquent than 
eloquent. 

The defects of which I have spoken sometimes 
rendered his addresses monotonous and wearisome. 
His side of the case was always a funereal function, 
conducted with an oppressive and appalling gravity: 
No matter how trivial the issue nor how common- 
place or even absurd the incidents, Beach was always 
solemn. His ‘‘ customary suits” were like Hamlet's 
“of solemn black.” He not only had no humor but 
he resented it in others, and lectured his opponents 
for their trifling and flippancy. He used the same 
trip-hammer and the same force for crushing a rock 
and for cracking a nut. Humor to him was always 
‘* buffoonery.” 

The defects of which I have spoken were glaring 
and often fatal. Oratory is not the art of driving, 
but the art of persuading. It is easier to lead 4 
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horse or an ass with oats than to drive him with a 
cudgel, and the human race are not to be bullied 
into belief even by a master of the art. Beach never 
found this out. He was always for compelling juries 
to hear reason, and frequently they hardened their 
hearts and closed their ears. Invective is a fine 
thing in the estimate of newspaper reporters and the 
auditors outside the bar and jury-box, but it is a 
dangerous instrument to employ with a jury. It 
was an impressive and terrible spectacle to see 
Beach, with the veins standing out on his forehead 
and his whole frame swayed by passion and his 
eagle cyes flashing lightning, and to hear that grand 
voice denouncing the opposite counsel or even the 
opposite party, and imputing meanness, fraud and 
perjury with every breath, and it usually withered 
up the party assailed — one of my clients came into 
my office and cried over such an attack on him — 
but the opposite counsel generally took it cheer- 
fully, well knowing that ‘““‘my Lord Beach” (as 
Mitchell Sanford called him) was throwing a 
boomerang which would probably rebound upon his 
own aquiline nose. Invective may be magnificent, 
but it is not advocacy. It never has the effect of the 
stones with which the old man pelted the rude boy 
in his apple tree after vainly trying the soft persua- 
sion of turf. His mental elevation above the jury 
was too perceptible. He did not uniformly preserve 
it; he came down frequently in passages of a low 
level, but he “‘ condescended to men of low estate; ”’ 
he was not one of them; he was a visitant and not 
a dweller with them. 

One of his strongest moments in a trial was his 
argument for or against a nonsuit. Addressing a 
judge on a question of mixed law and fact, he was 
superb almost beyond comparison, perfectly ad- 
mirable at every point, his defects counting for 
nothing, his faults suppressed or subordinated. I 
never expect again to hear such a supreme display 
in a court-room as Beach’s interlocutory arguments 
or Hogeboom’s charge to the jury, each unique and 
absolutely faultness in its kind. 

The hearer was swayed and tossed on the mighty 
waves of Beach's rhetoric, now grandly and smoothly 
swelling and now wild with storm, but too fre- 
quently they carried him nowhere; unlike the less 
majestic but more compulsive flow of a river which 
bears the sailor to a certain port. 

Beach was a tremendous power in a good case be- 
fore a jury, but in a desperate case he had many 
equals, some superiors. He lacked quickness, origi- 
nality, invention, the ability to change front 
quickly; he was always too much in the same 
mould. In Troy he was not accounted by the 
bar as an overmatch for several other advocates 
still living, nor feared by them, and in Albany 
it would have been claimed that John K. Porter and 
Henry Smith were more than a match for him, I do 
not think that he got more than his fair proportion 
of verdicts when pitted against his peers. But in 
the discussion of purely legal questions, especially 
on principle, before the appellate courts he had few 
equals in the State, and very few superiors, Among 





those whom I was accustomed to hear at Albany, I 
do not recall any but O’Conor and Hill who seemed 
to me superior to him at any point, while only a 
few others like William Curtis Noyes, John K. 
Porter and Henry Smith were on a level with him 
in this department. His appearance and utterance 
on such occasions showed the grandeur of legal decla- 
mation and reasoning. Perhaps however his very 
greatest power was exhibited in the discussion of 
mixed questions of fact and law before tribunals 
of a constitution not strictly and customarily 
judicial, such as his arguments in the North 
court-martial case and the Barnard impeach- 
ment case. These I did not enjoy the privi- 
lege of hearing, but the splendor and _ nobility 
of the former may be judged by the version in Mr. 
Snyder’s ‘‘Great Speeches of Great Lawyers,” and 
the latter has been described to me by judges and 
senators to whom it was addressed, as a magnificent 
performance. The speech in the Beecher case, 
judged by perusal and by information from some 
who heard it, seems to me a comparative failure, 
except as a piece of declamation. This is possibly 
attributable to the fact that his heart was not in it. 

All that has been said must be read in the light 
of the fact that he excelled all his neighboring 
contemporaries as a mere speaker. Not one of them 
could approach him on the whole as a mere de- 
claimer, and declamation goes a good way with the 
jury where evidence is balanced or doubtful. 

Mr. Beach was apt to rely on principles rather 
than on cases, but where precedents were controlling 
he prided himself on having, and he generally had, 
the ‘‘ latest case.” On one occasion however he had 
not. That was on a motion before his acute and 
witty brother-in-law, Judge Enoch H. Rosekrans, 
who loved a jest at the expense of his solemn relative. 
The Judge had intimated very strongly that he was 
against him on the motion, but Beach persisted (as 
he always did persist), and asked him how he could 
deny the authority of the ‘‘latest case” which he 
had cited. ‘‘Oh, that isn’t the latest decision,” 
replied the judge. ‘‘Indeed, sir,” responded 
Beach, very stiffly, ‘‘I am not aware of any later.” 
‘Oh, yes,” said the judge, ‘‘ you have overlooked 
the one I made in this case ten minutes ago! Any 
other motions, Mr. Beach? ” 

Beach was a fair examiner-in-chief, but a very 
poor cross-examiner. He lacked judgment, knowl- 
edge of human nature, and adaptability, and was 
commonplace and conventional. His usual course 
was the very worst possible — compelling the wit- 
ness to tell his story over again—a course which 
generally results in the witness’ fortifying himself 
by a substantial repetition, or being excused by the 
jury for some pardonable lapses or inconsistencies. 
He almost always treated the hostile witness as an 
enemy and perjurer, and indulged in unwise impu- 
tations and denunciations. He had none of the 
suavity, ease and appearance of fairness and candor 
which characterize great cross-examiners. In short, 
he seemed never to have heard the old adage, 
‘‘ vinegar never catches flies,” 
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Mr. Beach dealt in showy and magnificent pas- 
sages, some of which I have heard him substan- 
tially repeat several times, as for example, a very 
glowing tribute to the virtues and sufferings of 
woman. These were probably never written, but 
simply thoroughly thought out at first and laid 
away in his capacious memory. Still they had an 
air of preparation and formality, and that lack of 
spontaneousness born of the occasion which always 
puts an advocate at a disadvantage before a jury 
when pitted against one who is less elegant in rhet- 
oric and more evidently the creature of his case 
His extemporaneous style was Johnsonian, balanced, 
antithetical, dealing in long and sonorous words. 
His sentences were usually long, except when he 
became carried away, and then for a time they 
would plump out like puffs from a Roman candle. 
One short sentence of his has stuck in my memory 
more than twenty-five years. It was in an action 
of assault and battery brought by a young boy 
against a farmer. The farmer was driving on the 
highway past a school-house; the children were at 
play just after school was dismissed or at recess; 
this boy, with others, ‘‘ sauced ” the farmer, and he 
jumped off his wagon and beat the youngster lustily. 
He undertook to mitigate his act by pleading that 
the boy was saucy. Mr. Beach settled that matter 
in one short sentence, but it was one in his own 
grandiloquent style: ‘‘ Released temporarily from 
the restraints of the pedagogue, they were wild and 
wanton spirits, and they talked wildly and want- 
only.” Who but Sam. Johnson or Beach would 
have said ‘‘ pedagogue?” But he frequently beat 
the sense out of juries with big phrases, as the 
Sabines crushed Tarpeia by throwing their shields 
upon her. 

Beach was a man of tremendous passions, but 
they lay deep. To appear at his best, he needed 
the excitement and inspiration of the moment. To 
wait over night was fatal to him. I saw this exem- 
plified once in his reply to a speech delivered by 
John K. Porter — the most admirable I ever heard 
at Circuit, and which extorted from Beach himself 
the wish that he ‘“‘had the brains to make such a 
speech ” — which was finished at evening. Beach 
lamented that he couldn’t ‘‘ go right in,” and said, 
‘*T shall make a fizzle to-morrow morning.” And 
so he did, speaking comparatively. He came in, 
and delivered an exordium three-quarters of an hour 
long, which had not very much to do with the case, 
and wearied the jury out before he had lashed him- 
self up to the necessary degree of feeling. He fre- 
quently talked thus against time — ‘‘ sparred for 
wind,” in the language of the prize-ring. 

Beach cared for nothing but the law. He took 
little interest in politics, never held or sought office, 
and made but one political speech, to my knowl- 
edge. That was at the persuasion of friends, and 
was a dead failure. He had not the knowledge of 
public affairs and of human nature nor the personal 
magnetism requisite to success on the stump. Henry 
Hogeboom, one of the greatest of his contempora- 
ries, was equally a failure as a political speaker. 





Indeed it seems rare that great lawyers are clever in 
this department. 

Notwithstanding the deep excitement under 
which Mr. Beach seemed to labor in the argument 
of his causes, I am persuaded that it lay but skin. 
deep. He seemed to me to be less exhilarated by 
success and less depressed by defeat than any other 
great advocate whom I have ever known. He took 
success or defeat as Napoleon did — in the spirit of 
the gambler and fatalist. In other words, he seemed 
more completely the hired champion than most law. 
yers, who are apt to make their clients’ causes their 
own, and to exult or repine with a genuine feeling 
over results which can affect them personally in no 
serious degree. 

But the strong man was not altogether superior to 
emotion when he was touched in his own interests, 
His parental affection was very great; his grief at 
the death of a favorite little granddaughter was 
piteous, and his sorrowing over the death of his son, 
who was accidentally killed at the age of twenty- 
five, was terrible to behold —like the rebellious 
despair of Prometheus on the rock. 

Although Beach was probably thought egotisti- 
cal, I do not believe he was unduly so. There is a 
wide difference between egotism, vanity and con- 
ceit on the one hand, and a just pride in one’s own 
powers and achievements on the other. He 
undoubtedly was fully conscious of his own capaci- 
ties, and he probably knew the limitations of them, 
He never despised nor underrated his antagonists, 
but always spoke generously of them, and listened 
to them with undisguised admiration. Between 
him and John K. Porter, who from youth was his 
rival, there always existed the warmest admiration 
and esteem. Once, when he was listening to his 
antagonist, I heard him say to his junior, ‘‘ Now 
what can I say to that? ” 

I have known Mr. Beach to go out of his way to 
praise and encourage a young and timid lawyer, 
and to compliment him in open court, and on one 
extraordinary occasion to condescend to seek him 
out and explain to him the reasons for his profes- 
sional conduct which had seemed harsh, and which 
the younger man had commented on with some 
severity. Such traits produce the impression which 
the traveller feels on finding a star-shaped flower 
amid the snows of the Alps. He carries away the 
flower, and after it has faded its fragrance cleaves 
to his memory. 

Mr. Beach was a man of very remarkable personal 
appearance and demeanor. He was about five feet 
ten inches in height; his trunk was long in propor- 
tion to his legs, which were slightly bowed; his 
chest was broad and deep, his shoulders and arms 
powerful; his frame gave evidence of great strength. 
His hands were hairy and inelegant, his fingers 
short and stumpy. His head was not very large; 
his forehead was high and retreating; his nose was 
aquiline; his eyes, of a cold gray, were peculiarly 
steady and unflinching; his whole head and face 
strongly suggested the eagle. He wore his hair 
long, and combed back from his brow and behind 
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his ears, and a narrow beard upon his chin. Some- 
times his ‘‘ back-hair” appeared in ringlets — not 
of his own make. In Troy he always used hair-dye, 
which gave his face a mahogany tint. _ On one occa- 
sion in court he referred to the gray-headed Martin 
I. Townsend as his senior. He was really a year 
older than Townsend, and the latter interrupted 
him by saying, ‘‘ The difference between our ages 
is merely colorable.” After he removed to New 
York, Beach discontinued the hair-dye, greatly 
improving his appearance. He always walked with 
a deliberate and measured pace, which a convulsion 
of nature or even a large fee could not have induced 
him to hasten. He was neat and unaffected in his 
dress, but did not follow the fashions. He fre- 
quently carried a bag — whether black or green, I 
forget, but I think black, as more in harmony 
with his usual solemnity. He always had a pre- 
occupied air, and looked neither to the right nor left. 
He never carried a cane nor an umbrella; in bad 
weather he condescended to wear a waterproof suit 
and hat —I think he never wore a ‘‘ shiny” hat — 
but if he happened to be caught unprepared it 
made no apparent difference in his movements — he 
preserved the air of having ordered the shower up 
for his own pleasure. I think he would have 
declined an invitation into the ark unless Noah had 
asked him in on legal business. In manner and 
conversation he was uniformly grave, reserved and 
sententious, but generally punctiliously courteous. 
He rarely laughed, or even smiled, but his smile 
was wonderfully charming and tender. Even 
when not excited, he swore a good deal in a 
calm, Jovian style that seemed to indicate that he 
thought the third commandment could not be 
designed to apply to him. He sought no society, 
accepted none, at least among his social equals, and 
moved through life like one completely and unaf- 
fectedly indifferent to the praise or blame of his 
fellows. His demeanor was apt to impress itself on 
young men as a sort of legal-Byronic style, and gen- 
erally the students in his office, after a few months, 
grew to imitate his gait, his speech, his gravity; 
combed their hair behind their ears, much to the 
amusement of society; sometimes swore like him, 
somewhat to its horror. 

Mr. Beach had no cultured habits. In all the 
years that I knew him I do not believe he ever read 
a good book through. The first volume of Forsyth’s 
Life of Cicero — a book which most lawyers would 
sit up nights to read — lay on his office table for 
more than a year with not more than a third of the 
leaves cut. That quotation from The Scarlet Letter 
which formed his famous peroration in the Beecher 
case was probably suggested to him by associate 
counsel; certainly he never would have had patience 
to read the book through. He used to read flashy 
novels on the cars, and he was much in the habit of 
consulting the dictionary, a copy of which always 
lay on a small stand in a window of his office. He 
must have had good, perhaps extensive, reading in 
his youth; otherwise it would be difficuit to account 
for his copious vocabulary, with its considerable 
range of synonyms. He had no general learning to 





speak of, but he was a good ‘‘crammer” in the 
subjects which frequently came up in court, such as 
medicine, surgery, surveying, mechanics; but in 
these cases he made a poor exhibition in comparison 
with such men as John K. Porter, John H. Reynolds 
and Henry Hogeboom, It is enough to say of his 
scientific acquirements that he professed to disbe- 
lieve in the rotundity of the earth. 

Mr. Beach had not the reputation of a religious 
person, but he frequently went to church of a Sun- 
day morning — his fervor seldom lasted through the 
day. He was very fond of hearing one particular 
preacher, who lost no opportunity of coming to hear 
him in court. Which of them first suggested this 
society for mutual admiration I never had the curi- 
osity to inquire, but I always suspected it was the 
clergyinan. 

Mr. Beach wrote a very abominable hand, un- 
couth, illegible and painfully slow. He used to 
grasp his pen as near the nib as possible, and 
always daubed his fingers with ink. His junior 
partner could frequently read his writing when he 
himself could not. In composition he used to sow 
his manuscript thick with capital letters, An amus- 
ing example is found in his brief in Van Schoonhoven 
v. Curley, 86 N. Y. 187, where he wrote of a note 
transferred after maturity: ‘‘They take subject to 
all defenses of the Maker against it.” He relig- 
iously wrote whisky with a capital W in the same 
brief. He contended that every important word 
should begin with a capital. Mr. William L. Sny- 
der, of New York, the editor of ‘‘ Great Speeches 
of Great Lawyers,” informs me that in his prepara- 
tion for that work of Beach’s speech in the North 
case he had great difficulty in persuading him to 
give up his numerous capitals — he was as reluctant 
to relinquish his capitals as Napoleon. 

He was an ardent and skillful sportsman with rod 
and gun, and fond of dogs. One of the most amus- 
ing passages I ever heard in court was in a suit for 
trespass committed by some sportsman, which was 
defended by Beach, in which Martin I. Town- 
send depicted to the jury the opposite counsel, ‘‘in 
boots up to the middle of his thigh, with a Jird-dog 
and a bird-gun ” — with a most sarcastic emphasis 
on the ‘‘bird” — stalking defiantly and solemnly 
over other people’s lands. One would naturally 
have supposed that he would hunt game of his own 
size — bear, lion, elephant or tiger — but he was 
content with kiliing birds for food. When Beach 
played billiards he moved with the majesty of Sal- 
vini, and to the common act of smoking he brought 
the gravity of the Grand Turk. 

In the practice of his profession, Mr. Beach was 
honorable and liberal. Any practitioner in Troy 
would have taken his word as readily as his stipu- 
lation. He despised petty tricks and small advan- 
tages, and probably if any client had urged him to 
avail himscif of such means he would have driven 
him out of his office with many-syllabled, deep- 
moutned objurgations, such as Sam Johnson would 
have used if Sam Johnson had been in the habit of 
swearing. Beach was unlike a certain other distin- 
guished lawyer in Troy, who was frequently reluct- 
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ant to accommodate a brother practitioner, and 
always laid it on his client; of whom another, who 
was smarting under the exercise of this calculating 
caution, once observed in court, that he was ‘‘a 
very obliging man, personally, but had the meanest 
lot of clients of any man at the bar.” 

This great man had some great faults, which he 
disdained to hide, and which society would not 
overlook nor condone — especially that part of it 
which itself had not been detected in the same 
fauits. It is not for us to speak of these further 
than to say that he was at least no hypocrite, and 
despised concealment. He seemed to me always to 
have an essentially sweet and noble nature, which 
had suffered some strange wry twist in its youth. 
But whatever his faults, they have long since passed 
the judgment of a supreme intelligence, more com- 
passionate than man’s, in whose estimation the dif- 
ference between the worst and best of men is much 
smaller than in our sight. Whatever the result of 
that judgment, he has accepted it with the com- 
posure which characterized this indomitable and 


imperturbable spirit on earth. 
Irnvinc BROWNE. 
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NEGOTIABLE INSTRUMENTS— FRAUD— IN- 
NOCENT PURCHASER. 


NEW YORK COURT OF APPEALS, OCT. 7, 1590. 


CANAJOHARIE NATIONAL BANK YV. DIEFENDORF.* 

Where the maker of notes has shown that they were pro- 
cured from him by fraud, the burden is upon the holder 
to show that he is an innocent purchaser for value. 

That negotiable notes offered to the cashier of a bank before 
maturity were made by a farmer whom he knew, and 
who had no outside business to call for such large transac- 
tions, that they had been executed in a city two hundred 
miles from his home, and were offered for discount by an 
utter stranger, held, were sufficient to put the cashier 
upon inquiry; and where he purchased them without the 
least investigation, the jury were warranted in finding that 
the bank was not an innocent holder for value, although it 
paid about eighty-five per cent of the face of the notes. 
PPEAL from Supreme Court, General Term, 


Third Department. 
Z. S. Westbrock, for appellant. 
Matthew Hale, for respundent. 


Ruaer, C. J. The evidence tended to prove that 
Henderson and Van Valkenburgh procured from the 
defendant at Rochester, on December 7, 1886, eight 
promissory notes of $1,000 each, payable to Henderson 
or bearer at various times, from three to twelve 
months from date, by fraud and misrepresentation, and 
under an agreement that they should be retained in the 
possession of the payee to be paid from the receipts of 
a business to be carried on as partners by the said par- 
ties, and under such circumstances as would not have 
authorized their payee to enforce them against the 
maker. Two of these notes were purchased by the 
plaintiff of Henderson at its banking office in the vil- 
lage of Canajobarie, nearly two hundred miles from 
the place where the notes were executed, on the 9th 
and 10th days of December, 1886, respectively, and 
these notes are the subject of this action. The pur- 
chase of the notes by the plaintiff was conducted by 
its cashier, and the circumstances attending their 
transfer were not materially different, in respect to 
the two notes, except in the fact that the transfer of 


* Reversing 4.N. Y. Supp. 262. 








the second note indicated a larger indebtedness of 
their maker at the time of the last transaction thay 
wasinferable from the first sale. The circumstances 
of the trausfer were testified to by the cashier alone, 
and constituted a part of the plaintiff's affirmative 
case. It may be assumed in the further consideration 
of the case that such evidence established the fact that 
the notes were purchased before maturity, and that 
the plaintiff paid nearly their face value therefor. The 
cashier also testified that he had no knowledge or no. 
tice of the consideration of the notes, and that he took 
them for the bank in the usual course of its business, 
Other circumstances affecting the purchase appear 
from the uncontradicted evidence, and are substan- 
tially as follows: The defendant was a resident of the 
town of Root, and had for many sears lived about six 
miles from Canajoharie, where the plaintiff's banking 
institution was located. There is no evidence in the 
case showing his pecuniary condition; but it does ap- 
pear that he was a farmer, upwards of sixty years of 
age, and had never been engaged in any business re- 
quiring the discount of negotiable paper to any no- 
ticeable extent. He was known to the cashier of the 
plaintiff, by whom the purchase was effected, but Hen- 
derson, from whom the notes were bought, was, as he 
says, a‘‘ perfect stranger’? to him, and he did not 
know his place of residence, except that he had said he 
lived in Colorado. The transaction connected with 
the purchase of the notes took place in the outer office 
of the bank, and occupied only about ten minutes, 
One Vosburg, a resident of Canajoharie, introduced 
Henderson to the cashier, stating that his name was 
Henderson, and that he wanted to get the money on 
the note. The casbier requested Vosburg to indorse it, 
which he declined to do. The cashier then stated what 
he would give for the notes, payment to be made in 
drafts, and Henderson assented, and the transaction 
was closed. Henderson indorsed the notes, but it does 
not appear that he gave any information to the plain- 
tiff as to his residence — the place where he might re- 
ceive notice of protest —or his pecuniary circum- 
stances, and none was required of him. It did not 
appear that the cashier was acquainted with the hand- 
writing of Diefendorf, or made inquiry of any one who 
knew it. The amount of the purchase-price was paid 
to Henderson in drafts on plaintiff's correspondents in 
other cities, for which a percentage was charged by it, 
and these drafts were cashed on the day after they 
were respectively received by the plaintiff, upon the 
statement by Henderson that be wanted the cash, and 
did not want drafts. There was no haggling about 
terms in the negotiation. The cashier dictated the 
price, and the funds in which the payment was to be 
made, and Henderson accepted the offer without de- 
murrer or hesitation. The notes bore interest, and 
the plaintiff paid Henderson a sum amounting to their 
face value lessa discount, which insured the bank from 
fifteen to eighteen per cent profit upon the transac- 
tion. As might naturally have been expected, after 
the lapse of a short time, Henderson disappeared, and 
has not since been heard from. The notes were, ap- 
parently, for unusual amounts for a farmer in ordi- 
nary circumstances to give, and would naturally have 
excited curiosity in those who knew him, as to the cir- 
cumstances under which such an indebtedness was in- 
curred. The plaintiff's cashier however studiously 
refrained from acquiring any information in regard 
thereto, even such as might be, under many circum- 
stances, desirable for the bank to have. He made no 
inquiry as to the consideration of these large notes; 
the influence which had taken this farmer so far from 
home; or the circumstances attending their execution. 
He asked no questions as to the responsibility, em- 
ployment or associations of his vendor; but apparently 
bought the notes upon the security of a single name, 
evidenced by a signature unfamiliar to bim, and indif- 
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ferent to the manner in which they were obtained, or 
the responsibility of the person with whom he was 
contracting. For aught that he knew, his vendor was 
utterly irresponsible, and might have been a man of 
infamous character, capable of any crime, and able to 
place himself beyond the reach of criminal process, if 
circumstances rendered such a precaution necessary 
or prudent. Even Vosburg refused to approve the re- 
sponsibility of the parties, although he went to the 
pank professedly to enable Henderson to get the 
money on the notes. The notes might have been given 
fora gambling transaction, or for a usurious consid- 
eration, and have been uncollectible by their holder, 
orimpaired in value; but the plaintiff took no heed 
of these circumstances, and embarked the funds of 
the bank in the purchase of questionable obligations 
from a perfect stranger, in violation of the customary 
rules which prevail in financial institutions. The notes 
were transferred at a prohibited rate of interest, and 
would have been void for usury, within ‘the doctrine 
of Hall v."Wilson, 16 Barb. 550, in the hands of any 
other transferee than a National bank. This fact 
limits the forfeiture to the interest, but does not make 
the taking of usury by such banks lawful. The his- 
tory of the negotiation is best described by negatives, 
and is more significant from what was omitted than 
what was avowed. Stewart v. Lansing, 104 U.S. 510. 
Greater caution in avoiding the most natural informa- 
tion could not have been exhibited by the plaintiff if 
the cashier had known the notes were obtained by 
fraud or crime, and desired to remain in ignorance of 
those facts. His conduct indicated something more 
than} negligence. He exhibited a studious desire to 
avoid any information which might {throw light upon 
the origin of the notes, or the existence of equities 
in favor of their maker. Henderson, a “perfect 
stranger’’ to the plaintiff, coming red-handed from 
the perpetration of his fraud, and desiring to realize its 
fruits, while his confederate kept Diefendorf employed 
ata distance from his residence, could not have dis- 
covered a less scrupulous or more accommodating in- 
strument than this National bank, if he had sought the 
customary agencies for the negotiation of feloniously- 
acquired securities. Henderson displayed a cautious 
reticence in recommending the paper he had to dis- 
pose of; and the cashier, with a delicacy as novel as it 
was considerate, appreciated his situation, and re- 
frained from putting any questions which might em- 
barrass his vendor in negotiating aj,successful sale. 
Without being called upon to make the explanation 
usually required by banking institutions, in respect to 
the most ordinary transautions of every-day customers, 
this stranger, it is claimed, walked into a National 
bank and converted his feloniously-acquired property 
into money without difficulty or delay. Common 
prudence, and a decent regard for the rights of those 
who might be injured by his conduct, required more 
than this from the least scrupulous of men, and much 
more, it would seem, from the managers of acbhartered 
financial institution. Such institutions have no right 
to advertise the purchase by them of unlawfully-ac- 
quired notes, bonds or negotiable paper, without in- 
quiry or question, neither have they the right to deal 
in such securities in defiance of the salutary rules 
regulating the acquisition of title to personal property. 
It cannot be seriously contended that a business car- 
ried on in such a manner is conducted according to the 
usual and ordinary course of such institutions, within 
the meaning of those words as used in relation to trans- 
fers of personal property. Promissory notes purchased 
ata usurious and illegal rate of interest before incep- 
tion, and being void in the hands of their transferrer, 
under circumstances so strange and unusual as accom- 
panied this transaction, cannot be said, as matter of 
law to have been acquired in good faith, in the usual 
course of business. 





No material question arises in this case as to which 
party had the burden of proof, as the plaintiff volun- 
tarily assumed that burden in the outset of the trial, 
and no contradictory proof as to the circumstances at- 
tending the transfer of the notes was given by the de- 
fendant. The burden of proof to establish this fact, 
as we shall hereafter see, rested upon the plaintiff; and 
upon all the evidence, the question, we think, was for 
the jury to determine. The claim that the plaintiff's 
cashier was a disinterested witness, whose testimony 
must be regarded as controlling if not contradicted, 
cannot be sustained. Aside from the alleged improba- 
bility of his statements, he was the financial agent of 
the plaintiff, and the owner of one-fifth of its capital 
stock, and aside from his direct interest, responsible to 
his principal for the care, fidelity and prudence with 
which he discharged his official duties. His interest 
in the transaction was co-extensive with that of the 
plaintiff, and brings him directly within the cases 
which hold that the credibility of such a witness is a 
question for the jury to determine. Elwood v. Tele- 
graph Co., 45 N. Y. 549; Honegger v. Wettstein, 94 id. 
252. Such evidence is also for the jury, where the evi- 
dence of the witness shows his conduct to have been 
unusual, imprudent and inconsistent with the charac- 
ter which he seeks tO maintain as a bona fide holder. 
Stilwell v. Carpenter, 2 Abb. N. C. 239; Moody v. Pell, 
id. 275; Kavanagh v. Wilson, 70 N. Y. 177. At the 
close of the evidence the plaintiff requested the court 
to direct a verdict for it upon the ground ‘ that upon 
the undisputed evidence in the case plaintiff purchased 
the notes before maturity, paid value therefor, and 
without notice of any facts constituting a defense to 
the notes.” This request was denied, and the plaintiff 
excepted. The trial court submitted the case to the 
jury under instruction that if they found the notes 
were procured from Diefendorf by fraud, and under 
such circumstances as would not entitle the payee 
thereof to recover against him, they should consider 
the further question whether the plaintiff purchased 
said notes for value, and in good faith, and if it did not, 
that the defendant wis entitled to a verdict. The jury 
found for the defendant, Upon appeal, the judgment 
entered on this verdict was reversed, upon questions 
of law, and a new trial ordered. The ground upon 
which this result was reached was said to be that there 
was no evidence of bad faith in the purchase of the notes 
on the part of the plaintiff, and that the trial court 
erred in not directing a verdict for the plaintiff. The 
plaintiff claims that the proof showing it purchased 
the notes before maturity, paying value therefor, con- 
clusively establishes its character as a bona fide holder, 
and entitles it to recover, in the absence of proof show- 
ing that it had notice, or knowledge of facts constitut- 
ing a defense to the action. The plaintiff's contention 
eliminates the element of good faith from the transac- 
tion, and assumes that the language, “a holder for 
value,’’ as used in the authorities, is satisfied by proof 
that the notes were purchased before maturity, and 
value paid therefor. We think this contention is con- 
trary to the weight of authority in this State, even if 
it is not wholly unsupported by it. The payment of 
value for negotiable paper is a circumstance to be 
taken into account, with other facts, in determining 
the question of the bona fides of the transaction, and 
when full value is paid, is entitled to great weight; 
but that fact is never conclusive, except in the absence 
of evidence tending to show notice of bad faith. Those 
who seek to secure the advantages which the commer- 
cial law confers upon the holders of bank bills and ne- 
gotiable paper must bring themselves within the con- 
ditions which that law prescribes to establish the char- 
acter of a bona fide holder. They are entitled to the 
benefits of that rule only when they have purchased 
such paper in good faith, in the usual course of busi- 
ness, before maturity, for full value, and without no- 
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tice of any facts affecting the validity of the paper. 
This has been the law in this State since the case of 
Bay v. Coddington, 5 Johns. Ch. 54; 20 Johns. 636. The 
fact that they took the paper before maturity, and 
paid the full value thereof, in the absence of other 
facts, undoubtedly affords a presumption of the good 
faith of the transaction; but where it further appears 
that such property has been fraudulently or illegally 
obtained from its owner or maker, and under such 
circumstances that the person putting it in circulation 
could not maintain an action thereon, it is incumbent 
upon the holder, in order to succeed, to go further and 
show the circumstances under which it came into his 
possession, and that be has acted in good faith in the 
transaction. What constitutes good faith in such 
transactions has been the subject of frequent discus- 
sion in the books; and while differences of opinion 
may exist on some points, there is perfect uniformity 
among them upon the point that a want of good faith 
in the transaction is fatal to the title of the holder, 
and that gross carelessness, although not of itself suffi- 
cient, as a question of law, to defeat title, constitutes 
evidence of bad faith. The requirement of good faith 
is expressed in the very term by which a holder is pro- 
tected, and is fundamental in the maintenance of the 
character claimed to be protected. 1 Pars. Notes & B. 
258. It was held in Seybel v. Bank, 54 N. Y. 288, that 
gross negligence, though not conclusive, was evidence 
of bad faith; and impliedly, that a verdict of a jury 
based upon such evidence would be upheld. This doc- 
trine is conceded even by the case of Goodman v. Har- 
vey, 4 Adol. & El. 870, the leading case in England in 
upholding the rights of the holders of commercial 
paper. Justice Swayne, in the case of Murray v. Lard- 
ner, 2 Wall. 121, says: ‘*The rule may be said to re- 
solve itself into a question of honesty or dishonesty, 
for guilty knowledge and willful ignorance alike in- 
volve the result of bad faith.’”’ Chief Judge Church 
said in the case of Znsurance Co. v. Hachfield, 73 N. Y. 
228, that “‘ bad faith is predicated upon a variety of cir- 
cumstances—some of them slight in character, and 
others of more significance. * * * A perfectly 
upright, honest man might sell a bond which had been 
stolen, and the explanation might prevent even the 
taint of wrong on his part; while the explanation, al- 
though falling far short of proof of actual guilt, might 
leave upon the mind an apprehension that he either 
directly or impliedly connived at the wrong, or at 
least that he was willing to deal in securities, and keep 
his eyes and ears closed so that he should not ascer- 
tain the real truth.”” In the American and Eng- 
lish Encyclopedia of Law (vol. 2, p. 390) it is said 
that ** to constitute a bona fide holder of a note or bill 
it must be obtained for value before the real or appar- 
ent maturity of the paper, and. in the due course of 
business, and in god faith.”” Numerous authorities 
are there cited to maintain the doctrine of the text. 
The late Judge Allen, in the case of Hall v. Wilson, 16 
Barb. 548, defined the conditions necessary to rendera 
person a bona fide holder within the meaning of the 
mercantile law, in the following language: ‘To en- 
title the holder of negotiable securities which have 
been fraudulently, feloniously or without considera- 
tion obtained and put in circulation, to the benefit of 
this rule, he must. have become such holder, in good 
faith, for a full and fair consideration, in the usual 
course of business, and without notice of the defect or 
infirmity in the title.” The opinion in respect to each 
of the conditions mentioned by the judge was sup- 
ported by numerous authorities, and the case has been 
repeatedly cited and approved in the subsequent re- 
ports of this State. The case seems to be in point. 
The action there was brought upon a note for $120 
made by the defendant, and stolen by one Bundy from 
the maker’s desk. Bundy sold the note to one Bige- 
low for $115, before maturity. Bundy was introduced 





to Bigelow by another man, who told Bigeiow that 
Bundy had been at work for the defendant. It was 
held that the note, never having been delivered to 
Bundy, had no inception until Bigelow bought it, and 
he having purchased it at a usurious rate of interest, 
had not acquired it in good faith, and in the usual 
course of business. The defense of usury was not set 
up, and the fact that usury was taken was regarded 
only as evidence upon the question of good faith in the 
purchase. 

The rule is also laid down in Daniel on Negotiable 
Instruments (2d ed., § 819), as{taken from plaintiff's 
brief, that after proof by the defendant that the paper 
was fraudulently or feloniously procured from him, 
and ‘‘ when the holder responds by showing that he 
did acquire the instrument bona fide for value, in the 
usual course of business, while it is current and under 
circumstances which do not operate as constructive 
notice of the facts which impeach the original validity, 
the defendant must then prove that he had actual no- 
tice of such facts.’’ Clearly by this rule the burden 
of showing that the holder had notice of the facts im- 
peaching the validity of the paper did not fall upon 
him until the holder had proved that he purchased in 
good faith, for value, and in the usual course of busi- 
ness. So also the rule laid down in Chitty on Bills 
(12th Am. ed., § 643), quoted by the plaintiff, is to the 
same effect. The author says: “In an action by 
the indorsee of a bill of exchange, if it appears on the 
part of the defendant that the defendant or a prior 
party made it under duress, or was defrauded of it, 
or had only part of its value, the plaintiff must be pre- 
pared to prove under what circumstances and for what 
value he became the holder.’’ Can it be claimed under 
this rule, if the circumstances showed the holder ac- 
quired the paper in bad faith, or by an unusual course 
of business, that he could recover upon it? Most cer- 
tainly not; and yet it seems to us tbat that is just 
what the plaintiff claims here. The case of Vallett v. 
Parker, 6 Wend. 615, also cited by plaintiff, is author- 
ity for the defendant's position. Chief Judge Savage 
there says: ‘‘ If there are any suspicious circumstances 
as to the bona fides of his [the holder’s] possession, and 
the defendant hus a good defense against the payee, 
then he must show that he paid value forit. For in- 
stance, if the note has been lost or stolen, or fraudu- 
lently put into circulation, etc., then the plaintiff must 
show that he came lawfully and fairly by it, and paid 
value for it; citing Duke of Cumberland v. Codrington, 
3 Johns. Ch. 260." In Bank v. Green, 43 N. Y. 300, 
Judge Rapallo said: ‘‘The ground taken at General 
Term, that the burden of proof was on the defendant, 
not only to show the defense of duress, but also to im- 
peach the title of the plaintiff as a bona fide holder for 
value, cannot be sustained. If the defendant had been 
permitted to prove and had proved the defense of 
duress, the burden would have been thereby thrown 
upon the plaintiff to prove that it gave value for the 
note, and the circumstances under which it was re- 
ceived.”’ This case is also cited by the learned coun- 
sel for the plaintiff to sustain his contention. Upon 
what theory this is done it is difficult to understand; 
for if the burden is cast upon the plaintiff, by proof of 
the illegality of the paper, to show the circumstances 
under which it received it, this can be for no other 
reason than to compel it to show whether it received 
the paper in good faith or not. We find no authorities 
holding that this obligation is discharged by simply 
proving that value was paid for the property. It was 
said by Judge Church, in Bank v. Carll, 55 N. Y. 441, 
that “the only point presented for the consideration 
of this court is that the plaintiff failed to prove that it 
was a bona fide holder for value of the note upon which 
the action was brought. The possession of the note 
was sufficient, prima facie, to establish this; but when 
it was proved that the note was given without cousid- 
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eration, and fraudulently put in circulation, it was in- 
qumbent upon the plaintiff to prove the fact.” In 
Nickerson v. Ruger, 76 N. Y. 282, the court said: ‘‘At 
the close of the plaintiff's case, they had, by the ad- 
mission in the answer, proof of Taylor’s indorsement, 
and production of the note, established a prima facie 
case, and for the time being, their own right to recover 
and the defendants’ liability. But if the facts offered 
in evidence by the defendants had been proved, the 
latter would have established, not merely that the note 
was without consideration, and made for the accom- 
modation of Taylor, but that it was fraudulently put 
in circulation, and diverted from the use intended. It 
would then have been necessary for the plaintiffs to 
prove, if they could, that they were bona fide holders 
of the note for value, or fail in the action.” 

A sufficient number of authorities have been cited 
to show the uniformity with which the cases in the 
highest courts of the State hold that upon proof by the 
defendant that his obligations have been fraudulently 
or illegally obtained, and put in circulation, the per- 
son seeking to recover upon them must show, not only 
that he bought before maturity and paid value, but 
also the circumstances under which he acquired the 
paper, with the view of enabling the jury to determine 
whether he acted in good faith or not. It makes no 
difference in the question presented whether the plain- 
tiff pursues the orderly course of first presenting and 
proving his note, relying upon the presumptions of 
bona fides which accompanies the possession of the 
paper, and delays making proof of the circumstances 
of his purchase until after the defendant gives evidence 
of his defense, or as in this case, he makes the proof of 
such circumstances as part of his affirmative case. The 
burden of making out good faith is always upon the 
party asserting his title asa bona fide holder in a case 
where the proof shows that the paper has been fraudu- 
lently, feloniously or illegally obtained from its maker 
or owner. Such a party makes out his title by pre- 
sumptions, until it is impeached by evidence showing 
the paper had a fraudulent inception; and when this 
is done the plaintiff can no longer rest upon the pre- 
sumptions, but must show affirmatively his good faith. 
The question of law involved in this case was consid- 
ered in the case of Vosburgh v. Diefendorf, 119 N. Y. 
360, and there received the unanimous approval of the 
court. That case involved questions relating to a note 
procured in a manner similar to those now under dis- 
cussion, and we might well have rested onr decision 
upon that case if there had not been some slight differ- 
ence in the facts and the manner of their presentation, 
which have been urged upon us in this appeal. 

The order of the General Term should be reversed, 
and the judgment entered upon the verdict affirmed, 
with costs. 

All concur. 
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RAILROAD COMPANIES—INJURIES TO PER- 
SONS ON TRACK. 


CALIFORNIA SUPREME COURT, NOV. 12, 1890. 


Toomey v. SouTHERN Pac. R. Co. 

Decedent, while walking along a railroad track without li- 
cense, was run into and killed at a distance of one hun- 
dred and fifty yards from a crossing behind him, from 
which directicn the train was coming. The engine wasin 
a reversed position, and there was no head-light or cow- 
catcher on the tender. The bell was not rung, nor was the 
whistle blown at the crossing, though provided for by 
statute. Had such signals been given, decedent would 
probably have heard them and escaped injury. He was 
not seen by the trainmen until after the accident. Held, 
that decedent was a mere trespasser, to whom the com- 
pany owed no duty, and therefore it was not liable. 
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((OMMISSION ERS decision. Department 2. Ap- 
peal from Superior Court, city and county of San 
Francisco. T. K. Wilson, J. 


W. C. Belcher, for appellant. 
J. E. McElrath, for respondent. 


Hayne, C. This was an action for damages for the 
death of the plaintiff's son, alleged to have been caused 
by the negligence of the defendant. The trial court, 
sitting without a jury, gave judgment for the plaintiff, 
and the defendant appeals upon the findings. The 
facts found are as follows: The plaintiff's son, a lad of 
eighteen, was run over and killed while walking at 
night upon the defendant’s track. About one hundred 
and fifty yards to the south of the place of the acci- 
dent was a public crossing, but it does not appear that 
the deceased had been at this crossing. He was going 
in an opposite direction toward a neighboring town, 
which was more than a mile away. There was no path, 
roadway or crossing at the place of the accident, or 
nearer thereto than the crossing mentioned, and it is 
expressly found that the deceased had no license to be 
where he was, and that it was not usual or customary 
for any one, except employees of the defendant, to be 
there. The train was an extra, or “‘special,”’ train. It 
was going in the same direction as the deceased, and 
had passed the crossing above referred to. The engine, 
though running in front of the cars, was in a reversed 
position, so that the tender was in front. There was 
no head-light or cow-catcher upon the tender; and the 
bell was not rung or the whistle blown on approaching 
the crossing, as required by section 486 of the Civil 
Code. None of the employees on the train saw the de- 
ceased until after he was hurt. What is claimed to 
constitute negligence is the omission to have a head- 
light and cow-catcher, and the omission to cause the 
bell to be rung or the whistle to be blown at the cross- 
ing. The central position of the defense is that the de- 
ceased was a trespasser upon the track, and it is very 
clear that he was such. The track was not a highway 
for pedestrians. The law holds a railroad company to 
a very high degree of responsibility for the safety of its 
passengers, and public convenience requires rapid tran- 
sit. Such being the case, regard for the safety of the 
passengers, and common justice to the company, re- 
quire that (except at crossings and similar places) the 
track should be kept clear. In some countries this is 
regarded as of such importance that it is made a penal 
offense to trespass upon a railroad track; and even at 
crossings there are gates and gate-keepers to prevent 
people from crossing when trains are approaching. In 
this country there are no such regulations. The mat- 
ter is left to individual good sense and responsibility, 
but it is none the less of grave importance that the 
track should be kept clear. The law does not sanction 
its use as a path or sidewalk, and if people persist in 
using it as such, they must be held to be doing an act 
which is not lawful. This, which seems clear enough 
on principle, is fully sustained by authority. In Rail- 
road Co. v. Hummell, 44 Penn. St. 378, the court, per 
Strong, J., said: “It is time it should be understood 
in this State that the use of a railroad track, cutting or 
embankment is exclusive of the public everywhere, ex- 
cept where a way crosses it. This has more than once 
been said, and it must be so held, not only for the pro- 
tection of property, but, what is far more important, 
for the preservation of personal security, and even of 
life. In some other countries it is a penal offense to 
go upon arailroad. With us, if it is not that, it isa 
civil wrong of an aggravated nature, for it endangers 
not only the trespasser, but all who are passing or 
transporting along the line. As long ago as 1852 it was 
said by Judge Gibson, with the concurrence of all the 
court, that a railway company is a purchaser, in con- 
sideration of public accommodation and convenience, 
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of the exclusive possession of the ground paid for to 
the proprietors of it, and of a license to use the high- 
est attainable rate of speed, with which neither the 
person nor property of another may interfere.” Simi- 
lar language was used in Mulherrin v. Railroad Co., 81 
Penn. St. 375. In Railroad Co. v. State, 62 Md. 487, the 
court, per Irving, J., said: “A right of way of a rail- 
road company is the exclusive property of such com- 
pany, upon which no unauthorized person has the right 
to be, and any one who travels upon such right of way 
as a footway, and not for any business with the rail- 
road, is a wrong-doer and a trespasser.” [n Palmer v. 
Railroad Co., 112 Ind.253, the court, per Elliott, J., 
said: ‘“* Under the firmly-settled rule, the deceased 
must be regarded as having been a trespasser on the 
track of the railroad company at the time of his 
death.”’ And see also Morrissey v. Railroad Co., 126 
Mass. 380; Railroad Co. v. Monday, 49 Ark. 262; Ma- 
son v. Railway Co., 27 Kans. 83. In all of these cases 
the person injured was trespassing upon the property 
of the company, and the proposition stated was di- 
rectly involved. 

The deceased having been a mere trespasser, the de- 
fendant did not owe him the duty of doing acts to fa- 
cilitate his trespass or to render it safe. It is to be ob- 
served here that we are not saying that the fact that 
he was a trespasser would justify the infliction of a 
willful or wanton injury upon him. It is well settled 
that the commission of a trespass does not justify the 
infliction of an injury by way of punishment or re- 
venge, or out of mere recklessness. Nor are we saying 
that a railroad company is not bound to use ordinary 
care after seeing the dangerous position of a trespasser. 
No such principle is involved in this case. For it ap- 
pears, not only that the employees on the train did not 
see the deceased until after the accident, but, by rea- 
son of the darkness, could not in all probability have 
done so. What we say is that the company does not 
owe toa mere trespasser upon its track the duty of do- 
ing acts to facilitate his trespass or render it safe. In 
other words, it is not bound to provide any particular 
kind of machinery or appliances for his benefit, or 
(when not aware of his presence) to give cautionary 
signals to notify him of the approach of its trains. And 
we do not put this upon the ground of contributory 
negligence, which would imply that the defendant as 
well as the deceased was guilty of negligence in a legal 
sense. We put it upon the ground that the defendant 
owned no duty to the deceased to do the acts whose 
omission is complained of. What we conceive to be 
the true rule was clearly stated by McKee, J., in Ten- 
nenbrock v. Railroad Co., 59 Cal. 269, in which the 
plaintiff was walking upon the defendant’s trestle, and 
was injured while trying to escape from a train which 
had failed to whistle on approaching the trestle. The 
other justices of the department however “ concurred 
in the judgment’’ on the ground of contributory neg- 
ligence. Inthe subsequent case of Williams v. Rail- 
road Co., 72 Cal. 120, the plaintiff was injured while 
lying drunk near the rails. It was conceded by his 
counsel that be was a trespasser, and that the company 
did not owe him the duty of looking out for him; and 
the court adopted this concession, and went on to in- 
quire whether there was a want of ordinary care after 
seeing him. If thesg cases could be regarded as decis- 
ive of the proposition it would not be necessary to pur- 
sue the subject further. But, as already stated, the 
opinion of McKee, J., was not concurred in by the 
other justices. Aud with reference to the Williams 
Case it is insisted for the plaintiff that the concession 
of counsel does not make the law, and that the propo- 
sition is unsound in principle and contrary to previous 
decisions. In view of these criticisms, we have exam- 
ined the question without regard to the cases referred 
to. The proposition that mere omissions do not 
amount to negligence, in a legal sense, unless there 
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was a legal duty to do the act, is fundamental, and jg 
must necessarily be true; for if there was no duty to 
do the act—in other words, if the party was not bound 
to do it—be had a right to omit it, and he cannot be 
held liable for omitting something which he had a right 
to omit. In this regard the language of Pollock is ex. 
pressive and apt. ‘‘ For mere omissions,” he says, “a 
man is not, generally speaking, held answerable. Not 
that the consequences or the moral gravity of an omis- 
sion are necessarily less. * * * But, unless he ig 
under some specific duty of action, his omission will 
not in any case be either an offense or a civil wrong.” 
Pol. Torts, 352. See also Cooley Torts, 659, 660; 
Add. Torts, 953; Whart. Neg., § 3; Railroad Co, 
v. Bingham, 29 Ohio St. 369; Railroad Co. v. Monday, 
49 Ark. 261; Nicholson v. Railroad Co., 41 N. Y. 529. It 
this proposition be true, the questiou reduces itself to 
this: Did the defendant owe to the deceased the duty 
of doing the acts whose omission is complained of? 
We think not. So far as machinery and appliances are 
concerned, it seems entirely clear that a mere tres- 
passer cannot claim that a railroad company is bound 
to furnish them for his benefit. Hecan no more com- 
plain of the want of proper machinery than the tramp 
who steals a ride upon the trucks can complain that 
due care was not used in the selection of the wheels, 
The case is not like that class of cases in which tres- 
passers are injured by spring-guus or the like. The use 
of such contrivances ordinarily implies an intention to 
injure, or a recklessness which is its practical equiva 
lent; and, as has been stated, the commission of a tres. 
pass does not justify the intentional or reckless inflic- 
tion of an injury. So far as the omissien to give cau- 
tionary signals is concerned, it seems equally clear that 
the defendant had a right to assume that no trespass- 
ers were upon its track, and to act upon that assump- 
tion in the absence of knowledge to the contrary. A 
trespasser, of whose presence the defendant was not 
aware, can no more complain of the omission to give 
such signals than an idler who strolls unnoticed intoa 
foundry to gratify his curiosity can complain that there 
was nothing to warn him of the danger be was in. To 
hold otherwise would be to compel the defendant to 
keep giving such signals over the whole length of its 
route. These general propositions are fully sustained 
by the cases above cited. The counsel for the plaintiff 
relies upon the maxim sic utere tuo ut alienum non le- 
das. But the meaning of this is that a man must so 
use his own as not to injure the rights of others. The 
maxim is so interpreted in the Civil Code, section 3514. 
It does not aid usin ascertaining what the rights of 
others are, and it certainly does not mean that a per- 
son is liable for the damage caused by every accident 
to which his agency may have conduced, regardless of 
other considerations. 

If therefore there had been no crossing in the vicin- 
ity, we should say that it was very clear that there was 
no duty on the part of the defendant to do the acts 
whose omission is complained of. But it has been sug- 
gested that, so far as the ringing of the bell and the 
blowing of the whistle are concerned, the duty is im- 
posed by statute; that in all probability the deceased 
could have heard such signals from the place where he 
was, and that he may have relied upon them. This 
suggestion assumes that the duty imposed by statute 
was a duty to ull the world, or to some class, of which 
the deceased was a member. We think however that 
the intention could not have been to facilitate unlaw- 
ful acts. An illustration will make this clear. Sup- 
pose that a train wrecker should wish to destroy a par- 
ticular train, and should rely upon the whistle or bell 
ata neighboring crossing for warning in time to make 
his escape, but should be taken unawares and run over, 
because no whistle was blown nor bell rung, would he 
be heard to say that the duty imposed by statute wasa 
duty to him, and that its omission was negligence for 
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which he could recover? We think not. And so here, 
the trespass upon the track was, as we have shown, an 
gulawful act, and the provision of the statute was not 
intended to facilitate it. The duty imposed was for 
the benefit of those who use the crussing, and who, in 
consequence, have a right to be on the track. The de- 
ceased was not of this class. He was not at the cross- 
ing at the time of the accident. He doves not appear to 
have been there at all, but was going in an opposite di- 
rection for purposes of his own. Thecase of Needham 
y. Railroad Co., 37 Cal. 410, is not in conflict with the 
foregoing. What is said in that case relates to the 
facts before the court, which were as follows: The 
plaintiff's mare escaped from his premises and became 
fastened in the defendant’s trestle. The train stopped, 
and the trainmen removed her in what was claimed to 
bea negligent manner. It is plain therefore that they 
saw the animal in time to permit the use of ordinary 
care; and the proposition laid down was that in such 
case such care must be used. But, as has been stated, 
this proposition is not involved in this case, because 
the trainmen did not see the deceased until after the 
accident, and by reason of the darkness could not in 
all probability have done so. 

The plaintiff's counsel seems to place some reliance 
upon the fact that the train was an extra, or special, 
train. But we do not think this at all material. It can 
hardly be contended that a railroad company has no 
right to run an extra train for a particular occasion. 
The duty of advertising the time of starting applies 
only to regular trains. To guard against misapprehen- 
sion it may be added that in what we have said we 
have had no reference to cases where the track is in a 
highway, or to any case where the person injured has 
aright to be upon the track. Upon the facts found, 
we think that there was no liability on the part of the 
defendant, and, as the correctness of the findings of 
fact is not disputed, we advise that the judgment be 
reversed, and the cause remanded, with directions to 
enter judgment for the defendant. 


We concur: VANCLIEF, GrBson, CC. 


Per CurIAM. For the reasons given in the forego- 
ing opinion, the judgment is reversed and the cause re- 
manded, with directions to euter judgment for the de- 
fendant. 
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NUISANCE — LIABILITY OF OFFICERS OF 
CORPORATION — CITY ORDINANCES. 


MICHIGAN SUPREME COURT, OCT. 10, 1890, 


PEOPLE Vv. Derrort WHITE LEAD WoRKS. 


Neither the fact that a business is carried on in a careful and 
prudent manner, and that nothing is done by those man- 
aging it that is not a reasonable and necessary incident of 
the business, nor the fact that,when the business was 
commenced, the Iands in the vicinity were open common, 
will authorize the continuance of a business in the midst 
of a populous community, which constantly produced 
odors, smoke and soot, of such a noxious character, and 
to such an extent, that they produce headache, nausea, 
vomiting and other pains and aches injurious to healtb, 
and taint the food of the inhabitants. 

The officers of a corporation, as well as the corporation itself, 
are properly convicted for the maintenance of a nuisance 
consisting of the corporation’s business 

Acity ordinance making it a misdemeanor to maintain a 
nuisance is not invalid or unconstitutional, because the 
general statutes of the State provide for the conviction 
and punishment of the same offense. 


(ERTIORARI to Recorder’s Court of Detroit. 


Edwin F. Conely, for appellant. 


Chas. W. Casgrain and Henry M. Cheever (John W. 
McGrath, of counsel), for the people. 





GRANT, J. This case is broaght to this court by writ 
of certiorari from the Recorder’s Court of the city of 
Detroit. The defendants were convicted for unlaw- 
fully and willfully creating and maintaining a nuis- 
ance, consisting of the creation and emission of un- 
wholesome, offensive and nauseating odors, smells, 
vapors and smoke, to the great damage and common 
nuisance of all people living in the neighborhood 
thereof, and of all people passing and repassing on the 
streets and alleys adjacent thereto, contrary to an or- 
dinance of the city in such case made and provided, 
being section 5, chapter 55, Revised Ordinance, 1884. 
The ordinance in question is set forth in the return of 
the judge to the writ. The defendant, the Detroit 
White Lead Works, isa corporation organized under 
the laws of the State. Defendant Hinchman is presi- 
dent, defendant Dean is vice-president, and defendant 
Rogers is treasurer and manager. The defendants 
Hinchman, Dean and Rogers were fined $1 each, and 
the defendant, the Detroit White Lead Works, $10 and 
costs. No other penalty was imposed. The following 
is the return of the court to the writ. We give it nearly 
in full, on account of the importance of the case: 
“The testimony tended to show the following: 
Eighteen to twenty years prior to the filing of the com- 
plaint, a paint manufactory was started by private 
parties on both sides of Jones street, directly opposite 
and about fifty feet from the place described in the 
complaint. The business was that of mixing white 
lead, oils and colors for use as paint. The manufacture 
of white lead, or carbonate of lead, as by corrosion, 
was never carried on here. Lead, oils and colors were 
merely mixed. This business was continued at this 
point about ten years, when it was moved across the 
street to the place named in the complaint. Here it 
was pursued by private parties until December, 1880, 
when the defendant, the Detroit White Lead Works, 
a manufacturing corporation organized under laws of 
this State, succeeded to the business and property. 
The Detroit White Lead Works continued the same 
business uninterruptedly from the time last mentioned, 
to and including the time of trial. The method of 
mixing lead, oils and colors remained the same, though 
carried on with improved machinery, somewhat larger, 
better and more cleanly buildings, and increased trade. 
No corrosive process was used, the dry heavy carbon- 
ate of lead (six hundred pounds to the barrel) being 
mixed at once with oil, and thereafter remaining ina 
moist or semi-fluid condition. Whiting was also used 
(weight two hundred and fifty pounds to the barrel) in 
the manufacture of putty. Also various well-known 
earths and clays were used in making paints. In 1882, 
the manufacture of varnish and also liquid driers for 
use in the manufacture of paints was added, and was 
continued without interruption to and including the 
time of trial. In the manufacture of varnish and driers, 
various resinous gums, asphaltum, boiled linseed oil, 
and naphtha were used. The gums were melted, and 
the oil boiled over a fire-place, and directly under a 
chimney carrying away the fumes or vapors into the 
air. When cooling, the large kettles were put under a 
ventilating shaft, thus carrying away any fumes or va- 
pors. Machinery was used only in the mixing rooms, 
and was propelled by means of a boiler and engine 
which was also used in supplying heat to the buildings. 
The coal used was, in the main, hard, though soft coal 
was also used. The furnace was supplied with a smoke 
consumer. The buildings are brick, cover about four 
lots, are three stories high, and, in addition to the 
above, are used for storage, office, printing, labelling, 
loading, and the ordinary incidents of a large manu- 
factory and business. When the business was origin- 
ally started, but few persons lived near, the property 
all round being vacant for the most part. Subse. 
quently, population thickened, and at the time of the 
complaint the manufactory was surrounded with con- 
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siderable resident population, though but a short dis- 
tance from Michigan avenue--a street devoted wholly 
to business. The resident population were largely ten- 
ants, most of whom rented from month to month or 
for short periods. Nearly all of the surrounding build- 
ings had been built since the manufactory originally 
started. During the time covered by the complaint, 
the business, in all respects, had been carried on in a 
careful manner, and nothing had been done by those 
managing it that was not a reasonable and necessary 
incident to the business. No complaint had been made 
against the business or any one running it in any court 
before. The defendant Hinchman was president of 
the corporation. The evidence did not otherwise con- 
nect him with the business or its operation. Rogers 
and Dean were actively engaged in managing and ope- 
rating it. Shotwell was secretary, and kept and had 
charge of the books.”’ The city attorney, in behalf of 
the city of Detroit, introduced testimony tending to 
show that odors of a disagreeable and unpleasant char- 
acter had been experienced by residents in the vicinity 
of the works. These odors were described by witnesses 
as “ the smell of paint,’’ ** paint smell,” *‘ heavy,”’ “ the 
smell of varnish,” ‘“‘resinous smell,” and “ piny.” 
Residents in the vicinity of the works testified that, 
during the time mentioned in the complaint, they had 
been constantly annoyed by odors, smoke and soot, 
which came from the works and entered their houses, 
producing, as they testified, headache, nausea, vomit- 
ing and other pains and aches injurious to health; 
that in warm weather, to keep out the soot and smoke, 
they were compelled, to their great discomfort, to 
close their doors and windows; that smoke settled on 
their furniture, und on their clothes which had been 
washed and hung out to dry, and which they were 
obliged to wash again; and in some instances tainted 
their fuod. Many of tbe witnesses claim that the odors 
were nauseating, others say disagreeable, while some 
did not mind it. On behalf of the defendants, testi- 
mony was introduced tending to show that nothing of 
an uvhealthful or injurious character emanated from 
the manufactory, and that the only “ paint smell” 
there could be was simply the smell caused by boiling 
linseed oil, about once a week, in the manufacture of 
varnish; that no smells emanated from the other parts 
of the factory at all, and could not; that the men, 
women and girlsinthe factory were in excellent health, 
and had never been ill from being there; that one wit- 
ness, Mr. H. A. Champion, member of the committee 
to investigate the business in question, had visited the 
place thirty-one times before he could detect an un- 
pleasant odor, and that in warm weather; and that 
there was nothing uuwholesome or injurious to health 
about the business. 

The ordinance under which the complaint was made 
and the trial was had read as follows: “ Section 5. No 
owner or occupant of any grocery, cellar, tallow-chand- 
ler shop, soap, candle, starch or glue factory, tannery, 
butcher-shop, slaughter-house, stable, barn, privy, 
sewer or other building or place, shall allow any nui- 
sance to remain on his or her premises; nor shall any 
person, persons or corporation operating, owning, oc- 
cupying or using any public or private street, alley, 
way, or any premises whatever, within fhe limits of 
the city of Detroit, create or maintain any nuisance 
thereon.’* The common council of the city of Detroit 
has never prescribed any territorial limits within which 
the business in question, or other like business, should 
be conducted or carried on. The court filed a written 
opinion and finding, of which the material part is as 
follows: ‘‘ The defendant corporation was established 
in 1880, and succeeded to the business previously car- 
ried on by parties not incorporated under the same 
name as that of said corporation, and was started some 
fifteen or sixteen years ago. In 1882 the corporation 
added to their business the making of varnish and 





ED 
driers. There is nothing to show that the business of 
the lead works was not properly and skillfully con. 
ducted, or that the alleged nuisance might have been 
avoided by any greater care. The part of the cit 
wherein the corporation is carried on is principally og. 
cupied by dwelling-houses, and many residents in the 
vicinity of the lead works, during the time mentioned 
in the compiaint, have been constantly annoyed by 
odors, smoke and soot which came from the lead works 
and entered their houses, and produced headache, 
nausea, vomiting and other pains and aches injurioug 
to health. In warm weather, to keep out the smoke 
and soot, they were compelled, to their great discom. 
fort, to close their doors and windows. The smoke and 
soot settled on their furniture, and on their clothing 
which had been washed and hung out to dry, and 
which they were obliged to wash again, and in some 
instances tainted their food. The counsel for defend. 
ants claimed on the hearing that the ordinance under 
which this complaint was made, so far as these defend- 
ants are concerned, is not authorized by the charter, 
and also claimed, or rather suggested, that the common 
council cannot constitutionally be authorized to pun- 
ish, under an ordinance, that which, under the general 
law of the State, can be punished asacrime. ‘The de- 
fendants’ counsel also claimed that the case, as proven, 
is not within the ordinance. I am unable to agree with 
the defendants’ counsel with regard to these proposi- 
tions. I find the complaint as made out against all the 
defendants, except the defendant Shotwell, whom I 
find not guilty, and the others guilty.’’ The charter of 
the city of Detroit gives to the common council power 
to provide for the preservation of the general health of 
the city; to make regulations to secure the same; tu 
probibit, prevent, abate and remove all nuisances in 
said city ; to punish the authors or maintainers thereof; 
to compel the owner or occupant of any unwholesome 
or nauseous house or place to cleanse or abate the same, 
whenever necessary for the health, comfort or conven- 
ience of the inhabitants of said city; to prohibit and 
prevent any person from keeping or having on the 
premises owned or occupied by him any article, sub- 
stance or thing that is unwholesome or nauseous. Sim- 
ilar powers are conferred upon municipal corporations 
of the State by general statute. How. St., 88 1678, 2572, 
2573, 2576, 2654. 

The facts found and returned by the Recorder's 
Court clearly establish a nuisance, according to all the 
authorities. These facts so found are conclusive in 
this court, and we can only apply the law to the facts. 
Counsel for defendants cannot therefore seriously con- 
tend that we can enter into a discussion and determ- 
ination of that question, especially as the evidence is 
not before us. Defendants are not aided by the fact 
found by the court that, during the time covered by 
the complaint, the business, in all respects, had been 
carried on in a careful and prudent manner, and noth- 
ing had been done by those managing it that was nota 
reasonable and necessary incident of the business; nor 
by the further fact that, when the defendant company 
commenced its business, the lands in the vicinity of its 
works were open common. It is undoubtedly true that 
the defendants, or their predecessors, established their 
works at a point remote from habitation, possibly in 
recognition of the fact that such a business was at least 
not pleasant, if not injurious, to the health and enjoy- 
ment of those living near it. The city of Detroit has 
extended to the defendants’ works, and the owners of 
adjoining lands bave erected dwellings thereon. Thia 
they, of course, had the legal right to do. The defend- 
ants cannot be protected in the enjoyment of their 
property, and the carrying on of their business, if it 
becomes a nuisance to people living upon the adjoin- 
ing properties, and to those doing legitimate business 
with them. Whenever such a business becomes a nul- 
sance, it must give way to the rights of the public, and 
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either devise some means to avoid the nuisance or 
must remove or cease its business. It may not be con- 
tinued to the injury of the health of those living in its 
vicinity. This rule is founded both upon reason and 
authority. Nor is it of any consequence that the busi- 
ness is a useful one, or necessary, or that it contributes 
tethe wealth and prosperity of the community. Wood 
Nuis., $19; Queen v. Train, 2 Best & S. 640: Works v. 
Railroad Co.,& McLean, 425; Respublica v. Caldwell, 1 
Dall. 150; Ross v. Butler, 19 N. J. Eq. 296; Robinson 
y. Buugh, 31 Mich. 290. It is true that, in places of 
population and business, not every thing that causes 
discomfort, inconvenience and annoyance, or which 
perhaps may lessen the value of surrounding property, 
will be condemned and abated as a nuisance. It is 
often difficult to determine the boundary line in many 
such cases. The carrying on of many legitimate busi- 
nesses is often productive of more or less annoyance, 
discomfort and inconvenience, and may injure sur- 
rounding property for certain purposes, and still con- 
stitute no invasion of the rights of the people living in 
the vicinity. Such a case was Gilbert v. Showerman, 23 
Mich. 448. A case similar in its facts was before this 
court in Robinson v. Baugh, supra, which was distin- 
guished by the court from Gilbert v. Showerman. In 
the former case the business was legitimate and neces- 
sary. The suit was brought in equity to enjoin the 
business at the place where carried on. The facts were 
that smoke and soot from defendant’s works were 
often borne by the wind in large amount to the prem- 
ises of the complainants, and sometimes entered their 
dwellings by the chimneys, and through cracks by the 
doors and windows, in such measure as to be extremely 
offensive and harmful, and the noise so great as to be 
disagreeable, and positively hurtful, the jar annoying 
and disturbing the sick, and in some cases causing 
substantial damage to dwellings. The court laid 
down the rule as follows: ‘‘ However lawful the busi- 
ness may be in itself, and however suitable in the ab- 
stract the location may be, they cannot avail to au- 
thorize the conductor of the business to continue it in 
away which directly, palpably and substantially dam- 
ages the property of others, unless the operator is able 
to plant himself on some peculiar ground of grant, 
covenant, license, privilege or prescriptive right.”’ No 
case has been cited, and we think none can be found, 
sustaining the continuance of a business in the midst 
of a populous community, which constantly produced 
odors, smoke and soot of such a noxious character, and 
to such an extent, that they produce headache, nausea, 
vomiting and other pains and aches injurious to health, 
and taint the food of the inhabitants. 

All the defendants were properly convicted. The 
officers of the company are jointly responsible for the 
business. It is not necessary to conviction that they 
should have been actually engaged in work upon the 
premises, The work is carried on by employees. The 
directors and officers are the persons primarily re- 
sponsible, and therefore the proper ones to be prose- 
cuted. A fine cau be collected against the defendant 
company, and therefore it is subject to prosecution. 

‘The ordinance under which defendants were con- 

victed is not invalid nor unconstitutional, because the 
general statutes of the State provide forthe conviction 
and punishment of the like offenses. This was settled 
in this State in the case of People v. Hanrahan, 42 N. 
W. Rep. 1124. See also Cooley Const. Lim. (4th ed.) 
242; State v. Ludwig, 21 Minn. 202; Shafer v. Mumma, 
17 Md. 331; St. Louis v. Bentz, 11 Mo. 61; St. Louis v. 
Cafferata, 24 id. 94; Blatchley v. Moser, 15 Wend. 215; 
Levy v. State, 6 Ind. 281. 

We infer the defendants have a valuable plant in 
which they have invested considerable amounts of 
money. Courts should abate a legitimate business of 
such Magnitude as a nuisance only upon clear and con- 
Vincing proof. We are not satisfied that the method 








chosen in this case to test the question was the fairest 
toward the defendants. While no other conclusion 
than affirmation of the judgment is possible under this 
record, we deem it proper to say that we shall not con- 
sider the result now reached as binding upon us in an- 
other proceeding where the evidence and the facts 
may be fully presented. We consider the course pur- 
sued in Robinson v. Baugh, supra, the proper one, as 
it certainly is much fairer to those occupied in a legiti- 
mate business. Judgment affirmed. 
The other justices concurred. 


—_+—___—__- 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


APPEAL—FACTS.—The decision of the General Term 
of the Supreme Court affirming the action of the po- 
lice commission in removing a policeman is final on 
questions of fact, and will not be reviewed by the Court 
of Appeals unless there is no evidence whatever to 
sustain the adjudication. Wecannot review the de- 
cision of the General Term as to the weight of evi- 
dence, and reverse it because we may have reached a 
different conclusion. This court cannot deal with the 
facts at all, except where they raise a pure question of 
law. We have repeatedly declared this rule; but the 
number of appeals in cases like this seem to indicate 
that it is not as yet fully understood. People, ex rel. 
Masterson, v. French, 110 N. Y. 494; People, ex rel. 
Hogan, v. French, 119 id. 493; People, ex rel. Mc- 
Aleer, v. French, 119 id. 503. Oct, 14, 1890. People, 
ex rel. O'Callahan, v. French, Police Commissioner. 
Opinion by Andrews, J. Affirming 8 N. Y. Supp. 459. 


—— JURISDICTION—ACTIONS INVOLVING TITLE TO 
REAL ESTATE.—An action to foreclose a mechanic’s 
lien does not involve the title to real estate so as to 
give the Court of Appeals jurisdiction on that account. 
Wheeler v. Scofield, 67 N. Y. 311; Nichols v. Voorhis, 
74 id. 28; Trevett v. Barnes, 110 id. 500. Oct. 21, 1890. 
Norris v. Nesbit. Opinion by Gray, J. 


—— TIME OF TAKING.— The Code of Civil Pro- 
cedure, § 1005, provides that ‘‘ the entry of final judg- 
ment, and the subsequent proceedings to collect or 
otherwise enforce it, are not stayed by an exception, 
the preparation and settlement of a case, or a motion 
for a new trial, unless an order for such stay is pro- 
cured and served, and the entry, collection or other 
enforcement of a judgment does not prejudice a sub- 
sequent motion for a new trial. When a new trial is 
granted, the court may direct and enforce restitution, 
as when a judgment is enforced upon appeal.’’ Held, 
that where, after verdict for defendant, plaintiff moves 
for a new trial on the judge’s minutes, which is denied, 
and thereupon defendant enters judgment, and gives 
notice thereof to plaintiff, plaintiff may, without ap- 
pealing from the judgment, and after the time for such 
appeal has expired, still appeal to the General Term 
from the order denying the motion for a new trial, by 
making and serving a case. Rapelye v. Prince, 4 Hill, 
119; Sup. Ct. Rule, 1799; Tracey v. Altmyer, 46 N. Y. 
598. The language of this section is plain, and no rea- 
son seems to exist for denying to it the effect which its 
language imports. No doubt would prebably have ex- 
isted over this proposition had it not been for some 
misconception as to the position of this court, as indi- 
cated by its decisions in the cases of Derleth v. De 
Graff, 104 N. Y. 661, and Ross v. Railroad Co., 109 id. 
645. The Derleth Case was an appeal to this court 
from an order of the Generai Term affirming the judg- 
ment of the trial court, and also an order denying a 
motion for a new trial on acase. In the Ross Case the 
appeal to this court was from an order of the General 
Term which affirmed an order denying a motion by de- 
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fendant to set aside a verdict, and for a new trial. 
These were both cases involving the right of appeal to 
this court from the General Term, and cannot, with 
any just reason, be construed as involving the jurisdic- 
tion of the General Term to hear and determine ap- 
peals from orders on a case. They were intended to 
express the views of this court as to the finality of the 
jurisdiction of the Supreme Court over questions of 
fact arising upon trial before a jury. The Code ex- 
pressly gives such jurisdiction to that court, and ex- 
pressly denies it to this. Code, §§ 1337, 1347. The de- 
cisions then made were founded upon the want of 
power in this court to review the determination of the 
General Term in actions tried by a jury, where the de- 
cisions of that court were or might have been based 
upon a review of the facts. These decisions were in 
accordance with the principle laid down in numerous 
cases in this court, and no doubt ought any longer to 
exist as to the correct practice. We held in the case of 
Harris v. Burdett, 73 N. Y. 136, that ‘‘an appeal from 
an order of General Term granting a new trial in a 
jury cause will not be entertained if any material and 
controverted question of fact was involved on which 
the General Term might have granted the new trial. 
Its appealability does not depend upon whether it was 
or was not granted on questions of fact; nor can it be 
made to appear that it was not granted upon a ques- 
tion of fact, for the opinion cannot be referred to, and 
the ground of reversal cannot be inserted in the order.” 
It was not by this decision intended to hold that where 
the General Term have certified in their order that 
they have examined the facts, and have determined 
that, no reason appears therein for granting a new 
trial. but that this court have power to review its de- 
termination upon the questions of law in the case. In 
Snebley v. Conner, 78 N. Y. 218, there was an appeal 
by the defendant to the General Term, from a judg- 
ment for the plaintiff upon a verdict, and also from an 
order denying a motion for a new trial upon the min- 
utes. The General Term reversed both the judgment 
and the order denying the motion. Upon appeal to 
this court, it was held that the record presented no 
question for review here. Judge Earl, writing the opin- 
ion, says: ‘* The facts were before the General Term, 
and it had the power to grant a new trial upon the 
facts, and it may havedone so. We cannot say that it 
did not. We cannot look at the opinion given at Gen- 
eral Term for the reasons as grounds of the decision 
there pronounced. If the new trial was granted upon 
the facts, the decision is not reviewable here, and the 
appellant in such a case fails to show that the General 
Term committed an error of law.’’ See also Wright v. 
Hunter, 46 N. Y. 409; Whitson v. David, 81 id. 645. In 
Kennicutt v. Parmalee, 109 id. 650, the appeal was from 
an order of the trial judge setting aside a verdict and 
granting a new trial, affirmed by the General Term. 
Judge Earl, writing the opinion in this court, says: 
‘“*The motion for a new trial does not appear to have 
been based solely upon exceptions or questions of law; 
and hence the motion may have been granted by the 
trial judge in the exercise of his discretion upon the 
facts. That such an appeal does not bring any thing 
for review to this court has been settled by numerous 
decisions.’’ No such question is involved in this appeal ; 
The question here is whether the General Term had 
the power to entertain an appeal from the order of the 
trial judge denying a motion for a new trial upon the 
minutes, when a case had been properly made and 
served, after judgment had been entered. This court 
has never decided that such an order was not appeala- 
ble to the General Term. When such appeal is heard 
at General Term, the question may arise whether an 
appeal will, upon any ground, lie to this court from 
the order of that court; but it is quite certain that we 
have no right to hold that the appeal cannot be heard 
by that court. Oct. 7, 1890. Voisin v. Commercial 








Mut. Ins. Co. af Opinion by Ruger, C. J. "Affirming 9 
N. Y. Supp. 267. 


ASSESSMENT—J URISDICTION—COLLATERAL ATTACK. 
Under Laws of 1855, chapter 37, section 1, providing 
that all persons doing business in the State of New 
York, as merchants, bankers or otherwise, and not 
residents of the State, shall be assessed and taxed on 
all sums invested in the business the same as if they 
were residents, and the taxes shall be collected from 
the property of such firms or persons, the assessors 
have no authority to tax the agent of a foreign cor. 
poration conducting the business for his principal, but 
not having any money invested in it, and such assegs- 
ment being illegal and void, it may be attacked col- 
laterally in a proceeding to enforce the payment of 
such tax, for the facts upon which it is made are ju- 
risdictional, and the assessors cannot acquire jurisdic. 
tion by deciding erroneously that they have it. We 
think the authorities are clearly adverse to the decis- 
ion of the court below. It is conceded that the ques. 


tion depends upon the fact whether the assessors’ 


had jurisdiction to make the assessment. If they had 
not, then the assessment is confessedly void. Asses. 
sors are ministerial officers, and do not generally act 
judicially in the performance of their duties. Having 
however acquired jurisdiction of the person and sub- 
ject-matter liable to be taxed, certain questions may 
arise which are necessarily judicial in character, and 
in respect to such questions their action is necessarily 
final, unless their determination be directly assailed. 
Instances of sucb questions are the fixing of the value 
of property assessed, and determining the extent of 
a claim to exemption, where the person assessed is 
liable to be taxed. Weaver v. Devendorf, 3 Den. 118 
The authorities in this State seem to be quite uniform 
to the effect that the question whether persons or 
property are assessable under the statutes is a jurisdic- 
tional question, and is always open to inquiry when 
the authority to make an assessment is assailed. The 
case of Dorn v. Backer, 61jN. Y. 261, cannot, we think, 
on principle, be distinguished from this case. Bank 
v. City of Elmira, 53 N. Y. 49; Mygatt v. Washburn, 
15 id. 316. In view of tne fact that the authorities on 
this point are all uniform, we will only refer to In re 
New York Catholic Protectory, 77 N. Y. 342. Oct. 7, 
1890. McLean v. Jephson. Orinuion by Ruger, C. J. 
Reversing 41 Hun, 579. 


BANKRUPTCY—-DISCHARGE—EFFECT.—A promissory 
note given by a debtor after he has been adjudged a 
bankrupt, and before he is discharged, for a debt which 
existed before the date of the filing of his petition, is 
not released by his dischargein bankruptcy. Stilwell 
v. Coope, 4 Den. 225; Knapp v. Hoyt, 57 Iowa, 591; Le- 
row v. Wilmarth, 7 Allen, 463; Allen v. Ferguson, 18 
Wall. 1; Hornthal v. McRae, 67 N. C. 21; Fraley v. 
Kelly, id. 78; Kirkpatrick v. Tattersall, 13 Mees. & W. 
766; Brix v. Braham, 1 Bing. 281. Second Division, 
Oct. 21, 1890. Jersey City dns. Co. v. Archer. Opin- 
ion by Follett, C. J. Affirming 43 Hun, 641. 


—— EFFECT OF DISCHARGE — NEW PROMISE — RE- 
VIVAL OF DEBT. —(1) Plaintiffs sent their notes to 
defendant's firm to indorse, get discounted at a bank, 
and send the proceeds to plaintiffs. Defendant's firm ap- 
propriated the proceeds to its own use. Held, that this 
was amere conversion, and therefore the debt was 
not within the Revised Statutes of the United States, 
section 5117, providing that “‘no debt created by the 
fraud or embezzlement of the bankrupt, or by his de- 
falcation as a public officer, or while acting in a fidu- 
ciary character shall be discharged under this act.” 
Hennequin v. Clews, 111 U. 8. 676; 77 N. Y. 427; Neal 
v. Clark, 95 U. S. 704; Chapman v. Forsyth, 2 How. 
202; Palmer v. Hussey, 87 N. Y. 303; Stratford v. 
Jones, 97 id. 586; Cronan v. Cotting, 104 Mass. 245 
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These authorities have established the rule that con- 
yersion is nota‘*fraud”’ within the meaning of the 
Bankrupt Act, and that the expression “ fiduciary 
character’ has reference to cases of technica] trust 
actually and expressly constituted, and does not in- 
elude those which the law implies from the contract 
of the parties. The fraud intended by the law isa 
positive fraud, or fraud in fact, as distinguished from 
constructive fraud founded upon some breach of duty. 
The case of Bradner v. Strang, 89 N. Y. 298, and 114 U. 
8. 555, is not in conflict with the authorities cited. (2) 
Prior to the filing of the petition in bankruptcy by de- 
fendant’s firm, plaintiffs lent it their promissory notes 
payable to the firm order, which it agreed to pay. 
After the filing of said petition the notes became duc, 
and were renewed by notes made by plaintiffs to the 
order of said firm; and by it indorsed ‘and passed to 
the bank holding the original notes. Held, that this 
was a new promise by defendant and his firm to pay 
the debt, which saved the debt from the operation of 
the discharge in bankruptcy. (3) Where a debt is dis- 
charged in bankruptcy, it cannot be revived by a par- 
tial payment, but only by an express promise. All the 
authorities agree that « promise by which a discharged 
debt is renewed must be express and distinct. It can- 
not be implied or inferred; and so it was held that a 
payment of interest by the maker, on a promissory 
note from which he had been discharged in bank- 
ruptey, did not revive his liability on the note. Insti- 
tution for Savings v. Littlefield, 6 Cush. 210. That 
payment of a part of a note so discharged, and the in- 
dorsement thereon by the debtor of the sum paid, was 
not sufficient to authorize a finding of a new promise 
to pay the residue of the debt. Merriam v. Bayley, 1 
Cush. 77; Allen v. Ferguson, 18 Wall. 1. A different 
rule prevails in case of a debt discharged in bank- 
ruptcy, from that applied to the defense of the statute 
oflimitations. In the latter case payment of a part of 
the debt is regarded as an acknowledgment of the ex- 
istence of the debt, and the law implies a promise to 
pay the residue. But in the case of a debt discharged 
in bankruptcy, a promise cannot be inferred, but must 
be express, and so all the cases agree that partial pay- 
ments will not revive the debt. Hill. Bankr. 266, 267. 
“Nothing,’’ said Judge Hunt, in Allen vy. Ferguson, 
“is sufficient to revive a discharged debt, unless the 
jury are authorized by it to say that there is an ex- 
pression by the debtor of actual intention to bind him- 
self to the payment of the debt.”’ (4) A promise todo 
certain work, and apply it on a debt discharged by 
bankruptcy, cannot be construed into a promise to 
pay the debt in any other way. (5) The expressions 
used in the letters of a person discharged in bank- 
ruptcy, to a creditor whose debt has been discharged: 
“We do not calculate you will suffer any loss by 
us;” ‘“*we will do the best we can, and all that is in 
our power to save you harmless ’—are not such prom- 
ises as will revive the debt. (6) Where, before a debt 
is discharged by the statute of limitations, the debtor 
performs work under an agreement that the amount 
thereof shall be credited on the debt, and credits are 
accordingly given, this will have the effect of a partial 
payment on the statute of limitations. Second Divis- 
ion, Oct. 28, 1890. Lawrence v. Harrington. Opinion 
by Brown, J. Reversing 48 Hun, 618. 


BANKS—CHECKS—APPLICATION OF DEPOSITS.—(1) A 
bank, in which a certified check is deposited by one to 
the credit of another for the special purpose, of which 
the bank has notice, of meeting a check drawn by the 
latter in favor of the depositor of the certified check, 
and indorsed by such depositor, has no right to apply 
any part of the amount of the certified check to a debt 
due it from the person to whose credit it is deposited. 
When the defendant received it, with notice that the 


plaintiffs, it was denied the right to treat the fund asa 
general deposit on Dixon’s account; and it must be 
deemed to have been placed to the credit of Dixon, 
subject to the qualified purpose or trust on which the 
defendant was then advised the deposit was made. 
Van Aleu v. Bank, 52 N. Y. 1; People v. City of 
Rochester, 96 id. 32; National Bank v. Insurance Co., 
104 U. S. 54. (2) Where the depositor notified the re- 
ceiving teller of the application to be made of the cer- 
tified check, evidence of the president of the bank as 
to when he first heard of the transaction is incompe- 
tent. Second Division, Oct. 28, 1890. Straus v. T'rades- 
men’s National Bank of New York. Opinion by Brad- 
ley, J. Affirming 47 Hun, 633. 


BANKS — COLLECTIONS — RECEIPT OF DRAFT BY IN- 
SOLVENT BANK. —(1) The drawers of a draft deposited 
with a bank for collection, and by it forwarded to a 
correspondent bank, which collects it and credits the 
proceeds to the forwarding bank, are entitled to re- 
cover the amount from the collecting bank (it being 
still in the hands of that bank) as against the receiver 
of the forwarding bank, which was insolvent, and 
known to be so by its officers, when it received the 
draft, and suspended payment before the proceeds 
were withdrawn from the collecting bank. (2) That 
the drawers of the draft included it in their claim 
against the insolvent bauk, presented to and allowed 
by the receiver, does not affect their right to recover 
the proceeds of the draft from the collecting bank, as 
against the receiver, when it appears that, on discover- 
ing the facts constituting the fraud on the part of the 
officers of the insolvent bank, they paid back to the re- 
ceiver the dividends already received on the draft, and 
refused to accept any further dividends on it. (3) That 
the collecting bank collected a number of other drafts, 
forwarded by the insolvent bank at the same time, and 
credited all the proceeds to its account, does not pre- 
vent plaintiffs from recovering the proceeds of their 
draft, as against the receiver, the owners of the other 
drafts not claiming the fund. Oct. 7, 1890. Jmporters 
and Traders’ Bank v. Peters et al. Opinion by O’Brien, 
J. Earl, J., dissenting. Affirming 4 N. Y. Supp. 599. 


— FORGED DRAFT—ASSUMPSIT. — (1) A draft 
drawn by plaintiff on its New York correspondent was 
raised by the payee, and, as so raised, deposited with 
defendant, which gave the payee credit for the full 
amount of the raised draft. Defendant subsequently 
forwarded the draft to plaintiff's New York corre- 
spondent, which paid defendant the full amount of the 
draft as raised, and charged that amount to plaintiff. 
Subsequently, defendant, having ascertained that the 
draft had been raised, directed plaintiff to procure the 
draft from its New York correspondent, make affida- 
vit to the correct amount, and send the draft to de- 
fendant, when it agreed to remit the difference. Held, 
that plaintiff's acceptance of and compliance with this 
proposition obligated defendant to pay plaintiff the 
face of the raised draft, less the amount for which it 
was originally drawn. (2) On defendant's delay in 
making the agreed payment, plaintiff directed defend- 
ant to return the draft and affidavit, and notified its 
New York correspondent that it’ would not recognize 
the payment of the draft for more than the original 
amount. Held, that plaintiff thereby rescinded its 
contract with defendant under which the latter became 
liable for the difference between the original amount 
of the draft and the sum to which it had been raised, 
and plaintiff cannot subsequently maintain an action 
against defendant on such contract. (3) Neither can 
plaintiff recover the difference from defendant in an 
action for money had and received, as defendant did 
not obtain plaintiff's money, but that of its New York 
correspondent. Second Division, Oct. 21, 1890. Na- 
tional Bank of Commerce v. Manufacturers & Traders’ 





deposit was made to pay acheck given by Dixon to the 





Bank. Opinion by Parker, J. Affirming 48 Hun, 615. 
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CONSTITUTIONAL LAW—COLLECTION OF DELINQUENT 
TAXES.—(1) Laws of 1883, chapter 114, relative to ar- 
rears of taxes, assessments and water-rates in the city 
of Brooklyn, gives power to and requires the board of 
assessors of the city in all cases ‘‘ where any tax, assess- 
ment or water-rate, levied or imposed, or attempted to 
be levied or imposed, on any land in the city prior to 
the Ist day of July, 1882, remains unpaid and in arrears, 
to examine into and fix, adjust and determine as to 
each parcel of land’’ how much of the arrearages ought 
in fairness and justice to be assessed and collected. 
The act further provides that the board shall publisha 
general notice requiring all persons interested in any 
land in the city affected by any arrearages of taxes, as- 
sessments or water-rates, to present to the board 
within a certain time their objections to any tax, as- 
sessment, or water-rate so in arrears, and any reason 
why any part of such arrearages should be remitted, 
and that any person filing such statement and objec- 
tions within the time specified shall be heard before 
the board. Held, that the act was constitutional. (2) 
Although the act in words only provides for a notice 
to persons “affected by any arrears of taxes, assess- 
ments or water-rates,”’ it applies to invalid taxes 
“attempted to be levied or imposed.”’ (3) The provis- 
ion of the act that the purchaser of the lands under the 
taxes finally imposed should have an absolute title in- 
stead of a life-estate was a matter of legislative discre- 
tion. Oct. 7, 1890. Tyrrell v. Wheeler. Opinion by 
Earl, J. Affirming 2 N. Y. Supp. 86. 


— RAILROAD AID BONDS. — (1) Constitution, ar- 
ticle 8, section 11, which prohibits counties, cit- 
ies, towns aud villages from loaning money or 
credit to aid any corporation, does not affect a valid 
and binding contract made before its adoption, by 
which a town had deposited its bonds in escrow, to be 
delivered to a railroad company on the completion of 
a road, and onthe faith of which the company was 
building the road. (2) Where a town bas issued bonds, 
and has paid interest upon them for six years without 
questioning their validity, a court of equity will not, 
at the town’s instance, cancel them in the hands of an 
innocent purchaser for value, even though they are 
actually invalid. (3) Where, under Laws of 1869, chap- 
ter 907, as amended by Laws of 1871, chapter 925, a 
county judge determined that petitions presented for 
the issuance of bonds, to aid in the construction of a 
railroad were signed by a majority of the tax-payers 
of the town, who represented a majority of its taxable 
property, the regularity of the steps prior to such de- 
termination cannot be questioned, except by direct 
proceedings to review his judgment. Oct. 7, 1890. 
Town of Cherry Creek v. Becker. Opinion by O’Brien, 
J. Affirming 2 N. Y. Supp. 514. 


CONTRACT-—SUBSTANTIAL PERFORMANCE—WAIVER. 
—(1) Where acase is transferred from the equity to the 
common-law side of the court, upon a stipulation that 
it shali be with the same effect as to an equitable de- 
mand for reformation of the contract, as if not re- 
moved, and is there tried, and evidence is excluded on 
the theory that the reformation is not necessary under 
the stipulation, a claim that the contract was not re- 
formed cannot be set up iv the reviewing court (2) 
One who has contracted to do a piece of work for a 
given price, if he has substautially performed it, can 
recover a balance due, although a small portion re- 
mains to be performed, less the expense of completing 
such unfinished part. (3) Where the jury allowed $600 
for uncompleted work upon a contract for $3,500, thus 
probably showing a want of substantial performance, 
the judgment will nevertheless not be reversed where 
there is evidence that defendants waived full per- 
formance. Oct. 28, 1890. Flaherty v. Miner. Opinion 
by Earl, J. Affirming 4 N. Y. Supp. 618. 








CONTRACTS — CONSTRUCTION. — A contract for the 
construction of a bridge ina village set out the esti. 
mated quantities of earth and rock excavation and of 
brick and stone masonry. It stipulated that the quan. 
tities were estimated only, and that contractors should 
verify them, as the board of trustees did not hold 
themselves absolutely bound by them. Another clause 
stipulated that all necessary extra work or additional 
material not specified in the contract should be agreed 
upon, and the price established by the superintendent 
and contractor. The estimate proved to be greatly 
less than the work required, and the contractors 
claimed that all work in excess of the estimate was 
extra, which should be paid for under the clause relat- 
ing to extra work, and not at the agreed price. Held, 
that the extra work of the same character as that 
specified should be paid for at the contract price. See- 
ond Division, Oct. 28, 1890. Sullivan v. President, ete., 
of the Village’of Sing Sing. Opinion by Parker, J. 
Affirming 38 Hun, 642. 


CORPORATIONS — CONTRACTS OF AGENTS.— Persons 
dealing with the agent of a corporation in a foreign 
country have a right to assume that he has all the 
powers necessary and incident to the nature of his 
agency, and are not bound by limitations imposed 
upon his authority by by-laws of which they have no 
nctice. Where a person has been appointed superin- 
tendent of a corporation’s business in a foreign 
country, by a resolution expressed by words, in presenti 
though it was the intention both of the company and 
the appointee that his duties and authority were not 
to commence until certain preliminary stages of its 
business were completed, he cannot bind the company 
before that time by holding himself out as its active 
agent to one who relies merely upon his representa- 
tions, without any knowledge of the resolution. This 
case presents a somewhat novel question in the law of 
agency. Third persons dealing with the agent ofa 
mining or similar company who has been constituted 
its general resident manager, and who is engaged in 
carrying on the business of the foreign principal in a 
distant land, would have a right to assume, in the ab- 
sence of notice, that the manager’s authority extends 
to all such usual dealings as were necessary to carry 
on the business from day to day, such as procuring 
the necessary supplies or ordinary implements for the 
work, and to pledge the credit of the principal for the 
payment of debts contracted for these purposes. The 
authority of such an agent to the extent indicated is 
supported by adjudged cases. Hawken v. Bourne, 8 
Mees. & W. 703; Leake Cont. 534, and cases cited; 
Scudder v. Anderson, 54 Mich. 122. It follows from 
the general principle, now well settled, to the effect 
that third persons may act upon the apparent autbor- 
ity conferred by the principal upon the agent, and are 
not bound by secret limitations or instructions quali- 
fying the terms of the written or verbal appointment, 
that the defense based upon the limitation in the by- 
laws of the company, of which the plaintiff had no 
knowledge, cannot be sustained. By-laws of business 
corporations are, as to ‘third persons, private regula- 
tions binding as between the corporation and its mem- 
bers or third persons having knowledge of them, but 
of no force as limitations per se as to third persons, of 
an authority which, except for the by-laws, would be 
construed as within the apparent scope of the agency. 
Fay v. Noble, 12 Cush. 1; Bank v. Smith, 19 Johns. 
115; Smith v. Smith, 62 Ill. 493; 2 Mor. Corp., § 593, 
and cases cited. The difficulty which the plaintiff en- 
counters in this case is, that although Kingman was 
appointed superintendent and resident manager of the 
company by words in presenti, nevertheless the agency, 
according to the intention of both the company and 
Kingman, was provisional; that is to say, it was not 
to commence until after the associates had performed 
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the conditions annexed to the concession of the gov- 
ernment of the United States of Colombia. At least, 
the evidence would have justified the conciusion, aud 
in support of the judgment, the fact may be assumed. 
The work being prosecuted by Kingman when he or- 
dered the goods was, us is claimed by the defendant, 
performed on his own account in fulfillment of his ob- 
ligation to the company, and to satisfy the conditions 
of the grant. Kingman represented to the plaintiff 
when he purchased the goods that he was carrying on 
the mine as agent and manager of the company; and 
if this had been true, in fact and in law, the company 
would have been; bound, as has been stated, by the 
contract of purchase. But the plaintiff relied on King- 
man’s declaration alone. He exhibited no written au- 
thority, and none had beenffurnished him. Indeed it 
appears that early in 1882 he had dealings with the 
plaintiff in which he; claimed to be the company’s 
agent, when in fact he had at that time no authority 
whatever. The company is not chargeable as having 
held out Kingman as its agent. It had passed a reso- 
lution of December 2, 1882, but the plaintiff had no 
knowledge of the fact. The company had, at the time, 
no notice of, nor,has it recognized or adopted, the 
dealings of Kingman in its name. There is no element 
of estoppel in the case. It isa question of actual au- 
thority in the particular transaction. It cannot, we 
think, be maintained that the bare appointment of an 
agent by words in presenti, but having reference to a 
business to be entered upon at some future time, con- 
fers any authority on the agent in the interim to 
bind the principal, although the appointment does not 
state that the agency is not to become effective until a 
future time. If it should appear that a party dealing 
meanwhile with the agent has been actually misled to 
his prejudice by the exhibition by the agent of a power 
ofattorney from the principal denoting that the agency 
is present and immediate, a question would be pre- 
sented not now before us. Oct. 21, 1890. Rathbun v. 
Snow. Opinion by Audrews, J. Affirming 3 N. Y. 
Supp. 925. 








Costs—APPEAL.— Where defendant fails to call the 
attention of the lower court to the point on which he 
prevails on appeal, a motion to award the costs of the 
lower court against plaintiff will be denied. Second 
Division, Oct. 28, 1890. Griswold v. Metropolitan Ele- 
vated Ry. Co. Opinion by Parker, J. 


CRIMINAL LAW—JURISDICTION—REPEAL.—(1) Laws 
of 1884, chapter 202, section 11, relating to the adulter- 
ation of milk, which gives Courts of Special Sessions 
“ jurisdiction of all cases arising under this act,’”’ does 
not deprive the Courts of Oyer and Terminer of their 
jurisdiction over the same offenses. (2) Laws 1884, 
chapter 202, section 4, defining the offense of adulterat- 
ing milk, and prescribing the punishment therefor, is 
not repealed by Laws of New York, 1885, chapter 183, 
section 3, defining the same offense, and substantially 
re-enacting the former law, for the title of the latter 
law expressly states that it is *‘ supplementary to and 
inaid of” theformer. Offenses committed under the 
former law can therefore be punished under it. Oct. 7, 
18%. People v. Harris. Opinion by Ruger, C. J. 
Affirming 7 N. Y. Supp. 773. 


DAMAGES—MEASURE.—In an action for damages to 
a house, occasioned by the melting of ice stored in the 
adjoining building, plaintiff cannot recover for the de- 
Preciation in the rental value up to the time of the 
trial, the permanent depreciation in the value of the 
property, and also the cost of repairing the house, so 
that in the future, it will be unaffected by the prox- 
imity of the ice, as the two latter elements are incon- 
sistent, and practically give plaintiff double damages. 
Oct. 7, 1890. Barrick v. Schifferdecker. Opinion by 
Fiuch, J. Reversing 1 N. ¥. Supp. 21. 








EMINENT DOMAIN — STREET RAILWAYS.—(1) Under 
Laws of New York of 1884, chapter 252, section 3, pro- 
viding that any street railway company duly organized 
may construct its railway along a street or highway 
through any city, town or village, and also through 
any private property it may acquire, provided that it 
first obtain the consent of the local authorities having 
control of that portion of the street or highway pro- 
posed to be used, the consent of a turnpike corpora: 
tion in actual control of a highway through a town 
is not sufficient, but the consent of the highway com- 
missioners must be obtained. (2) Without the consent 
of the highway commissioners, the street railway com- 
pany cannot maintain any proceeding to condemn pri- 
vate property along the proposed route. (3) The fail- 
ure of the company to file a map of its proposed route 
with its petition to initiate condemnation proceedings 
is fatal to its right to maintain them, as the act of 1884 
directs that the proceedings shall be as provided in the 
General Railroad Act of 1850, which expressly declares 
that a map or survey of the route shall be filed with 
the petition. Oct. 28, 1890. Jn re Rochester Electric 
Ry. Co. Inre Wilkin. Opinion by Gray, J. Affirm- 
ing 10 N. Y. Supp. 379. 


EXECUTORS AND ADMINISTRATORS—INJURY TO LAND 
IN ANCESTOR’S LIFE-TIME.—Certain land descended to 
testator as the sole heir of intestate. Before the settle- 
ment of intestate’s estate, testator died, devising the 
land to plaintiff, and making her residuary legatee. 
After the settlement of the administrator’s accounts, 
but before the settlement of the executor’s accounts, 
plaintiff commenced an action for damages to the land, 
resulting from the impairment of the appurtenant ease- 
ments of light, air and access in the street. Held, that 
she could not recover for damages sustained prior to 
testator’s death, as the right of action therefor accrued 
to the owner of the premises on the happening of the 
injury, and passed as a personal asset to the adminis- 
trator for the injuries during intestate’s life, and to the 
executor for the injuries during testator’s life. White 
v. Wheeler, 25 N. Y. 253. It was a personal asset, and 
Margaret’s interest therein, upon her death, together 
with the residue of her personalty, became vested in 
the administratrix of her estate, for the purposes of 
administration, while the executor of Caroline’s will 
succeeded to her right to recover for the injuries done 
to her property during her life-time. 2 Rev. St., p. 447, 
§1; Shepard v. Railway Co., 117 N. Y. 442. Second Di- 
vision, Oct. 7, 1890. Griswold v. Metropolitan El. R. 
Co. Opinion by Parker, J. Modifying 14 Daly, 484. 


FACTORS AND BROKERS— COMMISSIONS.— Contem- 
poraneously with the making of a contract between 
defendant and one S., defendant agreed to pay plain- 
tiff, as the procuring cause of the contract, thirteen 
and one-third per cent on any kind of consideration 
received from 8. or his assigns under said contract, 
except in case of forfeiture. The contract between 
defendant and S. provided for the sale by defendant 
to S. of certain patent-rights for certain territory. It 
provided that S. should pay therefor a certain amount 
in installments, and that in case of failure to make 
such payments the rights intended to be sold to S. 
should revert to defendant, and all payments should 
be forfeited. The contract further provided that 8, 
might provide for,and discharge the payment of said 
installments as or before they became due by transfer- 
ring the rights to a corporation to be organized with a 
given capital, to be represented by fifty thousand 
shares, 8. receiving for his rights thirty-five thousand 
of said shares, twenty-six thousand of which should 
be retained by defendant, the balance to be placed in 
escrow with a bank, to bedelivered to S. on his pay- 
ing a certain amount per share until the purchase 
money was paid to defendant, and then the shares or 
money remaining with the bank should belong to 8.; 
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but if S. failed to pay the installments as they became 
due, then the twenty-six thousand should become the 
absolute property of defendant, and also the shares re- 
maining with the bank, and S. should forfeit all the 
payments theretofore made. Held, that under the 
contracts, plaintiff was entitled to commissions only 
on money payments, and not on stocks which reverted 
to defendant through failure of S. to make money pay- 
ments. Second Division, Oct. 21, 1890. Phelps v. Cable 
Ry. Co. Opinion by Potter, J. Haight and Brown, 
JJ., dissenting. Reversing 47 Hun, 639. 


INSURANCE—LIFE—SU RRENDER OF POLICY.—Defend- 
ant insurance company, on the application of a hus- 
band, issued a policy on his life in favor of his wife, 
conditioned to be void on default in paying the quar- 
terly premiums. The husband was duly notified that 
a prefiium would be due upon a certain date, but, be- 
fore that time, surrendered the policy and received the 
surrender value. At the time of the surrender, he pro- 
duced a paper under seal, signed and acknowledged by 
his wife, requesting the surrender, aud releasing the 
company from further liability. This paper was afor- 
gery, and the wife had no knowledge of the existence 
of the policy until her husband's death. Thecompany 
acted in good faith. The premium was not paid. Held, 
that as the company was no party to the fraud, the 
policy was forfeited by the non-payment of the pre- 
mium, and the wife could not recover. Whitehead v. 
lusurance Co., 102 N. Y. 143; Frank v. Insurance Co., 
id. 266; Kuapp v. Insurance Co., 117 U. 8. 411. Oct. 7, 
1890. Schneider v. United States Life Jus. Co. Opinion 
by O’Brien, J. Reversing 4 N. Y. Supp. 797. 


LANDLORD AND TENANT—CONSTRUCTION OF LEASE 
—DEFAULT—LIQUIDATED DAMAGES.—A lease of cer- 
tain premises for a given period, at a certain yearly 
rental, payable in equal mouthly installments of $500 
in advance, provided that the party of the second part 
“‘agrees to deposit with the party of the first part the 
sum of $1,500, as security for the faithful performance 

* * * of this lease; the same to be applied as 
payment of rent on the last three months of the term 
for which said premises are rented, provided said lease 
is not sooner terminated by the failure of the party of 
the second part to keep and perform the covenants of 
said lease, in which last event the said $1,500 shall be 
forfeited and become the property of the party of the 
first part absolutely.” There was a further provision 
that if the premises should become vacant the lessor 
could enter, relet them for the lessee, and the lessee 
should pay for any deficiency. The lessee having 
failed to pay a certain month’s rent, the lessor by 
means of summary proceedings obtained possession 
before the end of the month for which rent was due. 
Held, in an action by the lessee to recover $1,000 of 
the deposit, that the $1,500 was not intended as liqui- 
dated damages in case of the termination of the ten- 
ancy on account of the lessee's default, and that the 
lessee’s only default at the time of his removal being 
the non-payment of a month’s rent, he was entitled to 
the $1,000. The word “forfeit” in a contract does not 
necessarily import a penalty; but whether it is such 
may be dependent upon the circumstances under 
which itis used. The rule in support of liquidated 
damages for breach of contract is applicable, and such 
effect may be given to a stipulated sum, when the 
damages resulting from the breach are necessarily in- 
definite and uncertain, and the designated amount 
does not appear to be unreasonable. Cotheal v. Tal- 
mage, 9 N. Y. 551; Bagley v. Peddie, 16 id. 469. And 
whether it is such or a penalty is dependent upon the 
intention of the parties, to be ascertained from the 
nature of the contract and the circumstances derived 
from it, so far as they may bear upon the purpose of 
the provision iu that respect. Colwell v. Lawrence, 38 
N. Y. 71; Little v. Banks, 85 id. 258. The applica- 





tion of those principles to the present case would seem 
to lead to the conclusion that the sum deposited wag 
not intended as liquidated damages in case of the ter. 
mination of the tenancy of the plaintiff by reason of 
his default before the end of the term. In view of the 
intention of the parties, as derived from the entire 
provision in respect to this deposit, there was nothing 
within their contemplation in its purpose, in the event 
of the premature termination of their relation given 
by the lease, other than such damages as should result 
from the default of the plaintiff. This is evident from 
the fact the deposit was made as security for perform. 
ance of the covenants, and held as indemnity for such 
loss as should arise from breach; and in that view the 
plaintiff was entitled to the surplus remaining after 
such claim of the defendant was satisfied. Scott y, 
Montells, 109 N. Y. 1. It is however urged by the 
learned counsel for the defendant that as the money 
was actually placed in the possession of the defendant 
pursuant to the contract at the time of the execution 
of the lease, the disposition of itis governed by a differ. 
ent rule from that which would have been applicable 
if the claim to it had been founded upon the executory 
agreement of the plaintiff to pay it. That would have 
been so if the money had been paid upon the contract 
by way of partial performance by the plaintiff. In such 
case, the party so paying, and afterward by reason of 
his default is deprived of or denied the benefits of his 
contract, cannot recover back the money so paid by 
him uponit. Page v. McDonnell, 55 N. Y. 299; Law- 
rence v. Miller, 86 id. 131; Havens v. Patterson, 43 id, 
218. And these views are not inconsistent with the 
rule applied to the facts in the cases of Ockenden v. 
Henly, El., Bl. & El. 485, and Hinton v. Sparks, L. R, 
3 C. P. 161, cited by the defendant’s counsel. There 
is no provision in the lease in question that the money 
deposited should be treated as a payment, or to make 
it such, unless the plaintiff's tenancy continued until 
the end of the term. In that event only, it was to be 
applied in payment of the rent for the three months 
eudivg with its close. The provision relating to the 
deposit, and expressive of forfeiture, cannot therefore 
be treated as indicative of intention of the parties to 
give to it the character of liquidated damages, but 
rather that it should have the nature of a penalty in 
the event there mentioned. Second Division, Oct. %, 
1890. Chaude v. Shepard. Opinion by Bradley, J. 





LANDLORD AND TENANT—LEASE — ASSIGNMENT BY 
LESSOR—FIXTURES—CONVERSION.—(1) The assigument 
of a lease by the lessor to secure a debt does not give 
the assignee the ownership or the right of possession 
of the property, or authority to control fixtures erected 
by the tenant. (2) Where a tenant, on surrendering 
his lease, at the request of his landlord leaves certain 
fixtures on the premises, under an agreement that the 
landlord shall sell them for the tenant's benefit, there 
is no forfeiture of the ownership of such fixtures, aud 
the landlord is liable for their conversion. Barry v. 
Insurance Co., 110 N. Y.1. Leaving the property on 
the premises after the expiration of their term, under 
such circumstances, did not work a forfeiture of its 
ownership. Torrey v. Burnett, 38 N. J. Law, 457. Oct. 
7, 1890. Thorn v. Sutherland. Opinion by Ruger, C 
J. Reversing 4 N. Y. Supp. 694. 


MASTER AND SERVANT — CONTRIBUTORY NEGLI- 
GENCE — QUESTION FOR JURY. — Plaintiff's intestate 
was employed in a grain elevator to clean out bins 
after the grain had ceased to discharge itself through 
the spout at the bottom. The bins were about fifty 
feet deep, and sometimes the grain became heated and 
sticky, and large masses adhered to the sides. The 
bins were entered by trap-doors from below, when the 
grain ceased to run, although this was obviously ac- 
companied with some danger. The condition of the 
bin could be learned by letting down a lantern from 
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above, and this was sometimes done, but there were 
no regulations about it. Plaintiff's intestate had 
worked many years in the elevator. On the day of the 
accident, the superintendent, after the grain had ceased 
ranning, opened the trap-door, placed a ladder to it, 
and sent for deceased, who entered the bin, bat, being 
unable to see or reach any grain, started to come out, 
when a mass fell from above and buried him. Held, 
the question of negligence and contributory negligence 
should have been left to the jury. Bulkley v. Iron Ore 
Co., 117 N. Y. 645; Booth v. Railroad Co., 73 id. 40; 
Pantzer v. Mining Co., 99 id, 376; Abel v. Canal Co., 
108 id. 583. Oct. 7, 1890. McGovern v. Central Ver- 
mont Rk. Co: Opinion by Ruger, C. J. Peckham, J., 
dissenting. Reversing 6 N. Y. Supp. 838. 


MASTER AND SERVANT — NEGLIGENCE — FREIGHT 
ELEVATOR.—One who used a freight elevator of the 
most approved kind, looked after it carefully, and had 
it inspected every three months by the inspector of the 
manufacturing company which furnished it, was not 
liable for injuries caused by defects unknown to him 
to an employee who frequently rode upon it, and had 
equal opportunities with the employer to discover de- 
fects. Oct. 21,1890. Hart v. Naumburg. Opinion by 
O'Brien, J. Reversing 3 N. Y. Supp. 227. 


MorTGAGES—FORECLOSU RE—PARTIES—TAX-SALE. — 
(1) In an action to foreclose a mortgage a person in 
possession is properly made a party defendant. (2) In 
such action defendant, who was in possession, proved 
that the premises were sold to her husband for taxes 
and assessments. It was not shown that the taxes or 
assessments were liens at the time plaintiff's mortgage 
was recorded. There was no proof connecting defend- 
ant with such title as her husband had at his death; 
and although described in the proceeding as his execu- 
trix there was no proof that he made a will. Held, 
that her possession would be deemed subordinate to 
the title of the mortgagor. Oct. 14, 1890. Ruyter v. 
Reid. Opinion by O’Brien, J. 


MUNICIPAL CORPORATION—DEFECTIVE SIDEWALKS 
— EVIDENCE.—(1) Where the flow of water along a 
gutter over a sidewalk is in some measure checked by 
a broken gutter stone so as to allow ice to form on the 
sidewalk, the city may be held negligent. This case 
does not come within the rule established in Muller v. 
City of Newburgh, 32 Hun, 24; 105 N. Y. 668, and Tay- 
lor v. City of Yonkers, id. 202, because the dangerous 
condition of the ‘sidewalk was not due to natural 
causes, but rather to artificial ones, and thus the find- 
ing of the jury that the defendant was negligent comes 
within the protection of Todd v. City of Troy, 61 N. 
Y. 506. (2) In an action against a city for personal in- 
juries sustained in a fall on a sidewalk, caused by 
Plaintiff's slipping on a mound of ice, the testimony 
of a witness, that two years prior to said accident, he 
fellon the ice at the same place is incompetent to 
show either that the walk was unsafe or that defendant 
had notice of its condition. Proof of the happening 
of a prior accident in the same place has been held to 
be competent, upon the ground that it tended to show 
that the walk, tested by actual use, had been demon- 
strated to be in an unsafe and improper condition, and 
that such was its condition at the time of the happen- 
ing of the accident. Quinlan v. City of Utica, 11 Hun, 
217; 74 N. Y. 603; District of Columbia v. Arms, 107 
U.S. 519. Had the plaintiff confined her proof so far 
as it related to the falling of others during the con- 
tinuance of this mound or hummock of ice, it would 
have come within the protection of the rule estab- 
lished by the decisions of which the cases cited are a 
type. But mere proof of a fall occasioned by the exist- 
ence of ice two years before was not competent for any 
purpose. It was not pertinent upon the question of 





occasion of this injury. It did not tend to show, that 
tested by actual use, this walk was in an improper 
condition, for the ice complained of had disappeared, 
and asa result, the walk had been restored to its usual 
condition nearly two years before. Second Division, 
Oct. 28, 1890. Gillrie v. City of Lockport. Opinion by 
Parker, J. Reversing 46 Hun, 681. 


NEGLIGENCE — DANGEROUS PREMISES. — Placing 
truck in the rear of a store, in plain sight of every one, 
where it is frequently used to move heavy goods, is 
not such negligence on the part of the merchant as to 
render him liable for an injury to a customer who un- 
necessarily follows a clerk to that part of the store, and 
in so doing stumbles over the truck. The question is, 
could the mischief have been reasonably foreseen? The 
rule must be applied with reference to the situation of 
the property, and its a, parent arrangement for the 
conduct of the business. A merchant must have a 
place to store his goods, and counters and figures upon 
which they may be displayed; scales upon’ which to 
weigb them, and trucks with which to move them. 
And when such appliances are not placed so as to 
threaten danger to those visiting the store on business, 
and are in full sight, and within the observation of 
every one, the merchant is not liable for accidents 
which result from carelessness and inattention to the 
surroundings. So it has been held that it was not neg- 
ligence for a merchant to place a figure, upon which a 
child’s clothing was displayed, upon a stairway next to 
the railing, and against which plaintiff stumbled (Lar- 
kin v. O’Neill, 119 N. Y. 221); that it was not negli- 
gence for a railroad company to have a weighing-ma- 
chine for weighing baggage upon the platform of its 
depot, against which plaintiff tripped, and was injured 
(Cornman v. Railway Co., 4 Hurl. & N. 781; Blackman 
v. Railroad Co., 17 Wkly. Rep. 769); and in the case of 
a highway, it was held by this court that placing a 
stepping-stone, of ordinary size and proper construc- 
tion, in a convenient place on the edge of the sidewalk, 
in front of a public building of a city, was not such an 
obstruction of the street as would charge a municipal 
corporation with negligence for allowing it to remain. 
Dubois v. City of Kingston, 102 N. Y. 219. Second Di- 
vision, Oct. 21, 1890. Hart v. Grenne/l. Opinion by 
Brown, J. 


NEGOTIABLE INSTRUMENTS—HOLDER FOR VALUE— 
BANKS — PAYMENT BY CHECK.— Where a depositor, 
having sufficient funds standing to his credit, tenderg 
his check on his bank in payment for negotiable paper 
which it bas for sale, and the bank accepts the check, 
and charges it against the deposit, and delivers over 
the paper, the depositor is a purchaser of the paper for 
value, the antecedent debt of the bank to him being 
to that extent extinguished. The respondents rely 
upon Pratt v. Foote, 9 N. Y. 463, followed in Commer- 
cial Bank v. Union Bank, 11 id. 203, and a line of sub- 
sequent cases which more or less have been controlled 
by it. That case declared that the acceptance by a 
creditor from his debtor of a new security or obliga- 
tion for an old debt, and the acceptance @y a bank of 
a check drawn upon itself in payment of a note, were 
entirely different transactions; that the former is the 
mere substitution of one executory agreement or ob- 
ligation for another, and there is no extinguishment 
of the precedent debt unless there is an express agree- 
ment to accept the new obligation or security as a eat- 
isfaction of the old; but that when the bank upon 
which a check is drawn accepts it upon its own debt 
the same act of acceptance pays the check to the payee 
and the debt to the bank, and the transaction is the 
same in effect as if the money was first paid to the 
payee of the check and instantly repaid to the bank in 
exchange for the paper bought. This view of the trans- 
action necessarily implies that what is done between 
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486 THE ALBANY LAW JOURNAL. 








guishment of the bank’s debt, without any added evi- 
dence of an express agreement to that effect, or any 
further or other act. We must not fail to observe 
that other and additional circumstances bearing upon 
the intent of the parties may change the inference; but 
the case cited decides, that where the bank accepts 
its customer’s check for a note due to it, and charges 
the check to the proper account, and turns it into a 
voucher by cancellation, the debt is extinguished on 
on both sides. It is argued at very considerable length 
that the check accepted by the bank in the case cited 
was that of a third person, and not the check of the 
maker of the note, and that the same thing is true of 
all the cases relied-upon by the respondents. That is 
true to some extent, and in some qualified sense. In 
the case cited, the check offered and accepted was the 
check of Scudder, who was first indorser upon the 
note, and contingently liable thereon, and who evi- 
dently drew his check to discharge that liability. 
While the check was tendered by Foote, the maker, it 
was nevertheless that of one of the parties to the note, 
and tendered and accepted in payment thereof. In 
Youngs v. Lee, 12 N. Y. 552, the creditor surrendered 
an old note not yet due in exchange for a new note 
with an indorser, and was held to bea holder for value 
because the debt was extinguished. Many of the cases 
to the same purport were reviewed in Insurance Co. v. 
Church, 81 N. Y. 218, and it was there intimated that 
the common understanding and usage attending the 
dealing with banks might well affect the inference to 
be drawn. Ido not find that the doctrine of Pratt v. 
Foote has ever been questioned or overruled. The 
payment in that case was held to be absolute, and not 
conditional. The check was tendered in payment of 
the note, and accepted as such, and the transaction in 
that manner closed. So here, the check was tendered 
in payment for the draft purchased, and accepted and 
cancelled as payment. There can be no doubt that 
such was the concurring intention of both parties to 
the contract which they executed, and the inference 
would hardly be more certain if the intention had 
been framed in words, and taken the shape of an ex- 
press agreement. I have become convinced that the 
form of the transaction should not control and modify 
its substance. If the Harrisons, on presentation of 
the check, had paid the money, and the creditor had 
instantly paid it back in exchange for the draft pur- 
chased, there would have been no question about the 
right of the purchaser. How can we insist that the 
right is modified because the formal delivery and re- 
turn of the money was omitted, the substantial result 
remaining the same? I have examined the numerous 
authorities cited, but question the wisdom of dwelling 
upon them, since they vary in many respects fromm the 
precise facts before us. I prefer to hold upon tke au- 
thority of Pratt v. Foote, strengthened, as I think it 
is, by the suggestions of Insurance Co. v. Church. The 
position of the depositor is materially changed by the 
transaction. Before his purchase he had its amount 
on deposit, payable to him on demand, but after his 
purchase no such deposit remained subject to his 
check or payable to him at all. If he had held the 
bank’s note for the deposit, and surrendered that in 
exchange for the paper bought, it is conceded that he 
would have been a purchaser for value. But the note 
itself would be only a voucher, or evidence of the debt. 
And why should a surrender of that voucher have 
greater effect than delivery of the check? Because the 
depositor has no note, but as is the customary method, 
allows the bank to keep both sides of the account, and 
so has no voucher to surrender, must we give no force 
to the delivery of the check and its acceptance by the 
bank which equally cancels so much of the deposit, 
and equally serves as the bank’s voucher for the pay- 
ment? Wecannot say that the depositor has parted 
with nothing in consideration of the paper received, 








when in the customary mode of dealing with banks, 
he has drawn out his deposit and appropriated it to 
his new purchase; for what he has for a voucher, or 
evidence of the bank’s debt to him, is simply the bank’s 
credit on its books, and when, by his own act, he de 
stroys and cancels that credit, he parts with the 
voucher he had as effectively as if, holding the bank's 
note, he had parted with that. In view of the custom. 
ary methods which obtain between the banks and their 
depositors, the inference of actual payment and extin- 
guishment of the debt where the check is accepted, 
charged in account, cancelled upon the file iron, and 
filed as a voucher, is proper to be drawn. It seems to 
be not even essential to be able to say that the debt 
extinguished could not be revived under any form of 
remedy. Insurance Co. v. Church, supra. Oct. 21, 
i890. Mayer v. Heidelbuch. Opinion by Finch, J, 
Karl, J., dissenting. Affirming 4 N. Y. Supp. 529. 


NEGOTIABLE INSTRUMENTS — USURY — BONA FIDE 
HOLDERS.—(1) A note payable to the maker's own or- 
der, and by him placed with a broker, to be disposed 
of for the maker's benefit, is usurious when sold at a 
discount which amounts to more than the legal inter. 
est, and is void under4 Revised Statutes (8th ed.), page 
2513, section 5, declaring all bills, notes and other ob- 
ligations on which more than the legal rate of interest 
is taken or reserved, to be void. The sale of accom- 
modation paper is merely a loan of money, the pur- 
chaser being the lender, and the seller the borrower. 
Clark v. Sisson, 22 N. Y. 312, 316; Newell v. Doty, 3 
id. 83, 85; Eastman v. Shaw, 65 id. 522, 530; Tiedemann 
v. Ackerman, 16 Hua, 307; 84 N. Y. 677; Miller v. 
Zeimer, 111 id. 441, 444. (2) Such note is not validated 
by passing into the hands of an innocent purchaser for 
value. Powell v. Waters, 8 Cow. 669; Wilkie v. Roose- 
velt, 3 Johns. Cas. 206; Bennet v. Smith, 15 Johns. 358, 
357; Miller v. Hull, 4 Den. 104, 107; Miller v. Zeimer, 
lll N. Y¥. 441, 444. Second Division, Oct. 28, 1890. 
Claflin v. Boorum. Opinion by Vann, J. 


PooR AND POOR LAWS—REMOVAL OF PAUPER—NO- 
TIcE.—The Revised Statutes of New York, part 1, 
chapter 20, title 1, sections 59-61, provide that if the 
overseers of the poor of a town, on being notified by 
the superintendent of the poor in the county that a 
pauper has been improperly removed from such town, 
and they must take charge of him, neglect to give no- 
tice within thirty days to such superintendent that 
they deny that their town is liable for the support of 
such pauper, they shall be precluded from denying the 
liability of the town. Section 62 provides that, unless 
the superintendent begins an action against the over- 
seer within three months after receiving such notice of 
denial, the county shall be precluded from recovering 
from the town for the support of such pauper. In an- 
swer to a notice from plaintiff, the superintendent, no- 
tifying defendant, the overseer, to take charge of one 
H., defendant wrote that H. had never been a pauper 
in that town; that he had money to pay his way until 
his application to plaintiff; that “the law passed in 
June, 1885, says, ‘any pauper moving from the county 
to another.’ Now as H. was not a pauper when he 
moved he cannot legally hold a settlement in this 
town.” Held, that this answer was a sufficient denial 
of the town’s liability to set the three months’ statute 
of limitations running. Second Division, Oct. 7. 1890. 
Stilwell v. Coons. Opinion by Follett, C. J. Affirm 
ing 46 Hun, 681. 


RAILROAD — CROSSING — LICENSE — CONTRIBUTORY 
NEGLIGENCE—EVIDENCE.— (1) Where the inhabitants 
of certain houses situated near a railroad have for 
years been in the habit of crossing the track, at a cer- 
tain place, with the acquiescence of the company, such 
acquiescence amounts to a license, and imposes a duty 
upon the company as to such persons to exercise rea- 
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sonable care in running its trains at that place. (2) 
The law does not require the same degree of care from 
agirl of fifteen years as from an adult, but only such 
care as can reasonably be expected from one of her 
age. Mowrey v. Railroad Co., 51 N. Y. 666; Byrne v. 
Railroad Co., 83 id. 620: Dowling v. Railroad Co., 90 
id. 670. (3) Where the evidence as to negligence and 
contributory negligence is conflicting, the question is 
one of fact for the jury. Oct. 21, 1890. Swift v. Staten 
Bland R. T.{R. Co. Opinion {by O’Brien, J. Peck- 
ham and Gray, JJ., dissenting. Affirming 5 N. Y. 
Supp. 316. 

RAPE—CIVIL ACTION —- EXPERT EVIDENCE — PRIOR 
ACTS—TRIAL—COMPETENCY OF JURORS.—(1) In an ac- 
tion for damages for ravishing plaintiff, and for ber 
consequent pregnancy and resulting injuries, it is 
proper to admit the opinion of a medical expert that 
pregnancy would probably not result from first inter- 
course, accomplished by force against the female’s 
will. Scattergood v. Wood, 79 N. Y. 206; Baird v. 
Daly, 68 id. 551; Ferguson v. Hubbell, 97 id. 513; 
Dilleber v. Insurance Co., 87 id. 79; Turner v. City of 
Newburgh, 109 id. 301; People v. Wilson, id. 345; 
Stearns v. Field, 90 id. 640; Griswold v. Railroad Co., 
115 id. 61; Van Wycklen v. City of Brooklyn, 118 id. 
424; Lawson Exp. Ev. 200. (2) Evidence was admissi- 
ble of dangerously familiar and imprudent conduct by 
plaintiff with other young men living in the same 
house with her, at about the time when, from the date 
of the birth of her child, she must have become preg- 
nant. (3) Evidence was competent that on the day 
following the date of the alleged outrage plaintiff rode 
with defendant to a place some miles from her home; 
that she sometime afterward visited his house; that 
she frequently conversed with him in an apparently 
friendly manner, and on one occasion ate at the same 
table with him. (4) When defendant made no attack 
upon the general reputation of plaintiff, it was not an 
abuse of discretion to exclude testimony in rebuttal 
as to her good reputation offered for the purpose of 
overcoming the presumption which the specific acts 
shown might have raised against her, and as bearing 
upon her truth and veracity. People v. Hulse, 3 Hill, 
309; Pratt v. Andrews, 4 N. Y. 493; People v. Gay, 7 
id. 378. (5) Plaintiff's failure to disclose the outrage 
committed against her within a reasonable time after 
opportunity to do so was a sufficient reason for im- 
peaching the veracity of her story. People v. O’Sulli- 
van, 104 N. Y. 481. (6) A juror challenged by the de. 
fense said: ‘‘I have formed an opinion. I don’t know 
as I have an opinion now particularly. What I heard 
said created an impression on my mind, and I have 
that impression now. It would require evidence to 
remove that impression. I think I could sit and try 
this case fairly and impartially * * * without be- 
ing biased by my previously-formed opinion, but it 
would take evidence to remove the opinion formed.” 
Held, sufficient to warrant a finding that he had 
formed and entertained an opinion. Oct. 7, 1890. 
Young v. Johnson. Opinion by O’Brien, J. Affirm- 
ing 46 Hun, 164. 


STATUTE OF LIMITATIONS — COMMENCEMENT OF AC- 
TION.—The Code of Civil Procedure, section 399, pro- 
vides that ‘‘an attempt to commence an action in a 
court of record is equivalent to the commencement 
thereof, * * * within the meaning of each provis- 
ion of this act which limits the time for commencing 
an action when the summons is delivered with the in- 
tent that it shall be actually served to the sheriff, 
* * * followed within sixty days after the expira- 
tion of the time limited for the actual commencement 
of the action by personal service,” or by the first pub- 
lication. Held, that substituted service, under sections 
435, 437, being of equal force with the other methods in 
the support given to proceedings based thereon, is 





equivalent thereto, and, if had within the sixty days 
specified, will take the case out of the statute. Second 
Division, Oct. 7, 1890. Clare v. Lockard. Opinion by 
Parker, J. 


TRIAL—BURDEN OF PROOF—CLOSING ARGUMENT.— 
Where the answer admits some allegations of the peti- 
tion and denies others, the burden of proof is still on 
the plaintiff as to the latter, and an oral admission of 
their truth at the trial obviates the necessity of further 
proof, but will not deprive plaintiff of the right to open 
and close the case, since the right to the closing argu- 
ment must be determined by the state of the pleadings 
when the parties go to trial. Mercer v. Whall, 5 Adol. 
& E.(N. S.) 447. The test is whether, without any 
proof, the plaintiff upon the pleadings is entitled to 
recover upon all the causes of action alleged in his 
complaint. If he is, and the defendant alleges any 
counter-claim controverted by the plaintiff's plead- 
ing, or any affirmative matter of defense in avoidance 
of the plaintiff's alleged cause of action, and which is 
the subject of trial, the defendant has the right to 
open and close; otherwise not. Huntington v. Con- 
key, 33 Barb. 218; Elwell v. Chamberlin, 31 N. Y. 614; 
Murray v. Insurance Co., 85 id. 236. Second Division, 
Oct. 7, 1890. Lake Ontario National Bank v. Judson. 
Opinion by Bradley, J. Affirming 45 Hun, 595, Mem. 


TRUSTEES—RESIGNATION—APPOINTMENT OF SUCCES- 
SORS—POWER OF SALE.—(1) The Code of Civil Pro- 
cedure, section 2818, provides that when a sole testa- 
mentary trustee dies, becomes a lunatic, is removed or 
resigns, and the trust has not been fully executed, the 
Surrogate’s Court may appoint a successor, unless such 
appointment would contravene the express terms of 
the will. Held, that notwithstanding the use of the 
word ‘sole,’ the provision applies to a case where 
there are several trustees, and all resign. (2) Upon the 
death of atrustee, under the Revised Statutes, the trust 
devolves upon the Supreme Court, and it has jurisdic- 
tion to appoint trustees, with full power to execute the 
trust. Delaney v. McCormack, 88 N. Y. 174: Farrar v. 
McCue, 89 id. 1389; Mott v. Ackerman, 92 id. 539; Cooke 
vy. Platt, 98 id. 35; In re Hawley, 104 id. 250; Greenland 
v. Waddell, 116 id. 243. (3) Where a power of sale is 
conferred by a will upon the executors, or ‘‘ whoever 
shall execute this will,’’ it is not a personal trust, and 
may be executed by trustees lawfully appointed to suc- 
ceed the executors, who have resigned. Oct. 28, 1890. 
Royce et al. v. Adams. Opinion by Earl, J. Affirm- 
ing 10 N. Y. Supp. 821. 


TRUSTS— EQUITABLE MORTGAGE— INNOCENT PUR- 
CHASER—EFFECT OF NOTICE.—(1) Where land is de- 
vised in trust to pay the income to A. for life, and to 
convey the fee to the right heirs of A. on her death, no 
conveyance to the heirs is necessary since 3 Revised 
Statutes (7th ed.), page 2183, section 67, providing that, 
“ when the purposes for which an express trust shall 
have been created shall have ceased, the estate of the 
trustee shali cease also,’’ of its own force, vested the 
title in her heirs immediately upon her death. (2) A 
cestui que trust for life executed a mortgage in fee on 
the trust-estate, and, after her death, the remainder- 
man in fee executed, under seal, an unattested paper 
covenanting for sufficient consideration that the mort- 
gage should continue to be alien on the land. After- 
ward he sold and conveyed to another, who paid a sum 
in cash, and contracted to assume certain mortgages, 
and pay certain debts of the vendor to third persons, 
equal in amount to the remainder of the purchase- 
price. The cash payment and part of these debts were 
made before the purchaser had actual notice of the 
agreement to continue the mortgage lien. Held, that 
since the purchaser’s agreements were made before no- 
tice, and remained in full force after notice, there was 
no equitable lien against the property in favor of the 
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mortgagee for the purchase-money unpaid at the time 
of such notice. Oct. 7, 1890. Watkins v. Reynolds. 
Opinion by Peckham, J. Reversing 5 N. Y. Supp. 172. 


VENDOR AND PURCHASER—ACCEPTANCE OF DEED— 
EFFECT OF CONTRACT.—(1) A contract by which plain- 
tiff agreed to sell and convey a house and lot to defend- 
ant provided that plaintiff should deliver the house in 
good condition, and put in three new grates. When 
the conveyance was made, defendant retained $350, 
under the following agreement: ‘‘ On closing contract 
between D.‘plaintiff) and H.(defendant), there has been 
allowed to H. $50, for grates (not in), and H. had re- 
tained $300, to secure completion of sidewalks and iron 
gate on stoop, and when‘done said D. is to receive the 
$300.” Held, in an action for the $300, that, unless the 
second contract was induced by fraud, the provisions 
of the first contract in regard to the condition of the 
house other than those specified in the second contract 
were satisfied by the conveyance. (2) Defendant al- 
leged in his answer that plaintiff did not deliver the 
house in good condition, specifying the defects, and 
adding that, when those *‘ defects were discovered, at- 
tention was called to them, and the plaintiff promised 
to make the requisite changes and repairs, and, at_the 
time of closing the contract of sale, he stated that the 
said work had been done, when in fact it had not been 
done, as he well knew; but, supposipg that the plain- 
tiff's statements were true that he had done the work, 
the deed was taken, and the money paid, as aforesaid.” 
Held, that though this might not be a sufficient allega- 
tion of fraud as against a demurrer, it was sufficient to 
permit the introduction of evidence to overcome the 
apparent effect of the second contract. Second Divis- 
ion, Oct. 2], 1890. Disbrow v. Harris. Opinion by 
Bradley, J. Follett, C. J., and Brown, J., dissenting. 
Reversing 55 N. Y. Super. Ct. 433. 


——__—_¢——————— 
COURT OF APPEALS DECISIONS. 


| following decisions were handed down Tues- 
day, Dec. 9, 1890: 
FIRST DIVISION. 
MOTIONS FOR RE-ARGUMENT DENIED. 

Motion for re-argument denied with $10 costs—Cana- 
joharie National Bank, respondent, v. John F. Diefen- 
dorf, appellant. ——Motion for re-argument denied 
with $10 costs—Fred. H. Smith, appellant, v. National 
Benefit Soviety of New York, respondent.—Motion 
for re-argument denied without costs. The remittitur 
amended by providing as follows: The order of the 
General Term of the Court of Common Pleas of New 
York reversing the judgment entered upon the non- 
suit herein, and granting a new trial, is hereby re- 
versed, and the judgment of nonsuit affirmed with 
costs in all the courts—James C. Aiken v. Robert E. 
Westcott, as president, etc.——Motion for re-argument 
denied with $10 costs—Samuel N. Bacon, respondent, 
v. United States Mutual Accident Society, appellant. 


ORDERS AFFIRMED. 
Order affirmed on opinion of the General Term be- 
iow with costs—People, ex rel. John H. Campbell, re- 
spondent, v. Edward Hannan, appellant. 


SECOND DIVISION. 

The following decisions were handed down Tuesday, 
Dec. 9, 1890: 

MOTIONS FOR RE-ARGUMENT DENIED. 

Motion for re-argument denied with $10 costs—David 
H. Flack, appellant, v. Village of Green Island, re- 
spondent.——Motion for re-argument denied with $10 
costs—Elbert S. Jennison and another, appellant, v. 
Citizens’ Savings Bank of Jefferson, Texas, respond- 
ent. 








- —— 

JUDGMENTS AFFIRMED WITH COSTS. 

Harley J. Peet, respondent, v. Eri Kent, appellant; 

Town of Kirkwood, appellant, v. David Newbury and 

others, respondents; William M. MacFarlane, appel- 
lant, v. City of Brooklyn, respondent. 


ORDER AFFIRMED. 

Order affirmed and judgment absolute rendered 
against appellant with costs—Mary Messelback, appel- 
lant, v. Frederick Henry Norman, as treasurer, ete., 
respondent. 

JUDGMENT REVERSED. 

Judgment reversed, new trial granted, costs to abide 
event—George B. Pooley, respondent, v. City of Buf. 
falo, appellant. 

—_—— + —— 


NOTES. 
*“T served with Sherman,”’ the old man cried, 
**In the hardest fight mortal ever saw. 
The forces arrayed on either side 
Acted like they could eat each other raw. 
The fight begun on a Monday morn, 
And never ceased until daylight’s peep 
On Thursday—’cept when, completely worn, 
The forces ’ud lay off to get some sleep. 


“T served with Sherman—jess on his right 
I tuk my place on the opening day, 
An’ all through that hot, contested fight 
I was at his side, day arter day. 
I slep’ by his side, an’ eat by his side, 
An’ marched by his side to and from the field, 
An’ my bosom now swells with a feelin’ o’ pride 
O’er the memory that Sherman ‘d never yield. 


“ He said right thar on that spot he’d stay, 
An’ live on nothin’, and banish sleep 
Till the hair on his head turned a frosty gray, 
But w’at to his principles he would keep. 
What battle? No battle at all! Oh, no! 
I served with him on a jury—see? 
On a hog-stealin’ case back in O-hi-o, 
In eighteen hundred and fifty-three.” 
—Texas Siftings. 


A recorder of the lore of lords tells his readers that 
the reports would have appeared sooner “ were it not 
for the time which has been consumed in the revision 
of the judgments.”” Were judges as bad then as they 
are said to be now? At a future date it may be possi- 
ble to set out side by side a certain judge’s “‘ Englysche 
as she is spoke” and his judgment as it appears after 
the reporter has revised it, and the judge has struck 
out the sentences which even he cannot understand. 
Judges differ as much on this head as reporters do in 
their revising habits. From all accounts Lord Justice 
Bowen’s judgments—even the unwritten ones—not 
only do not require, but actually suffer from, altera- 
tions. Lord Hatherley, on the other hand, required a 
iot of revision. This was established in the Court of 
Appeal one day when Sir George Jessel and the pres- 
ent master of the rolls were sitting together. One of 
the counsel, commenting on a judgment of Sir W. P. 
Wood, said that the report was probably not exactly 
what he said, but his judgment corrected and altered 
by himself. ‘I don’t believe it,’’ said Brett, L. J., “I 
don’t alter mine, and I don’t think Lord Hatherley 
altered his much.”’ Sir G. Jeasel said: ‘‘I often alter 
mine, and I have heard that Lord Hatherley revised 
his own a good deal. What do you say, Mr. Ince?” 
Mr. Ince said he had been once a reporter in the de- 
ceased judge’s court, and he could testify to the fact 
that Lord Hatherley did occasionally alter his judg- 
ments.” Brett, L. J., said: ‘“ Perbaps he altered a 
word or two, but not thoughts.’”” “Oh yes, he did,” 
said Sir George, ‘‘the sentences used to come out— 
whole pages of them, thoughts and all.’’—Solicitors’ 
Journal. 
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CURRENT TOPICS. 





(YP UST the Bible Go?” This is the title of a 

pamphlet review of the decision of the Su- 
preme Court of Wisconsin in the Edgerton Bible case 
(see 41 Alb. L. J. 452), by W. A. McAtee, D. D., of 
Madison, Wis. Of course the argument has no legal 
characteristics nor legal value, but it is due to it to 
say that it is able and temperate. If the reverend 
gentleman requires from us a categorical answer to 
his title-question, we should say, yes, the Bible 
must go home or to church, but not toschool. We 
can have no doubt that the Bible is a sectarian 
book. But if not, there seems to be no insuperable 
duty to read it in the common schools, supported 
at the expense of the public, some of whom believe 
in the book and some of whomdo not. The matter 
can be fairly tested by asking any Protestant clergy- 
man if he would be willing tc have the Douay 
Catholic version of the Testament read in the pub- 
lic schools. He would not be willing, and yet the 
Catholics have just as fair a right to the reading of 
their version as the Protestants to the reading of 
theirs. Ask a Unitarian if he would be willing to 
have the oid version read, preserving the forged 
passage about the ‘‘three that bear witness in 
heaven,” and he would object, while most Trinita- 
rians would insist on the hoary old forgery. The 
reverend gentieman seeks to avoid this argument by 
the answer that there are plenty of passages that 
are not sectarian. That is true, but the difficulty is 
that he does not propose to confine the reading to 
the non-sectarian parts, nor could the law very con- 
veniently do so, but the entire book is open to be 
read at the option of the teacher. The Presbyte- 
tian, the Episcopalian, the Baptist, the Unitarian, 
the Universalist may each well object to the power 
ofateacher of an opposite belief to inculcate his 
doctrine by reading without explanation passages 
which appear to support it. The Jew may well 
object to the whole New Testament, and the infidel 
may well object to the whole Bible. In our judg- 
ment, the State has no more right to permit the 
reading of the Bible in the common schools against 
objection than to permit the reading the Westmin- 
ster Catechism, or the Book of Common Prayer, or 
the Talmud. The State cannot justly compel the 
citizen to pay for the inculcation of a religion in 
which he does not believe. Another clergyman, our 
esteemed and very able pastor, the Rev. James H. 
Ecob, of this city, also takes his whack at this topic 
in The Independent. He says: 

“If our public schools must be godless in justice to 
unbeiieving tax payers so must ali other public institu- 
tions supported by the taxes of the people. Our entire 
system of chaplains in prisons and reformatories, in 
military schools, in the army and navy, in State Legis- 
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tures and in the National Congress, involves the same 
injustice. What right have we to tax the Catholic, the 
Jew, the infidel, to support our military schools, then 
compel his boy to come under the influence of a 
Christian Protestant chaplain who not only reads the 
Bible to him, but prays before him and for him, and if 
possible, with him; who preaches to him in public and 
labors with him in private, striving by all means to 
make a Christian man of him? What right have we 
to tax the Catholic, the Jew, the infidel, to support the 
State Legislature, elect him to that body, then compel 
him every morning to submit to the praying of a 
Christian Protestant? I have spent the eighteen years 
of my ministry in two capital cities, and have never 
yet known either a Catholic, or Jew or infidel to be in- 
vited to officiate as chaplain. What right have we to 
open our great presidential conventions with prayer, 
our world’s fairs, in short, every great and serious un- 
dertaking? What right have our executive officers to 
issue thanksgiving and fast-day proclamations? What 
right have they to take the oath of office? What right 
has our government to stamp upon our very dollars 
with which we pay our taxes the words ‘In God we 
trust?’ What right have we to compel the infidel to 
handle such money ?”’ 


To the general question thus put, ‘‘ what right?” 
we answer, no right. Certainly no right when such 
things are forbidden by the fundamental constitu- 
tional law. Our pastor should observe that the 
question arises only under a Constitution which for- 
bids religious or sectarian teaching in the common 
schools. That the founders of our government 
desired to keep Church and State separate is evi- 
denced by their omission to recognize God in the 
Constitution. There is a reasonable distinction 
between every case put by our pastor and the case 
in hand. People are not obliged to send their sons 
to military schools, as they substantially are obliged 
to send them to the common schools. As to prisons 
and reformatories, the offending boy is reasonably 
subject to religious teaching as a part of the disci- 
pline or punishment, but the State has absolutely no 
moral right to compel him to submit to Protestant 
teaching to the exclusion of Catholic teaching. A 
Legislature which should refuse to admit the occa- 
sional services of a Catholic chaplain ought to be 
ashamed of itself. But in all the cases of prayer 
offered before adults, the adults are not bound to 
stay or listen. They can come away, or as in the 
case of legislative bodies, they needn’t come in until 
after prayers. There is no compulsion on anybody 
to observe Thanksgiving or Fast day. The inscrip- 
tion on our dollars does not bind anybody to an 
acceptance of its doctrine nor subject him to edu- 
cation in it. A man need not accept office if he 
is unwilling to take the oath. Office is a gratuity. 
Between all these cases, and the education of chil- 
dren in the doctrines or declarations of the Chris- 
tian sectarian Bible, at the public expense, against 
the mandate of the Constitution under which the 
society is organized, there is a difference readily 
recognizable by a legal, if not by a clerical intellect. 
There is a vast difference between custom and com- 
pulsion. If we understand the reverend gentle- 
man’s sentiments, he would not be willing to have 
the whole community taxed to support schools to 
teach Catholicism, and if he believes that the Bible 
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teaches Protestantism, as we suppose he does, how 
can he consistenly urge that the Catholics shall be 
taxed to teach it to their children? The Independent 
is a considerable lawyer, and consequently disagrees 
with Mr. Ecob, and as we understand, agrees with 
the view of the Wisconsin court. The clergy may 
as well wake up to the idea that common schools 
are not religious seminaries. 


The leading article in the December Green Bag is 
a sketch of William A. Beach, by Judge Horace 
Russell, of New York, accompanied by a most 
admirable full-page portrait of the great advocate. 
The article on Mr. Beach which was published in 
these columns last week was in type before this 
sketch came to our notice. It is hardly necessary 
to explain that the remark in our paper on high- 
colored and sensational accounts of Mr. Beach had 
no reference to Judge Russell’s essay, which is in 
every respect excellent and just, and exceedingly 
well written. It is not a little curious, and it is to 
us very gratifying, to observe the almost perfect 
agreement of the two estimates, written independ- 
ently of each other. The sketch of the Supreme 
Court of Rhode Island, accompanied by eleven por- 
traits, continues an interesting series. One passage 
is well worth quoting, 1n illustration of the ‘‘elas- 
ticity of the common law,” and the shallowness of 
the pretense of stare decisis: ‘‘The act providing 
for areporter of the decisions of the court seems 
not to have been received with highest favor by 
some of the judges. Mr. Payne relates that shortly 
after the passage of the act the office of reporter 
was offered to him. He consulted Judge Staples in 
regard to accepting it, who said: * You can take the 
office if you choose, but we shall make you all the 
trouble we can. We shall give you no written opin- 
ions unless we are compelled to do so. We <on’t 
want any reporter or any reports. We mean to 
decide cases rightly, but we don’t want to be ham- 
pered by rules, the effect of which would be to 
defeat justice.’ Mr. Payne did not accept the office. 
The judge seems to have had as little desire to make 
precedents for his successors as he had regard for 
those of his predecessors.” In the ‘‘ Oldest of 
Known Wills” is a remarkable account of a will 
forty-five hundred years old, with a wonderfully 
modern face. In the ‘* Notes” the editor speaks of 
that novel suit in Kentucky to enforce an agreement 
by a woman to pay her grandson $500 if he would 
abstain from the use of tobacco until her death, 
which agreement was held to be binding. Exactly 
the contrary however was held in the Supreme 
Court of this State in Hamer v. Sidway, 57 Hun, 229; 
8. C., 42 Alb, L. J. 248, which is now pending in 
the Court of Appeals. Possibly the cases are dis- 
tinguishable by the grandson’s agreement in the 
former to pay double the amount to his mother if 
he broke the compact. 


Several correspondents inform us that we have 
misconstrued section 3345 of the Code of Civil Pro- 





cedure, in our recent criticism of the decision of 
the Court of Appeals in Dean v. Metropolitan El. R. 
0o., 119 N. Y. 547, and point out that this section 
only lays down the rule of construction of the Code 
itself, and not of other statutes. They are right 
and we are wrong, and the court is not liable to 
censure for holding that a statute other than the 
Code must be strictly construed when in derogation 
of common law. Our error is attributable to hasty 
reading or imperfect recollection. But we are glad 
to see so many of our readers keeping such critical 
watch of us. 


The case of Canajoharie National Bank v. Diefen- 
dorf, decided by the Court of Appeals of this State, 
and reported in full in this journal last week, has 
aroused some criticism, and in some quarters has 
been thought opposed to the general current of 
authority on the question. There can be no doubt 
of the general proposition that when the maker or 
indorser of a note shows that it was made or indorsed 
for a special purpose, from which it has been wrong- 
fully diverted, the burden of proof is shifted to the 
holder to show that he was ignorant of the diver- 
sion; he cannot recover by simply showing that he 
paid value before maturity. This is the law, we be- 
lieve, in spite of a rather incautious obiter dictum to 
the contrary in Dalrymple v. Hildebrand, 62 N. Y. 11; 
S. C., 20 Am. Rep. 438. In the present case the 
holding is simply that certain circumstances of sus- 
picion appearing, it was properly left to the jury to 
say whether they imposed on the holder the duty of 
inquiry. We do not see any thing wrong or unusual 
in this. It is merely a holding that the question is 
one of fact. The holding in question is not neariy 
so strong as that in Ormsbee v. Howe, 54 Vt. 182; 
8. C., 41 Am. Rep. 841, which was that a note 
obtained by fraud and duress, and without consid- 
eration, is void in the hands of a third person who 
is a general purchaser of the payee’s notes and cog- 
nizant of his fraudulent practices in obtaiming 
them. 


It appears that some of the judges in New York 
city do not regard their salaries of $15,000 sufficient 
to enable one to live like a gentleman. Such is the 
impression derived from the testimony of a judge 
who testified in a recent action against him, that 
although he was a childless widower, he could not 
lay up any thing with which to pay his stock- 
gambling debts, which he had promised to pay 
‘‘when able.” And he finds another judge to 
agree with him. Poor fellows! Let us either give 
such men enough to live on and pay their “debts 
of honor,” or let us get judges who have no such 
debts to pay —say the latter. Nothing was proved 
against Barnard any worse than this. It is bad 


enough to have a stock-gambling judge, but one 
who will not pay his gambling debts ought to be 
degraded and disbarred. ‘‘ Honor among thieves” 
should be the motto of a stock-gambling judiciary. 
But possibly we are too hard on the man — perhaps 
he had to pay high for his office. 
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We are glad to see that the editor of the New 
York Law Journal agrees with us as to the uncon- 
stitutionality of the two-hours clause in the election 
law of this State. His opinion is worth more than 
the opinions of any number of ‘smart-Aleck” 
reporters for the daily press, derived from their inner 
unconsciousness or from button-hole impressions of 
busy lawyers caught on street corners. We suppose 
there can hardly be any difference of opinion among 
lawyers on the point. 





>———_——_—— 


NOTES OF CASES. 

N Sullivan v. Haug, Supreme Court of Michigan, 
October 17, 1890, it was held that the allowance 

of the right of appeal to citizens of the State at large 
in all cases of conviction of crimes before a justice 
of the peace and a denia! of such right to citizens 
of Detroit convicted of similar offenses in the Police 
Court of that city, does not deprive citizens of De- 
troit of the equal protection of the laws guaranteed 
to all citizens by the Constitution of the United 
States. The court said: ‘‘ What the Constitution 
guarantees is that the accused shall have the right 
to a speedy and public trial by an impartial jury; 
to be informed of the nature of the accusation; to 
be confronted with the witnesses against him; to 
have compulsory process for obtaining witnesses in 
his favor, and have the assistance of counsel for his 
defense; and that he shall not be deprived of life, 
liberty or property without due process of law. All 
of these have been accorded to relator. But he com- 
plains that to allow a large portion of the citizens 
of this State the right of appeal to a superior tribu- 
nal, and deny, under the same circumstances and 
conditions, that right to the citizens of Detroit, is 
a plain violation of the fundamental principle of 
equality which underlies a republican form of gov- 
ernment, and recognized and guaranteed, by the 
fourteenth amendment of the Constitution of the 
United States. We think the position is fully met 
and answered in the opinion of Mr. Justice Brad- 
ley, in Missouri v. Lewis, 101 U. S., at page 30, 
where, speaking of a similar claim made in that 
case, he said: ‘It is the right of every State to 
establish such courts as it sees fit, and to prescribe 
their several jurisdictions as to territorial extent, 
subject-matter and amount, and the finality and 
effect of their decisions, provided it does not en- 
croach upon the proper jurisdiction of the United 
States, and does not abridge the privileges and 
immunities of citizens of the United States, and 
does not deprive any person of his rights without 
due process of law, nor deny to any person the equal 
protection of the laws, including the equal right to 
resort to the appropriate court for redress. The last 
restriction, as to the equal protection of the laws, is 
not violated by any diversity in the jurisdiction ot 
the several courts as to subject-matter, amounts or 
finality of decision, 1f all persons within the terri- 
torial limits of their respective jurisdictions have an 
equal right in like cases, and under like circum- 





stances, to resort to them for redress. Each State has 
the right to make political subdivisions of its terri- 
tory for municipal purposes, and to regulate their 
local government. As respects the administration 
of justice, it may establish one system of courts for 
cities, and another for rural districts; one system 
for one portion of its territory, and another system 
for another portion. Convenience, if not necessity, 
often requires this to be done, and it would seri- 
ously interfere with the power of a State to regulate 
its internal affairs to deny to it this right.’ And see 
Hayes v. Missouri, 120 U. 8. 68. Acting upon its 
own views of expediency, the Legislature organized 
and established the Police Court of the city of 
Detroit, and gave it jurisdiction over certain 
offenses, including the one for which relator was 
convicted. The Legislature deemed it expedient to 
provide for an appeal to the Recorder’s Court in cer- 
tain cases, and not in certain others when the pun- 
ishment inflicted was small. All persons residing 
or committing offenses in the territorial limits of 
the city of Detroit are subject to the same law. It 
operates upon ali classes alike, who are within the 
jurisdiction of the court. Assault and battery is not 
a new offense, confined to the city of Detroit. The 
offense is the same in every portion of the State, 
and the limits to the punishment of fine and impris- 
onment the same. In this there is no discrimina- 
tion in the law, either for or against the relator. No 
person has a constitutional right to a second trial, 
after having been duly convicted before a court of 
competent jurisdiction, by an appeal to another tri- 
bunal; neither is there an inherent right to appeal 
from a judgment of an inferior to a court of supe- 
rior jurisdiction for the purpose of securing a sec- 
ond trial upon the merits. The right to an appeal 
is and always has been statutory, and does not exist 
at common law. It is a remedy which the Legisla- 
ture may in its discretion grant or take away, and 
it may prescribe in what cases, and under what cir- 
cumstances, and from what courts, appeals may be 
taken; and unless the statute expressly or by plain 
implication provides for an appeal from a judgment 
of a court of inferior jurisdiction, none can be taken. 
See The Constitution v. Woodworth, 1 Scam. 511; 
Ward v. People, 13 Ill. 635; Ha parte McArdle, 7% 
Wall. 506; Prout v. Berry, 2 Gill, 147; State v. 
Railroad Co,, 18 Md. 193; Kundinger v. Saginaw, 59 
Mich. 355; Weed v. Lyon, Walk. (Mich.) 77; Dem- 
aray v. Little, 17 Mich. 386; Maajield v. Freeman, 
39 id. 64; Cady v. Manufacturing Co., 48 id. 188; 
Insurance Co, v. Whittemore, 12 id. 311; People v. 
Poiice Justice, 7 id. 456; Clark v. Raymond, 26 id. 
415. * * * It follows that the remedy which a 
person may have depends very much upon the 
locality. The exercise of this power by the Legis- 
lature has been frequent in both civil and criminal 
cases. It has made it a crime to take fish from cer- 
tain streams and localities, while it has been permit- 
ted in other portions of the State. It has permitted 
the killing of deer in certain portions of the State, 
whiie it at the same time prohibited it in others. It 
has constantly organized municipal courts in cities, 
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and conferred jurisdiction over crimes and misde- 
meanors, and provided special procedures for such 
courts, which do not obtain outside of their respect- 
ive jurisdictions; and so long as they preserve to 
the individual the fundamentals of protection to 
life, liberty and property, and proceed by due course 
of law to final judgment and execution, their right 
to do so is unquestionable.” 


In Enos v. Enos, 58 Hun, 46, it was held that in 
an action for slander evidence of the defendant’s 
wealth, and that he has no children, is not admissi- 
ble, even to show the influence of the words. The 
court, Corlett, J., said: ‘It is difficult to see upon 
what principle, as a legal proposition, a man’s finan- 
cial ability should increase or diminish the import- 
ance of his declarations on the question of another's 
character. This is well illustrated in the present 
case, for several witnesses testified that they attached 
no weight or importance to the defendant’s utter- 
ances, and still the evidence objected to was held 
to be competent upon the ground that his financial 
standing would add weight and influence to his 
words. The position or standing of an individual 
speaking slanderous words might bear upon the 
weight of his utterances, but the amount of money 
or property he possesses would not naturally affect 
his credibility, or cause his statements to be more 
readily believed. If this were so, no reason is seen 
why a man’s wealth might not be proved in all 
cases where he 1s a witness for the purpose of 
increasing the force and cogency of his evidence. 
The learned counsel for the respondent cites no case 
holding that the amount of money a man has adds 
to the weight or influence of his statements on ques- 
tions of character. But in any view of the case, it 
is impossible to know that the admission of the evi- 
dence objected to, on the question of children did not 
affect the minds of the jury, and it certainly cannot 
be claimed, as to this evidence, that it could have 
weight on the importance to be attached to the 
slanderous words, The fact that a man has or has 
not children can certainly have no weight in any 
such direction. The only legitimate effect was to 
influence the jury in giving the plaintiff a larger 
verdict because he had no one dependent upon him 
for support. Suppose that no evidence of the 
amount of the defendant’s wealth had been admit- 
ted, and proof had been offered showing that he 
had nochildren or family to support, and it had 
been received under objection, it could hardly be 
argued that the evidence was competent; it could 
not be construed to be received except for the pur- 
pose of showing that no injury would be inflicted 
upon the defendant’s family by finding a verdict 
against him for a large sum of money. Such evi- 
dence would naturally tend to influence the jury on 
the question of damages.” It was held in Brown v. 
Barnes, 39 Mich. 211; 8S. C., 33 Am. Rep. 375, that 
evidence of the defendant’s pecuniary standing was 
competent to show the influence of the words, and 
as shown by the reporter’s note to that case (33 Am. 











‘Rep. 877) such is the weight of authority. To this 


effect are also Draper v. Baker, 61 Wis. 450; 8. C,, 
50 Am. Rep. 148; Heneky v. Smith, 10 Oreg. 349; 
S. C., 45 Am. Rep. 143; Clem v. Holmes, 33 Gratt, 
722; 8. C., 36 Am. Rep. 793. 


A municipal corporation cannot sue for libel. So 
it was held by Mr. Justice Day and Mr. Justice 
Lawrance in Mayor, etc., of Manchester v. Williams, 
in which case the defendant charged that ‘ bribery 
and corruption had existed and done their nefarious 
work in the case of two, if not three, departments 
of the Manchester city council, and that the plain- 
tiffs were either parties thereto, or culpably ignor- 
ant thereof,” etc. It is of importance to inquire 
how far this decision is reconcilable with that in 
Metropolitan Saloon Omnibus Company v. Harkins, 
4 H. L. 87, the only modern authority on the sub- 
ject. In that case the defendant imputed to the 
company insolvency, mismanagement and an im- 
proper and dishonest carrying on of its affairs. It 
was expressly held that the company could maintain 
an action, but the court no doubt put its judgment 
on the ground that the natural result of the defend- 
ant’s imputation was that the plaintiff's business 
might be damaged, and Chief Baron Pollock went 
so far as to say that a corporation could not sue in 
respect of a charge of corruption, “for a corporation 
cannot be guilty of corruption, though the indi- 
viduals composing it may.” There is therefore a 
great distinction between that case and the recent 
Manchester case, but the dictum of Chief Baron 
Pollock is a strong authority in favor of the Man- 
chester case. We are not so sure however that the 
decision in the Manchester case is correct. Suppos- 
ing, for instance, that a municipal corporation were 
issuing a loan, would not an imputation of general 
corruption existing in the town council discourage 
the public from coming forward as subscribers? We 
should be glad to see the question argued before a 
court of appeal.—London Law Times. 


In Work v. Beach, New York Supreme Court, 
Special Term, December, 1890 (4 N. Y. L. J. 581), 
Barrett, J., held that in an action to enforce a prom- 
ise to pay a certain sum when able, which promise 
was made in liquidation of a disputed claim, plain- 
tiff must prove that defendant had the ability to 
pay at the commencement of the action. The 
learned judge observes: ‘‘So far as judicial con- 
struction may serve as a guide, I have received but 
little assistance from the learned counsel on either 
side. They have contented themselves, in discuss- 
ing this novel question, with expressing their own 
views upon the special facts of this case, without 
looking into the books or searching for authority.” 
For a case in point see Richardson v. Bricker, 7 Colo. 
58; S. C., 49 Am. Rep. 344. The evidence may 
make it a question for the jury as to when defend- 
ant becomes able. Tebo v. Robinson, 100 N. Y. 27, 
reversing 29 Hun, 243, 
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INSURANCE — ACCIDENT—ACCIDENTAL 
DEATH—DEATHAH BY DISEASE. 


NEW YORK COURT OF APPEALS, OCT. 14, 1890. 


Bacon v. UNITED States Mot. Acc. Ass’n.* 
Death resulting from a malignant pustule, caused by the in- 
fliction upon the body of putrid animal matter containing 
poisonous ‘* bacillus anthrax,”’ is death from disease, and 
not from accidental cause, within the terms of an acci- 
dent insurance policy. 
PPEAL from Supreme Court, General Term, Third 
Department. 


William B. Smith, Richard L. Hand and Winsor B. 
French, for appellant. 


G. L. Stedman, for respondent. 


PECKHAM, J.’ I think the deceased died from dis- 
ease, Within the meaning of the language used in the 
policy sued upon in this action. The case of Paul v. 
Insurance Co., 112 N. Y. 472, has been cited by counsel 
for the respondent as decisive of this case. Upon the 
question decided the case is conclusive, and we have 
no disposition to alter our views as expressed therein. 
But upon the question of whether the deceased in this 
case died from disease, the Cuse of Puul is without the 
slightest analogy. In that case the deceased came to 
his death by accidentally inhaling illuminating gas. 
This gas is a manufactured article, gathered into large 
reservoirs, and thence distributed through pipes into 
almost every house in a city or village. The deceased 
accidentally, while asleep, inhaled this gas, and was 
suffocated. This would seem to be a plain case of 
death from accident, as it was found that the gas was 
not purposely inhaled. The death being the result of 
accident, it was then held that such death was caused 
by external and violent means, within the meaning of 
the policy. This also seems plain enough. The gas 
was external, and it was not inhaled voluntarily—i. e., 
intentionally, and for the purpose of being killed 
thereby. It might naturally be said, as in effect it was, 
that death, as the result of accident, imports an ex- 
ternal and violent agency as the cause. There was no 
question in the Paul Case that the deceased came to 
his death through disease. No pretense could properly 
be made as to death from diseaseinsuchacase. If the 
deceased had been asleep in a room into which a large 
quantity of water was poured through the accidental 
breaking of a water-main, and in consequence thereof 
he had been drowned, no one would deny that the 
death was caused by accident, and was not the result 
of disease, as that word is generally used among men. 
There is no difference in the case in principle, if the 
death, instead of being caused by water, which was 
visible, was caused by gas, which is invisible. In 
neither case would the idea even suggest itself that 
death was caused by disease. But in the case before 
us the facts are entirely different. The deceased died, 
as is said, and as will be here conceded, from malig- 
nant pustule. It is caused, as the plaintiff's witness 
testified, by the infliction upon the body of a certain 
kind of animal substance—contact with diseased or 
putrid animal matter. This acts by producing at the 
point of contact with this matter a papula something 
like a flea-bite, which rapidly becomes a vesicle, a blis- 
ter-like affair, and then a pustule. This is accompanied 
by a great deal of swelling in the parts immediately 
around it, and a great deal of pain in the individual. 
The glands in the vicimity become infiltrated with 
blood and pus, and become dark red, or even black, in 
color. The neighboring glands become involved. Then 
comes, almost immediately after or together with these 
signs, a great prostration, and the patient dies in a 
short time—five to eight days generallv—the extreme 


* Reversing 3 N. Y. Supp. 237. 





limits being from twenty-four hours to sixteen days. 
He dies of exhaustion. As to the cause of the pustule, 
the witness stated that the virus comes from the bide 
' or hair or wool of animals suffering from this disease, 
from their flesh sometimes, or it may come from the 
feathers of birds that have been feeding upon this pe- 
culiar kind of carrion. It may be communicated di- 
rectly—that is, by the immediate contact of the indi- 
vidual with it—by his touching it or handling it, and 
then bringing the matter in contact with the skin or 
thin mucous membrane; or it may be transported, as 
there are many cases known, by insects, flies, mosqui- 
toes that have been feeding upon this, carrying it away, 
and depositing it upon individuals. It is commonly 
known as *“* malignant pustule,” or * charbon,” or “‘ an- 
thraz.’? They are all synonymous terms. It has been 
called ‘* wool-sorter’s discase,’? because it happens 
among people that h»ndle wools and hides, such as 
tanners, butchers and herdsmen, and those people that 
are engaged in business where they are brought in con- 
tact with that sort of thing. In answer to the ques- 
tion, ‘*‘ How rare is malignant pustule?” this same wit- 
ness for the plaintiff answered: “In the eastern part 
of this country it is pretty rare. There have been some 
epidemics reported in America. In the eastern part 
of Massachusetts, I think about twenty years ago, 
there were quite a number of cases among the hair 
workers, people that take the hair that comes from 
abroad and make mattresses of it.’”’ The witness thus 
designates the difficulty as an ‘‘ epidemic,” which word 
is so frequently used in connection with ‘disease ’’ as 
almost to be synonymous therewith. It was undoubt- 
edly so used in this instance by the witness, who thus 
describes malignant pustule as a ‘‘disease’’ when re- 
ferring to its frequency in Massachusetts some years 
ago. The word “epidemic ” would scarcely be used to 
express a frequent occurrence of accidents. The wit- 
ness also said that he has seen it termed in one stand- 
ard authority as an “acute, infectious disease.”” He 
said that the special poison of the disease has been 
found to be a particular kind of bucteria—* bacillus 
anthrax.” The following question was put to the wit- 
ness: ‘Is it not so that anthrax is an acute, infectious 
malady, which breaks out commonly in an epizootic 
or enzootic manner, and is not infrequently sporadic 
in herbivorous animals and swine, and is transmissible 
to a great number of other animals as well as to man- 
kind?” The answer of the witness, after some fencing, 
was: ** Yes; I think that is correct.’”” Malignant pus- 
tule differs, according to this same witness, from diph- 
theria, small-pox or scarlet fever, in the single fact that 
this is a particularly poisonous animal matter, and it 
has one particular germ from which it originates, as 
small-pox bas another, and hydrophobia another, and 
the cause of the difficulty in each case is some form of 
bacteria transmissible to mankind. It can be con- 
tracted through eating the flesh of animals subject to 
the disease. The bacillus is very small, so small that it 
may enter in the pores of the skin, and an abrasion of 
the skin is not necessary, but might quicken the result. 
The forming of the pustule upon the skin is the pro- 
duct of the poison. Another witness for the plaintiff, 
who was a physician, said that he understood malig- 
nant pustule to be a development of the particular 
bacilli in the system radiating from the point of con- 
tact. He added that the contagion might be internal 
as well as external, taken through the mouth, or 
through the nose, and it is generally considered an 
acute, infectious disease. Both these learned gentle- 
men however refused, themselves, to designate malig- 
nant pustule as a disease. Dr. Harris defined it ax “a 
pathological condition and succumbing of the body to 
the infliction of this particular poison.’’ Dr. Vailey 
says he considers itas a “ pathological condition fol- 
lowing this particular inroad of this particular kind of 





bacilli.” We all know that “ pathology,” as used gen- 
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erally, means that part of medicine which explains the 
nature of di , their co and symptoms. A 
* pathological condition ’’ means neither more nor less 
than.a diseased condition of the body. The insurance 
in this case was against bodily injuries, effected 
through external, violent and accidental means. It 
was not to extend “to any death or disability which 
may have been caused wholly or in part by bodily in- 
firmities or disease existing prior or subsequent to the 
date” of the policy, *‘ nor to any case except where the 
injury is the proximate or sole cause of the disability 
or death.” There cannot be the slightest doubt that 
malignant pustule is regarded generally, by those who 
have but the usual acquaintance with such matters, as 
a disease. Every particle of testimony given by the doc- 
tors called by the plaintiff shows clearly to my mind 
that it isso regarded generally in the medical world, and 
that it is only when these doctors are asked to define 
the case in a manner to suit their refined notions of 
scientific and artistic accuracy that they define the 
trouble as a “ pathological condition of the body” in 
the one case, “ succumbing to infliction of this particu- 
lar poison,” and in the other, ‘‘ following this particu- 
lar inroad of this particular kind of bacilli.” The dif- 
ference between the cause of this condition and the 
causes of typhoid fever, tuberculosis, small-pox, scarlet 
fever, and such like diseases, is that this particular 
condition is caused by different bacilli from the others, 
and they come in contact with the skin, or enter into 
its pores, while in the other cases they are generally 
breathed in. But no abrasion of the skin is needed to 
produce the contact of the bacilli, and what follows 
from such contact seems to be as plainly a disease as in 
the case of small-pox or typhoid fever. 

The question then is, even assuming that some par- 
ticular physicians refuse to call this a disease, and de- 
scribe it as a “* pathologicai condition,’’ whether it is 
not a disease within the meaning of that term as used 
in this policy. Taking all the facts testified to by these 
physicians of the plaintiff, including their own special 
description of this condition of the body, and it seems 
to me there can be no intelligent, rational doubt that 
the insured died from a disease, attacking him subse- 
quent to the issuing of the policy. The definition given 
by the physicians for the plaintiff as to the difficulty 
being a pathological condition of the body, and not a 
disease, is, upon these facts, entirely too fragile to base 
arecovery upon; and the distinction between a disease 
and a pathological condition of the body is, with ref- 
erence to this case, much too refined for common ac- 
ceptance. It seemsto me clear that the meaning of 
the words used in the policy cover just such a case, 
and that the parties never intended that a cause of 
death, which to all outward appearances, and to the 
world in general, was a disease, should be converted 
into a “‘ pathological condition ” of the body, caused by 
an accident. The judgment should be reversed and a 
new trial ordered, costs to abide event. 





ANDREWS, EARL, F1ncH and Gray, JJ., concur. 


O’Brien, J. (dissenting). [Omitting statement.] 
The principal, if not the only, question, in the case, is 
whether the death of the insured was the result of ac- 
cident, within the meaning of the words used in the 
contract, or of disease, or other cause not covered by 
the stipulations of the parties. There is no dispute as 
to the fact that death resulted from the effects of a ma- 
lignant sore upon the lip of the insured, which soon 
after its appearance involved the neighboring parts, 
producing cepticenia and other exhaustion. There were 
two theories as to what this local sore was. On the 
part of the plaintiff it wae claimed that it was what is 
known as “ malignant pustule,’’ while the defendant 
sought to establish the proposition that it was a “ fa- 
cial carbuncle,” and therefore a disease, or the result 
of disease, within the terms or meaning of the con- 





tract. The court instruGted the jury that if the sore 
was in fact a carbuncle'the plaintiff could not recover, 
but that if it wa¢ a malignant pustule, produced upon 
the person of the deceased in the manner claimed by 
the plaintiff, then the plaintiff was entitled to a ver- 
dict. The testimony of the medical experts produced 
by the plaintiff was to the effect that this pustule is 
not a disease, in the strict sense of that term, but a 
pathological condition of the system, caused by the ac- 
cidental infliction of diseased or putrid avimal matter 
infested with bacteria, or bacilli anthrax, upon the thin 
skin of the lip, whence the bacilli multiply, and are 
diffused through the system. The animal virus that 
produces the sore comes from hides, hair, wool or flesh 
of animals suffering from the disease known as 
“anthrax,” and may be transmitted to human beings 
directly by the immediate contact of the individual 
with it, by his touching or handling it, and then bring- 
ing the matter in contact with the skin, or thin mu- 
cous membrane; or it may be caused by carrion birds, 
or by insects, and in various other ways communicated 
to man, and inflicted or implanted upon some exposed 
portion of the body. People whose business requires 
them to handle hides, hair or wool, and who live in 
cattle-grazing regions or localities, such as the south- 
ern or western portion of the United States, are, ac- 
cording to the proofs in this case, more exposed to ma- 
lignant pustule than persons in other vocations, or who 
live in localities where cattle do not abound. The in- 
sured went to Council Bluffs on the Ist of February, 
1884, and, as has been stated, died there in less than 
two months after. He was first employed as a book- 
keeper in a meat market, and later as a check clerk in 
the transfer department of the Union Pacific railroad. 
It was shown that car loads of hides frequently pass 
that station, and that a large number of cattle are 
brought there and slaughtered in the vicinity; but 
there was no direct or positive proof that the deceased 
ever came in immediate contact with the hides, or 
even the flesh, of these animals. We must accept the 
verdict of the jury that the deceased died from the 
effects of malignant pustule. Whatever an appellate 
court may think of the weight and force of the evi- 
dence submitted at the trial, it cannot, when there is 
some evidence, ignore or disregard the deliberate 
judgment of the body which, under our system of ad- 
ministering justice, is empowered and required to de- 
termine disputed questions of fact. There was evi- 
dence to warrant the finding, and in such a case, after 
review by the General Term, this court must deal with 
the case upon the principle that death was caused as 
claimed by the plaintiff. Whether the malignant pus- 
tule of which the insured died was the result of the 
animal virus coming in contact with the lip, or whether 
the sore was produced in some other way, was, per- 
haps, « more difficult question; but in view of the tes- 
timony of the plaintiff tending to snow that the inflic- 
tion of this virus upon the person is the only cause of 
pustule, and that the insured was in some degree ex- 
posed toit, and that death generally follows contact 
with it in a few days, we think it cannot be said that 
this finding is based wholly on speculation and conjec- 
ture. It was the province of the jury to draw all 
~roper inferences from the testimony, and while there 
was no direct or positive proof as to when or how the 
animal virus came in contact with the person of the 
deceased, yet the jury was warranted in finding from 
the other testimony in the case that in some way the 
bacilli anthrax were implanted upon the lip, where the 
sore appeared, at some time within ninety days prior 
to the death of the insured. Assuming that death was 
the result of malignant pustule, caused in the manner 
claimed by the medical experts who testified in behalf 
of the plaintiff, the question remaius whether this was 
“external, violent and accidental means,’’ within the 
intent and meaning of the contract. This court ha 
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held that wnere death results from breathing an at- 
mosphere impregnated with illuminating gas, whichin 
some way escaped from pipes, while the insured was 
asleep, the beneficiary was entitled to recover under a 
policy containing those words. Paul v. Insurance Co., 
112 N.Y. 472. Death by drowning is included in such 
acontract. Trew v. Assurance Co., 6 Hurl. & N. 839; 
Mallory v. Insurance Co., 47 N. Y. 53. So is death 
which may have been produced by fright. McGlinchey 
y. Insurance Co., 80 Me. 251. Without attempting to 
collect all the cases on this point, it is sufficient to ob- 
serve that the courts, both in this country and in Eng- 
land, have given to these words a broad and liberal in- 
terpretation in favor of the insured, or the beneficiary 
designated in the policy. Association v. Barry, 131 U. 
S. 100, 121; Insurance Co. v. Burroughs, 69 Penn. St. 
43; Jnsurance Co. v. Crandal, 120 U. 8. 527; Winspear 
y. Insurance Co., 6 Q. B. Div. 42; Paul v. Jnsurance 
Co., supra. Guided by the principles laid down in 
these and other cases, and by what seems to me to 
have been the intention of the parties, I am of the 
opinion that we should hold in this case that the in- 
fliction of animal virus, by some exterior force or 
power, upon the person of the deceased, as found by 
the jury, wasa bodily injury, “effected through ex- 
ternal, violent and accidental means,” producing 
death, within the intent and meaning of the policy, 
and that the defendant is liable. When death results 
from the accidental infliction of the animal virus upon 
the person, whether by handling the same, or depos- 
ited upon his person by insects, or otherwise, as shown 
by the witnesses for the plaintiff, it cannot, I think, be 
said that the jury was bound to find that the malig- 
nant pustule was a disease, within the conditions of 
the policy exempting the defendant from liability. 
The jury could have found, in view of the evidence, 
that the deceased lived in a locality, and was engaged 
in employments, in which he was exposed to contact 
with this peculiar form of poison, and it seems to me 
that a malignant pustule, produced by the deposit 
upon the lip of the deceased of a particle of this ani- 
mal virus, resulting in death, is as much an accident 
as in the case of death from breathing illuminating gas 
while asleep. There was evidence upon which the jury 
could have found that the deceased contracted the pus- 
tule in this way. For these reasons, I am constrained 
to dissent from the prevailing opinion in this case, and 
am in favor of affirming the judgment. 


Ruger, C. J., concurs. 





CRIMINAL LAW—LARCENY—ATTEMPT TO 
COMMIT. 


NEW YORK COURT OF APPEALS, OCT. 7, 1890, 


PEOPLE Vv. MorAN.* 


Under the Penal Code, section 34, defining an attempt as “an 
act done with intent to commit a crime, and tending but 
failing to effect its commission” a person who in a crowd 
is seen to thrust his hand into the pocket of another and 
withdraw it empty can be convicted of an attempt to com- 
mit larceny even though there was nothing in the pocket. 
PPEAL from Supreme Court, General Term, First 

Department. 


Wm. Travers Jerome, for people. 
W. H. Hewson, for respondent. 


Rucer, C. J. The indictment in this case charged 
the defendant with an attempt to commit the crime 


* Reversing 7 N. Y. Supp. 582. 








of grand larceny in the second degree, by attempting 
to steal, take and carry away from the person of an 
unknown Woman, in the day-time, in the city and 
county of New York, certain goods, chattels and per- 
sonal property of akind and description unknown, and 
of the alleged value of $10. It is claimed that the evi- 
dence did not show an attempt to commit a larceny. 
The crime of grand larceny in the second degree is de- 
fined, by section 531 of the Penal Code, among others, 
as that of a person who, under circumstances not 
amounting to grand larceny, steals and unlawfully ap- 
propriates property of any value, by taking the same 
from the person of another. A person who unsuccess- 
fully attempts to commit a crime is made punishable 
by section 686 of the same Code. Section 34 defines an 
attempt as ‘“‘an act done with intent to commit a 
crime, and tending but failing to effect its commis- 
sion.’’ T have thus brought together the several stat- 
utes bearing directly upon the question involved in 
this appeal, for the purpose of exhibiting the clearness 
and directness uf the provisions affecting the point to 
be determined. The evidence given upon the trial 
showed that the defendant, accompanied by two asso- 
ciates, was observed passing around among the people 
gathered in a crowded market in New York, and was 
seen to thrust his hand into the pocket of a woman, 
and to withdraw it therefrom empty. Upon being ap- 
proached by an officer, the defendant’s companions at- 
tempted to escape, but the defendant was arrested. 
The woman became lost in the crowd, and was not dis- 
covered. Upon this evidence, the defendant’s counsel 
asked the court to direct a verdict for the defendant 
upon the ground that the facts proved did not support 
the charge in the indictment. The request was denied, 
and the defendant excepted. This exception presents 
the only question raised in the case, and depends, for 
its solution, upon the construction to be given to sec- 
tion 34 of the Penal Code. The claim of the defend- 
ant is that the evidence did not show that the woman 
had any property in her pocket, which could be the 
subject of larceny, and that an attempt to commit that 
crime could not be predicated of a condition which 
rendered its commission impossible. We are of the 
opinion that the evidence was sufficient to authorize 
the jury to find the accused guilty of the offense 
charged. It was plainly inferable from it that an in- 
tent to commit larceny from the person existed, and 
that the defendant did an act tending to effect its com- 
mission, although the effort failed. The language of 
the statute seems to us too plain to admit of doubt, 
and was intended to reach cases where an intent to 
commit a crime, and an effort to perpetrate it, 
although ineffectual, co-existed. Whenever the animo 
furandi exists, followed by acts apparently affording a 
prospect of success, and tending to render the commis- 
sion of the crime effectual, the accused brings himself 
within the letter and intent of the statute. To con- 
stitute the crime charged, there must be a person from 
whom the property may be taken, an intent to take it 
against the will of the owner, and some act performed 
tending to accomplish it; and, when these things con- 
cur, the crime has, we think, been committed whether 
property could, in fact, have been stolen or not. In 
such cases the accused has done his utmost to effect 
the commission of the crime, but fails to accomplish it 
for some cause not previously apparent to bim. The 
question whether an attempt to commit a crime has 
been made, is determinable solely by the condition of 
the actor’s mind, and his conduct in the attempted 
consummation of his design. People v. Lawton, 56 
Barb. 126; McDermott v. People, 5 Park. Crim. 104; 
Mackesey v. People, 6 id. 114; 1 Am. & Eng. Enc. Law, 
tit. “Attempt.” So faras the thief is concerned, the 
felonious design and action are then just as complete 
as though the crime could have been, or, in fact, bad 
been, committed, and the punishment of such offender 
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is just as essential to the protection of the public, as of 
one whose designs have been successful. In the lan- 
guage of Bouvier’s Law Dictionary, an “attempt” is 
an endeavor to do an act carried beyond mere prepara- 
tion, but falling short of execution. Some conflict has 
been observed in English authorities on this subject, 
and it may be conceded that the weight of authority 
in that country isin favor of the proposition that a 
person cannot be convicted of an attempt to steal from 
the pocket, without proof that there was something in 
the pocket to steal. Reg. v. McPherson (1857), Dears. 
& B. Cr. Cas. 197; Reg. v. Collins (1864), Leigh & C. 471. 
The cases in England however are not uniform on this 
subject, and the principle involved in the cases above 
cited was, we think, otherwise stated in Reg. v. Good- 
all, 2 Cox Crim. Cas. 41, where an attempt to commit 
a miscarriage was held to have been perpetrated on the 
body of a woman who was not at the time pregnant. 
See also Reg. v. Goodchild, 2 Car. & K. 293. In this 
country however the courts have uniformly refused to 
follow the cases of Reg. v. McPherson and Reg. v. Col- 
lins, and have adopted the more logical and rational 
rule that an attempt to commit a crime may be effec- 
tual, although, for some reason undiscoverable by the 
intending perpetrator, the crime, under existing cir- 
cumstances, may he incapable of accomplishment. It 
would seem to be quite absurd to hold that an attempt 
to steal property from a person could not be predicated 
of a case where that person had secretly and suddenly 
removed the contents of one pocket to another and 
thus frustrated the attempt, or had so guarded his 
property that it could not be detached from his per- 
son. An attempt is made when an opportunity oc- 
curs, and the intending perpetrator has done some act 
tending to accomplish his purpose, although he is 
baffled by an unexpected obstacle or condition. Many 
efforts have been made to reach the North Pole, but 
none have thus far succeeded, and many have grappled 
with the theory of perpetual motion without success— 
possibly from the fact of its non-existence—but can it 
be said in either case that the attempt was not made? 
It was well stated by Justice Gray in Com. v. Jacobs, 
9 Allen, 274, that “‘ whenever the law makes one step 
toward the accomplishment of an unlawful object with 
the intent or purpose of accomplishing it criminal, a 
person taking that step, with that intent or purpose, 
and himself capable of doing every act on his part to 
accomplish that object, cannot protect himself from 
responsibility by showing that, by reason of some fact 
unknown to him at the time of his criminal attempt, 
it could not be fully carried into effect in the particu- 
lar instance.” 

The precise question here involved, under a similar 
statute, was considered in the case of Com. v. McDon- 
ald, 5 Cush. 365, where it was held that a person ‘“* may 
make an attempt—an experiment—to pick a pocket by 
thrusting his hand into it and not succeed, because 
there happens to be nothing in the pocket. Still, he 
has cleariy made the attempt, and done the act to- 
ward the commission of the offense.’”” The case of 
People v. Jones, 46 Mich. 441, is also in point. There 
the accused stuck his hand into the outside cloak 
pocket of a woman, but there was nothing in the 
pocket. It was held that the defendant was well con- 
victed of the crime of attempting to commit larceny. 
The same question, under circumstances almost iden- 
tical with those existing in this case, arose in State v. 
Wilson, 30 Conn. 500, and the court there said *‘ the 
perpetration of the crime was legally possible, the per- 
sons in « situation to do it, the intent clear, and the 
act adopted to the successful perpetration of it; and, 
whether there was or not property in the pocket, was 
an extrinsic fact, not essential to constitute the at- 
tempt."’ In Clark v. State, 86 Tenn. 511, the question 
was also considered, and it was held, where the proof 
showed that the defendant had opened the money- 





drawer of one Porbles, that a charge to the jury stat. 
ing, if the defendant’s ** purpose was to steal when he 
opened the drawer, and his opening it was a part of 
the act designed by him for getting possession of the 
prosecutor’s money, he would be guilty of an attempt 
to commit larceny, even though, at that particular 
time, there was no money in the cash-drawer,” wag 
correct. The case of Reg. v. Collins was there consid. 
ered and disapproved. There are numerous other 
cases in this country, analogous to those above cited, 
in which it has been held that an intent to commit q 
crime might be predicated of a condition which rep. 
dered it impossible for the crime to have been in fact 
committed. Among them is the case of State v. Beal, 
37 Ohio St. 108, where the defeudant was indicted for 
the crime of burglariously entering into the warehouse 
of William Honts, with intent to steal and take away 
his property. It was held, the burglarious entrance 
having been shown, that the defendant could be con- 
victed, although it was proven that the warehouse did 
not contain any property capable of being stolen. In 
Rogers v. Com., 5 Serg. & R. 462, the indictinent 
charged that the defendant, with intent feloniously to 
steal and carry away the money of one Earle from his 
person, put his hand into the pocket of the coat of said 
Earle. The court, overruling certain exceptions tothe 
indictment, said: ‘* The intention of the person was to 
pick the pocket of Earle of whatever he found in it, 
and, although there might be nothing in the pocket, 
the intention to steal is the same. He had no 
particular intention to steal any particular arti- 
cle, for he might not know what was in it.’’ To 
a similar effect are the cases of Hamilton v. State, 3% 
Ind. 280; People v. Bush, 4 Hill, 134, and People v. 
Lawton, supra. The elementary writers in this coun- 
try have uniformly stated the rule as illustrated by 
the cases cited, and disapproved the English cases of 
Reg. v. McPherson and Reg. v. Collins, 1 Bish. Crim. 
Law, § 741; 1 Whart. Crim. Law, § 186. The uniform- 
ity and number of the cases cited constitute a weight 
of authority upon the question involved that might 
well induce hesitation in any court, even if otherwise 
inclined, before pronouncing a contrary opinion; but 
we not only recognize their force as authority, but also 
approve of the reasoning by which the conclusions 
reached have been attained. The General Term how- 
ever determined by a divided court that a distinction 
existed between an intent to commit a crime and an 
attempt to commit it, and that the intent might exist 
although the crime was, under the circumstances, im- 
possible of commission, while an attempt could not be 
predicated of any act tending to its perpetration un- 
less the condition was such as to render its commis- 
sion then possible. This conclusion was mainly 
reached by a consideration of the history of legislation 
on the subject in this State, and an inference drawn 
therefrom that the law-making power had theretofore 
recognized a distinction between *‘ attempts’’ and an 
“intent,” as affected by the possibility or impossibility 
of accomplishing the crime intended. Upon that as- 
sumption they have given a construction to section 34, 
Penal Code, which materially circumscribes its plain 
meaning and effect. If the premises assumed by the 
General Term are correct, it cannot be denied but that 
the argument made has some force. But a careful con- 
sideration of the statutes referred to leads us to a dif- 
ferent conclusion in relation to the weight of the legis- 
lative interpretation referred to. By the Revised 
Statutes the crime of grand larceny was defined to be 
‘* the felonious taking and carrying away the personal 
property of another, of the value of more than $25” 
(§ 63, art. 5, tit. 3, chap. 1, pt. 4); and an attempt to 
commit a crime ‘as the doing of any act toward the 
commission of such offense, but failing in the perpe 
tration thereof, or being prevented or interrupted in 
executing the same” (§ 3, tit. 7, chap. 1, pt.4). Under 
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this act it was held that a person who had procured 
certain combustibles, and solicited another to use 
them and fire the buildings of another, was properly 
convicted of the offense of attempting to commit a 
crime, although the person solicited never intended to 
commit the crime, the court saying: ‘* The offense then 
is fully made out, forthe intent to do the wrongful 
act, coupled with the overt acts toward its commis- 
sion, constitutes the attempt spoken of by the statute.” 
McDermott v. People, supra. To the same effect was 
Mackesey v. People, supra, and People v. Lawton, su- 

a. 
mie this condition of the law the Legislature enacted 
chapter 508 of the Laws of 1860, applicable to the city 
and county of New York alone, which contained the 
following sections: *‘ Section 33. Whenever any lar- 
ceny shall be committed in said city and county, by 
stealing, taking and carrying away from the person of 
another, the offender may be punished as for grand 
larceny, although the value of the property taken may 
be less than $25. Attempts under similar circum- 
stances may be punished as for attempts to commit 
grand larceny. § 34. Every person who shall lay hand 
upon the person of another, or upon the clothing upon 
the person of another, in said city and county, under 
such circumstances as shall not amount to an attempt 
to rob, or an attempt to commit grand larceny, shall 
be deemed guilty of an assault with intent to steal, 
and shall be punished as is now provided by law for 
the punishment of misdemeanors. It shall not be 
necessary to allege or prove, in prosecution for an 
offense under this section, any article intended to be 
stolen, or the value thereof, or the name of the person 
so assaulted.” 

In 1862 the above sections were re-enacted by sec- 
tions 2 and 3 of chapter 374 of the laws of that 
year, and made applicable to the whole State, and, 
as a later act covering the whole subject, undoubtedly 
superseded sections 33 and 34 of the act of 1860. 1t will 
be seen that the main feature of these provisions was 
to make the offense of stealing from the person grand 
larceny independent of the value of the property taken, 
or the time or place when the attempt was made. In 
the Consolidation Act of 1882, passed July 1, 1882, sec- 
tions 83 and 34 of the act of 1860 were re-enacted as a 
part of the charter of the city of New York. The le- 
gil effect of this re-enactment was not very important, 
since that city was already subject to the provisions of 
the act of 1862, which provided for the same offenses, 
and it would seem to have had no other office to per- 
form than to bring together in one act the various spe- 
cial provisions of law relating to crimes in such city. 
This act had little effect as a legislative interpretation, 
inasmuch as it was intended merely as a codification 
of existing criminal iavs affecting the city of New 
York, and was immediately superseded by the enact- 
ment of the Penal Code. People v. Jaehne, 103 N. Y. 
182. In 1885, by chapter 524 of the laws of that year, 
the Legislature passed an act requiring the attorney- 
general to prepare and report a bill to repeal the stat- 
utes superseded by the Penal Code and Code of Crim- 
inal Procedure, and, in pursuance of this direction, 
chapter 593 of the Laws of 1886 was reported to the 
Legislature, and passed by it. This chapter provided 
for the repeal of a large number of statutes, among 
which were chapter 508 of the Laws of 1860, and chap- 
ter 874 of the Laws of 1862. In the consideration of 
the questions involved, it must be borne in mind that 
the question to be determined is as to the meaning and 
eflect of section 34 of the Penal Code, and that must 
be done by considering the intent of its authors. This 
Code is the latest statute on the subject, and, what- 
ever its requirements, if they are expressed in piain 
and unambiguous language, are not subject to any rule 
of construction which tends to subvert its plain mean- 
ing and effect. /eople v. Jaehne, supra. Assuming 





that the Legislature of 1862 supposed an attempt to 
commit a crime was not predicable of a condition 
which did not permit of its accomplishment, and 
thought a special law necessary to reach auch cases, it 
would not necessarily follow that the Legislature of 
1881 entertained the same views. The design in 1881 
was to codify the criminal laws of the State, and em- 
brace them all in a single enactment, under a uniform 
system, and it must be assumed that the authors of the 
criminal legislation of that year had considered the ex- 
isting laws on the subject, and had omitted only such 
provisions thereof as they deemed superseded by the 
proposed Code, or as was otherwise repealed. We 
think it must be held under the doctrine of the Jaehne 
Case, that section 1447 of the Consolidation Act was 
repealed by the subsequent adoption of the Penal 
Code, as being inconsistent therewith. In reviewing 
these statutes it seems difficult to resist the conclusion 
that the Legislature of 1862 assumed there were cases 
of an attempt to steal from the person, which were not 
covered by the existing law on the subject. The court 
below have assumed that the only difference discover- 
able was thé alleged fact that, in the case of an at- 
tempt to commit a crime, there must be a possibility 
of committing it to warrant a conviction, and that sec- 
tion 3 of chapter 374 of the Laws of 1862 was intended 
to create the minor offense of an assault with intent to 
steal from the person to cover such cases. Upon these 
assumptions the court has inferred a legislative inter- 
pretation of the then existing law, which it has ex- 
tended to govern the interpretation of the Penal Code 
subsequently enacted. Some force must, undoubtedly, 
be given to the views expressed; but we think they 
are much weakened by a consideration of the condi- 
tions of the pre-existing law, and the subsequent legis- 
lative interpretation. We have been uvable to find 
any authority in this State for the assumption that an 
attempt to commit larceny, previous to 1862, was not 
punisbable under the Revised Statutes, whether the 
commission of the crime was possible or not. On the 
contrary, the cases of Zeople v. Lawton, McDermott v. 
People, and of Mackesey v. People, heretofore cited, 
clearly hold that to convict of an attempt to commit a 
crime, it is necessary to prove only an intent to com- 
mit it by doing some act tending to its perpetration. 
So that, whatever may have been the views of the Leg- 
islature of 1862, they had no support in the condition 
of the pre-existing law. If we refer to the subsequent 
legislation, we shall find most positive proof of the 
sense of the Legislature as to the impropriety and use- 
lessness of section 3 of the act of 1862. In the enact- 
ment of the Penal Code, section 2 of the act of 1862 
was re-enacted, while section 3 was wholly omitted. 
This omission in a codification of the criminal laws of 
the State is entirely unexplainable, except upon the 
theory that, in the minds of the law-makers, that sec- 
tion was unnecessary, because it was covered by other 
sections of the Code. This view is further confirmed 
by the action of the Legislature of 1886, which wholly 
repealed chapters 508 and 374 of the Laws of 1860 and 
1862, upon the ground that they were superseded by 
the provisions of the Penal Code. Whatever therefore 
might have been the views of the Legislature of 1862 
on this subject, we think they have been quite nulli- 
fied and discredited by the later expressions of the leg- 
islative will. It adds much to the force of the views 
expressed that they will cause the law in the city of 
New York to conform to that prevailing in other parts 
of the State, and avoid the unseemly spectacle of un- 
equal punishments for the same offense in different 
parts of the same jurisdiction. People v. Jaehne, su- 
pra. 

The order of the General Term should be reversed, 
and the judgment of the Court of General Sessions af- 
firmed. 

All concur, except Andrews, J., taking no part. 
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INSURANCE BY CONTRACTOR —: INTEREST. 
ALABAMA SUPREME COURT, DEC., 1886. 


COMMERCIAL Fire INSURANCE Co. v. CAPITAL CITY 
INSURANCE Co. 

A contractor agreed to furnish the materials and build a 
house for $2,065, payable in installments as the work ad- 
vanced ‘Ihe building being in progress, he took out a 
policy insuring him “ against loss or damages by fire, to 
the amount of $2,000, builders’ risk.””. He had received 
$1,900 on his contract, and the building was nearing com- 
pletion, but was still in his possession, when it was de- 
stroyed by fire. Held, that he was bound to rebuild, or to 
refund the money received, and he had an insurable in- 
terest. 


PPEAL from Circuit Court, Montgomery county. 
Jobn P. Hubbard, J. 


Troy, Tompkins & London, for appellant. 
Sayre & Graves, for appellee. 


Srone, C. J. It cannot be questioned that to main- 
tain an action such as the present one, there must have 
been, when the policy was taken out, and when the 
loss occurred, such ownership or right as amounts to 
an insurable interest, and the plaintiff must show him- 
self entitled toassert that interest. Lynch v. Dalzell, 
4 Brown Parl. Cas. 481; Sadler's Co. v. Budcock, 2 Atk. 
554; Wilson v. Hill, 3 Metc. (Mass.) 66; 1 Phil. Ins, 59; 
May Ins., §§ 115, 116. Form 16, page 704, Code of 1876, 
is framed for a suit on a policy of insurance. It con- 
tains no averment of property, or insurable interest in 
the plaintiff. In section 2979 of the Code, it is provided 
that ‘any pleading which conforms substantially to 
the schedule of forms attached to this part is sufi- 
cient.””. Form 16 is one of said forms. It must be in- 
ferred that the Legislature treated] the averment, that 
the policy was issued by the insurance company, as 
the equivalent, prima facie, of an averment that the 
assurea owned an insurable interest in the property. 
Each count in the complaint is sufficient, and the de- 
murrer to it was rightly overruled. 2 Brick. Diy. 344, 
345. 

On May 26, 1884, T. J. Holt, a builder and contractor, 
entered into a written agreement with Mrs. Barrett, 
by which he bound himself to furnish the materials 
and build a house for her, according to certain plans 
and specifications, the house to be completed by Octo- 
ber 1, 1884, with stipulated forfeiture in case the house 
was not finished by the agreed time. Mrs. Barrett 
promised and agreed to pay Holt, for so building the 
house, ** $2,065, which pay ments are to be made in in- 
atallments as the work progresses, but she shall re- 
serve at least $300 of suid money until after the full 
completion of said house.’”” On August 11, 1884, the 
building being in progress, Holt, the contractor, took 
out a policy in the Commercial Fire Insurance Com- 
pany, insuring the building against damage by fire in 
the sum of $2.000, and for two months, extending to 
Uctober 10, 1884. The policy, by its terms, insures 
Holt, bis representatives and assigns, “against loss or 
damage by fire, to the amount of $2,000, builders’ risk, 
on the frame storehouse and dwelling, now in process 
of erection,”’ describing its locality. The house was 
nearing completion, and Mrs. Barrett bad paid Holt 
near $1,900 on his contract, when, on September 15, 
1884, it was totally destroyed by fire. On August 30, 
1884, after Mrs. Barrett had so made the advance pay- 
ments to Holt, she took out a policy from the Capital 
City Insurance Compr ay, insuring said house to her 
for the term of twelve months, “ against loss or dam- 
age by fire to the amount of $2,000, permission granted 
to complete the construction of said building and 
fences. Loss. if any, payable to the Home Building 
and Loan Association, as its interest may appear.” 
The house, when destroyed, was still in the possession 








of the contractor, not having been delivered up to Mrg, 
Barrett. On the foregoing facts, it is contended for 
appellant that Holt had no insurable interest in the 
property, and that this action cannot be maintained. 
After the fire, the policy issued by the Commercial 
Fire Insurance Company was assigned and transferred 
by Holt to Mrs. Barrett, and by her to the Capital 
City Insurance Company. The latter company brings 
this suit on said policy. We are not informed on what 
consideration these assigiments were made.  Pos- 
sibly Holt’s transfer was made in exoneration of an 
asserted liability resting on him to rebuild the house 
the first not having been completed and delivered to 
Mrs. Barrett. Possibly the Capital City Insurance 
Company paid the loss to Mrs. Barrett, or to her ap- 
pointee, and she, in consideration thereof, transferred 
to it the policy sued on in this action. If these sur- 
mises be true, thisis but a contest between the two 
insurance companies as to which shall bear the ulti- 
mate loss. 

“ It may be said generally,” says May in his work on 
Insurance (§ 76), speaking of what will constitute an 
insurable interest, *‘ that while the earlier cases showa 
disposition to restrict it to a clear, substantial, vested, 
pecuniary interest, and to deny its application toa 
mere expectancy without any vested right, the ten- 
dency of modern devisions is to relax the stringency 
of the earlier cases, and to admit to the protection of 
the contract whatever act, event or property bears 
such a relation to the person seeking insurance that it 
cun be said with a reasonable degree of probability to 
have a bearing upon his prospective pecuniary condi- 
tion, * * * Yet such aconnection must be estab- 
lished between the subject-matter insured, and the 
party in whose behalf the insurance has been effected, as 
may be sufficient for the purpose of deducing the exist- 
ence of aloss to him from the occurrence of an injury to 
it.’”’ And in section 80, the same author says: ** Whoever 
may fairly be said to have a reasonable expectation of de- 
deriving pecuniary advantage from the preservation of 
the subject-matter of insurance, whether that advan- 
tage inures to bim personally or as the representative of 
the rights or interests of another, has an insurable in- 
terest. * * * That the person may suffer loss isa 
suflicient foundation for his claim to ap insurable in- 
terest.’””, Wherever property, either by force of law, or 
by the contract of the parties, is so charged, pledged 
or hypothecated that it stands as a security for the 
payment of a debt, or the performance of a legal duty, 
each of the parties, the owner of the lien, and the per- 
son against whuse property it exists, has an insurable 
interest in the property. The one, that the security 
shall remain sufficient; the other, that it may be kept 
unimpaired, and the property restored to bis use or 
enjoyment in whole or in part, after the incumbrance 
is relieved. And each may iusure his separate inter- 
est at one and the same time, without incurring the 
imputation of double insurance, provided the applica- 
tions and policies are the individual and separate acts 
ofeach. May Ins., §§ 80-87, inclusive; 1 Arn. Ins. *229 
et seq.; Fland. Ins. 342 et seq.; dnsurance Co. v. Law- 
rence, 2 Pet. 25; Insurance Co. v. Stinson, 103 U. 8. 25; 
4 Field Briefs, 282 et seq.; Jusurance Co. v. Robert, 9 
Wend. 404; Tyler v. Insurance Co., 12 id. 507; Cone v. 
dnsurance Co., 60 N. Y. 619; Sturm v. Jnsurance Co., 683 
id. 77; Harvey v. Cherry, 76 id. 436; Cumberland Bone 
Co. v. Andes Jus. Co., 64 Me. 466; Hough v. Jnsurance 
Co., 36 Md. 400; Jnsurance Co. v. Coates, 14 id. 285; n- 
surance Co. v. Hall, 15 B. Monr. 411; Juswrance Ce. v. 
Clancey, 9 Ill. App. 1387; Carter v. Jnsurance Co., 2 
Iowa, 287. In the last case it was said: “Any interest 
is insurable, if the peril against which insurance is 
made would bring upon the insured, by its immediate 
and direct effect a pecuniary loss.” There are cases 


in the books where persons having only a lien on prop: 
erty to secure the payment of money due them, have, 
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with their own means and in their own names, taken 
insurance on such property, the lienor having uo par- 
ticipation or agency in procuring the insurance, and 
not being in any manner provided for in the policy. 
Property insurance being only a contract of indemnity 
personal to the assured, it is held that destruction of 
the property and payment of the loss does not inure to 
the benefit of the debtor who has pledged the security. 
It leaves the debt still subsisting, unaffected by the 
payment of the loss. The reasons assigned are that the 
debtor paid nothing for the insurance, did not solicit 
it, and the policy makes no provision for his indemni- 
fication. In such cases the debt remains in full force 
and collectible the same as if nothing had been paid 
on the policy. White v. Brown, 2 Cush. 412; King v. 
Insurance Co.,7 id. 1; 4nsurance Co. v. Boyden,9 Al- 
len, 123; Cushing v. Thompson, 34 Me. 496; Jisurance 
Co. v. Woodbury, 45 id. 447; Hadley v. dnsurauce Co., 
55 N. H. 110; Stéele v. Insurance Co., 17 Penn. St. 290; 
Ely v. Ely, 80 Tl. 532; Althorf v. Wolfe, 22 N. Y. 355; 
Hammer vy. Johnson, 44 Ill. 192. See also Jnsurance 
Co. v. Mazange, 22 Ala. 168; Alliance Mar. Assur. Co. 
v. Louisiana St. Ins. Co., 8 La.1; King v. Preston, 11 
La. Ann. 95; Clinton v. Jnsurance Co., 45 N. Y. 454; 
Henson v. Blackwell, 4 Hare, 434. It cannot be denied 
however that in cases of this character the creditor 
realizes double satisfaction —a result somsewhat op- 
posed to sound commercial morality. 

Another principle however is gaining foothold, which 
may be considered the natural outgrowth of the seem- 
ing hardship of the double satisfaction mentioned 
above. It recognizes the fact that the two interests, 
such as that of mortgagor or lienor on the one side, 
and mortgagee or lienee on the other, and all kindred 
relations, are each separately insurable. It treats the 
insurance obtained on property thus held, when there 
are no stipulations to the contrary, as simply an insur- 
ance of the interest of the party who obtains the pol- 
icy, and in no broader sense an insurance of the prop- 
erty. Hence, when one holding property in mortgage, 
pledge or hypothecation, as security merely, obtains 
insurance upon it, he simply strengthens his security, 
and obtains indemnity against its impairment by the 
casualty insured against. The insurer in such case is 
held to be a guarantor, or indemnifier of the insured, 
that the debt or duty shall not become lost or forfeited 
by the destruction of the security or pledge. If the 
debt be paid, or duty performed, then even a destruc- 
tion of the property insured gives no right of action 
against the insurer. And if in case of fire the insurer 
indemnifies the assured by paying the loss, such in- 
surer thereby becomes subrogated to the rights of the 
creditor or lienee against the debtor, and may compel 
payment, in reimbursement of the loss it had paid. 
In the case of Jnsurance Co. v. Woodruff, 26 N. J. 
Law, 541, a case before the New Jersey Court of Er- 
rors and Appeals, this precise question was considered 
in avery important case. The court said: ‘‘A mort- 
gagor and mortgagee may both insure their respective 
interests in the same building. The mortgagee insures 
his debt; and if before the policy expires the debt is 
paid, from that time the policy ceases to have any 
operation. The mortgagor has no interest in such a 
policy. 1f the property is destroyed by fire, the in- 
surer, upon paying the insurance, is entitled to an as- 
signment of the mortgage, if the money paid amounts 
to the sum secured by the mortgage. If it is less then 
he has an equitable lien upon the security in the hands 
of the mortgagee, to the extent of the insurance money 
80 paid.” 

The case of North British, etc., Ins. Co. v. London, 
etc., Ins. Co.,5 Ch. Div. 569, was decided in 1877. It 
was a great case. Great by reason of the amount in- 
volved, and great because it was heard hefore the lord 
justices of the High Court of Justice of England. The 
facts were that Barnett & Co. were wharfingers, and 





dvuing a storage business at Rotherhithe. The measure 
of their liability for merchandise stored with them 
was, by custom of trade, precisely that of common 
carriers. They were insurers against all casualties, 
save those resulting from the act of God, or public 
enemies. All merchandise stored with them was fully 
covered by insurance policies, issued by various insur- 
ance companies to them, their interest being described 
in the policies as ‘the assured’s own, in trust or on 
commission, for which they are responsible.” The 
North British and Mercantile Insurance Company had 
issued to them one of these policies, which was of force 
at the time ‘of the loss hereafter described. Rodo- 
canachi & Co., merchants, had stored with Barnett & 
Co. merchandise worth £40,000 sterling, on which they 
had partial insurance in their own favor as mercbants. 
The London, Liverpool and Globe Insurance Com- 
pany had issued one of the policies to Rodocanachi & 
Co. The merchandise was destroyed by fire, not the 
act of God, nor of the public enemy, and the insurers 
of Barnett & Co, fully indemnified them for the loss, 
who thereupon paid Rodocanachi & Co., their share 
of the loss. This suit was then brought by one of 
the insurers of Barnett & Co., which had aided 
in paying their loss, against the London, Liverpool 
and Globe Insurance Company to compel the lat- 
tex company to make contribution. The prayer 
of the bill was denied: The principle of the decision 
may be gathered from the following language, ex- 
tracted from the opinions in the cause. The lord jus- 
tice said: ‘* There may be cases where, although two 
different persons insured in respect of different rights, 
each of them can recover the whole, as in the case of 
mortgagor and mortgagee. But wherever that is the 
case, it will necessarily follow that one of these two 
has a remedy over against the other, because the same 
property cannot in value belong at the same time to 
two different persons. Each of them may have an in- 
terest which entitles him to insure for the full value, 
because, in certain events, for instance, if the other 
person become insolvent, it may be he would lose the 
full value of the property, and therefore would have in 
law an insurable interest; but it must be that if each 
{has the right to) recover the full value of the property 
from their respective offices with whom they insure, one 
office must [in the nature of things] havea remedyagainst 
the other. I think whenever that is the case the com- 
pany which has insured the person who has the remedy 
over, succeeds to his right of remedy over, and then it is 
a case of subrogation.’”’ To the same effect are the fol- 
lowing authorities: Jnsurance Co. Tyler, 16 Wend. 
885; Jn re Kip v. Insurance Co., 4 Edw. Ch. 86; Eacel- 
sior Fire Ins. Co. v. Royal Jns. Co., 55 N. Y. 343; 
Honore v. /nsurance Co., 51 Ll. 409; Jusurance Co. v. 
Boomer, 52 id. 442; /nsurance Co. v. Foster, 96 id. 121; 
Godsall v. Boldero, 9 East, 72. May, in his excellent 
work on Insurance (§ 457 and note), scarcely gives his 
full assent to the doctrine stated above, when applied 
to cases of mere contract liability to answer over. We 
think however that the principle stands on impregna- 
bie grounds, and will follow it. 

It is certainly true that the contract between Holt 
and Mrs. Barrett rested on what are called in the 
books “‘ independent covenants.’’ He was not required 
to wait until the entire work was completed before 
demanding his pay; at least before demanding all ex- 
cept $300 of the entire price. Davis v. Preston, 6 Ala. 
83; Terry v. Duntze, 2 H. BI. 389; Cunningham v. Mor- 
rell, 10 Johns. 203; Richardson v. Shaw, 1 Mo. App. 234. 
Cunningham v. Morrell, departs from Terry v. Duntze 
in one particular not material to this case. Partridge 
v. Forsyth, 29 Ala. 200, is relied on as showing — First, 
that the contract in the present case was not an entire 
one; and second, that Holt had no insurable interest, 
and therefore there can be no recovery. Partridge v. 
Forsyth did not present its points very salieutly. Ex- 
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amining the report of that case it cann»t fail to be 
seen that the appellee obtained in the tvial court all 
his testimony entitled him to, if not more. The ques- 
tion of merit presented in this court was whether 
there was any testimony tending to disprove the ea- 
tirety of the contract. We held there was; and there 
being no error in the rulings of the court on this ques- 
tion the judgment of the trial court was affirmed. As 
we have said, that case presented the single inquiry, 
whether Forsyth’s completion of the building was a 
condition precedent to his right to demand compensa- 
tion as the work progressed; and we ruled there was 
some testimony tending to disprove such term of the 
contract. Whether Forsyth, the contractor, was un- 
der a corresponding, independent covenant to rebuild, 
complete and deliver the house after the burning, was 
neither presented, decided nor considered. 

The real question in this case is whether Holt, at the 
time of the fire, had an insurable interest in the build- 
ing. That depends on another inquiry—was he bound 
under his contract to rebuild the houses in the event of 
its destruction before completion and delivery, or 
failing to do so, was he bound to refund to Mrs. Bar- 
rett the money she had paid him? In discussing this 
question, we may treat the Capital City Insurance 
Company and Mrs. Barrett as one, and the Commer- 
cial Fire Insurance Company and Holt as one. Or we 
may ignore both policies of insurance, and treat the 
contention as a suit by Mrs. Barrett against Holt, to 
recover damages for not building and completing the 
house according to the plans and specifications. If she 
could recover in such suit, then Holt’s liability to her 
constituted an insurable interest in him, and the pres- 
ent action is maintainable. There are cases which 
hold, that when a ship-builder contracts to build or 
repair a ship, and furnish the materials at an agreed 
price, but to be paid in installments as the work pro- 
gresses, the ship becomes the property of the employer, 
pro tanto, as the payments are made. Wood v. Bell, 
decided in Queen’s Bench, 5 El. & BI. 772, and in the 
Court of Exchequer, 6 id. 355; 34 Eng. Law & Eq. 178; 
Woods v. Russell, 5 Barn. & Ald. 942; Clarke v. Spence, 
4 Adol. & E. 448. These however were cases where the 
ship-builder had become bankrupt, and the question 
was whether the employer, whose money had probably 
procured the materials and paid for the labor, should be 
remitted to the status of a general creditor. They were 
cases of hardship, and the rulings sustained the claims 
of the employers. Soin the case of Menetone v. Athaies, 
3 Burr. 1592, the question arose on the repairs of a ship, 
where the ship was burned in dock before the repairs 
were completed. Lord Mansfield ruled that the owner 
was liable for the work which had been done before 
the ship was burned. A distinction may perhaps be 
drawn between a claim for repairs, and the claim for 
the construction of an entire ship. So in Chitty on 
Contracts (8th Am. ed. *494) is this language: ‘The 
destruction of work by an accidental fire, or other mis- 
fortune, before it is finished or delivered, does not de- 
prive the workman of his right to remuneration to the 
extent of the work performed, unless, by the express 
and uniform custom of the particular trade, no pay- 
ment is to be made until the work is completed and 
delivered.’”” The author cites in support of the first 
principle the case of Menetone v. Athawes, supra, aud 
in support of the exception another ruling of Lord 
Mansfield, found in Gillett v. Mawman, 1 Taunt. 137. 
In the latter case a printer had bound himself to print 
and deliver a number of copies of a book, had com- 
pleted and delivered a part, when the residue, in an 
incomplete state, were burned. He sued to recover 
for the copies delivered, and it was ruled he could not 
recover. It is doubtful if this ruling can be vindicated, 
unless the books delivered in part performance had 
been restored to the printer. In Andrews v. Durant, 
11 N. Y. 35, the foregoing cases were reviewed, and the 








doctrine ably discussed by Judge Denio. He dissented 
from them entirely, as declarative of a general prin- 
ciple, and fortified his opinion with an ample array of 
authorities. Hesaid: ‘In general, a contract forthe 
building of a vessel or other thing not yet in esse, does 
not vest any property in the party for whom it ig 
agreed to be constructed, during the progress of the 
work, nor until it is finished and deiivered, or at least 
ready for delivery, and approved by such party. And 
the law is the same though it be agreed that pay meuts 
shall be made to the builder during the progress of the 
work, and such payments are made accordingly.” And 
the following cases fully sustain the doctrine asserted 
by Judge Denio: Mucklow v. Mangles, 1 Taunt. 318; 
Adams v. Nichols, 19 Pick. 275; Boyle v. Canal Co., 2 
id. 381; Laidler v. Burlinson, 2 Mees. & W. 602: Mer- 
ritt v. Johnson, 7 Johns. 473; Johnson v. Hunt, 1 
Wend. 135; Gregory v. Stryker, 2 Den. 628; Hallterline 
v. Rice, 62 Barb. 593; Scull v. Shukespear, 75 Penn. St. 
297; Philadelphia v. Brooke, 81 id. 23; West Jersey R. 
Co. v. Trenton Car-Works Co., 32 N. J. Law, 517; El- 
liott v. Edwards, 35 id. 265; 36 id. 449; Williams v. Jack- 
man, 16 Gray, 514; Wright v. Tetlow, 99 Mass. 397; 
Green v. Hall, 1 Houst. 506; Cowgill v. Ford, 2 id. 164; 
Steamboat Co. v. Scudder, 2 Black, 372; 1 Benj. Sales 
(4 Am. ed.), $$ 408-413. It will be seen by comparing 
the authorities cited above that the American rule 
differs from the English. We think those on this side 
of the Atlantic rest on a much sounder basis, and we 
will follow them. The house not having been finished 
nor delivered by Holt to Mrs. Barrett, its destruction 
was bis loss. He therefore had au insurable in- 
terest. 
Affirmed. 


CLopTon, J., not sitting. 
secctinnianeciiipcmmninne 


TAXATION — EXEMPTION — CONSTITU- 
TIONAL LAW. 


KENTUCKY COURT OF APPEALS, OCT. 9, 1890. 


CLARK ¥. LOUISVILLE WATER Co. 

A statute of Kentucky provides that the Louisville Water 
Company shall furnish water for fire protection; and that 
since the stock of said company is owned by the city it is 
exempted from the payment of all taxes. Constitution of 
Kentucky, article 13, section 1, provides that * no man or 
set of men are entitled to exclusive separate public 
emoluments or privileges, but in consideration of public 
services.” Held, that such exemption was unconstitu- 
tional since the city owned the stockin its private, and 
not in its governmental, capacity, and the obligation to 
furnish water without charge was merely a service ren- 
dered by the city to itself. 

PN mig: from Louisville Law and Equity Court. 

“To be officially reported.”’ 


Helm & Bruce, for appellant. 


Wm. Lindsay, Lane & Burnett, and T. L. Burnett, 
for appellee. 


Hout, J. The real estate and improvements thereon 
of the appellee, the Louisville Water Company, were 
assessed for State and county taxes for the year 1887, 
at the value of $2,215,000. The taxes amount to $11,371 
and some cents; and the tax-bills therefor being in the 
hands of the sheriff, and he about to seize and sell 
thereunder certain property of the appellee in use in 
its business, it, by this suit, enjoined him from so do- 
ing, the principal ground upon which it claims relief 
being that its property is by law exempt from assess- 
ment and taxation. This claim is based upon an act 
of the Legislature of April 22, 1882, and which reads as 
follows: ‘ (1) That it shall be the duty of the Louis- 
ville Water Company to furnish water to the public 
fire-cisterus, and public fire-plugs or hydrants, of the 
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city of Louisville for fire protection free of charge. (2) 
The sinking fund of the city of Louisville, being the 
owner of the stock of the Louisville Water Company, 
said water company, by virtue thereof, is the property 
of the city of Louisville; therefore the Louisville 
Water Company is hereby exempted from the pay- 
ment of taxes of all kinds, of whatever character, 
State, municipal and special.’” Upon the hearing in 
the lower court, the appellee moved to make the tem- 
porary injunction, which had been granted, perpetual ; 
while the appellant, inasmuch as the property of the 
company in use cannot be seized and sold, thus de- 
priving the local public of the benefits derived from it, 
moved that it be compelled by rule to pay the taxes 
into court, or failing to do so, that its property be 
placed in a receiver’s hands, until enough should be 
realized to pay them. This relief was also asked in the 
answer, to which ademurrer was sustained. The mo- 
tion of the appellant was overruled, and the injunction 
perpetuated, the court not only holding that the prop- 
erty of the company could not be seized and sold, but 
that it was not liable for the taxes. The constitution- 
ality of the act, supra, is involved. It is claimed for 
the company that it has a vested right to the exemp- 
tion, resting in contract; that by the passage of the 
act of the Legislature, and its acceptance by the com- 
pany, a contract was entered into which entitles it to 
the exemption. As such a privilege is in derogation of 
the common right; as the exemption of one person 
from taxation places an additional burden upon the 
other tax payers of the State, it will not be presumed, 
but must appear by clear grant. It is true, as has often 
been said, that exemption is the exception and not the 
rule. Upon the other hand however, where the Legis- 
lature clearly grants this privilege or attempts to do 
80, its action must be presumed constitutional. As the 
language of the act in this case is plain, it becomes the 
delicate duty of this court, keeping in mind the pre- 
sumption in favor of legislative action, to determine 
whether in its enactment the Legislature has gone be- 
yond the constitutional limit. The first section of our 
Bill of Rights (Const. Ky., art. 13, § 1) provides that 
“no man, or set of men, are entitled to exclusive, sepa- 
rate public emoluments or privileges from the com. 
munity, but in consideration of public services.’’ The 
appellant contends—First, that if it were true the Leg- 
islature was moved to the passage of the act upon the 
idea of the rendition of a public service, yet that in fact 
the company renders no such public service as the 
Constitution contemplates; and second, that this was 
not the reason for its enactment, and that it is alto- 
gether unsupported by any valid consideration, or such 
as the Constitution recognizes. We shall pass by the 
question whether the rendition of a local public ser- 
vice, as to furnish the city of Louisville with water, is 
a valid consideration for an exemption from State 
taxation, thereby imposing an additional burden upon 
all the balance of the people of the State; or whether 
it isa governmental duty of the State to furnish to a 
city water for fire protection and sanitary purposes 
free of charge, either by direct taxation upon all the 
people of the State, or indirectly by an exemption 
from taxation in favor of the one doing so, and if so, 
being therefore a valid consideration for such an ex- 
emption. This is a question as to which there is a dif- 
ference of opinion; and in view of the conclusion we 
have reached as to the second position taken by the 
appellant, itis unnecessary to consider it. We think 
it evident that the furnishing of water by the company 
to the city for fire protection free of charge was not 
what induced the passage of the act. Its recitals, aside 
from the express statement in it of the reason, make 
this quite plain. It says: ‘‘The sinking fund of the 
city of Louisville being the owner of the stock of the 
Louisville Water Company, and said water company, 
by virtue thereof, is the property of the city of Louis- 





ville; therefore the Louisville Water Company is 
hereby exempted from the payment of taxes of all 
kinds of whatever character, State, municipal and 
special.’’ According to the legislative recital, the sink- 
ing fund of the city owns the entire stock of the water 
company. There is nothing in the record showing 
otherwise, and it must therefore be assumed to be 
true. While the sinking fund department is a separate 
corporation from that of the city proper, yet it is 
merely the money-making branch of the municipal 
government. It has charge of its funds and its invest- 
ments, whether in bank, railroad, water company 
stocks, or other valuable and money-making securi- 
ties. We see therefore that the property and rights of 
the water company belong to the rity. While there- 
fore the act recites that it shall be the duty of the 
water company to furnish water to the public fire-cis- 
terns and public fire-plugs or hydrants of the city for 
fire protection, yet this could not have been the con- 
sideration that induced the passage of the act, since it 
made no difference to the city whether a million of 
dollars or a penny might be paid for this service, be- 
cause if was the owner of the rights and property of 
the water company, and it would therefore be but a 
payment to itself. It cannot be supposed therefore 
that the Legislature intended to relinquish over $10,000 
of taxes annually in consideration that the city would 
not charge itself for water furnished by itself. 

It is useless to inquire why the act declared that the 
water company should furnish water to the city free 
of charge. Perhaps, as suggested by counsel, it was 
merely to avoid the trouble of keeping an account be- 
tween the sinking fund department and the city 
proper. The reason which induced the attempted 
granting of the exemption must therefore have been, 
as indeed the act recites, that the sinking fund of the 
city, or in other words the city itself, owned all of the 
water company stock. It says: ‘The sinking fund 
of the city of Louisville being the owner of the stock 
of the Louisville Water Company, and said water com- 
pany, by virtue thereof, is the property of the city of 
Louisville, therefore the Louisville Water Company is 
hereby exempted from the payment of taxes of all 
kinds of whatever character, State, municipal and 
special.’’ We have therefore an express recital by the 
Legislature of its reason for the attempted exemption; 
and that this was the trueand only one is confirmed 
beyond question by the other recitals of the act. The 
question therefore is, did the fact that the sinking 
fund, or in other words the city, owned the water 
company stock, constitute a valid consideration for the 
exemption? A municipal corporation has a double 
character. In one it acts strictly in its governmental 
capacity. In the other for the profit or convenience 
of its citizens. Considered in the latter light it occu- 
pies the attitude of a private corporation merely, while 
in the former it is an arm of the State government ora 
part of its political power. Itis an imperium in im- 
perio. The property necessary to the exercise of those 
duties which are strictly governmental is exempt from 
taxation, but this is not so of that which is held by 
the municipality for the comfort of its citizens, indi- 
vidualiy or collectively, or for money-making purposes 
merely. While the sinking fund of the city of Louis- 
ville is a distinct corporation, yet it is owned by the 
city, and merely controls its funds. It discharges no 
governmental duties, and was created merely to make 
money for thecity. It may invest the funds in stocks of 
any character, if they are likely to bring good returns, 
like any other private corporations. It will hardly be 
contended, that if it were to invest surplus money ina 
private manufacturing company, the Legislature could 
constitutionally exempt that company from taxation. 
In short, the city in its private, and not its govern- 
mental, character, owns the stock and property of the 
water company, and this ownership is not necessary 
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to the execution of its duties as a political or govern- 
mental power. This being so, it stands upon the same 
footing as would any individual or body of persons if 
like privileges had been conferred upon them, and 
cannot be constitutionally exempted from State taxes, 
save in consideration of public services. The fact that 
the furnishing of water may incidentally protect from 
fire the public buildings of the State will not support 
the exemption. The privilege was not conferred, as 
the Legislature declared, and as we have otherwise 
shown, for governmental purposes, but merely for a 
reason, which will not support it. It arose out of con- 
sideration relating to the private and pecuniary advan- 
tage of the city, and in which the State at large had 
no interest. It was said in Bailey v. City cf New York, 
3 Hill, 589: ‘* But if the grant was for the purposes of 
private advantage and emolument, though the public 
may derive a common benefit therefrom, the corpora- 
tion [the city], quoad hoc, is to be regarded as a pri- 
vate company. It stands on the same footing as would 
any individual or body of persons upon whom the like 
special franchises had been conferred.’’ If it be said 
that the exemption should be upheld if it be in fact 
supported by any valid consideration, although the re- 
cited one be invalid, we reply that the real considera- 
tion, and the one which moved the parties to the 
transaction, is to be regarded. The one acted upon by 
the Legislature, and expressed in the act, and whicb 
must have been understood by the city, was the simple 
fact that it owned the stock in the water company. 
This was not a valid consideration, and we have al- 
ready seen that mere incidental protection of the 
public buildings does not aid the matter. The so-called 
contract was therefore void at its inception. Instead 
of being impaired in any way forbidden by law, it 
never had any existence; and it seems to us well that 
we feel at liberty to so declare, because we have a gen- 
eral law taxing water companies, and if one company 
be exempt, that of any other city has an equal right to 
ask the privilege. A statute exempting one is certainly 
open to the objection of impolicy, if indeed it be not 
such an unequal and partial legislation as is forbidden 
by law. The appellee by this suit came into court 
asking equitable relief by injunction or the exer- 
cise of an extraordinary remedy. Asking equity it 
may well be required first to do equity; and being in 
court and liable for the tax, and the chancellor being 
in possession of the case, while its property in use in 
its business could not be seized, it should have been 
required to pay the taxes into court, or failing to do 
so within a reasonable time the management of it 
should have been intrusted to a receiver until enough 
was realized to pay them, and the costs of the proceed- 
ing. Lowisville Water Co. v. Hamilton, 81 Ky. 517. 

The judgment is reversed, and cause remanded, 
with directions to render a judgment as above indi- 
cated. 


Pryor, J. (dissenting). In determining the consti- 
tationality of the act in question it is only necessary 
to consider sections land 2. Section 1 provides: ‘*That 
it shall be the duty of the Louisville Water Company 
to furnish water to the public fire-cisterns, and public 
fire-plugs or hydrants, of the city of Louisville for fire 
protection free of charge. Sec. 2. The sinking fund 
of Louisville being the owner of the stock of the Louis- 
ville Water Company, the said water company, by 
virtue thereof, is the property of the city of Louisville, 
therefore the Louisville Water Company is hereby ex- 
empted from the payment of all taxes of all kinds of 
whatever character, State, municipal and special.”’ It 
is the settled doctrine of this State that no exemption 
of one’s property from taxation is valid where like 
property of another is taxed, unless the exemption 
proceeds from the consideration of public service. 
Such legislation, in the absence of this consideration, 








is in direct violation of the Bill of Rights that prohip. 
its the granting of such a special immunity. Nor can 
it be maintained that the public service constituting 
the consideration for the exemption must be for the 
discharge of a duty for which an appropriation from 
the State treasury might be made, or that the public 
service should directly benefit the whole people of the 
State. If this be the correct rule, seminaries of learn. 
ing, and all charitable institutions, could receive no 
support in the way of legislative exemption. It is not 
necessary however to review the cases on this subject, 
as the opinion of the majority of the court is based 
upon the idea that no consideration exists in this case 
for the exemption, and I[ shall therefore consider this 
question alone, being satisfied after a careful consid- 
eration of the record, that the exemption of the water 
company is not only valid, but was an act of justice 
and right on the part of the law-making power to the 
tax payers of the city of Louisville. It is admitted, or 
if not the fact exists, that the water company received 
payment for furnishing the water to these public fire- 
cisterns and fire-plugs up to the year 1882, and then the 
act was passed making the exemption. The city of 
Louisville purchased all, or nearly all, of the stock of 
the water company, and was, at the time the exemption 
was made, the sole owner of the property, with the ex- 
ception of one or two shares of the stock. It is there- 
fore argued, that because the city owned the entire 
stock, it was immaterial whether it received a penny 
or thousands of dollars for furnishing this water. It 
was but a charge in the first place to the city, and then 
a payment back to it of the money expended, and for 
that reason the supply of water for public purposes 
could not have constituted the consideration for re- 
lieving the company from taxation; and the only mo- 
tive inducing the Legislature to grant the privilege 
consisted in the fact that the city owned the water 
company, as recited in the second section of the 
act. 

It is further argued, and so adjudged, in the princi- 
pal opinion that the city can only be regarded asa 
stockholder in a private corporation, and not as the 
owner of this stock in its governmental capacity. The 
city of Louisville contains nearly two hundred thousand 
inhabitants, and has within its corporate limits public 
buildings belonging to the Federal government, and 
its own court buildings, and other property necessary 
to the conduct of State affairs. It acquired the stock 
of the water company from revenues collected from 
the tax payers within its limits, and made expenditures 
of iarge sums of money for that purpose that when 
invested for both public and private use is now sought 
to be made liable for taxes by the collecting officer, 
with the legislative exemption remaining in full force. 
It is not the water company or the sinking fund that 
is called on to pay these back taxes, amounting now to 
near $70,000, but the tax payer of the city represented 
in name only by the two corporations. The tax payer 
has been already taxed to enable the city to make the 
purchase of the water company, or to pay for the stock 
in the corporation, and after being taxed for that pur- 
pose, is again taxed for the water he drinks and uses 
ou his premises, receiving no other compensation what- 
ever, except this convenience that becomes a necessity 
in every densely-populated city. A plain distinction 
exists therefore between a private company furnish- 
ing water to the city and its population at certain speci- 
fied rates, and the city taxing the property-owner in 
order that he may obtain water for his own use, and 
then applying the right to the use in part to the pro- 
tection of the public property located within the city, 
for if taxed for more than will supply the city, the ad- 
ditional tax finds its way to the sinking fund for the 
payment of the debts of the municipality. Nor is the 
protection afforded the public or the public buildings 
of the city merely incidental, as the act of April 22, 
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1882, makes it the duty of this corporation to furnish 
the water to tbe public fire-cisterns, and public fire- 
plugs or hydrants, free of charge. If this water com- 

y therefore, owned by the city, should refuse or fail 
to furnish this water, and a public building is destroyed 
by fire by reason of this neglect, it is evident the 
company would be responsible for the loss. A public 
duty is required to be performed for which an action 
would lie for a failure to discharge it, and still it is in- 
sisted that the reason prompting the Legislature to 
make the exemption was because the city of Louisville 
in fact owned the stock of the corporation. I have no 
doubt but such was the inducement, and why? Be- 
cause the tax payer had assumed heavy burdens to ob- 
tain the stock, and a portion of those burdens being 
used by the city for the protection of both public and 
private property it was thought both equitable and 
proper that the exemption should be made. The city 
has assumed a duty that not only affords incidental 
protection, but by the express terms of the charter, it 
is made obligatory on the city te discharge that duty, 
and in the very next section following the exaction of 
the duty, is the recital, that as the city owns the stock 
the water company is exempt from taxation. Where 
there is an exemption, we look to the act to see if 
there is a public service to perform, and if none, the 
exemption must be held invalid. If there is such a 
consideration, the statute must stand, however im- 
politic the legislation may be. After the exaction of 
this duty and its full performance by thecitv the col- 
lector of taxes, in behalf of the State, !evied on the 
property of the water company for the State taxes; 
levied this tax writ upon property that the citizen had 


- been taxed to purchase in order to supply an absolute 


want, that he is again taxed for as the water enters his 
dwelling, and required tc maintain by taxation, under 
the power of the municipal government to maintain 
the existence of the water-works for the purpose of 
performing a public duty imposed by the act under 
consideration. It seems to me neither just nor equita- 
ble to consider the municipality as the owner of a pri- 
vate corporation when attempting to impose such taxa- 
tion on the tax payer, who is the real party to this ac- 
tion, and who receives nothing but the water he uses 
and drinks in the way of private gain. The Legislature, 
viewing the question in this light, granted the exemp- 
tion, and to make it binding on the State, at least so 
long as it stands unrepealed, required the performance 
of a public duty that the city has never failed to dis- 
charge. The Supreme Court, in 115 U. S. 691, in the 
Case of Louisville Gas Co., held that the distribution 
of gas in densely-populated districts was a matter of 
which the public could assume control, and supplying 
it for public and private use was such a public service 
as authorized the grant of the exclusive privilege. The 
same doctrine was recognized by that court in the 
Case of New Orleans Water-Works Co., 115 U.S. 674. 
Why the S:ate may not impose upon a municipality 
the performance of a service for the public good, I am 
unable to perceive. It is but a subordinate agency of 
the State government. Here the entire expense of fur- 
nishing water is placed upon the tax payer of the city, 
and this is proper because they are the real bene- 
ficiaries; but the Legislature, knowing the oppressive 
burdens that pertain to the administration of munici- 
pal government in the imposition of taxes, has at- 
tempted to aid the tax payer by releasing the State 
taxes upon a consideration resulting in the public 
good, and fora failure to comply with, or continue the 
consideration prompting the exemption if loss should 
occur, a legal liability would at once arise to discharge 
which aresort to the tax payer must be again had. 
There can be no constitutional inhibition to such leg- 
islation, and to assign another motive on the part of 
the Legislature for the exemption than the considera- 
tion expressly stated in the act, is no argument against 





its validity, or a sufficient reason for declaring the act 
of exemption unconstitutional and void. 

I am therefore unwilling to impose upon the tax 
payer the sum of $75.000 in the way of back taxes, in 
the face of a legislative exemption standing unrepealed, 
based upon a sufficient consideration, and made with 
a view of affording that legislative aid to the tax payer 
upon his performing a public service. 


—_——_ ->—__—_ 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

INSURANCE — MUTUAL BENEFIT — CHANGE OF BENE- 
FICIARIES—DEATH OF MEMBER.—The constitution of a 
benefit society provided thut a member might change 
his beneficiary by surrendering his certificate to the 
reporter of his lodge, who should forward it to the sn- 
preme reporter of the society, and that the latter 
should then cancel it and issue a new one, payable to 
the beneficiary designated. A certificate was surren- 
dered in the manner prescribed, designating a new 
beneficiary, but the member died while it wasin course 
of transmission. The supreme reporter, ignorant of 
this fact, issued a new certificate. Both certificates 
bore at the bottom a printed form of acceptance, and 
the member had signed his name thereto on the old 
one. Held, that the right to the new certificate at- 
tached when the old one was surrendered to the home 
lodge, and the new one, when issued, related back to 
that time, notwithstanding that the acceptance could 
not be signed, and therefore the new beneficiary was 
entitled to the fund. Oct. 28, i890. Luhrs v. Luhrs. 
Opinion by Peckham, J. Reversing 6 N. Y. Supp. 51. 


INTERPLEADER.—A bill of interpleader against two 
defendants alleged that plaintiff purchased goods of 
one defendant, A., for which they were to obtain pay- 
ment by a draft drawn by him upon a certain bank, 
and the bank was then to draw upon plaintiff to reim- 
burse itself. Both drafts were drawn and accepted, 
but the bank refused to pay the draft upon it, and 
transferred the draft drawn by it to L., the other de- 
fendant, in payment of a debt owed by thesbank. Held, 
that plaintiff was liable to A., and not to L., since the 
bank had no claim upon the draft drawn by it, and as- 
signed to L. for a prior debt, after refusing to pay the 
one drawn upon it,and there was no case for inter- 
pleader. Oct. 28, 1890. Bassett v. Leslie. Opinion by 
Earl, J. Affirming 10 N. Y. Supp. 483. 


LICENSE — INTERPRETATION — REVOCATION.— (1) A 
graut to plaintiff of the right to enter on land to pros- 
pect for mines and minerals, and to dig, carry away 
and test such portions as he may think proper, is sim- 
ply a license to plaintiff to enter on the land for the 
specified purposes, and conveys no title or interest in 
the Jand, though it purports to bind the heirs and as- 
signs of the parties. Mendenhall v. Klinck, 51 N. Y. 
246. (2) A further provision giving plaintiff the right 
to work the mines on the land, if in his opinion, after 
making the tests, they are worth working, makes it 
obligatory on plaintiff to make the tests and to declare 
his intention in regard to working the mines within a 
reasonable time; and where he has delayed for ten 
years in defining his position, the grantor is justified 
in revoking the license. Oct. 28, 1890. Cahoon v. 
Bayard. Opinion by Gray, J. Affirming 1 N. Y. 
Supp. 814. 


NEGLIGENCE—EVIDENCE—IMPUTED NEGLIGENCE.— 
(1) The facts that a brewery truck which collided with 
a street-car and injured the conductor thereof bore 
the name of defendant's firm, with the street number 
of its place of business, and that it had made one de- 
livery therefrom on the same day, and in charge of the 
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same driver, and was then making the second, were 
sufficient in the absence of opposing evidence to war- 
rant the jury in finding that the truck was owned by 
defendant’s firm, and that the driver was in its em- 
ploy. (2) Where the only evidence as to the relation 
between a street-car conductor and the driver was that 
the former, by signals to the latter, stopped the car to 
take on and let off passengers, it was proper to charge 
that the negligence of the driver could not be imputed 
to the conductor. Second Division, Oct. 31, 1890. Sea- 
man v. Koehler. Opivion by Vann, J. Affirming 46 
Hun, 681. 


RAILROADS—INSOLVENCY-—FORECLOSU RE—LIABILI- 
TIES OF SUCCESSsOKS.—(1) Where a railroad is sold under 
foreclosure, and a new corporation acquires all of the 
properties of the old except a leased line, which 
was not included in the property transferred, 
but of which nevertheless the new company actu- 
ally takes possession, and operates, the new com- 
pany must be regarded as the assignee of the 
lease, and, by virtue of its possession, is liable for 
the rent, which in this case was the interest on first 
mortgage bonds, which the original lessee had agreed 
to pay, and for which the succeeding company is liable 
as long as it occupies the road. (2) But where the suc- 
ceeding company notifies the lessor that it will not 
longer pay the rent (the interest), and the directors of 
the leased line agree not to charge rent if it will con- 
tinue to operate the road, the operating company is not 
liable to the bondholders for interest after that time, 
as it is competent for the mortgagor (the lessor) and 
the lessee to modify the terms of the lease for the bene- 
fit of the assignee, whose only liability springs from 
possession, and who is in no privity with the mortga- 
gees (the bondholders). Second Division, Oct. 7, 1890. 
Frank et al. v. Erie & G. V. R. Co. Opinion by Vann, 
J. Modifying 44 Hun, 624. 


RIGHT OF WAY — PRESCRIPTION.—(1) A rail- 
road company which condemns a right of way un- 
der its charter, inthe absence of special provision to 
the contrary, takes the land for perpetual use for rail- 
road purposes; and when the company is consolidated 
with, and merged into, another company, which suc- 
ceeds to all its rights and franchises, and continuously 
operates the road, the right of way does not determine 
and revert to the land-owner at the end of the time for 
which the original company was chartered. (2) Even 
if the right of way expires with the life of the corpora- 
tion, and it appears that the original company was dis- 
solved by merger into a new company, which has ope- 
rated the road for more than twenty years, then the 
new company has acquired the right of way by adverse 
possession and user. Oct.7, 1890. Minerv. New York 
Cent. & H. R. RCo. Opinion by Earl, J. Affirming 
46 Hun, 612. 











STREET-CARS -—— NEGLIGENCE. — (1) Plaintift, 
while riding upon the lateral step of an open 
street-car, was struck and injured by a car passing 
and the passing car was seventeen inches. People had 
been riding in this manner for many years at the same 
place, where cars were constantly passing each other, 
and no accident of the kind had happened before. Per- 
sons often stood between the tracks while cars were 
passing each other, without being touched. Held, 
there was no evidence of negligence, and a verdict for 
plaintiff must be set aside. (2) The conductor was un- 
der no obligation to warn plaintiff that he was riding 
in a dangerous position, as experience seemed to have 
demonstrated that there was none. Oct. 28, 1890. 
Craighead v. Brooklyn City R. Co. Opinion by Peck- 
ham, J. Reversing 5N. Y. Supp. 431. 


TAXES — VOLUNTARY PAYMENT — RECOVERY. — A 
widow having no interest in her husband’s lands ex- 





cept dower, which was in no wise in jeopardy, paid 
out of her own funds, an assessment for opening g 
street, which had been made upon his real estate 1, 
his life-time, upon receipt of notice that after a cer. 
tain date interest would be charged thereon. She 
knew at the time that though two years had elapsed 
since the assessment, nothing had been done toward 
opening and working the street. Held, a voluntary 
payment, and that she cannot recover in an action 
brought six years after the assessment, on the ground 
of a failure of consideration, because the improvement 
had never been made. The only interest she had in 
the lands was that of dower, and that interest was not 
in jeopardy because — First, no steps had been taken 
by the respondent looking to a sale of the lands; and 
second, as widow, she was entitled to have her dower 
assigned to her, unburdened with taxes and assess. 
ments, payable out of her kusband’s estate. Harrison 
v. Peck, 56 Barb. 251; Taylor v. Bentley, 3 Redf. Sur, 
34; Smith v. Cornell, 51 N. Y. Super. Ct. 354. The 
plaintiff then having no interest in the premises which 
was menaced by the assessment, upon the receipt of a 
notice that interest would be charged after a given 
date, voluntarily paid to the treasurer of defend. 
ant, out of her own funds, the amount of the as. 
sessment. This she did nearly two years after the 
assessment had been made, and with full knowl 
edge that nothing had been done toward opening and 
working the street. There was no mistake of fact, and 
“a voluntary payment made under a mistake of law, 
but with full knowledge of the facts, and not induced 
by any fraud or improper conduct on the part of the 
payee, cannot be recalled.”’ Silliman v. Wing, 7 Hill, 
159; Flynn v. Hurd, 118 N. Y. 19. When a party 
would recover back taxes, which he did not pay under 
a mistake of fact, and which he is under no legal obli- 
gation to pay, the payment must be compulsory. Dill. 
Mun. Corp., § 946; MecCrickart v. City of Pittsburgh, 
88 Pern. St. 136; Railroad Co. v. Marsh, 12 N. Y. 308; 
The rule that money paid under a mistake of law can- 
not be recovered back has been frequently applied 
where the payment of an assessment, illegal and void 
on its face, has been made without coercion. Phelps 
v. Mayor, 112 N. Y. 216. Second Division, Oct. 7, 1890. 
Vanderbeck v. City of Rochester. Opinion by Parker, 
J. Affirming 46 Hun, 87. 


TRIAL-- BURDEN OF PROOF—CLOSING ARGUMENT.— 
In an action on promissory notes, the answer, after 
denying each and every allegation of the petition ex- 
cept especially admitted, set forth facts tending to 
show a want of consideration, admitted the corporate 
existence of plaintiff, the fact that it was a bank, the 
co-partnership of defendants, the execution and deliv- 
ery of the notes by them, the indorsement thereof by 
one of them, and waiver of notice and protest. Held, 
that the other allegations of the petition—that the 
payee and indorser transferred them for value, that 
plaintiff was owner when action was brought, the fact 
of presentment, demand and refusal of pay ment, that 
the indorsement was before maturity, and that the 
notes were duly protested for non-payment—were not 
specifically admitted, and, being included in the denial, 
plaintiff had the affirmative to prove them, and the 
right of the closing argument in respect to them. See- 
ond Division, Oct. 7, 1890. Lake Ontario Nat. Bank v. 
Judson. Opinion by Potter, J. Affirming 45 Hun, 5%. 


——$_—$~————— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CONSTITUTIONAL LA W—ORIGINAL PACKAGE.— Where 
bottles of whisky, each sealed up in a paper wrapper 
and closely packed together in uncovered wooden boxes 
furnished by an express company, and marked, “To 
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returned,”’ are shipped from one State to another, 
the boxes, and not the bottles, constitute the “ orig- 
jnal packages ”” within the meaning of decisions of the 
Supreme Court upon the inter-State commerce provis- 
jon of the National Constitution. The question has 
been strongly presented by counsel on both sides, and 
it isurged on the part of the relator that the fact that 
paper wrappers sealed up around each bottle made a 
separate package, and that, as the express company 
furnished the pine boxes to be returned, they had no 
other effect. I «m satisfied that these were mere sub- 
terfuges, resorted to by Jordan and the relator to avoid 
the penalties of the State law, and that it made no dif- 
ference whether there were paper boxes around each 
bottle or not; if each was a separate package within 
the provisions of the Constitution of the United States, 
as construed by the Supreme Court of the United 
States, with the box or wrapper, it was equally so with- 
outit. Nor does it make any difference to whom the 
boxes belonged. These bottles were closely packed to- 
gether in the boxes by Jordan, the shipper, and in that 
form shipped to Sardis, and in that way they were kept 
by relator until sold ‘and taken out, one bottle at a 
time. It was, in other words, a retail saloon. I am 
satisfied that the whisky in the box, although in sepa- 
rate bottles, for the convenience of the trade in this re- 
tail saloon, was but one package within the meaning of 
the inter-State clause of the Constitution as construed 
by the Supreme Court, and might bave been sold to- 
gether in one sale without breaking the package, and, 
ifthis had been done, the relator would have been pro- 
tected in making the sale, and entitled to his release; 
but this was not done, and he is not entitled to the 
protection and release as asked of this court. The sale 
was made in violation of the laws of the State, and the 
conviction and judgment of the mayor and justice 
were justified under the law and testimony. Indeed, 
that court, as the case was presented to it, could not con- 
sistently have rendered any other, the defense here not 
having been presented to that court. It may be a ques- 
tion of doubt whether, under these circumstances, this 
court ought to interfere for this reason alone. In reach- 
ing the above conclusion [ do not decide that a single 
bottle of whisky may not be shipped and sold by itself 
alone as a single and unbroken package, within the 
protection of the Constitution of the United States, 
under the inter-State commerce clause; but it must be 
shipped alone, and sold as shipped. I am not aware 
that any court has held otherwise. All the cases 
brought to my attention in which the facts were set 
out are cases of the exportation of whisky from one 
State to another. The exportation was made by the 
manufacturer, and the packages were put up and 
stamped as required by the revenue laws of the United 
States; so that these were original packages. There is 
no evidence in this case that Jordan manufactured the 
whisky, or that he had any stamps upon the bottles; 
80 that the facts in this case are different from any of 
the decided cases, so far as [ have been able to ascer- 
tain. Judges of respectability have held that to re- 
lieve the importer and vendor from the penalties of 
the laws of the State, the package, as an original and 
unbroken one, must be that put up by the manufac- 
turer or rectifier. Lam inclined to the opinion that 
this position is correct, and, if so, the relator for this, 
if no other, reason, cannot be discharged. Cire. Ct., 
N. D. Miss., W. D., Aug. 6, 1890. /n re Harmon. Opin- 
ion by Hill, J. 43 Fed. Rep. 372. 


EVIDENCE—PAROL—CONSIDERATION.—As a general 
tule, the consideration recited in an instrument under 
seal, as well as in a simple receipt, is prima facie evi- 
dence only, and may be controlled or rebutted by parol 
Proof. It is now firmly established that such recitals 
stand upon a distinct basis, and are merely prima facie 
evidence against the party making them. They are 








like ordinary receipts which are open to explanation 
by parol. This question has been frequently before the 
courts, and the rule in favor of the admissibility of 
such evidence is now well settled. That this is true of 
ordinary receipts for money, there can be no doubt. 
This is said by Dr. Wharton to be ‘a necessary conse- 
quent of the informality of such instruments.’ 2 
Whart. Ev., § 1064. The same rule has been applied in 
many cases to the consideration clause in a deed under 
seal. See Wilkinson v. Scott, 17 Mass. 249; Clapp v. 
Tirrell, 20 Pick. 247; Thayer v. Viles, 23 Vt. 494; White 
v. Miller, 22 id. 380; Belden v. Seymour, 8 Conn. 304; 
Bowen v. Bell, 20 Johns. 338; Bassett v. Bassett, 55 
Me. 127. In Wilkinson v. Scott, supra, it was held that 
a receipt was always open to explanation, and the fact 
that it was under seal did not change the rule; and, 
although a grantor was estopped by his deed to deny 
that he granted or that he had a good title to the es- 
tate conveyed, yet he was not bound by the considera- 
tion expressed; but that the real consideration might 
be proven. In Clapp v. Tirrell, supra, it was held that 
the consideration expressed was only prima facie evi- 
dence of payment, and that it might be controlled and 
rebutted by proof. And in Thayer v. Viles, supra, it 
was held that the recitals in a deed of the amount of 
the consideration and its receipt will not estop a party 
from sustaining an action for the price. In White v. 
Miller, supra, it was decided that such recitals were 
subject to explanation. In Belden v. Seymour, supra, 
it was said: ‘The only operation of the clause in a 
deed regarding the consideration is to prevent a result- 
ing trust in the grantor, and to estop him forever to 
deny the deed for the uses therein mentioned.” We 
deem further reference to authorities unnecessary. It 
is sufficient to say that it is clearly established by the 
great weight of authority that, as a general rule, the 
consideration in an instrument under seal, as well as 
ina simple receipt, may be explained by parol evi- 
dence. No reason for making this case an exception 
has been pointed out, and we know of none. Col. Sup. 
Ct., Sept. 22, 1890. Fechheimer v. Trounstine. Opin- 
ion by Hayt, J. 


INTOXICATING LIQUORS—ILLEGAL SALES—BITTERS 
—INTENT.— (1) The evidence shows that the defendant 
sold a preparation, which is styled “ Elixir Chinchona 
and Gentian Compound,” consisting of herbs and 
other substances possessing medicinal properties, and 
alcohol. The defense is that it is proprietary medicine, 
and that he sold it in good faith as a medicine, and 
that it is not an intoxicant. Whether a compound 
consisting of drugs, barks or other medicinal sub- 
stances, and spirituous liquor, is within the prohibi- 
tion of the statute, depends upon the question whether 
the article sold is, in reality, an intoxicating bitter. 
If the liquor and other ingredients are used and mixed 
in such manner and proportions as to counteract the 
intoxicating force and character of the liquor, fairly 
constituting a medicine, and rendering its use as a 
beverage practically impossible, it dcves not come 
within the statute. On the other hand, if the liquor 
is the predominant element, or sufficiently retains its 
intoxicating qualities so as to render the mixture rea- 
sonably susceptible of use as a beverage, or of substi- 
tution of the ordinary intoxicating drinks, it is 
within the statutory prohibition. In State v. Laffer, 
38 Iowa, 422, the rule of distinction is thus stated: 
“So long as the liquors retain their character as in- 
toxicating liquors, capable of use as a beverage, not- 
withstanding other ingredients may have been 
mixed therewith, they fall under the ban of the law; 
but when they are so compounded with other eub- 
stances as to lose the distinctive character of intoxi- 
cating liquors, and no longer desirable for use as a 
stimulating beverage, and are in fact medicine, then 
their sale is not probibited.’’ This test for determin- 
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ing what compounds may be considered intoxicating 
within the meaning of the term * intoxicating bitters,” 
as used in the prohibition laws, was adopted in the 
opinion delivered in this case on the former appeal. 
87 Ala. 17. (2) The statute under which defendant is 
indicted makes the specific act of selling intoxicating 
bitters indictable, irrespective of defendant’s belief, 
motive or intention. His ignorance of the character 
of the mixture, or his belief that it is not intoxicating, 
based on a mistake of fact is no defense. And where 
there is no exception taking out of the general provis- 
ion of the statute sales in good faith for medical pur- 
poses, the fact that the article was sold in good faith 
as a medicine does not operate to acquit the defendant 
of a violation of the statute, if it be in reality intoxi- 
cating. Com. v. Hallett, 103 Mass. 452; 2 Whart. Crim. 
Law, $$ 1506, 1507; King v. State, 38 Am. Rep. 345, note. 
This doctrine was emphatically declared in Carson v.- 
State, 69 Ala. 235. The defendant in that case, who 
was a practicing physician, and prescribed the bitters 
to a patient under his treatment, claimed an acquittal 
on the ground that he sold the bitters as a prescription 
and in good faith. The statute under which he was 
indicted contained no exception in favor of physicians 
or any other persons. It was ruled, that there being 
no exception in the statute, such exception could not 
be incorporated by the court, and the fact that de- 
fendant sold the bitters to a patient in good faith, and 
as a prescription, was no defense. It was said: ‘‘The 
application of any other rule would be fraught with 
difficulty, if not impracticability. The frequency of 
imposture on the one hand, and abuse on the other, 
would be imminent, and sagacious foresight in this re- 
spect may have been a potent reason with the General 
Assembly for excluding exceptions which found place 
in former statutes relating to the same subject-mat- 
ter.” It is tantamount toa legislative declaration that 
intoxicating bitters shall not be sold in the county of 
Escambia by a physician, or any one else, for medical 
purposes; and since the amendment, if the bitters be 
in fact intoxicating, a sale of them is illegal, although 
sold to be used asa medicine. Com. v. Ramsdell, 130 
Mass. 68. To incorporate an exception of sales of in- 
toxicating bitters in good faith as a medicine would 
render the statute easy of evasion, and virtually effect 
its repeal in this respect. We do not mean to have it 
understood however that a preparation is considered 
intoxicating, in the estimation of the statute, because 
it may intoxicate if used in unreasonable and exces- 
sive quantities. The excessive and immoderate use of 
any preparation, in which alcohol is used iu sufficient 
quantity to preserve the other ingredients, may intoxi- 
cate; but the mixture does 1iot fall under the ban of 
the statute because spirituous liquor is present. ‘The 
true inquiry is whether the liquor used is necessary to 
extract and preserve the medicinal properties of the 
other ingredients, and its distinctive intoxicating char- 
acter is so counteracted, or greatly impaired, that its 
reasonable and ordinary use wili not intoxicate — 
whether it is, in reality, a medicine. If the compound, 
as one of the medical witnesses testified in respect to 
the elixir in question, would nauseate before it would 
intoxicate, it is not desirable, and is not reasonably 
susceptible of being used as a beverage, or as a substi- 
tute for the ordinary intoxicating drinks. Ala. Sup. 
Ct., June 27, 1890. Carl v. State. Opinion by Clop- 
ton, J. 


JUDGMENT—RES ADJUDICATA — CORPORATION. — A 
corporation is not bound by the result of asuit brought 
by its tenant to enjoin a third person from selling the 
demised premises at execution sale, though it knew of 
the suit, and its president, without authority from the 
board of trustees, employed an attorney to look after 
its interest in the suit. It is insisted on the appellant’s 
behalf that the conclusions of law cannot be main- 





tained, because the title and ownership of the Billings. 
ley judgment had been litigated and adjudicated jy 
Wilson's favor, in the prior injunction suit instituteg 
by the Indiana Central Normal College, while it wag 
in possession of the property in controversy as the tep- 
ant of the Ladoga Seminary. The general rule is up. 
doubted that the prior judgment of a court of concur. 
rent jurisdiction is conclusive only between those who 
were parties, or their privies. It is equally true how. 
ever that courts look beyond the nominal parties and 
treat all those whose interests are involved in the liti- 
gation, and who conduct and control the action or de. 
fense, as real parties, and hold them concluded by any 
judgment which may have been rendered. Palmer y, 
Hayes, 112 Ind. 289, and cases cited; Burns v. Gavin, 
118 id. 320; Peterson v. Lothrop, 34 Penn. St, 23 
Another exception to the general rule occurs when it 
is shown that a third person has such a relation to q 
title, or subject-matter previously adjudicated, that it 
was his duty, altaough not a party on the record, to 
have defended the action upon the requisite notice 
thereof being given, and that he had due notice and 
proper opportunity to make defense. Robbins v. City 
of Chicago, 4 Wall. 657; Calderwood v. Brooks, 28 Cal. 
151. Where one is bound to protect another from lia- 
bility, he is bound by the result of a litigation to which 
such other is a party, provided he had notice of the 
litigation, and opportunity to control and manage it, 
This is the doctrine deduced from the whole current 
of authority on this subject. The qualification how- 
ever is, that where it is sought to make the judgment 
an estoppel, the litigation must have been carried on 
without fraud or collusion, and conducted in a rea- 
sonable manner. Strong v. Insurance Co., 62 Mo, 289. 
Before a third person, not a party or privy to an ac. 
tion, can be concluded by the judgment, it must ap- 
pear that his title or interest was involved in the issue 
tried, and he must have actually couducted or con- 
trolled the action or defense, or he must have occupied 
such a relation to the controversy as that it became 
his duty, and that he had the right, upon receiving no- 
tice, to assume control of the litigation. One must 
either control the proceedings, or he must have had 
the right to do so, before he can be held concluded by 
the judgment. A third person who neither appears 
nor has the right to appear aud produce evidence, or 
cross-examine witnesses, or take an appeal, in case an 
appeal lies, regardless of the wishes of the party on the 
record, cannot be regarded asa party, and bound by 
the judgment. The facts found very clearly show that 
the Ladoga Seminary did not take charge of and con- 
duct the previous injunction suit, nor did it occupy 
such a relation to the controversy that it was bound 
to appear and assume control of the litigation insti- 
tuted by the Indiana Central Normal College. A land- 
lord is not bound to appear and prosecute suits insti- 
tuted by his tenant, even though he may have notice 
of the action, and that his title is brought in question. 
The party who contests, or is invited to contest this 
title with the tenant, in an action instituted by the 
latter, may in a proper case, require the landlord to be 
made a party, so that the latter may be concluded by 
the judgment; but unless the landlord is admitted as 
a party, upon notice, or actually assumes control of 
the litigation, he will not be bound, There is author- 
ity which goes much further, and holds that where a 
tenant was assisted by his landlord, on a trial of tres- 
pass to try the title, yet the latter will not be bound, 
unless a party to the record, on the ground, that un- 
less he is a party, it cannot appear from the recovery 
against the tenant that the landlord had the full op- 
portunity for defense he would have had if he had 
been made a formal party to the record. In Samuel v. 
Dinkins, 12 Rich. Law, 172, the court said: “A tenant, 
as a privy in estate, will be concluded by the acts of 
his landlord prior to the lease, and by a recovery had 
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against his landlord on grounds equivalent to such 


acts; but the landlord claims not under the tenant, 
and should not suffer fur his default or weakness. 
When as in this case, the tenant was assisted on the 
trial by the landlord, still if the landlord was no party 
on the record, it cannot appear from the recovery 
against the tenant that the landlord had the full op- 
portunity for defense which, as a party, he would have 
enjoyed. It it could, by extrinsic evidence, be shown 
that the landlord's efforts were in no way impeded, 
and that all the rights of offering testimony, cross-ex- 
amining and fairly presenting his title were exercised 
by him, stili he would not have been concluded.”’ 
Chirac v. Reinecker, 2 Pet. 613; 11 Wheat. 280; Wells 
Res. Adj. 67. Without intending to go to the length 
indicated in the extract above, we unhesitatingly de- 
clare that a landlord wilt not be bound by the result of 
asuit to which he was not a party on the record, in- 
stituted by his tenant, unless it very clearly appears 
that the action was instigated by him, and that he con- 
ducted and controlled the litigation after it was begun. 
Ind. Sup. Ct., Sept. 16, 1890. Wilson v. Brookshire. 
Opinion by Mitchell, J. 





THE WIDOW AND HER GUN. 


[A gun passes to a widow under her husband's will giving 
her ali the ** household property in the dwelling-house,” and 
the us? of the house for her life.] 


MATTER OF FRAZER, 92 N. Y. 239. 


Frazer preparing to depart this life, 
The household property within his house, 
Likewise the use throughout her natural life 
Of the said house, he willed unto his spouse. 


Among those properties there was a gun 
Wherewith at Bloody Creek or Bunker Hill 

Perchance his ancestor had thought it fun 
With shot some red-skin or red-coat to fill. 


Or possibly it was of later date, 
And from behind a fabled cotton bale 
Had sent intrusive Briton to his fate, 
And forced his gallant comrades to turn tail. 


Perhaps against the wall of Monterey 
It may have made the tropic echoes start; 
Perhaps from Bull Run it had run away, 
Exemplifying valor’s better part. 


Perhaps ‘twas but a humble fowling-piece, 
Or possibly designed for ** turkey-shoot ,” 
Or rats, or skunks, or dogs too fond of fleece, 

Or for marauding boys too fond of fruit. 


Or maybe it had shown with brightest ray 
When it had helped to make a host retreat 

In fierce sham-fight on general training-day, 
Predestined to unmerited defeat. 


On this great point the book affords no history; 
And lest the reader think that,I have mocked, 
I leave the matter in its pristine mystery ,— 
I will not, like a gun, “ go off half-cocked.”’ 


But Frazer’s most unnatural next of kin 
Were vexed to have the widow get the gun ; 

Said ’twas not “ household property ” within 
A solitary case since time had run. 


Their counsel argued that they couldn't find 
Its use about the house in law or grammar ; 

[t could not saw nor chop nor wash nor grind, 
Nor serve for poker, rolling-pin, nor hammer. 


But they forgot its immemorial use, 
As fastened to the ceiling by two hooks, 

It served to dry the vigorous, pungent juice 
Of strings of apples hung there by the cooks. 





But Bangs, the lawyer on the other side,— 
And most appropriately named was he,— 

This foolish argument did much deride, 

And doubtless in the end did dance with glee; 


For this wise court let Mrs. Frazer go, 

Loaded for bear or prison-bird or grouse, 
Because the next of kin had failed to show 

She might not need it ‘‘ to defend the house.” 


Most just decision; for as all men know, 
A house in wilds of Caledonia village 

Is much exposed to dangers high and low, 
Of riot, burglary, and theft and pillage, 


From tramp and beggar and from harvest hand, 
And dog of wits bereft, which to and fro 

Prey unrestrained on that unhappy land, 
And full of apple-pie and mutton go. 


No matter if the widow couldn’t shoot, 

Nor knew the muzzle from the deadly breach, 
It just as well her purposes did suit 

To have the empty gun within her reach. 


Just let her at a window, gun in hand, 

But draw a bead on tramp in quest of pie, 
And he’d indubitably understand 

By one means or the other he must die. 


The parties therefore were discharged from court; 
The widow with her husband's gun went off ; 
The gun in 92 New York makes its report, 
And leaves the next of kin to legal scoff. 


As ’twas a serious matter of o-pinion, 
‘Twas wisely left to Finch, judicial fowl, 
As sound in subjects of the law's dominion 
As if he were Minerva’s big-eyed owl. 
—Irving Browne in The Green Bag. 





COURT OF APPEALS DECISIONS. 


Ye following decisions were handed down Tues- 
day, Dec. 16, 1890: 


FIRST DIVISION. 
JUDGMENTS AFFIRMED WITH COSTS. 

Marine Bank of Buffalo, respondent, v. Butler Col- 
liery Company, appellant; David A. Fithian, respond- 
ent, v. George 8S. Wheeler, as executor, etc., appellant; 
David 8. Fithian, respondent, v. George S. Wheeler, 
as executor, etc. ; John O’ Brien, respondent, v. Patrick 
Harden, appellant; John H. Martinhoff, respondent, 
v. George W. Bird and others, appellants; Michael H. 
Hagerty, respondent, v. George S. Wheeler, as executor, 
etc., appellant; Hugh D. Kelly, respondent, v. George 
S. Wheeler and others, appellants; Adam Lamb, re- 
spondent, v. John Cahill, appellant; Adam Lamb, re- 
spondent, v. John M. Campbell, appellant; Adam 
Lamb, respondent, v. John Boehm, appellant; Ira O. 
Miller, respondent, v. Nancy B. Wheeler, impleaded 
with, and appellant; six cases having same parties 
with the same disposition; Harry Wallenstein, re- 
spondent, v. John Bohanna and another, appellants; 
Ellen Spaulding, respondent, v. Marquis L. Hayes 
and others, appellants; Wright E. Post, respondent, v. 
Manhattan Railway Company and others, appellants; 
George L. Pease, respondent, v. Aaron Field, appel- 
lant; Samuel P. Hyman and others, appellants, v. Re- 
becca Rapp, as administratrix, etc., and others, re- 
spondents; Household Sewing Machine Company, 
appellant, v. Mary Ellen Vaughn and others, respond- 
ents (no opinion); John M. Anderson, respondent, v. 
New York, Lake Erie and Western Railroad Com- 
pany, appellant; Jean Hirsch, respondent, v. New 
York and Greenwocd Railroad Company, appellant; 
Charles F. Johnson, respondent, v. Broadway and 
Seventh Avenue Railroad Company, appellant; Im- 
porters and Traders’ National Bank of New York, re- 
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spondent, v. Henry 8S. Burger and others, appellants; 
John Bahreas, respondent, v. Dry Dock, East Broad- 
way aud Battery Railroad Company, appellaut. 


JUDGMENTS REVERSED. 

Judgment reversed, new trial granted, costs to abide 
the event—Peter Miller and Barbara Miller, his wife, 
respondents, v. New York, Lackawanna and Western 
Railroad Company, appellant.—— Judgment reversed, 
new trial granted, costs to abide the event—Harriet 
Titfield, respondent, v. New York, Lackawanna and 
Western Railroad Company. 


ORDERS AFFIRMED WITH COSTS. 

In re application of the People’s Rapid Transit Com- 
pany, appellant, to acquire lands of Bowie Dash, etc., 
respondent; People, ex rel. Orson T. Cook, respond- 
ent, v. Samuel W. Smith, as constable, appellant; Peo- 
ple, ex rel. George N. Mason, Jr., appellant, v. Almet 
F. Jenks, as corporation counsel, etc., respondent; 
Equitable Life Assurance Society of the United States, 
appellant, v. Mary Auna Hughes and others, respoud- 
ents; Equitable Life Assurance Society of the United 
States, appellant, v. Robert M. Olyphant, respondent; 
Huldah H. Clapp v. Robert C. Clapp and others; In re 
petition of Margaret Gibbons to vacate an assessment, 
ete.; Caroline Livingstone, respondent, v. New York 
Elevated Railroad Company and others, appellants. 
—Order of General Term affirmed and judgment ab- 
solute ordered for plaintiff with costs — George E. 
Tucker, respondent, v. Emory W. Abbott, impleaded, 
etec., appellant. 


APPEALS DISMISSED WITH COSTS. 

John Schenck, appellant, v. Matthew Marx, re- 
spondent; Manley W. Morey, and others, respond- 
ents, v. Charles F. Walker and another, appellants; 
Manley W. Morey and others, respondents, v. Charles 
F. Walker and another, appellants. 


SECOND DIVISION. 

The following decisions were handed down Tuesday, 
Dec. 16, 1890: 

JUDGMENTS AFFIRMED WITH COSTS. 

Joseph J. Little and others, appellants, v. Charles L. 
Webster and others, respondents; Aunie H. Jackson, 
appellant, v. Philip Weeks and others, respondents; 
George Bellman, respondent, v. New York Central 
and Hudson River Railroad Company, appellant; Wil- 
liam R. Vines, respondent, v. Alexander R. Chisholm, 
appellant. 

JUDGMENTS REVERSED. 

Judgment of the General Term is reversed and the 
judgment of the Special Term affirmed with costs— 
Caroline Murray, appellant, v. Charles E. Strong, as 
surviving executor and others, respondeuts.—Judg- 
ment reversed, new trial granted, costs to abide event— 
Michael McQuigan, respondent, v. Delaware, Lacka- 
wanna and Western Railroad Company, appellant.—— 
Judgment of the General Term is reversed and that of 
the trial court modified so as to adjudge that the de- 
fendant, Rodney M. Whipple, be and he hereby is di- 
rected forthwith to deliver to the defendant, Ameri- 
can Trust and Loan Company, its certificates for the 
bonds and stocks of the Sovereign Mining Company to 
an amount equal to two hundred and sixty-six bonds 
and six thousand six hundred and fifty shares of the 
stock, and that upon the surrender of the certificates 
of such bonds and stock to the defendant, American 
Loan and Trust Company, it forthwith deliver to the 
plaintiff, Edwin Bean, or his attorney, two hundred 
and sixty-six bonds and certificates for six thousand 
six hundred and fifty shares of the stock of the Sover- 
eign Mining Company, and as so modified affirmed 
without costs of this appeal to either party — Edwin 
Bean, appellant, v. American Loan and Trust Com- 
pany, impleaded, etc., respondent. 





MISCELLANEOUS DECISIONS. 

Motion to recall remittitur from the Supreme Court 
denied with $10 costs — Augustus Frank and another, 
trustees, etc., appellants, v. Erie and Genesee Valley 
Railroad Company and others, respondents.—Motion 
for re-argument denied with $10 costs—Dwight John- 
son and others, appellants-respondents, v. Shelter 
Island Grove and Camp Meeting Association, respond- 


ent-appellant. 
a ae 


NEW BOOKS AND NEW EDITIONS. 


INDEX OF SUBJECTS. 
Consolidated Index of Subjects treated upon in the Law Text- 
Book Series. Thirty-six (36) volumes, 

This is a very full and complete index to the matter 
contained in the Blackstone Publishing Company's 
series of text-books. To those having the series it will 
be of great value. 


Book OF THE GAME Laws. 

A compendium of the laws of the United States and of 
Canada relating to game and game fish, containing the 
full text of all important sections of the general laws and 
digests of local laws. Published quarterly and revised to 
date. Compiled from original sources. Edited by Charles 
B. Reynolds. Forest and Stream Publishing Co., New 
York. 1890. Pp. 228. Fifty cents. 

The title of this book sufficiently indicates its scope. 

Though intended primarily for the use of sportsmen, 

lawyers may consult it as a safe guide to the statutes. 


—_—_>—___——. 
NOTES 


\ ANY of the ‘“‘good things” which almost uncon- 
4 sciously drop from the lips of one of our learned 
chief justices at Osgoode Hall are unhappily lost in 
oblivion, or perhaps survive for a time only in the 
memory of those who happen to hearthem. Here isa 
mot of his which, we think, deserves a more enduring 
fate. Speaking of the act enabling County Court 
judges to officiate in other counties than their own, 
he duly observed: ‘It is very hard on the people of 
a county to havea judge coming among them whose 
law they are not accustomed to.”’ This may be a little 
hard on some of our judicial friends in country places, 
but they will excuse our inserting a joke at their ex- 
pense. Have none of them some pleasant rejoinder? 
The same learned chief justice dearly loves a joke. 
One does not often get inside his armor; but he would 
not object to be pierced by an unpoisoned shaft neatly 
inserted. 


“ What is your proposition of law?” the late Lord 
Justice James would say to a counsel who was bung- 
ling his opening with a confused statement of facts. 
“What is your proposition of law?’ the distracted 
reader of the Chancery Law Reports might well ex- 
claim in coming upon the portentous head-note of 
nearly two pages of small print to Sheffield Building 
Society v. Aizlewood, 44 Ch. Div. 412, and the exclama- 
tion might be repeated in a ‘‘ crescendo ” of despair as 
case after case met his eye with nearly a page of head- 
note. An epitome of acaseis not, as the editors of 
the law reports seem to think, a head-note at all. A 
head-note is or should be the key to the case, the clue 
of legal principle which we can follow as we progress 
through the intricacies of the report. On the clear- 
ness, conciseness and accuracy of the head-note the 
valae of the report very much, if not mainly, depends. 
It is therefore a great pity that more pains are not 
taken by those responsible for the law reports to give 
the “legal pith’’ of the decision and no more. The 
latest law reports digest, it is only fair to say, shows & 
marked improvement both in brevity cud arrange- 
ment.—Law Quarterly. 
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ALBANY, DECEMBER 27, 1890. 








CURRENT TOFICS. 





HE newspapers give us an account of a verdict 
induced by prayer in a recent murder case in 
Kansas. The jury seemed unable to agree, and the 
judge brought a clergyman into court, sent for the 
jury, and subjected them to prayer (or possibly an 
address), in which a good deal was said on the immor- 
tality of the soul. The jury then retired, and almost 
immediately returned with a verdict of guilty. 
That judge must be a ‘‘Christian scientist” or a 
“faith curer.” But the verdict is ever so void. A 
somewhat similar case is Shaw v. State (in Georgia), 
40 Alb. L. J. 102, where the bailiff took the jury to 
prayer-meeting pending the trial and before submis- 
sion. The conviction was reversed. So we believe 
it has been held of a prayer-meeting held in the 
jury room. 


In the pending discussion by the law journals of 
the rights of unborn persons in being, useful refer- 
ence may be made to Piper v. Hoard, 107 N. Y. 73; 
8. C., 36 Alb. L. J. 467; 1 Am. St. Rep. 789, in 
which plaintiff's father, devisee of lands with a lim- 
itation over in case of his death without issue, con- 
veyed them to defendant, who afterward induced 
the marriage of plaintiff's parents by the false and 
fraudulent representation to plaintiff's mother that 
the lands would go to the child of plaintiff’s father. 
Plaintiff being the only issue of that marriage, was 
held to have a right of action for the fraud. The 
decision is a singular example of the assertion of 
equity in favor of an unborn person not in being. 


The ‘‘slot ” business has been much overdone of 
late, and we rejoice to see that the Supreme Court 
of this State have drawn a line on it, and have held, 
in Livingston v. New York El. R. Co., 58 Hun, 131, 
that one cannot put a notice of appeal in the slot 
and get a service. This slot was in the door of the 
attorney's office, and was marked ‘“ Letters,” but 
the notice was not inclosed in a sealed wrapper 
directed to the attorney. This was not a proper 
deposit in the attorney’s ietter-box, because the 
notice was not inclosed, nor a deposit in a conspic- 
uous place, within the meaning. of the statute, 
because the office was not open. 


The Albany Times may be right in saying, ‘‘ The 
Neagle case, as every lawyer's office boy knows, was 
not good law; ”’ but to avoid misconception, should 
have added, but as every lawyer knows, is good 
law. These office boys and the newspapers come 
by their law too easily to be right always; and their 
conceit is awfui. 


Vor. 42— No. 26, 





Mr. 8. 8. P. Patteson has a vigorous article in 
the Virginia Law Journal on ‘‘ The Law for Married 
Women ” in Virginia. He truly declares that the 
oidest doctrines of the common law “had their 
origin in the darkest period of the history of the 
human mind,” and that the law of married women 
‘*is the most difficult and dangerous branch of the 
whole science.” It is amusing to learn that ‘‘ The 
Virginia Legislature, at its last session (1889-90), 
declined to consider a bill which had for its object 
the repeal of the alleged common-law right of the 
husband to chastise and correct his wife in modera- 
tion. It did so on the ground that the passage of 
such a bill would seem to show that the practice of 
wife-beating prevailed in this Commonwealth, when 
in fact this is not true, as the doctrine has long 
since faded from the rulings of the courts. It never 
existed, except theoretically, and was always men- 
tioned by the later common-law writers in a jesting 
fashion.” We do not agree with Mr. Patteson 
that a feiale “ crier of a court would make any one 
laugh.” Why any more than a female preacher or 
lecturer or actor? Nor do we feel the force of 
his assertion that Mr. Buckle’s ‘thought is 
almost as stimulating as a brandy cocktail.” We 
have felt Buckle but we never felt the other—never 
tried it. Nor can we assent to his declaration that 
a wife ‘cannot be a partner with her husband 
plainly for the reason that the partnership could 
never be dissolved.” What! never? Not by agree- 
ment? Our Court of Appeals have just held that she 
can be her husband’s partner. Nor can we see why 
a wife may not in a proper case be a proper guardian 
or trustee. But on the whole Mr. Patteson’s article 
is very just and suggestive. 





Two publications on the Federal Supreme Court 
reach us at about the same time. ‘‘ United States 
Supreme Court, its Organization and Judges to 1835, 
by Joseph Cox, of Cincinnati,” is the title of a small 
pamphlet, stating no place of publication nor name 
of publisher, but appearing to be matter read before 
the Ohio State Bar Association. It is an agreeable 
and discreet performance, chiefly biographical. 
‘*The Supreme Court of the United States, its His- 
tory and Influence in our Constitutional System, by 
Westel W. Willoughby, Fellow in History, Johns 
Hopkins University,” appears to be a university 
paper, published at its press in Baltimore. It is a 
highly interesting and able treatise, giving in one 
hundred and fifteen pages a comprehensive view 
and a just judgment of the great court and its 
achievements. We know of nothing better in its 
way. 


It must be a rather bothersome answer to the 
Baconians who insist that Bacon must have written 
the Shakespeare plays because Shakespeare did not 
spell his own name uniformly in the same way, that 
Bacon himself once wrote is name Bakon, according 
to his biographer, Speddon. Dr. Rolfe says “ that 
every literary man of that day whose name was 
capable of being spelt in more than one way in- 
dulged in similar orthographical variations.” 
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We fear that the Solicitors’ Journal is in danger 
of deserving the rebuke of the Law Times to this 
journai, that ‘“‘it can rarely be serious.” It thinks 
that “the congratulatory oration business in the 
courts” is over done, and satirically suggests that 
‘it is a fitting occasion for congratulation when a 
painful attack of gout leaves a learned judge,” and 
offers the following blank form of address for such 
occasions: ‘‘My Lord, Will your lordship allow 
me, before the paper is called, to address to you, on 
behalf of myself, my brethren, and the whole bar, 
a few words of congratulation on the lowering of 
your pedal extremity? A career of swelling, adorned 
with woolly material in the nature of flannel, has 
been gracefully crowned with restoration to ordinary 
dimensions. ‘Blushing honours’ have given place 
to the pleasing hue of an unafflicted limb. My lord, 
we welcome back your pedal member to this bench 
— now doubly your own since it is occupied by two 
judicial feet. And we assure you of our loyal co- 
operation in avoiding any trampling on your pedal 
digits. May their tenure of the bench not be either 
of the briefest or of the least happy! May it never 
again be 

* Velut aegri somnia, vanae 
- Fingentur species, ut nec pes nec caput uni 
Reddatur formae.’ ”’ 

This is altogether too funny for an Englishman. 
Our contemporary must have acquired an ‘‘Ameri- 
can” on its staff— say Oakey Hall. Did the Journal 
ever read that blank form of address at a meeting 
of the bar upon the death of a brother, published 
in this journal some years ago, Jn re Sampson 
Brass? See 3 Atb. L. J. 165. 


The eleventh voiume of the Bankside Shakespeare 
is a fat one, devoted to Hamlet. It gives the players’ 
text of 1603, parallel with that of the folio of 1623; 
an introduction by Edward P. Vining; ‘‘ The Saga 
of Amleth;” ‘* The Historie of Hamblet,’’ London, 
1608; ‘‘The Two Hamlets,” by Richard Grant 
White; and the report of Zales v. Petit, 1 Plowden, 
253, the celebrated felo de se case. This is a very 
interesting table of contents. It is remarkable how 
much poetry the author put into the play after its 
first acting, and how much he took out of the inter- 
lude play. The play as a whole grew from 2,220 to 
3,900 lines. The introduction is an interesting dis- 
cussion of the origins of the play and the time cov- 
ered by its action, but has nothing to say of the 
mooted question of Hamlet’s sanity, this having 
been considered by the editor in another place. Mr. 
Vining thinks Shakespeare ‘‘ must have had a thor- 
ough acquaintance” with Latin—a point upon 
which editors are radically at variance. In one 
remark we thoroughly agree with him — ‘‘ that 
whenever faults appear to us to exist in his work, 
they are much more likely to lie in our own care- 
lessness and lack of appreciation than in any imper- 
fection in the poet.” We note two slips on the part 
of the editor — the use of ‘‘ avocation ” in the sense 
of occupation or vocation, and the phrase “ this 
much,” which ‘‘is a vile phrase.” We suggest to 
the society that 1t would improve the issue to label 





each volume with the name of its play. It is very 
inconvenient in this defect. Its convenience would 
also be increased by placing in the margin of every 
page the number of the act and scene. 


The third volume of David Dudley Field’s Works 
has made its appearance, long delayed, from the 
house of Appleton & Company. It contains addresses 
and papers on various occasions, political, social, 
legal and literary. It breathes of human freedom, 
patriotism, peace, legal, legislative and _ political 
reforms, the amelioration of war, international arbi- 
tration, purification of elections and of official 
appointments, nomenclature of States and towns, 
personal reminiscences and eulogy. It begins with 
a speech in opposition to the annexation of Texas, 
and ends with an address before the Reform Club 
of New York, delivered in 1890. All these utter- 
ances are marked by the breadth, vigor, independ- 
ence, originality, foresight and sagacity for which 
the author is distinguished, and are expressed in a 
style which for clearness, cogency and even beauty, 
is rarely equalled by public men. We believe Mr. 
Field, who is nearly eighty-six years old, proposes 
to issue another volume in 1900. If he has really 
made up his mind to do it, he certainly will. 





By what authority do architects call their patrons 
their “clients?” It is a foolish affectation of a 
standing which they do not possess. They might 
as well call them their parishioners or patients. By 
derivation as well as by custom the lawyer is the 
only man who can have a ‘‘client,” except in the 
case of a great man and his dependents. We find 
no authority in the lexicons for the application of 
the word to any mere relation of business nor to any 
other profession than that of the law. The word 
indicates a following for reasons of trust, depend- 
ence and protection, as of advocacy. By-and-bye 
we shall have plumbers and livery-stable keepers and 
milliners talking about their “clients.” If archi- 
tects are not willing to say ‘‘employer,” let them 
say ‘‘ principal.” So we think that very excellent 
writer on architecture, Mrs. Van Rensselaer, would 
better take the word “clients” from the title-page 
of her recent book. 


—— ——EE 


NOTES OF CASES. 


N Osborn v. Blackburn, Supreme Court of Wiscon- 
sin, November 25, 1890, it was held that in an 
action in Wisconsin on a replevin bond given in an 
action in Minnesota, the court is not bound to take 
judicial notice of the laws of that State regulating 
the action of replevin, but in the absence of proof 
it will be presumed that such laws are the same as 
those of Wisconsin. The court said: ‘‘ No proof 
was made as to what the law of Minnesota was upon 
the subject. The learned counsei for the defend- 
ants contends that the courts of this State will take 
judicial notice of what the laws of Minnesota are 
without proof. If this contention of counsel is not 
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sustained, it is practically admitted that the judg- 
ment from which this appeal is taken must be 
affirmed. In the case of Rape v. Heaton, 9 Wis. 329, 
the law upon this question was thus laid down: 
‘The act of Congress requiring such faith and 
credit to be given to judgments, as they would 
have in the States where rendered, does not profess 
to determine in what manner the courts shall ascer- 
tain such effect, and cannot be construed as making 
it imperative on them to take judicial cognizance of 
the laws of other States. There are many cases 
where the courts are bound to decide upon contracts 
according to the laws of other States, where they 
were made, or are to be performed, but it has never 
been held that in such cases they were bound to 
take judicial notice of those laws. So here the 
Constitution and act of Congress require the effect 
and credit of judgments to be determined accord- 
ing to the law of the State where rendered, but 
leave the manner in which courts shall ascertain 
those laws to be determined by the general princi- 
ples of pleading, and proof applicable to the sub- 
ject. The act of Congress does not undertake to 
determine this, and even if it did, it is very doubt- 
ful whether it would be competent for Congress to 
provide in what manner the laws of one State 
should be proved in another.’ Page 339. And the 
opinion proceeds to state the decision of this court 
on the point in this language: ‘The true rule is 
that in such cases courts are not bound to take act- 
ual notice of the laws of other States, in the absence 
of all proof, but may presume them to be in accord- 
ance with their own. So that whenever any differ- 
ence is relied on, it is incumbent on the party rely- 
ing on it to prove such difference for the informa- 
tion of the court.’ The doctrine of Rape v. Heaton 
was followed in Walsh v. Dart, 12 Wis. 635; Hull 
v. Augustine, 23 id. 383; Pierce v. Railway Oo., 36 
id. 283; Horn v. Railway Co., 38 id. 463; Kellam v. 
Toms, id. 592. But the question is so fully and 
ably considered by Mr. Justice Paine in Rape v. 
Heaton, both upon principle and authority, that itis 
unnecessary to extend the discussion here, or to 
attempt to fortify the reasoning which led the court 
to the conclusion so arrived at. We are well aware 
that there are conflicting decisions upon the ques- 
tions, but we think Rape v. Heaton lays down the 
better rule, and is sustained by the greater weight 
of authority. It is claimed that the Supreme Court 
of the United States, in Curpenter v. Dexter, 8 Wall. 
513, establishes a different rule. One question in 
that case was whether it was necessary to prove the 
official character of the officer taking the acknowl- 
edgment of adeed. The court held that it was not. 
Unless the statute required the evidence of official 
character to accompany the official act which it 
authorizes, no such proof was necessary. And the 
court said: ‘Where one State recognizes acts done 
in pursuance of the laws of another State, its courts 
will take judicial cognizance of those laws, so far 
as it may be necessary to determine the validity of 
the acts alleged to be in conformity with them. In 
this case also the laws of New York are, by stipu- 





lation of parties, considered as evidence.’ In Han- 
ley v. Donoghue, 116 U. S. 1, the court had occa~ 
sion to consider the question, Mr. Justice Gray, in 
delivering the opinion of the court, says: ‘Upon 
principle therefore, and according to the great pre- 
ponderance of authority (as is shown by the cases 
collected in the margin), whenever it becomes nec- 
essary for a court in one State, in order to give full 
faith and credit to a judgment rendered in another 
State, to ascertain the effect which it has in that 
State, the law of that State must be proved like any 
other matter of fact. The opposing decisions in 
Ohio v. Hinchman, 27 Penn. St. 479, and Paine v. 
Insurance Co., 11 R. I. 411, are based upon the mis- 
apprehension that this court, on a writ of error to 
review a decision of the highest court of one State 
upon the faith and credit to be allowed to a judg- 
ment rendered in another State, always takes notice 
of the laws of the latter State; and upon the conse- 
quent misapplication of the postulate that one rule 
must prevail in the court of original jurisdiction 
and in the court of last resort.’ Again in Chicago, 
éte., R. Co. v. Wiggins Ferry Co., 119 U. 8. 616, the 
court, when considering the effect of the constitu- 
tional requirement that ‘full faith and credit shall 
be given in each State to the public acts and rec- 
ords and judicial proceedings of every other State,’ 
say it implies that the public acts of every State 
shall be given the same effect by the courts of 
another State that they had, by law and usage, at 
home; and the learned chief justice says: ‘ When- 
ever it becomes necessary under this requirement of 
the Constitution for a court of one State, in order 
to give faith and credit to a public act of another 
State, to ascertain what effect it has in that State, the 
law of that State must be proved as a fact. No court 
of the State is charged with knowledge of the laws 
of another State, but such laws are, in that court, 
matters of fact, which, like other facts, must be 
proved before they can be acted upon. This court, 
and the other courts of the United States, when 
exercising their original jurisdiction, take notice, 
without proof, of the laws of the several States of 
the United States; but in this court, when acting 
under its appellate jurisdiction, whatever was mat- 
ter of fact in the court whose judgment or decree is 
under review, is matter of fact here.’” To the 
same effect, Hunt v. Johnson, 44 .N. Y. 27; 8. C., 4 
Am. Rep. 631. 


In Witting v. St. Louis & S. F. Ry. Co., Supreme 
Court of Missouri, November 17, 1890, it was held 
that in a suit against a common carrier for breaking 
a marble soda-water fountain, shipped ‘‘ at owner’s 
risk of breakage,” the plaintiff has the burden of 
proving that the loss occurred through the carrier's 
negligence. The court said: ‘‘Upon this question 
the authorities are in direct conflict. On the one 
hand it is held that when the common carrier relies 
upon a contract exemption, he must bring himself 
within the exemption, and that he does not do this 
by simply showing that the goods were lost, or 
destroyed, or injured, by the excepted peril or acei- 
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dent, but that be must go further, and show that he 
was free from any negligence contributing to the loss 
or injury. The following are some of the cases 
which support this doctrine: Brown v. Hapress Co., 
15 W. Va. 812; Berry v. Cooper, 28 Ga. 543; Rail- 
road Co. v. Moss, 60 Miss. 1003; Graham v. Davis, 
4 Ohio St. 362; Express Co. v. Graham, 26 id. 595. 
The same doctrine was asserted by this court in Lev- 
ering v. Insurance Co., 42 Mo. 89, and in the subse- 
quent case of Ketchum v. Express Co., 52 id. 390. 
The question arose in the first of these cases on a 
bill of lading for the shipment of cotton, containing 
the words ‘at owner’s risk of fire.’ Judge Wagner, 
speaking for the court, said it devolved upon the 
defendant to show, notwithstanding the exception 
from liability stated in the contract, that the acci- 
dent did not occur through any fault, want of care 
or negligence on the part of defendant or its agent. 
By the other line of authorities it is held to be suffi- 
cient for the carrier to show that the loss or damage 
was occasioned by some accident or peril, from lia- 
bility for which he is exempted, either by his con- 
tract or by law; and that he is not required to go 
further and show, in addition, that he was free from 
negligence contributing to the loss or damage. The 
following are some of the cases which assert this 
doctrine: Lamb v. Railroad Co., 46 N. Y. 271; 
Whitworth v. Railway Co., 87 id. 413; Farnham v. 
Railroad Co., 55 Penn. St. 53; Patterson v. Clyde, 
67 id. 500; Railway Co. v. Talbot, 39 Ark. 526; 
Railroad Co. v. Reeves, 10 Wall. 176; Read v. Rail- 
road Co., 60 Mo. 199; Davis v. Railway Co., 89 id. 
340. Observations made in Wolf v. Express Co., 43 
Mo, 422, are in line with the cases just cited, but 
the question of the burden of proof did not fairly 
arise in that case. It did however arise in the case 
of Read v. Railroad Co., supra, In that case the 
potatoes were shipped at the owner’s risk of freez- 
ing. On the subject of the burden of proof this 
court, speaking by Wagner, J., said: ‘ When the loss 
occurs from any of the causes excepted inthe under- 
taking, the exception must be the proximate cause 
of the loss, and the sole cause. And where the loss 
is attributable to such cause, still if the negligence 
of the carrier mingles with it as an active and co- 
operating cause, he is responsible. When the loss 
of the goods is established, the burden of proof 
devolves upon the carrier to show that it was occa- 
sioned by some act which is recognized as an excep- 
tion. This shown it is prima facie an exoneration, 
and he is not required to go further and prove 
affirmatively that he was guilty of no negligence. 
The proof of such negligence, if negligence is 
asserted to exist, rests on the other party.’ This 
quotation has been made for the purpose of showing 
that the court then abandoned the rule concerning 
the burden of proof, laid down in the prior case of 
Levering v. Insurance Co., supra, and Ketchum v. 
Express Co., supra. There can be no doubt but the 
earlier cases were overruled on the point we are con- 
sidering. They cannot stand us law in the face of 
the quotation we have made. Seventeen years later 
the principle of law asserted in Read v. Railroad 
Co, was applied in Davis v, Railway Co., supra. It 











must therefore be taken as the established law of 
this State, that when the cause of action stands on 
the ground of negligence on the part of the carrier, 
the burden of proof is upon the plaintiff. The 
authorities cited are not all agreed as to the ground 
upon which the rule stands. The true reason, it 
seems to us, is that negligence is a positive wrong, 
and will not be presumed, though it may be inferred 
from circumstances. When the carrier brings him- 
self within the exception, he need go no further to 
relieve himself from his liability as insurer. The 
party who founds his cause of action upon negli- 
gence must be prepared to establish the assertion by 
proof. If the cause of action stands on negligence 
of the carrier, and not on the common-law liability 
of the carrier as an insurer, the burden of proof is 
upon the plaintiff, from the beginning to the end of 
the case. We do not see that there is any thing so 
unreasonable in the rule as some courts scem to 
think, when it is remembered that by the common 
law the common carrier is regarded as an insurer of 
the safety of the goods against all losses, except 
such as are caused by the act of God or the public 
enemy. He may contract against this liability as 
an insurer, but he cannot contract against his neg- 
ligence or that of his servants. Though the goods 
may be carried under a special contract relieving 
him from the liability of an insurer, still he is none 
the less a common carrier; and the question of neg- 
ligence is to be determined in the light of the fact 
that he is a common carrier, and of the duties which 
he has assumed to perform. He is bound to use due 
care in the transportation of goods, regardless of 
any common-law liability as an insurer. Railroad 
Co. v. Lockwood, 17 Wall. 357; Bank of Kentucky v. 
Adams Express Co., 93 U. 8. 174. It follows from 
what we have said that the court erred in the 
instruction given at the request of the plaintiff; for 
the cause of action standing, as it did, upon negli- 
gence when it went to the jury, the burden of proof 
was upon the plaintiff. That is to say, it devolved 
upon the pluintiff to satisfy the minds of the jurors 
from the evidence, taken as a whole, that the negli- 
gence of defendant caused the damage complained 
of, or was an active co-operating cause in produc- 
ing the damage.” 


—_—_o—_—_——_ 


MUNICIPAL CORPORATION — DEFECT IN 
SIDEWALK — LIABILITY OVER OF LOT- 
OWNER. 


NEW YORK COURT OF APPEALS, DEC. 2, 1890, 
City oF ROCHESTER V. CAMPBELL. 

The charter of the city of Rochester, in terms, imposes on 
every lot-owner the duty to keep his sidewalk in good re- 
pair and free from snow, ice and other obstructions, 
and gives the superintendent of streets power to repair in 
case of neglect of the lot-owner after certain written no- 
tice to repair, and to collect the expense of such repair 
from such owner. F. was injured by falling into a hole 
in the sidewalk adjoining a lot of defendant's testator, 
recovered from the city therefor, and the city paid the 
judgment. Defendants were notified to defend that ac- 
tion and were represented on the trial, There was no 
charge ot negligence against the testator. Held, that the 
charter provisions imposed no liability on defendants to 
reimburse the city. 
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~Bugene Van Voorhis, tor appellant. 
Henry J. Sullivan, for respondent. 


Rueerr, ©. J. The questions involved in this appeal 
are raised by a demurrer to the complaint, alleging 
that it does not contain facts sufficient to constitute a 
cause of action. 

The action, as stated in the complaint, is based upona 
liability alleged to have been incurred by defendants’ 
testator under aclause in the charter of the city of Roch- 
ester, which provides that*‘it shall in all cases be the duty 
of the owner of every lot or piece of land in said city 
to keep the sidewalks adjoining his lot or piece of land 
in good repair, and also to remove and clear away all 
snow and ice or other obstruction from such side- 
walk.” It was further provided that ‘‘the superin- 
tendent of streets shall have the power to repair any 
sidewalk, when the owner of the property shall neg- 
lect to repair the same for five days after written no- 
tice so to do has heen served on him; ” and “the street 
superintendent shall also have the power to collect the 
expense of any such work or repair from the owner of 
the property.”’ 

The complaint alleged in substance, that the defend- 
ants’ testator was the owner of a lot of land on Strong 
street, in the city of Rochester, and that in front of 
and adjoining said premises there was a sidewalk for 
the use of pedestrians using said street; that it became 
and was the duty of said testator, under and by virtue 
of the acts relating to the city of Rochester and form- 
ing its charter, to keep said sidewalk in good repair; 
that the said testator omitted this duty, whereby one 
Margaret A. Ferguson, while !walking carefully along 
said street and sidewalk, and without fault or negli- 
gence on her part, stepped into a hole in said sidewalk, 
and was thereby thrown down with great violence, 
and permanently hurt and injured. It was also alleged 
that said Margaret had brought an action against the 
city of Rochester for the damages occasioned to her by 
said injury, and recovered therein, and that the city 
of Rochester had paid the amount of the judgment so 
recovered against it. It was also alleged that the defend- 
ants’ testator died before such action was commenced 
and left a last willand testament whereby the defend- 
ants were appointed his executors; that such executors 
were notified by the city of Rochester of the pendency 
of the action, and requested to come in and defend the 
same, and that they were represented by counsel on 
the trial. 

It will be observed that the complaint does not 
charge the defendants’ testator with negligence, or the 
breach of any contract duty; but his liability is predi- 
cated wholly upon the statutory obligation to repair, 
and the assumption that an omission to perform it im- 
poses a liability in favor of all persons who may be in- 
jured by reason of such omission. The principles gov- 
erning actions of this character have been the subject 
of frequent consideration in the courts of this and 
other States, as well as the Federal tribunals; and cer- 
tain propositions may safely be assumed, in the further 
consideration of the case, as being too well settled to 
require argument or citation to support them. Among 
these are the following: (1) That municipal corpora- 
tions in this State are charged with the care, custody 
and control of the streets and highways within their 
limits, and the duty, primarily, rests upon them to 
keep such streets and highways in repair, sv that they 
may be safely travelled upon by all having occasion to 
use them, and this duty is based upon the contract im- 
plied through the acceptance of a charter by such cor- 
poration from the State, devolving upon them the per- 
formance of such duties. Conrad v. Ithaca, 16 N. Y. 
158; Saulsbury v. Ithaca, 94 id. 27. (2) That such cor- 
porations are liable for damages arising from a neglect 
to perform this duty, in an action ex delicto, to persons 
lawfully using such streets and sidewalks, notwith- 





standing a duty to repair is also imposed upon the 
property-owners in front of whose premises the injury 
occurred. Russell v. Canastota, 98 N. Y. 496; State v. 
Gorham, 37 Me. 457; Gridley v. Bloomington, 88 111. 5543 
Chicago v. Robbins, 4 Wall. 657; Saulsbury v. Jthaca, 
94. N. Y. 27. (3) If a municipal corporation has been 
compelled to pay a judgment for damages recovered 
by a traveller for injuries sustained from a defect or 
obstruction in one of its highways, which defect or ob- 
struction was created by the willful act or negligence 
of athird person, it may maintain an action against 
such third person for reimbursement, and the rule is 
the same when it has paid an undoubted liability with- 
out suit. Thomp. Neg. 789; Rochester v. Montgomery, 
72N. Y. 65; Village of Fulton v. Tucker, 8 Hun, 529. 
(4) So also if the municipality has provided by contract 
with third persons for keeping its street in repair and 
has been, through a neglect by such party to perform 
his contract, subjected to damages at the suit of an in- 
jured party, it may recover from such party the sum 
which it hasthus been compelled to pay. (5) The meas- 
ure of damages in such cases is the loss sustained by 
the injured party and paid by the municipality with 
such incidental expenses as may have been incurred in 
defending the action. Thomp. Neg. 791; City of Roch- 
ester v. Brooklyn City R. Co., 47 N. Y. 476. (6) That 
no obiigation to repair streets or sidewalks rests upon 
the lot-owners at common law, but the duty to do so, 
if any, arises out of the statutory obligations imposed 
by the State or munipality upon them. Village of Ful- 
ton v. Tucker, 3 Hun, 529; Dill. Mun. Corp., §1012. (7) 
When a corporation is sued for damages arising out of 
defects and obstructions in its streets and highways, 
created and continued by third persons, against whom 
the corporation has a cause of action for reimburse- 
ment, it may impose the burden of defending such ace 
tions upon such persons by notice, and in case they do 
not defend successfully, or neglect: to make any de- 
fense, they are bound by the result of such suit, and 
cannot in any subsequent litigation between them- 
selves and the corporstion successfully dispute the 
material facts on which the adjudication rests. 
Rochester v. Montgomery, 72 N. Y. 65; Port Jervis v. 
Bank of Port Jervis, 96 id. 550, 

Assuming the correctness of these propositions, the 
question which first presents itself is, whether abutting 
owners incur any liability to individuals or municipal- 
ities, for damages arising from streets reudered de- 
fective through want of repairs, under a charter like 
that in question. 

The theory upon which actions have heretofore gen- 
erally been sustained in favor of municipal corporations 
against wrong-doers, for damages which they have 
been compelled to pay individuals injured through de- 
fects or obstructions in streets and highways, is that 
such corporations have succeeded, in some way, to the 
remedies of the injured party against the wrong- 
doer. 

Recoveries have been allowed in such cases only 
where the wrong-doer is responsible generally to all 
who are injured by his act, and when corporations 
have been compelled to pay damages for a wrongful 
act perpetrated by another in public highways, they 
become entitled to maintain an action against such 
person for indemnity, from the liability which the 
wrongful act has brought upon them. In other words 
the municipality, by payment, becomes practically 
subrogated to the cause of action against the lot-owner 
which the injured party originally had, and it can re- 
cover against the lot-owner only by proving the injury, 
the negligence of the defendant, the extent of the 
damage and the fact of payment by it. Rochester v. 
Montgomery, 72 N. Y. 65; Village of Port Jervis v. 
Port Jervis National Bank, 96 id. 550; Chicago v. Rob- 
bins, 2 Black, 414; Robbins v. Chicago, 4 Wall. 657; 
Lity of Brooklyn v. Brooklyn City R. Co., 47 N. Y. 486. 
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In these cases the primary liability rested upon those | 


who created the dangerous condition through which 
injury resulted, and the municipality having been 
forced to pay such damages to one injured, it became 
subrogated to the remedies of the party whose dam- 
ages bad been satisfied. It was held in the case of 
Lowell v. Boston and Lowell Railroad Co., 23 Pick. 34, 
that “if the defendants had been prosecuted instead 
of the town, they must have been held liable for dam- 
ages, and from this liability they have been relieved 
by the plaintiffs. It cannot therefore be controverted 
that the plaintifts’ claim is founded in manifest equity. 
The defendants are bound in justice to indemnify 
them, so far as they have been relieved from a legal 
liability, and the policy of the law does not, in this in- 
stance, interfere with the claim of justice.” 

It is therefore essential in this case, for the plaintiff 
to establish the original liability of the defendants’ 
testator for the injuries inflicted to the party injured, 
and if it fails to do this it must necessarily fail in the 
action. This is attempted to be done through the pro- 
visions of the charter. That statute however does not, 
in terms, assume to make the lot-owners liable, and 
we do not think there is any thing in its spirit or mean- 
ing which creates such a liability. It is argued that 
the liability is created by force of the rule that ** where 
a statute enacts or prohibits a thing for the benefit of a 
person he shall have a remedy upon the same statute 
for the thing enacted for his advantage or for the 
recompense of a wrong done to him contrary to the 
said law.” This rule undoubtedly embodies a sound 
proposition of law and has been frequently approved 
and enforced in our courts (Willy v. Mulledy, 78 N. Y. 
310), but it is not broad enough to cover the present 
cause of action. There is nothing in this statute show- 
ing that the duty of repairs was imposed upon the lot- 
owners for the benefit of the public generally or any 
particular class of individuals. On the contrary it is 
quite obvious that neither the public or individuals 
needed its benefits. They were already sufficiently se- 
cured in the right to have passable and safe highways, 
through the obligations of the charter requiring them 
to be furnished by the municipality, and abundant in- 
demnity was provided for any damages that might be 
sustained from defective streets through the common- 
law liability of the coporation therefor. The statute 
therefore had some other object and purpose, and it 
could have been only the propriety of furnishing to 
the municipality, by a proper distribution of burdens, 
the means of discharging its duty to keep the streets 
in repair, and that alone. 

We think the lot-owners are liable to the municipality 
upon a neglect to repair the streets, after notice, for 
the expense which the corporation has incurred in 
making such repair; but this, we think, is the extent 
of their liability under the statute. It is a familiar 
rule, in the construction of statutes, that where a new 
right is created, ora new duty imposed by statute, if 
a remedy be given by the same statute for its violation 
or non-performance, the remedy given is exclusive, 
and we think this statute is clearly within the mean- 
ing and spirit of this rule. The statute clearly points 
out the liability which is incurred by the lot-owners 
for a neglect to make repairs, and gives the street 
superintendent an action to recover the damages suf- 
fered by the municipality from such cause. This, evi- 
dently, affords a full indemnity to the city for any neg- 
lect of the lot-owners, and ample means to discharge 
its duty to make repairs. It seems entirely unreason- 
able to suppose that the act was intended to impose 
the same duty upon two independent bodies. The ob- 
ligation of the municipality to make such repairs is 
unconditional and unquestioned. It is not only 


charged with the duty of keeping the streets in repair 
and regulating the uses and purposes to which they 
may be devoted, but it has the power to permit tem- 





porary obstructions and erections to be made in them, 
and to make excavations, authorize disruptions and 
grant permanent appropriation of rights under the 
streets to individuals and corporations desiring to oe. 
cupy them for public purposes. 

It cannot be supposed that the Legislature intended 
to impose an absolute duty to repair upon an individ- 
ual who could not exercise it except under the control 
of another. That the primary duty rests upon the mu- 
nicipality, notwithstanding a duty has also been im- 
posed upon property-owners, has been decided in this 
court (Russell v. Canastota, supra), and it is inconsist- 
ent with this duty and the control which the munici- 
pality has of the streets to suppose that it was intended 
to impose a primary duty also upon the property-own- 
ers. The two obligations are inconsistent with each 
other and can lead only to confusion and delay in the 
performance of a public service. The existence of an 
absolute power of control in one party, and an impera- 
tive obligation to repair in another is impossible. The 
obligation to repair is necessarily subservient to the 
other and must be‘performed or neglected at the will 
and pleasure of the party having the right of control. 
There is no divided duty here. The obligation to keep 
the streets and highways in repair rested on the towns, 
They could always perform this duty through the 
agency of others, and for the purpose of enabling them 
to do so they could, in specific cases, impose its per- 
formance on the lot-owners, or compel them to pay 
the expenses the town was subjected to in case it per- 
formed the duty; but the paramount obligation always 
rested upon the corporation. 

We have thus seen that the immunity of the lot- 
owner from liability for damages for defects in streets 
is founded in reason and justice; but we shall also find 
it is supported, not only by authority but by the uni- 
form current of all authorities, not only in this, butin 
our sister States. The cases referred to in the court 
below to support the doctrine of the right of the mu- 
nicipality to recover in such cases are: Rochester v. 
Montgomery, 72 N. ¥. 65; Village of Port Jervis v. 
First Nat. Bank, 96 id. 550; Robbins v. City of Chicago, 
4 Wall. 657; City of Lowell v. Short, 4 Cush. 275. These 
were all cases where the dangerous conditions of the 
street were created by the defendants, and they were 
held liable for the consequences of their unlawful acts, 
under their common-law obligations as the creators of 
a nuisance, and not by reason of any duty enjoined 
upon them by statute or otherwise. The distinction 
between such cases and those relating to the conse- 
quences following a neglect of some duty imposed by 
statute are manifest and radical. 

The decided weight of authority seems to be against 
the existence of such aiiability. It was substantially 
held in the case of Villuge of Fulton v. Tucker, 3 Hun, 
529, in an opinion written by that learned judge, the 
late Justice Talcott, that the lot-owner was not liable 
to the municipality, even where the duty of repairing 
sidewalks had been imposed by ordinance upon him. 

In Moore v. Gadsden, 98 N. Y. 12, it was held that 
the neglect by a lot-owner to remove snow and ice 
from a sidewalk, as required by an ordinance, did not 
render such owner liable to a party injured; that the 
requirement of the ordinance was in the nature of a 
police regulatiou and was not sufficient to give a cause 
of action to a party injured by an act in violation of its 
terms. See also Wenzlick v. McCotter, 87 N. Y. 127. 

It will be observed that the duty to repair, im this 
case, is imposed in the same language with that to re- 
move snow and ice, and it is not easy to suggest any 
distinction in the nature of the respective obligations. 
And it is equaily difficult to suggest any difference in 
principle between an obligation imposed by statute, 
and one imposed by ordinance in pursuance of statu- 
tory authority. The general rule regulating the habili- 
ties of municipalities and lot-owners, in respect to the 
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repair of streets and sidewalks, is laid down by Dillon 
as follows: ‘“ The liability of a city or town for action- 
able defects extends, as already remarked, to side- 
walks, they being deemed to constitute part of the 
street. When the charter of acity gives it the power 
to cause sidewalks to be kept in repair, and makes ade- 
quate provision for so doing, the exercise of the power, 
according to the prevailing judgment of the courts, 
follows asaduty. In such case the city is liable for 
actionable defects in sidewalks, although the charter 
requires the lot-owner to build the sidewalks and im- 
poses 2 penalty for his failure in thisregard. The abut- 
ting owner is not bound to keep the sidewalk in re- 
pair, unless by virtue of the requirement of a statute, 
and is not responsible to travellers for defects therein 
not caused by himself.’’ The learned author cites, in 
support of the propositions, a large number of authori- 
ties, among which are: Moore v. Gadsden, supra; Hill 
v. City of Fond du Lac, 56 Wis. 242; Knupple v. Knick- 
erbocker Ice Co., 84 N. Y. 488; Welter v. McCormack, 
47 N. J. Law, 397; Kirby v. Boylston Market Associa- 
tion, 14 Gray, 249; Flynn v. Canton Company of Balti- 
more, 40 Md. 312; Heeney v. Sprague, 11 R. I. 456; City 
of Hartford v. Talcott, 48 Conn. 525; Eustace v. Jahns, 
38 Cal. 3; Junsen v. City of Atchison, 16 Kans. 353; 
State v. Gorham, 37 Me. 451. The cases cited seem to 
support the proposition of the non-liability of the lot- 
owner te travellers or municipalities. 

In Kirby v. Boylston Market Association, 14 Gray, 
252, it is said: ‘* The defendants, as owners and occu- 
pants of the land abutting upon Boylston street, are 
not responsible to individuals for injuries resulting to 
them from defects and want of repair in the sidewalk, 
or by means of snow and ice accumulated by natural 
causes thereon, although, by ordinance of the city, it 
is made the duty of abutters, under prescribed penal- 
ties, to keep the sidewalks adjoining their estates in 
good repair, and seasonably to remove all snow and ice 
therefrom. Such ordinances are valid, and the work 
which is enforced under them relieves, to the extent 
of its cost or value, the city from charges which other- 
wise it would be necessarily, in discharge of its mu- 
nicipal duties, subjected to. Goddard Petition, 16 Pick. 
504. For the city is required to keep all duly-estab- 
lished highways within its limits in good repair, and 
clear of snow and ice, so that they shall, at all seasons 
of the year, be safe and convenient for persons pass- 
ing and travelling thereon.”’ 

In Heeney v. Sprague, supra, it was held that ‘the 
violation of a duty imposed by a municipal ordinance, 
and sanctioned by a fine, will not support an action on 
the case for special damages in favor of one injured by 
the violation and against the violator;’’ and that 
“where a statute imposes a duty, unless the Guty is 
for the benefit of particular persons or classes, or is in 
consideration of some emolument or privilege con- 
ferred, a person damnified by the violation of the duty 


-cannot maintain an action on the case against the vio- 


lator for special injuries caused by the violation; the 
only liability arising from the violation of such a duty 
being the penalty furnished by the statute.’"’ In City 
of Hartford v. Talcott the city brought an action to re- 
cover from the lot-owner the damages which it had 
been compelled to pay a traveller for injuries received 
from a sidewalk made dangerous by ice. The ordi- 
nances required the abutting owners to keep the side- 
walk free from snow and ice, and imposed a penalty 
fora neglect todo so. It was held that the abutting 
owners were not liable to the city. In Keokuk v. Dis- 
trict of Keokuk, 53 Iowa, 352, it was held that ‘‘ where 
a lot-owner is required by the city to construct or re- 
pair a sidewalk, it is simply a method of exercising its 
power of taxation, by which he is made the agent of 
the city to expend the amount of the tax, and the re- 
sponsibility for the performance of the work remains 
where the authority to control it is found.”’ 








In the Flynn Case the injured party brought an ac- 
tion against the abutting owner, whose duty it was, 
by the ordinance of the city, to remove snow and ice 
from the sidewalk in front of his premises, to recover 
damages for his injuries. In deciding the case, the 
court say: ‘The whole design and effect of this ordi- 
nance was to secure the proper application of what- 
ever labor and means were necessary to discharge the 
obligation then resting upon the city to keep its streets 
in a condition to be safely travelled. The work en- 
forced under it, and the expense of doing it, when per- 
formed by the employees of the city, together with the 
fines or penalties for neglect, which may be imposed 
and collected, relieves the city to that extent from 
charges to which it would be otherwise subjected. 
Stated in a different form, our view of the effect of 
this ordinance is this: Atthe time of its passage it was 
the duty of the city to remove snow and ice from the 
sidewalks of its streets so as to render them safely pass- 
able. The city was then provided with the meansand 
power to discharge that duty. In the exercise of that 
power it saw fit to provide by ordinance that the own- 
ers and occupants of premises abutting the sidewalks 
should either remove the snow and ice therefrom or be 
charged with the cost of such removal if done by its 
own Officers or employees, beside being subjected to a 
penalty for each neglect. The property-owners were 
thereby made the agents of the city. * * * Such 
being the nature of the duty required, and such being 
the character of the ordinance in question, we are of 
opinion the only liability resting upon the property- 
owner is that which the ordinance itselt imposes, viz., 
the prescribed fine or penalty for each neglect, and the 
cost of removal in every instance of his refusal or neg- 
lect. By enforcing these, every object the ordinance 
was intended to accomplish will be attained. The lia- 
bility of the parties upon whom it operates extends no 
further, and against them an action like this cannot 
be maintained. In so determining we recognize the 
well-settled principle that whenever a party causes, 
constructs or creates a nuisance or obstruction in a 
public street or highway, he is responsible in damages 
to any one who has received special injury in conse- 
quence thereof.”’ 

In Taylor v. L. 8S. & M. S. R. Co., 45 Mich. 74, the 
head note states that “an ordinance requiring all per- 
sons to keep their sidewalks free from ice, imposes a 
purely public duty, and persons injured by slipping on 
the ice cannot bring private actions against the owners 
of the premises. Breaches of public duty must be pun- 
ished in some form of public prosecution and not by 
way of individual recovery of damages.” 

We have thus referred at length to many of the cases 
holding the non-liability of the lot-owners, for the rea- 
son that there seems to have been quite a common im- 
pression in which judges and lawyers have shared, 
that abutting owners are in some way liable for dam- 
ages occasioned from their neglect to keep sidewalks 
in repair when that duty is in any way enjoined upon 
them. It seems to us that there could never have been 
any logical cause for such impression, and it seems it 
has no foundation in the reported cases. Any other 
conclusion than that reached by us would, we think, 
be most unfortunate, as it would tend to relax the vigi- 
lance of municipal corporations in the performance of 
their duties in respect to the repair of streets and 
highways, and impose that duty upon those who 
might be utterly unable to discharge it. It would tend 
directly to demoralize the public service and lead to dis- 
order, decay and impassability of the public highwags. 

Tn view of the conclusions reached upon the main 
question involved, it is unnecessary to discuss the 
other points raised in the appeal. 

The judgment of the General Term should therefore 
be reversed and that of the Special Term affirmed with 
costes in all courts. All concur. 
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ADMIRALTY — INJURY TO EMPLOYEE — 
MUTUAL NEGLIGENCE — DIVIDED DAM- 
AGES. 


UNITED STATES SUPREME COURT, NOV. 7, 1890. 


Tue Max Morris v. Curry.* 

A longshoreman who, while in the employ of a stevedore, and 
engaged in loading a vessel, is injured, partly through the 
vessel's negligence and partly through his own, by falling 
from the bridge, is not entirely prevented by his con- 
tributory negligence from a recovery upon libelling the 
vessel, but is entitled toa decree for divided damages. 
Affirming 28 Fed. Rep. 881. 

PPEAL from the Circuit Court of the United States 
for the Southern District of New York. 


W. Mynderse, for appellant. 
Roger Foster, for appellee. 


BLATCHFORD, J. This isa suit in admiralty, brought 
in the District Court of the United States for the 
Southern District of New York by Patrick Curry 
against the steamer Max Morris. The libel alleges 
that on the 27th of October, 1884, the libellant was law- 
fully on board of that vessel, being employed to load 
coal upon her by the stevedore who had the 
contract for loading the coal; that, on that day 
the libellant, while on the vessel, fell from her 
bridge to the deck, through the negligence of those 
in charge of her in having removed from the bridge 
the ladder usually leading therefrom to the deck, and 
in leaving open, and failing to guard, the aperture 
thus left in the rail on the bridge; that the Jibellant 
was not guilty of negligence; and that he was injured 
by the fall, aud incapacitated from labor. He claimed 
$3,000 damages. The answer alleges negligence on the 
part of the libellant, and an absence of negligence on 
the part of the claimant. The District Court, held by 
Judge Brown, entered a decree in favor of the libel- 
lant for $150 damages, and $32.33 as one-half of the 
libellant’s costs, less $47.06 as one-half the claimant's 
costs, making the total award to the libellant $135.27. 
The opinion of the district judge is reported in 24 Fed. 
Rep. 860. It appears from that that the judge charged 
to the libellant’s own fault all his pain and suffering 
and all mere consequential damages, and charged the 
vesse] with his wages, at $2 per day, for seventy-five 
working days, making $150. The claimant appealed to 
the Circuit Court, on the ground that the libel should 
have been dismissed. It was stipulated between the 
parties that the facts as stated in the opinion of the 
district judge should be taken as the facts proved in 
the case, and that the appeal should be heard on those 
facts. Judge Wallace, who heard the case on appeal 
in the Circuit Court, delivered an opinion, in August, 
1886, which is reported in 28 Fed. Rep. 881, affirming 
the decree of the District Court. No decree was made 
on that decision, but the case came up again in the 
Circuit Court on the 14th of March, 1887, the court be- 
ing held by Mr. Justice Blatchford and Judge V/al- 
lace, when a certificate was signed by them stating as 
follows: **The libellant was a longshoreman, a resi- 
dent of the city aud county of New York, and was, at 
the time when the said accident occurred, employed as 
longshoreman, by the hour, by the stevedore having 
the contract to load coal on board the steamship Max 
Morris. The injuries to the libellant were occasioned 
by his falling through an unguarded opening in the 
railon the after-end of the lower bridge. The Maz 
Morris was a British steamship, hailing from Liver- 
pool, England. The defendant contends, as a matter 
of defense to said libel, that the injuries complained of 
by libellant were caused by his own negligence. The 
libellant contends that the injuries were occasioned 


* 11 Sup. Ct. Rep. 29. 








entirely through the fault of the vessel and her officers, 
The court finds, as a matter of fact, that the injuries 
to the libellant were occasioned partly through his 
own negligence, and partly through the negligence of 
the officers of the vessel. It now occurs, as a question 
of law, whether the libellant, under the above facts, ig 
entitled to a decree for divided damages. On this 
question, the opinions of the judges are in conflict.” 
On motion of the claimant, the question in difference 
was certified to this court, and a decree was entered 
by the Circuit Court affirming the decree of the Dis- 
trict Court, and awarding to the libellant a recovery 
of $135.27, with interest from the date of the decree of 
the District Court, and $26.30 as the libellant’s costs 
in the Circuit Court, making a total of $172. From 
that decree the claimant has appealed to this court, 
Rev. St., §§ 652, 693; Dow v. Johnson, 100 U. 8. 158. 
The question discussed in the opinions of Judge 
Brown and Judge Wallace, and presented to us for de- 
cision, is whether the libellant was debarred from the 
recovery of any sum of money by reason of the fact 
that his own negligence contributed to the accident, 
although there was negligence also in the officers of 
the vessel. The question presented by the certificate 
is really that question, although stated in the certifi- 
cate to be whether the libellant, under the facts pre- 
sented, was entitled to a decree ‘*‘for divided dam- 
ages.’’ It appears from the opinion of the district 
judge that he imposed upon the claimant ‘‘ some part 
of the damage”’ which his concurrent negligence occa- 
sioned, while it does not appear from the record that 
the award of the $150 was the result of an equal divis- 
ion of the damages suffered by the libellant, or a giving 
to him of exactly one-half, or of more or less than one- 
half, of such damages. The particular question before 
us has never been authoritatively passed upon by this 
court, and is, as stated by the district judge in his opin- 
ion, whether, in a court of admiralty, in acase like the 
present, where personal injuries to the libellant arose 
from his negligence, concurring with that of the ves- 
sel, any damages can be awarded, or whether the libel 
must be dismissed, according to the rule in com- 
mon-law cases. The doctrine of an equal division of 
damages in admiralty in the case of a collision be- 
tween two vessels, where both are guilty of fault con- 
tributing to the collision, had long been the rule in 
England, but was first established by this court in the 
case of T'he Catharine v. Dickinson, 17 How. 170, and 
has been applied by it to cases where, both vessels be- 
ing in fault, only one of them was injured, as well as 
to cases where both were injured, the injured vessel, 
in the first case, recovering only one-half of its dam- 
ages, and, in the second case, the damages suffered by 
the two vessels being added together, and equally di- 
vided, and the vessel whose damages exceeded such 
one-half recovering the excess against the other vessel. 
In the case of I'he Catharine v. Diclinson, supra, both 
vessels being held in fault for the collision, it was said 
by the court, speaking by Mr. Justice Nelson (p. 177), 
that the well-settled rule in the English Admiralty 
was “to divide the loss,” and that, ‘‘under the cir- 
cumstances usually attending these disasters,’’ the 
court thought “ the rule dividing the loss the most just 
and equitable, and as best tending to induce care and 
vigilance on both sides, in the navigation.’’ ‘This rule, 
recognized as one of an equal division of the loss, has 
been applied by this courtin the following cases: 
Rogers v. The St. Charles, 19 How. 108; Chumberlain v. 
Ward, 21 id. 548; The Washington, 9 Wall. 513; The 
Sapphire, 11 id. 164; The Ariadne, 13 id. 475; The Con- 
tinental, 14 id. 345: Atlee v. Packet Co., 21 id. 389; The 
Teutonia, 23 id. 77; The Sunnyside, 91 U.S. 208; The 
America, 92 id. 432; The Alabama, id. 695; The Atlas, 
93 id. 302; The Juniata, id. 887; The Stephen Mor- 
gan, 94 id. 599; The Virginia Ehrman, 97 id. 309: 
The City of Hartford, id. 823; The Civilta, 103 id. 699; 
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The Connecticut, id. 710; The North Star, 106 id. 17; 
The Steriing, id. 647, and The Manitoba, 122 id. 97. 

It may be well to refer particularly to some of these 
cases, which have a bearing upon the present question. 
In the case of The Washington, two vessels were held 
in fault for a collision which resulted in injuries to an 
innocent passenger on one of them, who proceeded 
against both in the same libel. This court held that 
the damages to the passenger ought to be apportioned 
equally between the two vessels, with a reservation of 
aright in the libellant to collect the entire amount 
from either of them in case of the inability of the 
other to respond for her portion. In that case the rule 
of the equal divisier of damages was extended to dam- 
ages other than those sustained by either or both of 
the vessels in fault. 

In Atlee v. Packet Co. a barge owned by the libellant 
was sunk by striking a stone pier owned by the re- 
spondent, built in the navigable part of the Missis- 
sippi river. Both parties being found in fault by the 
District Court, that court divided the damages sus- 
tained by the iibellant, and rendered a decree against 
the owner of the pier for one-half of them. The Cir- 
cuit Court held the owner of the pier to be wholly in 
fault, and decreed the entire damage against him. He 
having appealed, this court, after two hearings of the 
case, reversed the decree of the Circuit Court and re- 
instated that of the District Court. In the opinion of 
this court, delivered by Mr. Justice Miller, the case is 
treated as one of collision. The pier having been 
placed by the respondent in the navigable water of the 
Mississippi river without authority of law, this court 
held him to be responsible for the damages sustained 
by the libellant from the striking of the pier by the 
barge. It held also that there was negligence on the 
part of the barge, and said ‘p. 395): ‘‘ But the plaintiff 
has elected to bring his suit in an admiralty court, 
which has jurisdiction of the case, notwithstanding 
the concurrent right to sueatlaw. Inthis court the 
course of proceeding is in many respects different, and 
the rules of decision are different. The mode of plead- 
ing is different, the proceeding more summary and in- 
formal, and neither party has a right to trial by jury. 
An important difference as regards this case is the rule 
for estimating the damages, In the common-law court 
the defendant must pay all the damages or none. If 
there has been on the part of the plaintiffs such care- 
lessness or want of skill as the common law would es- 
teem to be contributory negligence, they can recover 
nothing. By the rule of the admiralty court, where 
there has been such contributory negligence, or, in 
other words, when both have been in fault, the entire 
damages resulting from the collision must be equally 
divided between the parties. This rule of the admi- 
ralty commends itself quite as favorably in its influ- 
ence in securing practical justice as the other, and the 
plaintiff who has the selection of the forum in which 
he will litigate cannot complain of the rule of that 
forum.” This court therefore treated the case as if it 
had been one ot a collision between two vessels. 

The case of The Alabama was like that of The Wash- 
ington, where an innocent farty recovered damages 
against two vessels, both of which were in fault in a 
collision. In that case it is said in the opinion of the 
court, delivered by Mr. Justice Bradley (p. 697), that 
“the moiety rule has been adopted for a better distri- 
bution of justice between mutual wrong-doers; and it 
ought not to be extended so far as to inflict positive 
loss on innocent parties.” 

The case of The Atlas was that of a suit against the 
Atlas by an insurance company for the loss of a canal 
boat and her cargo while she was in tow of a tug, 
through a collision between the Atlas and the tug. The 
tug was not sued. The District and Circuit Courts, in 
view ot the fact that the collision was caused by the 
Mutual fault of the At/as and the tug, decreed to the 
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| libellant, against the Atlas, one-half of its damages. 


This court held that, as the owner of the cargo which 
was on board of the canal boat was not in fault, the 
libellant was entitled to recover the entire amount of 
its damages from the A4llus, the tug not having been 
brought in as a party to the suit. By rule 59 in admi- 
ralty, promulgated by this court March 26, 1883 (112 U. 
S. 743), the claimant or respondent in a suit for dam- 
ages by collision may compel the libellant to bring in 
another vessel or party alleged to have been in fault. 

The case of The Juniata is worthy of attention. In 
that case, one Pursglove, the owner of a steam-tug, 
filed a libel against the Juniata to recover for damage 
sustained by the tug by a collision between it and the 
Juniata, and also damages for personal injuries to 
himself. The District Court held both vessels to have 
been in fault, and made a decree of $10,000 in favor of 
Pursglove, for one-half of his damages. This decree 
was affirmed by the Circuit Court and by this court. 
It is quite evident from the report of the case that 
damages were awarded to Pursglove for his personal 
injuries, although his tug was held to have been in 
fault. 

Some of the cases referrea to show that this court 
has extended the rule of the division of damages to 
claims other than those for damages to the vessels 
which were in fault in a collision. 

In England, the common-law rule that a plaintiff 
who is guilty of contributory negligence can recover 
nothing was made by statute to yield to the admiralty 
rule in respect to damages arising out of acollision be- 
tween two ships, by subdivision 9, section 25, chapter 
66, 36 and 37 Victoria, being the Judicature Act of Au- 
gust 5, 1873 (L. R., 8 St. 321), which provides as follows: 
**(9) In any cause or proceeding for damages arising 
out of a collision between two ships, if both ships shall 
be found to have been in fault, the rules in forcein the 
Court of Admiralty, so far as they have been at vari- 
ance with the rules in force in the courts of common 
law, shall prevail.”” The same provision was enacted 
in the same language by subdivision 9, section 28, chap- 
ter 57, 40 and 41 Victoria, being the Judicature Act in 
relation to Ireland of August 14, 1877. L. R., 12St. 362. 

The admiralty rule of the division of damages was 
laid down by Sir William Scott, in 1815, in The Wood- 
rop-Sims, 2 Dod. 83, 85, where he says that if a loss oc- 
curs through a collision between two vessels, where 
both parties are to blame, the rule of law is *‘ that the 
loss must be apportioned between them, as having been 
oécasioned by the fault of both of them.”’ This rule 
was approved by the House of Lords, on an appeal 
from Scotland, in Hay v. Le Neve, 2 Shaw, 395, in 1824. 
The rule of the equal apportionment of the loss where 
both parties werein fault would seem to have been 
founded upon the difficulty of determining in such 
cases the degree of negligence in the one and the other. 
It is said by Cleirac (Us et Coutumes de la Mer, p. 68) 
that such rule of division is a rustic sort of determina- 
tion, and such as arbiters and amicable compromisers 
of disputes commonly follow, where they cannot dis- 
cover tle motives of the parties, or when they see 
faults on both sides. 

As to the particular question now presented for de- 
cision, there has been a conflict of opinion in the lower 
courts of the United States. In the case of Peterson v. 
The Chandos, 4 Fed. Rep. 645, 649, in the District Court 
for the district of Oregon, which was a libel in admi- 
ralty against a vessel, for a personal injury, it was said 
by Judge Deady that the libellant could not recover 
for an injury caused by his own negligence, which con- 
tributed to the result, even though the vessel was in 
fault. The same rule was recognized by him, in the 
same court, in a suit in admiralty, in Holmes v. Rail- 
way Co., 5 Fed. Rep. 523, 538, aud by Judge Hughes, in 
the District Court for the Eastern District of Virginia, 
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On the other hand, Judge Pardee, in the Circuit 
Court for the Eastern District of Louisiana, in The 
Explorer, 20 Fed. Rep. 135, and The Wanderer, id. 140, 
cases in admiralty where the libellant sued for per- 
sonal injuries, and he and the vessel were both held in 
fault, laid it down as a rule that, in cases of marine 
torts, courts of admiralty could exercise a conscien- 
tious discretion, and give or withhold damages upon 
enlarged principles of justice and equity. In the first 
of those cases, the court allowed to the libellant $280 
for the loss of forty days’ time, at $7 a day, and the 
sum of $40 pai: by him for his admission toa hospital, 
and the costs of the case, as the vessel’s share of the 
expenses .esulting from the injury to which the vessel 
eontributed through-the negligence of her master and 
officers. In the other case, it was held that, while the 
libellant could not be rewarded for his negligence at 
the expense of the vessel, she should be held responsi- 
ble for her negligence, to the extent of paying for the 
direct care, attention, medical services and expenses 
required for the libellant. These last two cases pro- 
ceed upon the same principle that appears to have 
been adopted by the District and Circuit Courts in the 
present case, and the same view was applied by the 
District Court for the Eastern District of New York, 
in The Truro, 31 Fed. Rep. 158, and by the District 
Court for the Eastern District of Virginia, in The Ed- 
dystone, 33 Fed. Rep. 925. This principle, it is con- 
tended, is sanctioned by the language used by this 
court in The Marianna Flora, 11 Wheat. 1, 54: ‘* Even 
in cases of marine torts, independent of prize, courts 
of admiralty are in the habit of giving or withholding 
damages upon enlarged principles of justice and equity, 
and have not circumscribed themselves within the 
positive boundaries of mere municipal law ’’—and in 
The Palmyra, 12 Wheat. 1, 17: ‘‘ In the admiralty, the 
award of damages always rests in the sound discretion 
of the court, under all the circumstances.”’ 

The rule of giving one-half of the damages has been 
applied by the District and Circuit Courts in the 
Southern District of New York in cases where a boat 
and her cargo were lost or damaged through negli- 
gence on the part of a steam-tug which towed the 
boat, where there was fault also on the part of the 
boat. Those were not cases of collision, and there was 
no damage to the steam-tug, and she alone was sued 
for the loss. Such cases were those of The William 
Murtaugh, 3 Fed. Rep. 404; 7 id. 360; The Wm. Coz, 3id. 
645; affirmed by the Circuit Court, 9 id. 672; Con- 
nolly v. Ross, 11 id. 342; The Bordentown, 16 id. 270. 
Also in cases where the vessel towed was held to be in 
fault for not being in proper condition (Philadelphia 
R. Co.v. New England Transp. Co., 24 id. 505); 
and where a boat was injured by striking the bottom 
of aslip in unloading at the respondent’s elevator, the 
boat herself being also in fault (Christian v. Van Tas- 
sel, 12 id. 884); and where the vessel towed was old 
and unseaworthy. The Syracuse, 18 id. 822; The Reba, 
22 id. 546. In Snow v. Carruth, 1 Spr. 324, in the Dis- 
trict Court for the District of Massachusetts, damage 
to goods carried by a vessel on freight was attributable 
partly to the fault of the carrier, and partly to the 
fault of the shipper; and, it being impossible to ascer- 
tain for what proportion each was responsible, the loss 
was divided equally between them. 

All these were cases in admiralty, and were not cases 
of collision between two vessels. They show an ame- 
lioration of the common-law rule, and an extension of 
the admiralty rule, in a direction which we think is 
manifestly just and proper. Contributory negligence 
in @ case like the present should not wholly bar recov- 
ery. There would have been no injury to the libel- 
lant but for the fault of the vessel; and, while, on the 
one hand, the court ought not to give him full com- 
pensation for his injury where he himself was partly 
in fault, it ought not, on the other hand, to be re- 
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strained from saying that the fact of his negligence 
should not deprive him of all recovery of damages. 
As stated by the District judge in his opinion in the 
present case, the more equal distribution of justice, 
the dictates of humanity, the safety of life and limb, 
and the public good, will be best promoted by holding 
vessels liable to bear some part of the actual pecuniary 
loss sustained by the libellant, in a case like the pres- 
ent, where their fault is clear, provided the libellant’s 
fault, though evident, is neither willful nor gross nor 
inexcusable, and where the other circumstances pre- 
sent a strong case for his relief. We think this rule is 
applicable to all like cases of marine tort, founded 
upon negligence, and prosecuted in admiralty, as in 
harmony with the rule for the division of damages in 
cases of collision. The mere fact of the negligence of 
the libellant as partly occasioning the injuries to him, 
when they also occurred partly tbrough the negligence 
of the officers of the vessel, does not debar him entirely 
from a recovery. 

The necessary conclusion is that the question 
whether the libellant, upon the facts found, is enti- 
tled to adecree for divided damages, must be an- 
swered in the affirmative, in accordance with the judg- 
ment below. This being the only question certified, 
and the amount in dispute being insufficient to give 
this cuurt jurisdiction of the whole case, our jurisdic- 
tion is limited to reviewing this question. Union Nat. 
Bank v. Kansas City Bank, 136 U. 8. 223. Whetherin 
a case like this the decree should be for exactly one- 
half of the damages sustained, or might, in the discre- 
tion of the court, be for a greater or less proportion of 
such damages, is a question not presented for our de- 
termination upon this record, and we express no opin- 
ion upon it. Decree affirmed. 
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DAMAGES—TELEGRAPH COMPANIES—DE- 
LAY—MENTAL ANGUISH. 


NORTH CAROLINA SUPREME COURT, OCT. 13, 1890. 


Youne v. WESTERN UNION TELEGRAPH Co. 

Where a telegraph company received the following message: 
“Come in haste; your wife is at the point of death,”— 
and failed to deliver the same in eight days, though the 
receiver's place of business was well known, and within 
a short distance of the office of the company in the town 
in which the receiver resided, whereby he was prevented 
from being present at his wife’s death, or attending her 
funeral, held, (1) there was gross negligence, and the re- 
ceiver was entitled to maintain an action for the tort; (2) 
the plaintiff is entitled, in addition to the nominal dam- 
ages, to recover compensation for the mental anguish in- 

flicted on him by the negligence of the defendant. 
THIS wasacivil action tried before Boykin, J., at 
the fall term, 1889, of Craven Superior Court, 
upon demurrer to the complaint. The complaint al- 
leges, in substance, that on 26th February, 1889, the 
step-father of plaintiff's wife, at Greenville, 8. C., at 
whose house the wife was on a visit, delivered to the 
defendant telegraph company the following telegram, 
paying the sum charged for its transmission; ‘‘ Green- 
ville, S. C., Feb. 26, 1889. To J. T. Young, Newberne, 
N. C. Come in haste; your wife 1s at the point of 
death. [Signed] J. W. Rice.” That the telegram was 
received by the agent of defendant at Newberne, on 
2;th February, and with ordinary care and attention 
could have been delivered to plaintiff within a few 
minutes after its receipt, as the plaintiff's residence and 
place of business were well known, the latter being on 
a principal street, and within four hundred yards of 
the telegraph office, and plaintiff had been a resident 
many years, continuously, in Newberne, engaged in 
business there; that by the gross negligence of defend- 
ant, the plaintiff bad no notice of such telegram until 
the receipt of a letter from the sender on March 5th, 
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whereupon he went to defendant’s office on March 6th, 
and demanded the telegram, which was then delivered 
to him; that the plaintiff was continuously in New- 
berne, at his usual place of business, from February 
26 till March 6, 1889; that had the telegram been de- 
livered with reasonable promptness he could have had 
the consolation of being with his wife in her last 
moments, and of attending her funeral, but by reason 
of aforesaid gross negligence on the part of the defend- 
ant, the death and burial of his wife took place with- 
out any knowledge thereof on the part of the plaintiff; 
that the plaintiff had suffered great pain, mental 
anguish and distress by reason of the gross negligence 
and delay in transmitting and delivering the telegram, 
and demands damages. The defendant demurred to 
the complaint on the ground that “it does not state 
facts sufficient to constitute a cause of action, in that 
the only damage which it is alleged that plaintiff has 
sustained is mental anguish and grief by reason of the 
plaintiff's not being able, on account of defendant’s 
failure to deliver the measage, to be present with his 
wife during her illness, and attend her funeral.” 
The demurrer was overruled, and defendant ap- 
pealed. 


Manly & Guion, Simmons & Gibbs, and L. J. Moore, 
for plaintiff. 


Clark & Clark, for defendant. 


CLARK, J. In addition to the ground of demurrer 
set out in the record the defendant demurred ore tenus 
in this court that the complaint did not state a suffi- 
cient cause of action, in that the plaintiff was not a 
party to the contract, and therefore could not maintain 
an action for its breach. Upon the question whether 
the receiver can maintain the action, Shearman & Red- 
field on Negligence, section 560, say: ‘We think 
therefore upon the principle of these decisions, a tele- 
graph company is responsible for its negligence to a 
person to whom a message is addressed, as well as to 
the sender. If it were not so, it is obvious that the re- 
ceivers of telegrams would often receive great damages 
without any means of redress.’’ There is ample au- 
thority to the same effect: Wadsworth v. Telegraph 
Co., 86 Tenn. 695; Elwood vy. Telegruph Co., 45 N. Y. 
49; Ellis v. Telegraph Co., 13 Allen, 227; Telegraph Co. 
v. Dryburg, 35 Penn. St. 298; Markel v. Telegraph Uo., 
19 Mo. App. 80, and many others. This, while not the 
English rule, is stated by Gray Tel., § 65; 2 Thomp. 
Neg. 847; 4 Lawson Rights & Rem., § 1972; and Whart. 
Neg., § 758—to be the invariable rule in this country. 
The following may be summed up as the reasons as- 
signed therefor: (1) That a telegraph company is a 
public agency, and responsible as such to any one in- 
jured by its negligence, or at least it is the common 
agent of sender and receiver, and responsible to each 
for any injury sustained by them, respectively, by its 
negligence. (2) That in a case like this the receiver is 
the beneficiary of the contract, and the injury, if any, 
caused by the company’s negligence, must be to him. 
(8) The message is the property of the party addressed 
in analugy to a consignee of goods. (4) That upon the 
face of a message such as this, the sender is the agent 
of the .eceiver, and the latter as the principal can 
maintain an action for breach of the contract, or fora 
tort, if injury is done him by negligence in perform- 
ance of the duty contracted for. ‘The company’s 
employment is of a public character, and it owes the 
duty of care and good faith to both sender and re- 
ceiver.” 3 Suth. Dam. 314. The author goes on to 
state that where there is gross or willful negligence the 
action can be brought either for tort or on contract, 
and in case of misfeasance the company is liable also 
to the parties as wrong-doers. Upon authority and 
reason we think it clear that the plaintiff could main- 
tain the action, and whether it is an action ex contractu 
for breach of the contract of speedy and safe transmis- 


sion, or ex delicto for negligence and violation of 
the duty which the defendant owed as a public cor- 
poration, or as common agent of sender and receiver, 
at least nominal damages could be recovered. ‘Tbe 
principle that for the violation of every legal righ#, 
nominal damages, at least, will be allowed, applies to 
all actions, whether for tort or breach of contract, and 
whether the right is personal, or relates to property.’’ 
1Suth. Dam. 11. Where “there is a neglect of duty 
by a telegraph company and an infraction of the plain- 
tiffs right to have care and diligence used in the send- 
ing and delivery of his message, he is entitied to 
nominal damages at least.” Id. 

The other question, and the one most earnestly 
pressed upon our consideration, is whether the plain- 
tiff can recover for mental pain and anguish when 
there has been no physical injury. In Shearman & 
Redfield on Negligence, section 605, it is said: ‘‘In 
case of delay or total failure of delivery of messages 
relating to matters not connected with business, such 
as personal or domestic matters, we do not think that 
the company in fault ought to escape with mere nomi- 
nal damages on account of the want of strict commer- 
cial value in such messages. Delay in the announces 
ment of a death, an arrival, the straying or recovery 
of a child, and the like, may often be productive of an 
injury to the feelings which cannot easily be estimated 
in money, but for which a jury should be at liberty to 
award fair damages. Yet, in such cases, the damages 
ought not to be enhanced by evidence of any circum- 
stances which could not reasonably have been antici- 
pated as probable from the language of the written 
message.’’ This paragraph was cited and approved by 
the Court of Appeals of Kentucky in an opinion filed 
in June of this year (Chapman v. Telegraph Co., 18 8. 
W. Rep. 880), in which the court says: ‘“ This seems 
to us to be the true rule--one which is in accord with 
reason, and necessary to a proper protection of indi- 
vidual right, and the interests of the public.’’ In this 
case the court held that the plaintiff could recover 
damages for delay in the delivery of a message an- 
nouncing the illness and death of the plaintiff's father, 
and say: ‘Many of the text-writers say that a person 
cannot recover damages for mental anguish alone, and 
that he can recover such damages only where he is 
entitled to recover some damages upon some other 
ground. It will generally be found however that they 
are speaking of cases of personal injury. If a telegraph 
company andertakes to send a message, and fails to 
use ordinary diligence in doing so, it is certainly liable 
forsome damage. It has violated its contract; and 
whenever a party does so he is liable at least to some 
extent. Every infraction of a legal right causes injury, 
in contemplation of law. The party being entitled in 
such a case to recover something, why should not an 
injury to the feelings, which 1s often more injurious 
than a physical one, enter into the estimate? Why, 
being entitled to some damage by reason of the other 
party’s wrongful act, should not the complaining party 
recover all the damage arising from it? It seems to 
us that no sound reason can be given to the contrary. 
The business of telegraphing, while yet in its infancy, 
is already of wonderful extent and importance to the 
public. It isgrowing, and the end cannot yet be seen. A 
telegraph company is a quasi public agent, and as such 
it should exercise the extraordinary privileges ac- 
corded to it with diligence to the public. If in matters 
of mere trade it negligently fails to do its duty, it is 
responsible for all the natural and proximate damage. 
Is it to be said or held, that as to matters of far greater 
interest to a person, it shall not be, because feelings or 
affections only are involved? If it negligently fails to 
deliver a message which closes a trade for $100, or even 
less, it is responsible for the damage. It is said how- 
ever that if it is guilty of like fault as to a message to 





the husband that the wife is dying, or the father that 
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his son is dead, and will be buried at a certain time, 


there is no responsibility save that which is nominal. 
Such rule, at first blush, merits disapproval. It would 
sanction the company in wrong-doing. It would hold 
it responsible in matters of the least importance, and 
suffer it to violate its contracts with impunity as to 
the greater. It seems to us that both reason and pub- 
lic policy require that it should answer for all injury 
resulting from its negligence, whether it be to the feel- 
ings or the purse, subject only to the rule that it must 
be the direct and proximate consequence of the act. 
The injury to the feelings should be regarded asa part 
of the actual damage, and the jury be allowed to con- 
sider it. If it be said that it does not admit of accu- 
rate pecuniary measurement, equally so may it be 
said of any case where mental anguish enters into the 
estimate of injury for a wrong, and it furnishes no 
sufficient reason why an injured party should not be 
allowed to look to the wrong-doer for reparation. 
If injury to the feelings be an element to the actual 
damages in slander, libel and breach of promise cases, 
it seems to us it should equally be so considered in 
cases of this character. If not, then most grievous 
wrongs may often be inflicted with impunity; legal in- 
sult, added to outrage by the party, by offering one 
cent, or the cost of the telegram, as compensation to 
the injured party. Whether the injury be to the feel- 
ings, or pecuniary, the act of the violator of a right 
secured by contract has caused it. The source is the 
same, and the violator should answer for all the proxi- 
mate damages.” 

In Indiana and Texas, opinions to the same effect 
have also been filed during the present year. In the 
Indiana case (Reese v. Telegraph Co., in the Supreme 
Court of that State, March, 1890, 24 N. E. Rep. 163), 
Berkshire, J., says: ‘Although the telegram had no 
relation to any business transaction which would have 
involved dollars and cents merely, this did not justify 
the appellee in neglecting itsduty. It had undertaken 
for a valuable consideration to deliver the message 
promptly, and its failure so to do or to make reason- 
able effort in that direction was negligence, and a vio- 
lation of its undertaking. The diligence which a tele- 
graph company is required to use in the delivery of a 
message will be determined to some extent from the 
character and importance of the message. Upon hu- 
mane grounds, messages like the one here involved 
should be promptly delivered, and should be regarded 
as of more importance to the parties concerned than 
mere business messages, and in promptness of delivery 
should have preference over messages of the latter 
class. * * * From the information it had before 
it when it entered into the undertaking, the appellee 
was bound to know that mental anguish might, and 
most probably would, come to some person in case it 
failed to act promptly in transmitting and delivering 
the dispatch, and therefore such a result was contem- 
plated when the message was delivered by the appel- 
lant to the appellee’s agent at Jamestown, and is within 
the undertaking. * * * Theappellant having suf- 
fered great mental anguish, because, as he alleges, of 
the failure to promptly deliver the message, it would 
be a harsh rule which would deny to him all redress 
except the mere pittance which he paid to have 
the telegram transmitted and delivered. Some of the 
authorities seek to draw a distinction as to the right to 
recover damages for mental suffering, between cases 
where there may be a recovery for pecuniary loss, and 
cases where there is or can be no pecuniary loss, to 
which class the present action belongs. With this dis- 
tinction we have no sympathy, and confess we can see 
no good reason for it torest upon. Ifatelegraph com- 
pany undertakes to transmit and deliver promptly a 
message wherein dollars and cents are alone involved, 
and its negligence occasions loss, it is conceded by all 
the authorities that it may be compelled to respond in 








"damages. Why? Because it has negligently broken 


its agreement, or as is sometimes said, failed to per. 
form a duty which it owed to the sender of the meg. 
sage, or the person to whom it is addressed, as the case 
may be. For the same pecuniary consideration it un- 
dertakes to transmit and deliver a message informing 
a husband of the dangerous illness of his wife, the wife 
of her husband, the parent of the child, the child of 
the parent, and it negligently fails to deliver the tele- 
gram, and asa result the sick relation dies without 
having the comforting presence of the husband, wife, 
father, mother, son or daughter, with all the benefit, 
physical and mental, which would follow. Is it to be 
said, that under such circumstances, the most that the 
telegraph company is liable for is nominal damages, 
because of greater mental anguish suffered by the 
sender of the telegram, who may be the father, mother, 
husband, wife or child? In our judgment no such rule 
can or should prevail. In failing to promptly deliver 
a telegram the telegraph company negligently fails to 
perform a duty which it owes to the sender of a tele- 
gram, and should be held liable for whatever injury 
follows as the proximate result of its negligent con- 
duct. It is not a mere breach of contract, but a fail- 
ure to perform a duty which rests upon it as a servant 
of the public. In our opinion, upon the facts stated in 
the second paragraph of the complaint, the appellant 
isentitled to recover damages for the mental suffering 
which he endured, and his measure of damages is the 
amount paid for the transmission of the message, and 
in addition, what would seem to be just as a compen- 
sation for his mental anguish.”’ In the other case 
(Telegraph Co. v. Moore, Feb., 1890, 76 Tex. 66) the 
court held that ‘‘a message delivered for transmission 
to a telegraph company, containing the words, ‘ Billy 
is very low. Come at once,’ is sufficient to apprise the 
company that the message refers toa near relative of 
the person to whom it is addressed, and of the fact 
that mental suffering is likely to result from a 
failure to transmit the message with diligence and 
dispatch,’’ and say: “Inthecase of Telegraph Co. v. 
Adams, 75 Tex. 531, it was held, in effect, that a re- 
covery could be had for mental suffering resulting from 
a failure to deliver with diligence a telegraphic mes- 
sage announcing the sickness or death of a relative, 
provided the language employed in the message was 
reasonably sufficient to put the company upon inquiry 
as to the relationship between such person and the 
party addressed, and to apprise them that its object 
was to afford the party an opportunity to attend upon 
his relative in his last sickness, or to be present at the 
funeral in case of death. The same principle was af- 
firmed in the case of Zelegraph Co. v. Feegles, 75 Tex. 
537 (decided at the same term),”’ and Zelegraph Co. v. 
Broesche, 72 id. 654 (1889). 1n Telegraph Co. v. Cooper, 
71 id. 507 (1888), Collard, J., says: ‘‘Appellant claims 
that its demurrers to plaintiff's petition should have 
been sustained, because injury to feelings disconnected 
from an actual personal injury are exemplary damages, 
and the facts alleged are not sufficient to recover ex- 
emplary damages. The very question raised here was 
before the Supreme Court in the case of Stuart v. Tele- 
graph Co., 66 Tex. 580, and the court, after discussing 
the So Relle Case, 55 id. 310, and the Levy Cases, 59 id. 
543, 563, the case of Hays vy. Railroad Co., 46 id. 272, 
and other authorities, use the following language: 
* But it is claimed that the mental is an incident to 
the bodily pain, and that without the latter the former 
cannot be considered as actual damages. In cases of 
bodily injury the mental suffering is not more directly 
aud naturally the result of the wrongful act than in 
this case; not more obviously the consequences of the 
wrong done than tn this case. What difference exists 
to make the claimed distinction? That 1t 1s caused 
by and contemplated in doing the wrongful act 1s the 
principle of liability. The wrong-doer knows that he 
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is doing this damage when he afflicts the mind by 
withholding the message of morta) illness as well as 
by a wound to the person.’ The conclusion derived 
from the opinion in the case, from which the foregoing 
extract is taken, is that injury to the feelings caused 
by the failure to deliver the message relating to do- 
mestio affairs, where the failure is the result of negli- 
gence on the part of the company or its servants, is an 
element of actual damages. The same principle was 
decided by the Commission of Appeals in the case of 
Railway Co. v. Miller, 7 8S. W. Rep. 653, erroneously 
styled in the official reports Railway Co. v. Wilson, 69 
Tex. 739, and it was held that the right to recover 
would not depend upon the degree of negligence caus- 
ing theinjury. If the inexcusable negligence of the 
defendant’s servants is found to be the proximate 
cause of the injury, damages may be recovered com- 
mensurate with the injury.”” In Telegraph Co. v. 
Simpson, 73 Tex. 422 (decided 1889), the court re-af- 
firmed the same doctrine as does Loper v. Telegraph 
Co., 70 Tex. 689, which is exactly like our case, except 
the relationship was that of a mother who was pre- 
vented from being at her son’s death-bed and burial 
by negligent delay in the delivery of the telegram. In 
arecent case (1888) decided in the Supreme Court of 
Tennessee (Wadsworth v. Telegraph Co., 86 Teun. 695), 
that court affirms the same doctrine, and Caldwell, J., 
after quoting the authorities to the effect that damages 
for mental anguish cannot usually be given in an ac- 
tion for breach of contract, says: ‘*These are but 
illustrations and applications of the general rule which 
we have already stated for the estimation of damages 
in actions for breach of contract. They serve the pur- 
pose of showing, that in the ordinary contract, only 
pecuniary benefits are contemplated by the contract- 
ing parties; and that therefore the damages resulting 
from the breach of such a contract must be measured 
by pecuniary standards; and that where other than 
pecuniary benefits are contracted for, other than 
pecuniary standards will be applied in the ascer- 
tainment of the damages flowing from the breach. The 
case before us (so far as it isan action for the breach 
of contract) is subject to the same general rule; and 
the defendant is answerable in damages for the breach 
according to the nature of the contract, and the char- 
acter and extent of the injury suffered by reason of its 
non-performance. The messages were sent for a par- 
ticular purpose, which was disclosed upon their face, 
and of which the defendant had full notice. That pur- 
pose was not of a pecuniary nature. There was no 
offer or instruction to buy or sell any thing; no propo- 
sition or promise with respect to any business transac- 
tion. The messages were of far greater importance to 
the receiver than any of these. Her brother was lying 
at the point of death, in easy reach of her. It was in- 
formation of this fact that the defendant first under- 
took to convey to her for a stipulated sum, and which, 
if conveyed promptly, would have enabled her to be 
with him in his last moments, and would have saved 
her the injury of which she complains. Then her 
brother died away from her; his body needed her at- 
tention, and would have received it, as owned, if the 
defendant had done its duty. It was intelligence of 
the death which the defendant agreed, in the second 
place, to communicate to her. The messages were 
proper in language, and lawful in purpose. She was 
entitled to the information they contained, and to 
whatever benefits that information would have con- 
ferred upon her, even though such benefits be mainly 
or altogether to the feelings or affection. The defend- 
ant contracted that she should have those benefits, and 
that she should be spared whatever pain or anguish 
such information, promptly conveyed, would prevent. 
By all the authorities, including our Code, it was the 
duty of the defendant to transmit and deliver these 
Messages ‘ correctly, and without unreasonable delay ;’ 





and in failing to do so, it became responsible for all 
loss or injury occasioned thereby. Mill. & V. Code, 
§§ 1541, 1542; Marr v. Telegraph Co., 8 Teun. 529; Gray 
Tel., §§ 81, 82 et seq.; Cooley Torts, 646, 647; Whart. 
Neg., § 767; 3 Suth. Dam. 298-300; Shearm. & R. Neg., 
§ 605. This rule of damages is enforced by the Su- 
preme Courts of Georgia, Virginia and other States, 
even where the message is in cipher. Telegraph Co. v. 
Fatman, 73 Ga. 285; Telegraph Co. v. Reynolds, 77 Va. 
173; 46 Am. Rep. 715, and reporter’s note at end of 
case. It is true that most of the adjudged cases in 
which telegraph companies have been required to re- 
spond in damages for their negligence have involved 
questions of pecuniary loss; but we cannot agree that 
for that reason the liability should attach and be en- 
forced in such cases only. Telegraphy is of compara- 
tively recent origin. and the law concerning the duties 
and liabilities of telegraph companies has hardly passed 
its infancy, and cannot be expected, at so early a day 
in its history, to be settled, even in its important parts, 
by a long line of concurring decisions. In addition to 
this, it is but reasonable to presume that such a fla- 
grant breach of plain obligation, with respect to mut- 
ters so near the heart, and so accustomed to the re- 
spect of all mankind, as is here averred, has but sel- 
dom occurred, and therefore has but seldom been 
brought to the attention of the courts of this country. 
To hold that the defendant is not liable, in this case, 
for the wrong and injury done to the feelings and af- 
fections of Mrs. Wadsworth by its default would be to 
disregard the purpose of the telegrams altogether, and 
to violate the rule of law which authorizes a recovery 
of damages appropriate to the objects of the contracts 
broken; and furthermore, such a holding would jus- 
tify the conclusion that the defendant might, with im- 
punity, have refused to receive and transmit such mes- 
sages at all, and that it has the right in the future to 
do as it has done in this case, or at least, that it cannot 
be required to respond in damages for doing so. To 
such a result, we think, no court should submit. The 
telegraph company is the servant, rather than the mas- 
ter, of its patrons. * * * That the amount of dam- 
ages allowable in such a case as this is not capable of 
easy and accurate mathematical computation is freely 
conceded; but that should not be a sufficient reason 
for refusing or defeating the right of action altogether, 
for the same objection may be urged with the sume 
force in all cases where mental and bodily suffering 
are treated as proper elements of damage. It is very 
appropriately said however in the conclusion of the 
opinion in So Relle’s Case, that ‘great caution should 
be observed in the trial of cases like this, as it will be 
so easy and natural to confound the corroding grief 
occasioned by the loss of the parent or other relative, 
with the disappointment and regret occasioned by the 
fault or neglect of the company, for it is only the lat- 
ter for which the recovery may be had; and the atten- 
tion of juries might well be called to that fact.’ Nor 
do we think that the suggestion that the decision we 
are making may encourage the bringing of other suits 
of a similar nature is of very great moment as a mat- 
ter for the consideration of the court in its endeavor 
to reach a just and sound conclusion. It is rather to 
be hoped that instances of such dereliction of plain, 
easy and important duty have not been very numerous 
in the past, and that they will seldom transpire in the 
future.” 

In the United States Circuit Court, in the case of 
Beasley v. Telegraph Co.,39 Fed. Rep. 181 (decided 
1889), the court held, that if by cause of the unreason- 
able delay of a telegram, the husband was prevented 
from reaching his wife’s bed before her death, he could 
recover a proper compensation for his disappointment 
and mental anguish. The judge (Maxey) very properly 
adds that caution should be observed by the jury to 
distinguish between the pain caused the plaintiff by 
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the wife's death, for which the defendant was not re- 
sponsible, and that caused by being deprived by de- 
fendant’s negligence of the consolation of seeing his 
wife before her death. This subject is one of the first 
impression in this State. It is a matter of importance 
to the public that it should be settled what legal obli- 
gation, if any, rests upon the telegraph companies to 
deliver prompily messages of a social nature, not con- 
cerning pecuniary transactions. To many, and in many 
instances, they are far more important. If no pecu- 
niary damages can be recovered fora breach of the duty 
to deliver such messages, beyond the recovery of the 
petty sum paid for transmission, the usefulness and 
value to the public of such corporations will be mate- 
rially diminished. We have therefore cited quite fully 
from the most recent cases on the subject. There are 
older cases sustaining the same doctrine. In So Relle 
v. Telegraph Co., 55 Tex. 308, it was held that a tele- 
graph company is liable for injury to the feelings of a 
son by delay in delivering to him a message announc- 
ing the death of his mother, whereby he was prevented 
from attending her funeral. In Stuart v. Telegraph 
Co., 66 Tex. 580, it is held that where, by gross neg- 
ligence in deliveringa telegram, plaintiff was prevented 
from seeing his brother in his last illness, and attend- 
ing his funeral, compensation for injury to feelings 
may be recovered. The same principle is intimated in 
Logan v. Telegraph Co., 84 Ill. 468. And there are 
other authorities. There are some authorities to be 
found of acontrary tenor (West v. Zelegruph Co., 39 
Kan. 93; Russell v. Telegraph Co., 3 Dak. 315, and some 
others), but they fail to satisfy us that they are conso- 
nant to justice and the “reason of the thing.’”” Dam- 
ages for injury to the feelings, such as mental anguish 
or humiliation, are given, though there may be no phys- 
ical injury, in many cases. They are allowed where a 
party is wrongfully put off a train (3 Suth. Dam. 259); 
in actions for breach of promise of marriage; in ac- 
tions for slander and libel (Terwilliger v. Wands, 17 N. 
Y. 54); in actions for malicious arrest and prosecution 
(Fisher v. Hamilton, 49 Ind. 341); in actions for false 
imprisonment (Stewart v. Maddox, 63 Ind. 51); for ille- 
gally suing out an attachment (Byrne v. Gardner, 33 La. 
Ann. 6); for crim. con., and for seduction, and in other 
cases. In actions by a father for seduction of a 
daughter, by a fiction of law, the damage is laid per 
quod servitium amisit, but the recovery is generally out 
of all proportion to any possible valuation of the ser- 
vices, and it is well understood that in fact compensa- 
tion is not given for them, but for the wounded and 
outraged feelings of the parent. Damages for injured 
feelings were allowed where a conductor kissed a fe- 
male passenger against her will. Craker v. Railroad 
Co., 36 Wis. 657. We see therefore no reason why the 
doctrine of compensation for injury to feelings should 
not embrace a case like the one before us. 

When a passenger, while travelling on the cars, is 
injured by a collision or other negligence, though 
there is a breach of the contract of safe carriage, yet 
the plaintiff can elect to hold the carrier liable in tort 
for the negligence which caused the injury. Wood v. 
Ralway Co., 32 Wis. 398; Craker v. Railroad Co., 36 
id. 657-675, and cases cited. By analogy, when there is 
an injury caused by negligence and delay in the deliv- 
ery of a telegram, the party injured is entitled to sue 
in tort for the wrong done him. In Stuart v. Telegraph 
Co., 66 Tex. 580, it is said: ‘* We have no forms of ac- 
tion or technical rules which can prevent a plaintiff 
upon a statement of the facts of his case from recover- 
ing all the damages shown to be sustained. If the facts 
stated show a breach of contract, and also that the 
breach is of such a character as to authorize an action 
of tort, all the damages for the thing done or omitted, 
either ex contractu or ex delicto, may be recovered in 
the one action.”” To same effect, Railroad Co. v. Levy, 
59 Tex. 547, and Wadsworth v. Telegraph Co., 86 Tenn. 











69%. It seems to us that this action is in reality in the 
nature of atort for the negligence, and that as ig 
usually the case in such actions, the plaintiff is entitled 
to recover, in addition to nominal damages, compen. 
sation for the actual damages done him, and that men- 
tal anguish is actual damage. “It is very truthfully 
and appropriately remarked by a learned author that 
*the mind is no lessa part of the person than the body, 
and the sufferings of the former are sometimes more 
acute and lasting than those of the latter. Indeed, the 
sufferings of each frequently, if not usually, act recip- 
rocally,on the other.” 3 Suth. Dam. 260.’’ And Cicero 
(who certainly may be quoted as an authority among 
lawyers) says in his 11th Philippic against Anthony: 
“Nam quo major vis est animi quam corporis, hoc sunt 
graviora ea que corpora.”” ‘* For, as the power of the 
mind is greater than that of the body, in the same way 
the sufferings of the mind are more severe than the 
pains of the body,’’ The difficulty of measuring dam- 
ages to the feelings is very great, but it is submitted 
to the jury in many other instances, as above stated, 
and it is better it should be left to them under the wise 
supervision of the presiding judge, with his power to 
set aside excessive verdicts, than on account of such 
difficulty, to require parties injured in their feelings 
by the negligence, the malice, or wantonness of others, 
to go without remedy. Scott & Jarn. Teleg., § 418, say 
that damages for gross negligence in the delay ofa 
telegram, whereby the feelings of the parties are out- 
raged, are vindictive or exemplary, and largely in the 
discretion of the jury; that they are given rather to 
punish the offender than to recompense the party in- 
jured; and some of the authorities above referred to 
support that view. Our own opinion however (cer- 
tainly where no malice is alleged) is that they are 
awarded as compensation to the plaintiff for the wrong 
he has sustained in the mental anguish needlessly in- 
flicted on him by the negligence of the defendant. 
Sedg. Dam. 35. The demurrer was properly overruled. 


Per CurtaM. No error. 


——_— > —_—_—. 


MASTER AND SERVANT — FELLOW-SER- 
VANTS— VOLUNTEERS. 
PENNSYLVANIA SUPREME COURT, OCT. 6, 1890. 





WiscHAM V. RICKARDS. 

Defendant was delivering a large fly-wheel at the factory of 
B., plaintiff's employer, and the servants of both defend- 
ant and B. were jointly engaged in unloading the wheel. 
Defendant’s foreman called for help as the wheel was be- 
ing lowered, and B.’s foreman ordered plaintiff to assist, 
and while executing this order plaintiff was caught under 
the wheel and injured. Held, that plaintiff assumed the 
relation of servant to defendant, even though ordered to 
assist by his employer's foreman at the request for help 
from defendant's foreman, and that he could not re 
cover for the negligence of the other servants of defend- 
ant. 


PPEAL to Court of Common Pleas, Philadelphia 
county. 


Wm. W. Willbank, for appellant. 
E. F. Hoffman and E. H. Hanson, for appellee. 


GREEN, J. This case is an exceedingly close one, 
highly exceptional in its facts, and apparently without 
a precedent among the authorities. The defendant 
was delivering a heavy fly-wheel, weighing five thou- 
sand pounds, toa Mr. Blessing, at the factory of the 
latter. The wheel was divided into two equal sec- 
tions, and the first of them had been delivered on the 
pavement, in front of Blessing’s factory, in the morn- 
ing. Blessing’s men, under his direction, bad put up&@ 
scaffolding as high as the door-way leading into the 
building, about two feet high, and had raised the se0- 
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scaffold, when Rickard's men returned with the other 
section, and insisted upon unloading it at once. The 
first section was then dropped down, and the chain 
taken off and fastened to the second section, and it was 
raised clear of the wagon and over the scaffold. Some 
difficulty was experienced with the rope and the chain, 
and the section was dropped till it rested on the scaf- 
fold, and against the wall. While in that position, 
Harvey, Rickard’s foreman, climbed upon the wheel 
and loosened the chain, and stepped down on the rim 
of the wheel, and it was claimed by the plaintiff, his 
weight on the rim caused the wheel to topple overand 
fall on the plaintiffand injure him. It was testified 
by Weigel, a8 well as by Weigner, Blessing’s foreman, 
that while the wheel was being moved, just about the 
time the chain became tangled, Harvey called for help, 
aud Wischam was either called for by Weigner, or he 
happened to be on the ground, and he assisted in moving 
the wheel. Weigner and Weigel were Blessing’s men, 
and they were assisting, and when Wischam came up 
he was told, as he testifies, by Weigner to catch hold 
of the chain. He does not say whether he did so or 
not, nor does any other witness say what he was doing 
at the moment of the accident, but they all say that 
when the wheel fell he was under it. There wasalack 
of definite statement on this subject, and it does not 
appear that the attention of the witnesses was called 
to it in their examination. However it is a fair infer- 
ence that Wischam was called by Weigner to assist, 
and that he did assist in some way or was present for 
that purpose when he was injured. Wischam says 
Weigner called to him to come out and help, and told 
him to take hold of the chain. Weigner says he does 
not recollect calling him, but that he saw him around, 
and that he did help. As the court charged the jury 
that if Wischam was a mere volunteer he could not re- 
cover, we will have to assume that the jury believed 
his statement that he was directed by Weigner, who 
was his boss or foreman, to help, and did help in con- 
sequence of that direction. The case, on its facts, then 
stands thus: ‘* Wischam, being oneof Blessing’s men, 
assisted in moving the wheel at the instance of Bless- 
ing’s foreman, who called for him by the request of 
Harvey, Rickard’s foreman, and received his injury 
while rendering assistance in these circumstances. The 
case, or rather the question of Rickard’s liability, is 
complicated by the fact that the movement of the 
wheel was a joint movement in which both Blessing 
and Rickards were interested, and by the fact that 
Wischam acted under orders from his own foreman. 
Rickards was certainly not bound to put the wheel in- 
side Blessing’s building. His delivery would have been 
complete when delivery on the pavement, or on the 
scaffolding was made. The first section was completely 
delivered when it wus deposited on the pavement. But 
Blessing wanted the wheel in the building, and while 
the men were all there, that was what they were try- 
ing to do, and in that act all the men were participants. 
It is true the delivery from the wagon on the platform 
Was not quite completed when the accident happened, 
and therefore we think it must be regarded as having 
happened while the defendant’s men were performing 
their act of delivery. 

Now it is perfectly clear, that if the plaintiff was a 
mere volunteer—that is, assisted entirely of his own 
motion, by his own voluntary proffer of service — the 
defendant would not be liable. All the authorities are 
that way, and so the court charged the jury. The 
question is, if he assisted at the request of the defend- 
ant’s servant, or in consequence of such request, is the 
defendant liable? There are two cases, one of which 
was cited in the paper books, which have a very im- 
portant bearing on that question. One of them is the 
case of Potter v. Faulkner, 101 FE. C. L. 800. The de- 
fendant’s porters were lowering bales of cotton from 








the defendant’s warehouse, and his carter was receiv- 
ing them into his lorry (small wagon). The plaintiff, 
who was waiting with a lorry to receive a load of cot- 
ton for his master, at the request of the defendant’s 
carter, assisted him, and in consequence of the negli- 
gence of the defendant's porters, a bale of cotton fell 
upon and injured him. Held, that the defendant was 
not liable to an action. In the report of the case, the 
following facts are stated among others: ‘‘ The lorry, 
which was being loaded at the time of the accident, 
was the property of the defendant, and the parties 
above and the carter below were his servants, of which 
the plaintiff, before the accident, had notice. The car- 
ter of the defendant's lorry, which was being loaded in 
the manner before mentioned, requested the plaintiff 
who was waiting with his master’s lorry for his turn, 
to help him to move into their proper places in his cart 
the bales which were being lowered for him. The 
plaintiff thereupon got upon the defendant’s lorry, and 
was assisting him when the accident bappened.”’ The 
court (Erle, C. J.) said: ‘‘ The plaintiff intervened to 
assist the servant who was in the cart, and so far as 
the master was concerned, was a volunteer upon the 
occasion, and was injured by what was found to be 
negligence in the defendant’s servants in the ware- 
house. The question is, can the plaintiff, under the 
circumstances, sue the master for the negligence of his 
servants? Tiiis is the case of one who volunteers to 
associate himself with the defendant’s servant in the 
performance of his work, and that without the consent 
or even the knowledge of the master. Such a one can- 
not stand in a better position than those with whom 
he associates himself in respect of their master’s lia- 
bility; he can impose no greater obligation upon the 
master than that to which he was subject in respect of 
aservantin his actual employ. And it is clear law 
thatthe master would not have been liable if the ser- 
vant below had been injured by the negligence of the 
servants above. As between master and servant the 
duty of the master is to take due care to employ other 
servants of competent skill and ordinary carefulness. 
When he has done that he has done his duty as be 
tween himself and his servants. And we are of opin- 
ion that the liability contended for by the plaintiff 
does not attach to an employer.” It will be perceived 
that the court considered the plaintiff to be a volune 
teer, notwithstanding he only intervened at the re- 
quest of the defendant’s servant. Now, while it may 
seem a little strained to call such a person a mere volun- 
teer, the reason given for the non-liability of the mas- 
ter is more substantial, to-wit, that the plaintiff's act 
of associating himself with the defendant's servant in 
the performance of the work was done without the 
knowledge or consent of the master, and therefore he 
could acquire no better position than that of the ser- 
vant with whom he associated himself. The other case 
to which reference has been made is Flower v. Rail- 
road Co., 69 Penn. St. 210. In that case, a locomotive 
being at a water station in the city of Lancaster, the 
fireman asked a boy ten years old, standing there, to 
turn on the water. While he was climbing on the 
tender to put in the hose, the remainder of the train 
came down with its ordinary force, and struck the car 
attached to the engine. The jar threw the boy under 
the wheels, and he was killed. In an action by the 
parents for his death, it was held that the company 
was not liable. Agnew, J., in delivering the opinion, 
said: ‘The true point of this case is that in climb- 
ing the side of the tender or engine at the request of 
the fireman, to perform the fireman’s duty, the son 
of the plaintiffs did not come within the protection of 
the company. To recover, the company must have 
come under a duty to him which made his protection 
necessary. Viewing him as an employee at the re- 
quest of the fireman, the relation itself would destroy 
his right of action. Caldwell vy. Brown, 53 Penn. St. 
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453; Weger v. Railroad Co., 55 id. 460; Railroad Co. v. 
Myers, ‘d. 288. Had the fireman himself fallen in place 
of the boy, he could have had no remedy. It does not 
seem to be reasonable that his request to the boy to 
take his place without any authority, general or 
special, can elevate the boy to a higher position than 
his own, and create a liability where none would at- 
tach, had he performed the service himself.” 

The very important proposition declared in this case 
is that the servant of the company cannot impose a 
higher liability upon it than it was under to himself, 
by any act of his, and that the person rendering as- 
sistance in the service of the company, at the request 
of its servant, can have no other or different remedy 
against the company than the servant himself had. It 
seems to bea reasonable doctrine founded in sound 
principles, and it has received full judicial sanction in 
the two cases cited. Degg v. Railway Co.,1 Hurl. & 
N. 773, was the case of one who was a pure volunteer, 
but the reasoning of the opinion is in conformity with 
the same doctrine. Bramwell, B., thus states the facts 
and decision: ‘*The defendants were possessed of a 
railway and carriages and engines. Their servants 
were at work on the railway in their service with those 
carriages and engines. The deceased voluntarily as- 
sisted some of them in their work. Other of the de- 
fendant’s servants were negligent about their work, 
and by reason thereof the deceased was killed. The 
defendants’ servants were competent to do the work. 
The defendants did not authorize the negligence. We 
are of opinion, that under these circumstances, the 
action is not maintainable. The cases show that if the 
deceased had been a servant of the defendants, and in- 
jured under such circumstances as occurred here, no 
action would be maintainable; and it might be enough 
for us to say that those cases govern this, for it seems 
to be impossible to suppose that the deceased, by vol- 
unteering his services, can have any greater rights or 
impose any greater duty on the defendants than would 
have existed had he been a hired servant."’ It will be 
seen that the fundamental idea of the reasoning is that 
the volunteer can have no greater rights than those 
servants have who are engaged in the serv ‘e in which 
he joins, and it is not so much because he is a volun- 
teer as because he makes himself one of a class, who, 
as against their masters, have no right of recovery for 
each other’s negligence. This appears plainly enough 
from another consideration. If aservant is paid for 
his service, of course he has only the rights of asso- 
ciated servants, and those do not include a right of re- 
covery for the negligence of a fellow-servant. Why 
should he have a higher right when he is not paid? 
Baron Bramwell, meeting this idea in {the case cited, 
says: ‘ But we were pressed by an expression to be 
found in those cases to the effect that ‘a servant un- 
dertakes, as between him and the master, tu run all 
ordinary risks of the service, including the negligence 
of a fellow-servant ’ ( Wiggett v. Fox, 11 Exch. 832), and 
it was said there was no such undertaking here. But 
in truth there isas much in the one case as in the 
other; the consideration may not be as obvious, but it 
is as competent for a man to agree, and as reasonable 
to hold to that he does agree, that if allowed to assist 
in the work, though not paid, he will take care of him- 
self from the negligence of his fellow-workman, as if 
he were paid for hisservices.” It is manifest there- 
fore, and is perfectly well-settled law, that one who is 
engaged in the service of acommon master, and in a 
common employment, cannot recover against the mas- 
ter for the negligence of a fellow-servant, whether he 
is paid for his service or not. Now the cases of Potter 
v. Faulkner and Flower v. Railroad Co., first above 
cited, are full authority forthe further position, taat 
if the stranger joins in the serviceat the request of one 
of the servants of the master, he isin no better posi- 
tion than a mere volunteer. 





In the present case the plaintiff's intervention in the 
service in which he was injured, was induced by the 
order of his own superior, and the learned court below 
thought, and so held, that he could not be regarded ag 
a volunteer, but rather as in the performance of a duty, 
At first blush this seems very forcible, and quite rea. 
sonable, and it had much weight with the writer until 
a thorough study of the subject, and of the authorities 
led him to a different view. As I regard the matter, 
the cases teach us that it is not because the associated 
servant is a volunteer that he is denied redress for the 
negligence of a fellow-servant, but because it is the 
well-established law of the relation between the ser. 
vants whom he joins and their master that there is no 
such liability on the part of the master. Hence, by 
joining them in their common service, he becomes, as 
to the master, one of them, with the same rights and 
duties as to the master, but with no higher rights as 
against him. Certainly, without his consent, he can- 
not reasonably be subjected to a greater obligation, by 
the act of one of his servants in engaging the service 
of another, than he is under to that servant. If this 
be so, as was held in the cases cited, how does it mat- 
ter in what manner the request of the defendant’s ser- 
vant was communicated to the plaintiff? Let it be that 
it came in the form of an order from his own superiors, 
and that he was in duty bound to obey that order. It 
was still only done at the request of the defendant's 
servant, and the question we have to decide is the lia- 
bility of the master. We have seen that his liability 
cannot be increased, without his consent, by the act 
of his servant, and it is that reason which is funda- 
mental in the discussion which demonstrates his free- 
dom from obligation for his servant’s act. But if this 
is the determining reason of the argument, it is just 
as applicable where the servant's request is communi- 
cated through, or made the basis of an order by a third 
person to the plaintiff. It is very plain, for that is de- 
cided, that if Weigner, who was Wischam’s superior, 
had himself joined the service at the request of Har- 
vey, and been injured, he could not have recovered. 
How then can he confer upon Wischam, who is at best 
only his representative, a right of action against Rick- 
ards which he did not possess himself? We cannot see. 
It may be true that Wischam was subject to a duty to 
obey Weigner, but that was no duty to the defendant; 
it was no duty to which the defendant had any rela- 
tion whatever, and it is only the defendant’s obligation 
that is in question here. We cannot think therefore 
that the defendant’s liability was in any manner in- 
creased by the fact that Harvey’s request for assist- 
ance was answered by Wischam’s joining in the ser- 
vice in consequence of an order from his superior. It 
was still only a participation by Wischam in an asso- 
ciated service, the law of which excludes him from 
compensation to be recovered from the master for the 
negligence of his associates. There is howevera feature 
of the subject which requires consideration, and it is 
that which makes this case so exceedingly close. It is 
illustrated in the case of Abraham v. Reynolds, 5 Hurl. 
& N. 142. There the plaintiff, a servant of I. & Co., 
who were employed by the defendants to carry cotton 
from a warehouse, was receiving the cotton into bis 
lorry when, in consequence of the negligence of the 
defendants’ porters in lowering the bales from the 
upper floor of the warehouse, a bale fell upon him. 
Held, that the plaintiff and the defendants’ servants, 
not being under the same control, or forming part of 
the same establishment, were not so employed upon a 
common object, as to deprive the plaintiff of a right 
of action against the def -ndant for such negligence. 
The facts found by the assessor were that the plaintiff 
went to the warehouse of he defendants to receive 
cotton bales into his wagon, and carry them to his em- 
ployers; that the cotton was in a room on the fifth 
floor, and was lowered by the defendants’ servants 
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jnto the lorry below. The plaintiff brought his lorry 
under the warehouse and received three or four bales, 
when one of the defendants’ men called to him to pull 
inabale. While he was doing so, another bale fell 
upon him from above. It was argued that there should 
be no liability on the part of the defendants, the own- 
ers of the warehouse, because the plaintiff was engaged 
in a common service with the defendants’ servants. 
But the court held otherwise, substantially on the 
ground that the plaintiff was merely acting for his own 
master, and was necessarily present for the purpose of 
receiving the cotton, and therefore had no relation 
with the defendants. Pollock, C. B., said: ‘* When 
two persons serve the same master, one cannot sue the 
master for the negligence of his fellow-servant. The 
rule applies to every establishment. No member of 
an estublishment can maintain an action against the 
master for an injury done to him by another member 
of that establishment, in respect of which, if he had 
been a stranger, he might have had a right of action. 
* * * Here it is said that there was common work. 
If it was agreed that this work should be done by all, 
the rule might apply; but it does not apply merely be- 
cause the parties had a common object, if they had 
separate ends, and for some purposes, antagonistic in- 
terests. There, asin a case put by my Brother Martin 
during the argument, of warping a vessel into a dock, 
mariners at one end, and dock laborers at the other, 
dragging at a rope, either party would be entitled to 
bring an action for an injury received in consequence 
of the negligence of the others. It is carrying the mat- 
ter too far to say that the mariner would have no right 
of action against the employer of the dock laborers if 
injured by the negligence of the latter. They have 
different objects and different liabilities." This rea- 
soning clearly illustrates the grounds of the decision. 
The plaintiff was merely receiving the cotton as the 
agent of his own master, and while doing so, was in- 
jured by the negligence of the warehouseman’s ser- 
vants. There was no community of service, as each 
was in the employ of a different master. 

Another case of a similar kind is that of Wright v. 
Railway Cc., 1 Q. B. Div. 252. There the plaintiff 
shipped a heifer in a box-car of the defendant's road, 
and took passage on the same train himself. On ar- 
riving at the station, the car was shunted to a siding 
to get the heifer off. There were only one or two por- 
ters available to shunt the box-car, and the plaintiff 
assisted in shunting the car to the side track to get the 
heifer off, and while doing so the box-car was run into 
by atrain which had been negligently allowed by the 
defendant’s servants, and the box-car was driven 
against the plaintiff, and seriously iujured him. 1t was 
held the defendant was liable for the injury, because 
the plaintiff was not acting merely as a volunteer, 
and he was not a fellow-servant, but only assisted in 
the delivery of his own goods, on his own behalf. 
Lord Coleridge said: ‘‘It is plain that the plaintiff 
was not acting merely as a volunteer, in which case he 
would have been bound to take all the risks upon him- 
self which he met with in the employment. Nor was 
it the case of master and servant, in which case the de- 
fendants would not have been liable fur the negligence 
ofa fellow-servant. But the defendants being bound 
by contract to deliver the heifer to the plaintiff, they 
by their representative, the station master, allowed 
the plaintiff to take part in the delivery, and they were 
therefore bound to see that he did not get injured by 
the negligence of their servants.” Cleasby, B., said: 
“Tt is said, that as the plaintiff was assisting the de- 
fendant’s servants, he became a fellow-servant. But 
this distinction makes no difference, for this reason: 
persons who engage in work with fellow-servants are 
said to take the chances of the sort of negligence which 
they themselves or their fellow-servants may be guilty 
of. Is the plaintiff here in the position of a fellow- 








servant? The plaintiff was in that position in Degg v. 
Railway Co., and in Potter v. Faulkner, but he is not 
so here. He has not agreed to be the fellow-ser- 
vant of the defendaunt’s servants. But according 
to a usual practice, he has assisted in the delivery 
of his own goods on his own behalf, not as a ser- 
vant of the company.” These citations indicate the 
grounds upon which the decision was put, and they 
are, in substance, that the plaintiff had a right on 
his own behalf to be present and aid in the de- 
livery of his own goods, without thereby assuming 
the relation of a servant to the defendant. In the 
present case that was not the fact. The plaintiff did 
become one of the servants of the defendant to assist 
in the defendant’s act of delivering the wheel. He was 
so acting in response to the request of one of the de- 
fendant’s servants. He had no right or interest in the 
wheel or its delivery, and what he did was done on 
behalf of the defendant, and in conjunction with the 
defendant’s servants. The delivery was not completed 
but was going on when the accident occurred, and the 
delivery was the act of the defendant. The participa- 
tion of the plaintiff was not that of an owner receiv- 
ing his own goods, but was that of a servant assisting 
the servants of the defendant, and this circumstance 
brings it within the rule of non-liability. The dis- 
tinction is refined, but it seems to be substantial, 
and we feel constrained to recognize it and en- 
force it. 
Judgment reversed. 


—_——_—__—___—_~ 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 





CONSTITUTIONAL LAW—ORDINANCE.—The ordinance 
enacted by the city of San Francisco, known as the 
** Bingham Ordinance,’’ which requires all Chinese in- 
habitants to remove from the portion of the city there- 
tofore occupied by them, outside the city and county 
of San Francisco, or to another designated part of the 
city and county, is void as being in direct conflict with 
the Constitution, treaties and statutes of the United 
States, particularly in the sense that it is discriminat- 
ing and unequal in its operation, and an arbitrary con- 
fiscation of property without due process of law. The 
obvious purpose of this order is to forcibly drive outa 
whole community of twenty-odd thousand people, old 
and young, male and female, citizens of the United 
States, born on the soil, and foreigners of the Chinese 
race, moral and immoral, good, bad and indifferent, 
and without respect to circumstances or conditions, 
from a whole section of the city which they have in- 
habited, and in which they have carried on all kinds of 
business appropriate to a city, mercantile, manufac- 
turing and otherwise, for more than forty years. 
Many of them were born there, in their own houses, 
and are citizens of the United States, entitled to all the 
rights and privileges under the Constitution and laws 
of the United States, that are lawfully enjoyed by any 
other citizen of the United States. They all, without 
distinction or exception, are to leave their homes and 
property, occupied for nearly half a century, and go, 
either out of the city and county, or toa section with 
prescribed limits, within the city and county, not 
owned by them, or by the city. This, besides being 
discriminating against the Chinese, and unequal in its 
operation as between them and all others, is simply an 
abitrary confiscation of their homes and property, a 
depriving them of it, without due process or any pro- 
cess of law. And what little there would be left after 
abandoning their homes, and various places of busi- 
ness would again be confiscated in compulsorily buy- 
ing lands in the only place assigned to them, and 
which they do not own, upon such exorbitant terms 
as the present owners with the advantage given them 
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would certainly impose. It must be that or nothing. 
There would be no room for freedom of action, in buy- 
ing again. They would be compelled to take any lands, 
upon any terms, arbitrarily imposed, or get outside 
the city and county of San Francisco. That this ordi- 
nance is a direct violation of not only the express pro- 
visions of the Constitution of the United States, in 
several particulars, but also of the express provisions 
of our several treaties with China, aud of the statutes 
of the United States is so obvious taat I shall not 
waste more time or words in discussing the matter. 
To any reasonably intelligent and well-balanced mind 
discussion or argument would be wholly unnecessary 
and superfluous. To those minds which are so cousti- 
tuted that the invalidity of this ordinance is not ap- 
parent upon inspection and comparison with the pro- 
visions of the Constitution, treaties and laws cited, 
discussion or argument would be useless. The au- 
thority to pass this order is not within any legitimate 
police power of the State. See In re Tie Loy, 11 Sawy. 
472; In re Ah Fong, 3 id. 144; Chy Lung v. Freeman, 
92 U. S. 275; In re Quong Woo, 7 Sawy. 551; Yick Wo 
v. Hopkins, 118 U. S. 356; Ho Ah Kow v. Numan, 5 
Sawy. 552. U.S. Cire. Ct., N. D. Cal., Aug. 25, 1890. 
Jn re Lee Sing. Opinion by Sawyer, J. 43 Fed. Rep. 359. 


CONTRACTS—INTERPRETATION—EXPERT EVIDENCE, 
—Under a contract to excavate “solid rock"? at so 
much a foot, no extra charge can be made for flint rock, 
though it costs four or five times more to excavate than 
limestone, there being no evidence of usage attaching 
to the terms used any other than their ordinary sense. 
In such case it is not competent to show, by one en- 
gaged in the business of contracting for such work, 
how he would understand the terms, if limestone rock 
were shown him when he made his bid. Nor is it com- 
petent to show that the employer represented to an- 
other, who contemplated bidding on the work, tbat the 
rock to be excavated was limestone. The court by its 
instructions left it to the jury to determine the mean- 
ing of the term ‘solid rock.’’ No evidence was offered 
by plaintiffs to show that the term “solid rock’’ was 
used in the contract in any other way than its plain, 
ordinary and popular sense. The word *‘ solid” is de- 
fined by Webster as follows: ‘* Having the constituent 
parts so firmly adhering as to resist the impression or 
penetration of other bodies; hard; firm; compact— 
opposed to fluid and liquid, or to plastic, like clay, or 
to incompact, like sand.’’ ** Custom may control and 
vary the meauing of words, giving even to such words 
as those of number a sense entirely different from that 
which they commonly bear.’’ 2 Pars. Cont. (6th ed.) 
*538; Hinton v. Locke, 5 Hill, 437; Eaton v. Smith, 20 
Pick. 150. But courts cannot adopt a construction of 
any legal instrument which shall do violence to the 
rules of language, or to the rules of law. ‘ The con- 
struction of all written instruments belongs to the 
courts alone, whose duty it is to construe all such in-" 
struments as soon as the true meaning of the words in 
which they are couched, and the surrounding circum- 
stances, if any, have been ascertained as facts by the 
jury.’’ Neilson v. Harford, 8 Mees. & W. 806-823. “ If 
the meaning of the instrument by itself is affected 
with uncertainty, the intention of the parties may be 
ascertained by extrinsic testimony.’ 2 Pars. Cont. 
(6th ed.) *564. “ Where the whole matter passes in 
parol, all that passes may sometimes be taken together 
as forming part of the contract, though not always be- 
cause matter talked of at the commencement of a bar- 
gain may be excluded by the language used at ita ter- 
mination. But, if the coutract be in the end reduced 
to writing, nothing which is not found in the writing 
can be considered as part of the contract.’’ Abbott, 
Cc. J., in Kain v. Old, 2 Barn. & C. 634. The only tes- 
timony introduced by plaintiffs was to the effect that 
it was worth four or five times more to excavate flint 
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rock than limestone; but their own witness testified 
on cross-examination that solid rock would be a com. 
pact mass of rock, as the contract says, and that, if the 
contract did not speak of any material except solid 
rock and loose rock, solid rock would mean in that 
contract any kind of rock, if it was solid. The ques. 
tion propounded by plaintiffs to this witness—viz,: 
**Suppose that you were shown, at the time the bid 
was made, limestone rock, how would the words ‘ solid 
rock’ be construed in that case?’’—should have been 
excluded. The hypothetical fact, if conceded, would 
not affect the meaning of the words “ solid rock,” but 
would be admissible on the issue of fraud or mistake, 
Surrounding circumstances are to be considered only 
when the meaning of the instrument is affected with 
uncertainty. Kimball v. Brawner, 47 Mo. 399. When 
the terms are clear and unambiguous, the party can 
relieve himself of the liability they imposed by proy- 
ing fraud or mistake, or that by the custom they were 
used in these contracts in a sense different from their 
ordinary import. If the words were inserted by mis- 
take, the contract might be set aside. ‘ For if the 
words employed were those intended to be used, but 
their actual meaning was totally different from that 
which the parties supposed and intended them to bear, 
still this actual meaning would generally, if not always, 
be held to be their legal meaning. Upon sufficient 
proof that the contract did not express the meaning of 
the parties, it might be set aside; but a contract which 
the parties intended to make, but did not make, can- 
not be set up in the place of one which they did make, 
but did not intend to make.’’ 2 Pars. Cont. (6th ed.) 
*496. It was the duty of the court to construe 
the contract in this instance by its terms, there 
being no testimony tending to prove that the words 
* solid rock ’’ were used in any other than their plain 
and popular sense. Mo. Sup. Ct., April Term, 1886. 
Fruin vy. Crystal Ry. Co. Opinion by Henry, C. J. 


INJUNCTION—BREACH OF PERSONAL CONTRACT.— 
Injunction does not lie to restrain a contractor from 
building a public road in a@ manner not according to 
contract. It is laid down by High Inj., § 1109, that the 
contract, concerning which the injunction is sought, 
must be of sucha nature as to be susceptible of en- 
forcement by decree, and, where the bill itself fails to 
show such w contract, the injunction will not be 
allowed. Nor is it sufficient that the legal right under 
the contract, and its violation, are clearly made out, 
since, if the agreement is of such a nature that a court 
of equity cannot enforce specific performance of its 
terms, or if the injury is one for which ample redress 
can be had at law, equity will not interfere. See also 
High Inj., § 732. The rule is stated in3 Pom. Eg. Jur., 
§ 1541, that *‘an injunction restraining the breach of a 
contract is a negative specific enforcement of the con- 
tract. The jurisdiction to grant such an injunction ie 
substantially a coincident with its jurisdiction to com- 
pel a specific performance. Both are governed by the 
same doctrines and rules, and it may be stated asa 
general proposition that, wherever the contract is oue 
of a class which will be specifically enforced, a court of 
equity will restrain its breach by injunction if this is 
the only practical mode of enforcement which its 
terms admit.’’ ‘Tested by this principle, the injune- 
tion cannot be sustained. I think that we may safely 
say that a court of equity would not spevifically exe- 
cute the contract by compelling Groff & Zimmerman 
to construct the way pursuant to the contract, because, 
as shown by the many cases cited in note 2, § 1402, 3 
Pom. Eq. Jur., the American courts will not, as a gen- 
eral rule, decree performance of contracts for building 
and construction aud personal service. The case of 
Port Clinton R. Co. v. Cleveland & T. R. Co., 14 Ohio 
St. 544, contains in the opinion an exhaustive discus- 





sion of this subject. See also Marble Co. v. Ripley, 10 
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Wall. 339. But there is another, and perbaps a stronger, 
reasou for denying equity jurisdiction, and that is that 
acomplete and adequate remedy is afforded in a court 
of common law. Where there is such a remedy at law 
it is well settled that equity will not interpose by in- 
junction, and, where the bill shows no ground of equi- 
table jurisdiction, it should be dismissed. Surber v. 
McCiintic, 10 W. Va. 236; Morehead v. De Ford, 6 id. 
$16; opinion in Goolsby v. St. John, 25 Gratt. 151; 
Poage v. Bell, 3 Rand. 586; Webster v. Couch, 6 id. 519; 
High [1.j., § 30. In regard to personal covenants of 
thie kind the universal test ot equity jurisdiction, as 
stated by Pomeroy in his Equity Jurisprudence (vol. 
3, § 1341), and approved in the opinion delivered by 
Snyder, J., ir Knott v. Manufacturing Co., 30 W. Va. 
796, and admitted by both American and English 
courts, is the inadequacy of the legal remedy of dam- 
ages in the class of contracts to which the particular 
instance belongs. Now, if the appellants performed 
work in a defective manner, the law court was open to 
them for damages, or for deduction from the contract 
price, by recoupment, and also by way of the specific 
relief afforded by the terms of the contract in the 
twenty-five per cent to be retained by Shepherd until 
the completion of the work as a guaranty for the exe- 
cution of the contract. The case of Frank v. Brunne- 
mann, 8 W. Va. 462, is cited for appellee because it 
holds that an injunction in a proper case will be 
granted to restrain a tenant from doing an act, 
whether it amount to waste or not, provided it be di- 
rectly contrary to the tenant’s covenant, or even in 
contravention of an agreement, which may be inferred 
from a course of dealing between the parties. That 
case had no application here. That doctrine was ap- 
plied where land was leased for restricted uses and 
purposes, and the tenant was cutting and removing 
timber, which was not contemplated in the lease. The 
alleged insolvency of the defendants could not alone 
give jurisdiction. High Inj.,§21. The fact that an 
action at law may not be successful, in securing the 
fruits of a recovery, on account of the insolvency of 
the defendant, is not of itself a ground of equitable in- 
terference. The remedy is what must be looked at. If 
it exist at law, and is ordinarily adequate, its possible 
want of success is not a consideration. I do not say 
that insolvency is never a consideration moving a 
chancellor, as it frequently does, but not alone, for the 
equitable remedy must exist independently. See Heil- 
mau v. Canal Co., 37 Penn. St. 104. In Knott v. Manu- 
facturing Co., 36 W. Va. 796, speaking of the existence 
of alegal remedy preventing an appeal to equity, Judge 
Snyder says: ‘“‘It may be said this remedy is inade- 
quate by reason of the insolvency of the company, but 
the reply to this objection is, that courts do not pro- 
vide the means to pay debts, but only the means of en- 
forcing their payment. Whether the debtor is solvent 
or insolvent is immaterial. Tbe rules of law are the 
same in either case.’’ No claim can be made to justify 
the injunction on the idea of the obstruction of a high- 
way being a nuisance, for the work was being done by 
consent of the authorities, and the plaintiff shows no 
such special interest, and peculiar damage to him, as 
to warrant him, on that score, in obtaining an injunc- 
ticn, under the principles stated in Bridge Co. v. Sum- 
mers, 18 W. Va. 484, and Talbott v. King, 32 id. 6. W. 
Va. Sup. Ct. App., Sept. 12, 1890. Shepherd v. Groff. 
Opinion by Brannon, J. 


* NEW TRIAL — REMARKS OF COUNSEL. —In a suit 
against a railroad for killing stock, the plaintiff's coun- 
sel, in his opening argument, dwelt on the proposition 
that the company, with its army of retainers, was 
more likely to overawe witnesses than the poor negro 
whom he represented. He told the jury that “‘ these 
Corporations have grown to such a position that they 
seem to have been constructed that a few may live and 





fatten ou the arterial blood of the country.” *‘* Things 
have come to such a pass that a railroad company is 
very much injured if a humble man dares to bring 
them intc the cpurts. If he appeals to the juries of the 
country it is high treason.” ‘Is it not a fact that it 
has never happened that a railroad employee has ever 
testified that he did any thing to the damage of the 
company in litigation? It never has happened, and 
never will till the last syllable of recorded time.” ‘I 
say that with the air-brake in proper condition, an en- 
gineer can stopatrain going twenty miles an hour 
within one hundred feet.” “if that horse had be- 
longed to that engineer, he would have been alive to- 
day.”’ Held, that the remarks do not require the re- 
versal of a judgment for the “‘ poor negro.”’ Miss. Sup. 
Ct., Oct., 1886. Newman v. Vicksburg & M. Ry. Co. 


WILL—REVOCATION — MARRIAGE.—Under a statu- 
tory provision that marriage revokes a will, a will 
made by a man at the time of making an antenuptial 
contract four or five months before his marriage is re- 
voked by the marriage, though the marriage is after- 
ward annulled by a decree of divorce. The case of 
Stewart v. Mulholland, reported in 88 Ky. —, was the 
will of a woman made at the time of the marriage un- 
der an agreement with her husband that it should be 
made; and while the antenuptial contract, the will, 
and the marriage were all executed on different days, 
they were so near each other, and each directly relat- 
ing to the same matter, that this court held them to be 
simultaneous transactions. It was the wife’s estate 
disposed of by the consent of her husband, and in the 
execution of a power conferred on her by that agree- 
ment; in fact the property should be regarded as her 
separate estate under such circumstances. This court 
referred to Osgood v. Bliss, 141 Mass. 474, and to Will 
of Ward, 70 Wis. 251, under statutes similar to the 
statute of this State, where the will of the married wo- 
man was sustained. We find no ruling to the contrary. 
The wife, when laboring under the disability of cov- 
erture, has no power to make a will, while the husband 
may at all times, if competent to do so, dispose of his 
property by will, subject to the right of his wife to 
such part of his estate as the law gives her at his death; 
but, as to the wife, she is powerless, unless in the ex- 
ercise of some power conferred on her, or in the dispo- 
sition of her separate estate, which, although general 
estate before the marriage, may become separate es- 
tate by reason of an antenuptial contract giving to the 
wife the power to dispose of it as if she wasa feme sole. 
In Stewart v. Mulholland the court was discussing the 
powers of a married woman to make a will, and did 
not adjudge in that case that the will was executed 
before the marriage, but, in effect, held that it was 
simultaneous with the marriage, and madein pursuance 
of the contract made by the husband and wife, by 
which the power to devise was given. The language, 
in the opinion of Stewart v. Mulholland, to the effect, 
“the marital right having been settled by their agree- 
ment, and no one else being directly or indirectly in- 
terested but the husband, why should it be revoked ?” 
was applied to the case then before us, where the feme 
was empowered to make a will that, by the contract, 
conferred on her the power to dispose of it as her sepa- 
rate property. In our opinion, the marriage in this 
case revoked the will. Ky. Ct. App., Oct. 9, 1890. 
Stewart v. Powell. Opinion by Pryor, J. 


WILLS — DESCRIPTION OF PROPERTY — EJUSDEM 
GENERIS.—A testator’s gold watch and chain do not 
pass under a clause in his will giving to his wife the 
homestead *‘ with the household furniture, silverware, 
musical instruments, books, pictures, horses, car. 
riages, sleighs, harnesses, ete., used in connection 
therewith.’’ Mass. Sup. Jud. Ct., Oct. 24, 1890. Wood- 
cock v. Woodcock. Opinion by C. Allen, J. 
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CORRESPONDENCE. 


“Give Him His Due.” 
Editor of the Albany Law Journal: 

I notice your editorial note on page 490 of this day’s 
issue in regard to a certain judge of this city. Al- 
though agreeing generally with your strictures upon 
the case as disclosed to the public, I am inclined to re- 
serve my judgment. 

Iam not personally acquainted with him, but have 
tried some cases before him, and must say that his 
gentlemanly and courteous conduct on the bench goes 
far to commend him to a practitioner. 

Even when he decides against one upon any point, it 
is done with so much kindness and suavity of manner 
and with such accuracy and elegance of diction that 
one feels like the criminal whose head was severed 
from his body so cleverly that a pinch of snuff had to 
be applied to his nose before his head would roll into 
the basket. Perhaps he may be * more sinned against 
than sinning.” 

Yours truly, 
New York, Dec. 20, 1890. Now CONSTAT. 


MANURE, WHEN REAL ESTATE. 
Editor of the Albany Law Journal: 

The above presents a legal question which quite fre- 
quently arises in a farming community, and has arisen 
several times in my limited practice. The general doc- 
trine, quite well-known on the subject, is that where 
the manure is made from produce, hay, grain, etc., 
raised on the farm and fed out there, it belongs to the 
land, otherwise not. 

Take a mixed case where part of the said produce is 
raised on the farm and part not, but has been pur- 
chased by the tenant, brought on the farm and fed out 
with the former produce in making the manure. Then 
to whom does the manure belong? After some little 
research [ have not been able to find a decision upon 
it. It would seem in reason that in such case the ma- 
nure should be divided and belong to the landlord and 
the tenant in proportion to the comparative amounts 
of the two aforesaid kinds of produce. 


Yours, 
PRATTSVILLE, N.Y., Dec. 19, 1890. J. B. DALEY. 


an 
NOTES. 

Ww" print in another column one of the most extra- 

ordinary pieces of proposed legislation afforded 
by the bistory of the nineteenth century. It is a bill 
introduced into the Legislative Assembly of Queens- 
land by Sir Samuel W. Griffith, the prime minister of 
that colony,and is termed ‘‘ The Elementary Property 
Law of Queensland.”” It might more fitly be called 
**a bill for securing the happiness of mankind,” or at 
least that portion of mankind which is fortunate 
enough to reside in Queensland. Its aim is no less am- 
bitious than this for it attempts to define the rate of 
wages—which it says are always to be sufficient to 
maintain the laborer and his family — no matter, we 
suppose, how large that family is — in reasonable com- 
fort, and it also declares the “natural law ’’ with re- 
spect to property in land. The last and only operative 
part of this portentous measure, of which the author 
is, mirabile dictu! a lawyer, and reported to be the 
ablest lawyer in the colony, is the last section. ‘It is 
the duty of the State to make provision by positive 
law for securing the proper distribution of the net 
products of labor in accordanee with the principles 
hereby declared.’’ It reminds one of the definition 
once given of the millennium by a writer in the Satur- 
day Review, viz., a state of things in which everybody 
is to have £1,000 a year, no less and no more. It can 


hardly be possible that such a bill can pass in the most 





———— 
“‘advanced ”’ colony. But is Sir S. Griffith in earnest 
or only laughing in his sleeve ?—/ndian Jurist. 


I know something of the inner view of Supreme 
Court life through my former acquaintance with Jus. 
tice Davis. He once said in a conversation upon the 
subject of the bench and its work that it was of the ut. 
most importance that a president, in making his seleo- 
tious, should not go outside of certain conditions. No 
man, in his judgment, should be appointed to the 
bench who was not in the prime and vigor of his life. 
He thought that the average appointment should be 
between the ages of forty-five and fifty. It is at that 
time that a lawyer of the right sort is at the top of hig 
physical strength and at the apex of his intellectual 
acquirements. The work of the Supreme Court in- 
volves a tremendous amount of drudgery, for which 
physical strength is needed. Where a man is appointed 
to the bench who is too old or too feeble to do hig 
share of the physical work of writing the decisions as- 
signed to him, the burden of the work falls upon the 
other justices. Justice Miller was noted for his phys- 
ical and intellectual strength. During the later years 
of his life he took upon his broad shoulders the brunt 
of the severest work of the consultation-room. Heand 
Justice Field, two of the oldest appointments of the 
bench, were two of the most vigorous and industrious 
of the justices. If the Democratic appointments had 
been men equal in rank and accomplishments to Jus. 
tice Field, there would have been no reason for criti- 
cism. Justice Field is to-day strong physically and is 
able to fulfill all of the work which he has been called 
upon to do, but it is a question whether he would not 
live longer if he should not be called upon to do go 
much. It was possibly some thought of this that in- 
clined the president to look with such favorable eyes 
upon the youthful vigor and intellectual qualifications 
of Senator Spooner, and it is further probable that the 
president's attention was only turned away from him 
through the senator’s disinclination at his time of life 
to enter what is practically a judicial monastery. Law- 
yers in the full vigor and activity of the profession 
should naturally shrink from the seclusion and con- 
finement of the high office of a justice of the Supreme 
Court. Few people realize how close this confinement 
is. A justice has comparatively little freedom. The 
Supreme Court is in continuous session nearly six 
months, and the circuit duties of the justices and their 
travels occupy three or four more months. The rest 
of their time is occupied often in preparing cases al- 
ready in hand for the opening term. Although the 
places are high and the honor is great, yet the labor 
and the confinement are equally great. No justice can 
even visit Europe except by a flying trip and his per- 
sonal freedom is limited. He cannot take part in 
politics. He rarely has any intimates outside of his 
official associates for fear that some one will see some 
impropriety and indiscretion upon his part. He goes 
out in general society but in a solemn and dignified 
way. A senator or a member can deport himself gayly 
and pay the compliments of the season to each new 
beauty as she appears upon the social carpet at Wash- 
ington, but a Supreme Court judge can only stand by 
and watch with ponderous gravity the slighter phases 
of life. He must avoid the semblance of frivolity, and 
the slightest indiscretion in speaking of the important 
subjects they have in hand would be charged against 
him as a high crime. He must be as watchful over his 
personal reputation as a virgin. His relaxations are 
only found at the elegant dinner tables of Washington 
social life, at the occasional stately receptions and pos- 
sibly, in the best literature of the time, in the fleeting 
half hours caught from his severe work. In reality @ 
justice has no spare time, and for every hour spent 
from his actual duties he has to make up by ncreased 
labor.—7. C. Crawford in N. Y. Tribune. 
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